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COERIGENDA 


Page Ixxix, line 6 from bottom — For ‘ marriage ’ read ‘ residence 
Page 2S6, line 10— Por ‘ marriage ’ read ‘ residence 



PEEFACE 


The first edition of this book was published in 1896, the third 
in 1922 (a few days before the original author’s death) and 
the fifth in 1982. Since that date an enormous development 
has taken place in the Conflict of Laws. In England the courts 
have been busy with problems arising out of the Russian 
Revolution, the Italo-Abyssinian war, the Spanish civil war, 
and the second world war and the world-wide movement of 
populations associated with these events. Important new 
statutes have been enacted by the legislature. The literature 
of the subject has shown a sudden and remarkable tendency 
to expand. The American Law Institute’s Restatement was 
published in 1934, and was followed in 1935 by the three- 
volume Treatise of Professor Beale, the Reporter of the 
Restatement. In England Professor Cheshire’s book, first 
published in 1985, has gone through three editions. Collections 
of selected essays on the Conflict of Laws have been published 
by Professors Cook and Lorenzen in the United States and by 
Dean Falconbridge in Canada. Refugee scholars have en- 
riched the literature of the subject both in England and in the 
United States. Increasing attention is being paid to the 
Conflict of Laws by the periodical legal journals. 

In view of this mass of new material it seemed clear that if 
this book was to continue to be of service to modem practi- 
tioners, the time had come for a reconsideration of the original 
author’s views, some of which (first formulated over half a 
century ago) seemed to require modification. Accordingly one 
new chapter and several entirely new sections have been added 
to this edition and several old chapters have been completely 
re-written. The editing of another man’s book is always a 
delicate and invidious task. This is especially true when the 
book is a classic and the editors never enjoyed the advantage 
of collaboration with the author. But Dicey’s Confiet of 
Laws is essentially a practitioners’ book, not a work on 

xiii 
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theoretical jurisprudence. Our main object, therefore, has 
been to make the work as accurate a statement of the modern 
law as possible ; and when we had to choose between accuracy 
and loyalty to the author’s views, we unhesitatingly chose the 
former. Although we have preserved as much of the author’s 
text as possible, we have not hesitated to make changes when 
these seemed necessary. We have been more cautious in 
altering Rules than in altering Comment; indeed we were 
struck by the remarkably few alterations which the Rules 
required. Such changes in the Rules as have been made since 
the third edition (the last to be revised by the author himself) 
are indicated in italics in the Table of Principles and Rules. 

The technique of Rule, Comment and Illustrations is not 
one which all of us would have adopted if we had been writing 
our own book on the Conflict of Laws. The method has the 
disadvantage that it is sometimes apt to produce a false 
impression of certainty when authority is scanty or conflicting. 
Provided this disadvantage is borne in mind, and the tentative 
character of some of the Rules is fully appreciated, the method 
undoubtedly possesses advantages for the practising lawyer; 
and we were satisfied that to have abandoned it would have 
been to go beyond our province as editors. It has been 
observed that ‘ there is a regrettable tendency on the part of 
judges to treat Dicey’s propositions as a final statement, 
perfect in form and merely subject to be checked or modified 
here and there’ (Palconbridge, p. 882). If this tendency 
exists in England, the blame certainly cannot be attributed to 
Dicey, who emphasised the tentative character of many of 
his Rules, and the slender basis of precedent on which some 
of them rested (see p. 85, post). 

The following are the most important changes in the form 
and arrangement of the book : — 

(1) The chapter on British Nationality has been deleted, 
after prolonged hesitation and as a result of the General 
Editor’s casting vote. The reasons for this step are as follows, 
Sirs®, the sttbjeet has little to do with the Conflict of Laws. 

to tMnk of more than half a dozen examples, 
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none of them of fundamental importance, in which the juris- 
diction of English courts, the choice of law which they apply, 
or the recognition of foreign judgments in England, is affected 
by a person’s nationality. This is much more obviously true 
today than it was m 1896 ; and Dicey himself admitted it when 
he said ' The civil rights and liabilities of the parties before 
an English court are, subject to the rarest exceptions, not 
affected by their nationality ’ (8rd ed., p. 699). It is signi- 
ficant that NationaUty law is not included in any modern 
textbook on the Conflict of Laws in the English language. 
Secondly, the British Nationality Act, 1948 (which passed into 
law while this edition was in the press), by introducing the 
conception of citizenship of the United Kingdom and Colonies 
as a sub-status of British nationality, has enormously compli- 
cated the subject, so that an adequate account of the modern 
law would have had to occupy a disproportionate amount of 
space. However, for the convenience of practitioners who 
have been accustomed to find an account of nationality within 
the pages of Dicey, an Appendix on British Nationality and 
Citizenship of the United Kmgdom and Colonies is in course 
of preparation by Mr. C. Parry, and will appear shortly as a 
separate publication. 

(2) The disappearance of thirty-two Rules on British 
nationality, and the insertion of a number of new Rules on 
other subjects, have rendered it desirable in our judgment to 
re-number the Rules. In this respect we follow a precedent 
set by the original author, who added five Rules to the second 
edition and ten to the third, and in each case re-n\imbered 
the whole. 

(8) The Appendices have all been deleted and such of their 
contents as seemed of value to modern lawyers have been 
incorporated in the text. The reason for this is that the 
Appendices frequently seemed to qualify the Comment and 
even the Rules in important respects ; and we believe that busy 
practitioners prefer to find their law in one place rather than 
in two. Some of these Appendices merely repeated verbatim 
material which is to be found in every law library, for example 
Order XI, rule 1 of the. Rules of the Supreme Court, and the 
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Wills Act, 1861; others are now wholly out of date, for 
instance that on the Matrimonial Causes Bill, 1921; others 
give characteristic expression to views of the author which 
are now hardly tenable in view of decisions of the courts since 
his death, and yet could not have been brought up to date 
without losing their essential character. 

(4) Most of the references to American cases have been 
deleted. The first edition contained references to many such 
cases, for which an American lawyer assumed sole respon- 
sibility. They were omitted from the second edition for 
reasons given in the Preface thereto, but restored in the fifth. 
Our reasons for omission are first, the publication of Professor 
Beale’s Treatise in 19S5; secondly, the great difficulty under 
present conditions in England of keeping any collection of 
Americap cases up to date, and the consequent risk of referring 
to cases that no longer represent the law. Those who wish 
to investigate the American law will find copious references to 
the Restatement and hence (since the section numbers corre- 
spond) to Professor Beale’s Treatise. On the other hand, a 
large number of modern cases from the Dominions have been 
included, in the hope that they will be of use to Dominion 
and indeed to English readers. In fact, of the 400 new cases 
added to this edition, over half were decided by courts outside 
England, and no less than 88 different series of law reports 
were searched for new material, in addition to the periodic 
Digests. But no attempt has been made to give a full con- 
spectus of Continental literature, references to which are only 
made on particular occasions and for special reasons, 

(5) The Illustrations now appear in smaller type. This 
change was not of the editors’ choosing, but was dictated by 
the irreducible factor of the paper shortage. 

(6) We have added a Table of Statutes and a Table of 
References to foreign law reports. We believe that not every 
English lawyer is aware that ‘ W.L.D.’ stands for Witwaters*' 
ratod Local Division, or appreciates the ^stinctioh between 
?;S.4..L.R.’ and ‘ S.A.S.R.’. 

jr, ^'s®ion of , responsibihlty between the . individual 

editor is as Thfti general 
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editor collected the new material, organised the work, co- 
ordinated the contributions of the individual editors, and 
supervised the task of proof correction and cross-referencing. 
Each individual editor was given a free hand in the treatment 
of his sections of the book, within the limits of the agreed 
editorial pohcy ; but all were invited to make changes in their 
drafts in the interests of the harmony of the whole, and all 
responded loyally to the invitation. It follows that respon- 
sibility for editorial policy belongs to the editors collectively, 
but not to any individual editor, since some of the decisions 
were only arrived at by a majority vote. Responsibility for 
avoiding clashes between different contributions is that of the 
general editor, who is well aware that his efforts in this 
direction are not likely to prove entirely successful. Each of 
the individual editors is responsible for those parts of the book 
which appear before his name in the Table of Contents, 

Some apology is needed to the profession (and the 
publishers) for the long delay since the appearance of the last 
edition. I was invited to undertake the work of revision in 
June, 1945; but by October, 1946, I realised that the task 
was beyond my strength, and therefore invited seven learned 
friends to help me. I should like to have included more 
practising lawyers on my editorial board, but unfortunately 
no practitioner whom I approached was able to accept my 
invitation. All the editors are busy people and we could only 
press forward the work of revision in our spare time : for most 
of us have been engaged on work of even greater importance, 
namely the teaching of ex-servicemen who fought for their 
country during the war, and who have since returned to 
throng the Universities. For my part I confess that I lay 
down my task with relief; and there have been times when 
I have felt, like Mr. Tangle in Jarndyce v. Jamdyce, that I 
have read nothing else since I left school. 

It remains for me to express my cordial thanks to my 
associate editors for their patience, loyalty, and public spirit ; 
without their help this edition could never have been produced. 
I also express my grateful thanks to Dean Falconbridge, K.C., 
Dean of the Osgoode Hall Law School, for much kind 
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encouragement and general advice ; to Lord Justice Scotty who 
saved me from adopting a faulty rearrangement ; to Messrs. 
W. A. N. Wells, B.A., R. A. Blackburn, b.a., P. Bennett, b.a., 
P. Donovan, b.a., and M. J. Fox, b.c.l., b.a. (all of Magdalen 
College) for preparing the Index ; and to Mrs. Cross and Mrs. 
Morris for valuable secretarial assistance. Finally, I express 
my gratitude to the publishers for supporting me with their 
usual courtesy and consideration throughout every stage of 
the production of this book. 

The law is stated as at the date of this Preface. 

J. H. C. M, 

Magdalen College. 

Oxford. 

January 1 , 1949 . 
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My aim in this book is to apply to the whole field of private 
international law the method of treatment abeady applied to 
a large part thereof in my book on the law of domicil. In 
the following pages the principles of private international law 
recognised by English courts — or, to use an exactly equivalent 
expression, the principles adhered to by English judges when 
dealing with the conflict of laws — are treated as a branch of 
the law of England : these principles are exhibited in the form 
of systematically arranged Rules and Exceptions, and each of 
these Rules and Exceptions is, when necessary, elucidated by 
comment and illustrations. Hence this treatise has a twofold 
character. It is, or rather it contains, a second and carefully 
corrected edition of The Law of Domicil as a Branch of the 
Law of England. It is also a complete digest of and com- 
mentary on the law of England with reference to the conflict 
of laws. 

* * * 

That the attempt to form a digest of private international 
law, a's administered by the English comi:s, should result in 
anything like complete success, is more than I can hope. This 
branch of law has been created within little more than a 
century by a series of judicial decisions, and is now, to the 
great benefit of the public, year by year extended and 
developed through the legislative activity of our judges. This 
development has not yet reached its term. No one therefore 
can finally sum up its results. That even the endeavour to 
form a digest of private internation^ law should be possible, 
is due to the labours of my predecessors. This field of law has 
been fully explored by Story, Westlake, Foote, Wharton, and 
Nelsop. The works of these authors have, during the composi- 
tion of this treatise, never been long out of my hands. I have 
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also sought the guidance, when I could obtain it, of English 
writers who have dealt either directly or indirectly with special 
departments of private international law ; thus on the difficult 
subject of foreign judgments I have been greatly aided by Mr. 
Piggott’s ingenious and exhaustive monograph : nor have I 
neglected to consult foreign jurists, such as Savigny, Bar, and 
Foelix, who, even when they disagree with the conclusions 
arrived at by English judges, often throw considerable light, 
if it be only by way of contrast, on the doctrines maintained 
in England with regard to the conflict of laws. 

1896. A. V. DICEY 
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INTRODUCTION 
GENERAL PRINCIPLES 


Jurisdiction and Choice of Law. 

General Principle No, 1. — Any right which has been acquired 
under the law of any civilised country which is applicable according 
to the English rules of the conflict of laws is recognised and, in 
general, enforced by English courts, and no right which has not 
been acquired in virtue of an English rule of the conflict of laws 
is enforced or, in general, recognised by English courts (p. 11). 

General Principle No. 2. — ^English courts will not enforce a 
right otherwise acquired under the law of a foreign country which 
is ordinarily applicable in virtue of English rules of the conflict of 
laws: 

(A) where the enforcement of such right involves the enforce- 
ment of foreign penal or confiscatory legislation or a foreign revenue 
law; 

(B) where the enforcement of such right is inconsistent with 
the policy of English law, or with the moral rules upheld by English 
law, or with the maintenance of English political cmd judicial 
institutions; 

(C) where the enforcement of such right involves interference 
with the authority of a foreign State within the limits of its 
territory (p. 17). 

Jurisdiction. 

General Principle No, 8, — ^The courts of my comitry are 
considered by English law to have jurisdiction over (ie., to be able 
to adjudicate upon) any matter with regard to which they can give 
an effective judgment, and are considered by Eiiglish law not to 
have jurisdiction over (i.e., not to be able to adjudicate upon) any 
matter with regard to which they cannot give m effective judgment 

(p. 22). 

Sxjb-Rxjle. — ^When with regard to any matter divorce) the 
courts of uo one country can give a completely effective judgment, 

I Words in italics in the Principles and Enles indicate changes made therein or 
additions made thereto since the third (1922) edition of this work. 
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but the courts of several countries can give a more or less effective 
judgment, the courts of that country where the most effective judg- 
ment can be given are considered to have a preferential jurisdiction 

(p. 28), 

General Principle No. 4. — The courts of any country are 
considered by English lam to be able to exercise jurisdiction, i.c., 
are courts of competent jurisdiction, over any person who volun- 
tarily submits to their jurisdiction (p. 24). 



PART ONE 

PRELIMINARY MATTERS 


Chapter 1 

INTERPRETATION OF TERMS 
1. GENERAL DEFINITIONS 

In the following Rules and Exceptions, unless the context or 
subject-matter otherwise requires, the following terms have the 
following meanings. 

1. ‘ This Digest ’ means the Rules and Exceptions contained in 
Parts 1 to 3 of this treatise. 

2. ‘ Court ’ means His Majesty’s High Court of Justice in 
England. 

3. ‘ Person ’ includes a corporation or body corporate. 

4. * Country ’ means the whole of a territory subject under one 
sovereign to one system of law. 

5. ‘ State ’ means the whole of the territory (the limits whereof 
may or may not coincide with those of a country) subject to one 
sovereign. 

6. ‘ Foreign ’ means not English. 

7. ‘ Foreign country ’ means any country which is not England. 

8. ‘England’ means the territory of England, including the 
Principality of Wales and the town of Berwiek-on-Tweed, mi the 
ierritorid watevs adjacent thereto, and includes any ship of the 
Royal Navy wherever situate. 

, 9. ‘ T T^ed RingdoTn * mea ns the United Kingdom of Grea t 
Britfun and Nortnem Ireland, the islands 

and'the te rrltliililal waters adiacent thereto, but does not inpindfe. 
E ire, The Mnn rti: t.ViPi rViAT mel Islands. ^ 

10. ‘British territory’ means all countries subject to the 
Crown, including the United Kingdom, and the territorial waters 
adjacent thereto, hut does not include any protectorate, protected 
State, mcmdcAei territory or trust territory. 

11. ‘ Doi ^ile ’ means the mnntry wTiich in -mth t.hp 

R ules in tblsTTivest is nnnsidered by English law to be a person’s 
p ermanent home. 

j, 12. ‘ Independent person * means a person who as regards his 
domicil© is not legally dependent, or liable to be legally dependent, 
upon the will of another person. 
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13. ‘Dependent person’ means any person 'who is not an 
iTi^ft pendent person as heiginbefore-defined, and in diides : 

(1) ajunfant^— * 

(ii) a married woman. 

t""" ' '' ' ■■ ■ 

14 . ‘ An immcurahle ’ means a. thing which can be tou olied hnt 
whi eh canno t be moved, and includes, unl ess_^. .contrary- is 
ex pressly stal ^. a 

15. ‘ A movable ’ means a thing in^rD/^^rgbLa^-oWl 

in cludes : 

(i) a thing which can be touched and can be moved, and 



VklANING OF ‘LAW OF A COUNTRY’ (THE PROBLEM 
OF RENVOI) 

In this Digest the law of a given country (e.g., the law of the 
country where a person is domiciled) 

(i) means, when applied to England, the local or domestic law 
of England ; 

(ii) means, when applied to any foreign country, nmdlif the 
the local or domestic law of that comatry, sometimes my 
domestic hw which the courts of that country apply to the 
decision of the case to which the Rule refers (p. 47). 
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Chapter 2 
DOMICILE 

^ 

1. DOMICILE OF NATURAL PERSONS 

(1) NATURE OF DOMICILE 

Rule 1. — The domicile of any ]^,erson is the coimtiv which is 
co nsidered by Eng tt 5 h ~’ law tQ -fe e hife; pexmanexiL hom eT^ . 

^i jns is~^ ^ ~ 

(1) in general, the country which xs in fact m s permanent^ 

Jbame4-----‘ * 

(2) in some cases, the country which, whether it be in fact , 
his home or not, is determined to be so by a rule of 

Rule 2, — ^No person can at any time be without a 
(p. 84). 

Rule 3. — No person can have at the same time more th^n nne^ 
d omicile (p. 85 \. ^ ^ 

Rule 4. — A domicile once acquired until it is nhanged r-r 

(1) in the case of an pet* — . 

(2) in the case of a deue ndelit person, by the act of some one 
on whom he is depenelent ^p. 86L 

(2) ACQ UISITION AND CHANGE OF DOMICILE 

Dn mir.ilp. /)f Indeyendent Persons. _ 

Rule 5. — ^Every independent person has at any given moment 
either 

(1) the domicile received by him at his birth (which domicile is 
hereinafter called the domicile of origin), or, 

(2) a domicile (not being the same as his domicile oj origin) 
acquired or retained by him while independent by his own 
act (which domicile is hereinafter called domicile of 
choice) (p. 87). 

HBomiciZe of Origin. 

Rule 6. — ^Every person receives at (or as from) birth a domicile 
of origin. 

(1) In the case of a legitimate child born during his father^s 
lifetime, the domicile of origin of the child is the domicile 
of the father at the time of the child^s birth. 

(2) In the case of an illegitimate, or posthumous, or legitimated 
xchild, the domicile of origin is the domicile of Tiis moth#^ 

kt .the time of his birth. 

(3) In the case of a foundling, the domicile of origih is? the 
cpnntry where he is found (p. 88). 
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Domicile of Choice. 

Rule 7 . — ^Every independent person can acquire a domicile of 
choice, by the combination of residence (factum), and intention of 
permanent or indefinite residence (animus manendi), but not other- 
wise (p. 89), 


Change of Domicile. 

Rule 8. 

(1) The domicile of origin is retained until a domicile of 
choice is in fact acquired. 

(2) A domicile of choice is retained imtil it is abandoned, 
whereupon either 

(i) a new domicile of choice is acquired ; or 
(ii) the domicile of origin is resumed (p. 97). 


Domicile of Dependent Persons (Infants and Married Women). 

Rule 9. — ^The domicile of every dependent person is the same as, 
and changes (if at all) with, the domicile of the person on whom 
he is, as regards his domicile, legally dependent (p. 101). 

Sub-Rule 1. — Subject to the Exceptions hereinafter mentioned, 
the domicile of an infant is during infancy determined as 
follows : — 

(1) The domicile of a legitimate or legitimated infant is, during 
the lifetime of his father, the same as, and changes with, 
the domicile of his father. 

(2) The domicile of an illegitimate infant, or of an infant whose 
father is dead, is, whilst the infant lives with his mother, 
the same as, and changes with, the domicile of the 
mother. 

(8) The domicile of an infant without living parents, or of an 
illegitimate infant without a living mother, probably 
oannot be changed by his guardian. 

(4) The domicile of ana adopted infant is, during the lifetime of 
the adopting parent, the same as, and changes with, the 
domicile of that parent (p. 102). 

Exception 1 to Suh^Ride 1. — ^The domicile of an infant is not 
automatically changed merely by a change of his mother^s 
dwmcUe by reason of re-marriage (p. 106). 

2 to Sub^Bule 1 . — The change of an infantas home hy a 

r»other, if made with a fraudulent purpose, possibly does not 
ehange the infant’s domicile (p. 100). 

L^^Ub-Rule 2* — The domicile of a married woman is during cover- 
same as, and changes with, the doxodcile of husband 



PART TWO 

JURISDICTION 


§ 1 

JURISDICTION OF THE HIGH COURT 
Chaftee 8 


GENERAL RULES AS TO JURISDICTION 


1. WHERE JURISDICTION DOES NOT EXIST 


(1) In respect oj Persons. 

RtjLE 19. — Tlie court has (subject to the Exceptions hereinafter 
mentioned) no jurisdiction to entertain an action or other proceeding 
against— 

(1) any foreign sovereign; 

(2) any ambassador or other diplomatic agent representing a 
foreign sovereign and duly accredited here ; 

(8) any person belonging to the suite of such ambassador or 
diplomatic agent; 

(4) any person or organisation specially protected by an English 
statute. 

An action or proceeding against the property of any of the 
foregoing is, for the purpose of this Rule, an action or proceeding 
against such person or organisation (p. 181). 

Eocception 1.— The court has jurisdiction to entertain an action 
against a foreign sovereign, or an ambassador, diplomatic agent, 
or other person or organisation coming 'prithin the terms of 
Rule 19 (2), (8) and (4), if such defendant, duly authorised 
when necessary, appears before the court, voluntarily waives 
my privilege and submits to the jurisdiction of the court, hut 
such submission' does not confer on the court the power to 
enforce my decree made by eceecution in any form (p, 188). 
Basaeption 2.— The court has jurisdiction to entertain an action 
against a person belonging to the suite of an ambassador or 
diplmnatic agent, if such person engages in trade (p. 141). 


SubfeciMa^er, 

^0 the -Exceptions h«remaW*f®tfe*sdi 


acfcon to eni^rts^ an aotiem lor 

4fe,' fS ■■ »''• 
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(1) the determination of the title to, or the right to the possession 
of, any immovable situate out of England (foreign land) ; or 

(2) the recovery of damages for trespass to such immovable 

(p. 141). 

Exception 1, — ^Where the court has jurisdiction to entertain an 
action against a person under either Rule 27, or under any of 
the Exceptions to Rule 28, the court has jurisdiction to 
entertain an action against such person respecting an immovable 
situate out of England (foreign land), on the ground of either — 

(a) a contract between the parties to the action; or 

(b) an equity between such parties; 
with reference to such immovable (p. 145). 

Exception 2. — Where the court has jurisdiction to administer an 
estate or a trust, and the property includes movables or 
irmnovahles situated in England and immovables situated 
abroad^ the court has jurisdiction to determine questions o/ 
title to the joreign immovables for the purposes of the 
administration (p. 149). 

Exception 3 . — The court has jurisdiction to entertain an action in 
rem against a ship to enforce a maritime lien on the ship for 
damage done to an immovable situate out of England, and 
perhaps has jurisdiction to entertain any Admiralty action in 
respect of foreign land, whether in rem or in personam (p. 150). 
Rule 21. — The court has no jurisdiction to administer a foreign 
charity under the supervision of the court or to settle a scheme for 
such a charity (p. 151). 

Rule 22. — ^The court has no jurisdiction at common law to 
entertain an action — 

(1) for the enforcement, either directly or indirectly, of a penal, 
revenue, or political law of a foreign State; or 

(2) where the grounds of the action involve an act of State 
(p. 152). 


2. WHERE JURISDICTION EXISTS 
(1) In respect of Persons, 

Rule 23. — Subject to Rule 19, and to the Exception hereinafter 
mentioned, no class of persons is, as such, excluded or exempt from 
the jurisdiction of the court, i,e,, any person may be a party to an 
action or other legal proceeding in the court (p. 161). 

Exception , — ^The court has no jurisdiction during the continuance 
of war to entertain an action brought by an alien enemy, unless 
he is living here xmder the licence or protection of the Crown, 
and the cause of action is personal to himself. 

The term ^ alien, enemy ^ includes any British subject or 
citizen of an allied or neutral State voluntarily residing during 
a war with Great Britain in an enemy or enemy-occupied 
country (p. 162). 
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Rule 24. — ^The court has jurisdiction in an action over any 
person who has by his conduct precluded himself from objecting to 
the jurisdiction of the court (p. 166). 

(2) In respect of Subject-Matter. 

Rule 25. — The court has jurisdiction to entertain proceedings 
for the determination of any right over, or in respect of, 

(1) any immovable, 

(2) any movable, 
situate in England. 

This Rule must be read subject to the Rules governing the 
jurisdiction of the court in particular kinds of action or proceedings 

(p. 168). 

Rule 26. — Subject to Rules 19 to 22, the court exercises — 

(1) Jurisdiction in actions in personam; 

(2) Admiralty jurisdiction; 

(3) Jurisdiction in relation to marriage, guardiamhip and 
legitimacy ; 

(4) Jurisdiction in bankruptcy and winding-up ; 

(5) Jurisdiction in matters of administration and succession; 
to the extent, and subject to the limitations, hereinafter stated in 
the Rules having reference to each kind of jurisdiction (p. 170). 


Chapter 4 

JURISDICTION IN ACTIONS IN PERSONAM 

Rule 27. — ^When the defendant in an action in personam is, at 
the time for the service of the writ, in England, the court has juris- 
diction in respect of any cause of action, in whatever country such 
cause of action arises, subject hcmever in the case of actiom under 
the Carriage by Air Act^ 1982, to the limitations therein contained 
(p. 171). 

Ruj^e 28. — ^When the defendant in an action in personam is, at 
the time for the service of the writ, not in England, the court has 
(subject to the Exceptions hereinafter mentioned) no jurisdictioriL to 
entertain the action (p. 180). 

Exception 1. — ^The court may assume jurisdiction to entertain an 
action against a defendant who* is not in England, whenever 
the whole subject-matter of the action is land situate in 
Jlngland (with or without rents or profits), or the perpetuation 
of testimony relating to such land (p. 188). 

Inception 2.— The court may assume jurisdiction whenever any 
act, will, contract, obligation, or* liability affecting land 

, of^^h^^taments situate in England, is sought to be construed, 
' f . . set aside, or enforced in the action (p* 184), 
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Exception 3. — ^The court may asmme jurisdiction whenever any 
relief is sought against any person domiciled or ordinarily 
resident in England (p. 186), 

Exception 4. — ^The court may assume jurisdiction when the action 
is [for the administration of the personal estate of any deceased 
person who at the time of his death was domiciled in England, 
or] for the execution (as to property situate in England) of 
the trusts of any written instrument, of which the person to 
be served with a writ (defendant) is a trustee, which ought to 
be executed according to the law of England (p. 188). 

Exception 5. — The court may assume jurisdiction whenever tte 
action is one brought against a defendant not domiciled or 
ordinarily resident in Scotland to enforce, rescind, dissolve, 
annul, or otherwise affect a contract, or to recover damages 
or other relief for* or in respect of the breach of a contract 
[which either is] — 

(i) made in England ; or 

(ii) made by or through an agent trading or residing in 
England on behalf of a principal trading or residing 
out of England ; or 

(hi) by its terms or by implication is to be governed by 
English law, 

or is one brought against a defendant not domiciled or 
ordinarily resident in Scotland or [Northern] Ireland in respect 
of a breach committed in England of a contract wherever 
made, even though such breach was preceded or accompanied 
by a breach out of England which rendered impossible the 
performance of the part of the contract which ought to have 
been performed in England (p. 189) 

Exception 6 . — ^The court may assume jurisdiction whenever the 
action is founded on a tort committed in England (p. 192). 

Exception 7. — ^The court may assume jurisdiction whenever any 
injunction is sought as to anything to be done in England, or 
any nuisance in England is sought to be prevented or removed, 
whether damages are or are not also sought in respect thereof 
(p. 198). 

Exception 8. — ^Whenever any person out of England is a necessary 
or proper party to an action properly brought against some 
other person duly served with a writ in England, the comt 
may assume jurisdiction to entertain an action against such 
jSxst-mentioned person as a co-defendant in the action (p. 194). 

Exception 9. — The court may assume jurisdiction when the action 
is brought by a mortgagee or mortgagor in relation to the 
mortgage of personal property situate in England, and seeks 
relief of the nature or kind following, that is to say, sale, fore- 
closure, delivery of possession by the mortgagor, redemption, 
reconveyance, delivery of possession by the mortgagee, but 
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does not seek (unless and except so far as permissible under 
Exception 5) any personal judgment or order for payment of 
any moneys due under the mortgage (p. 197). 

Exception 10 . — The court may taseume jurisdiction when the action 
is brought under the Carnage by Air Act, 193^ (p. 198). 

Exception 11. — ^Notwithstanding anything contained in any of the 
Exceptions to Rule 28, the parties to any contract may agree 
(a) that the court shall have jurisdiction to entertain any 
action in respect of such contract, and, moreover, or in the 
alternative, (b) that service of any writ of summons in any 
such action may be effected at any place within or out of 
England, on any party or on any person on behalf of any 
party, or in any manner specified or indicated in such contract. 
Service of any such writ of summons at the place (if any), or 
on the party, or onj the person (if any), or in the manner (if 
any) specified or indicated in the contract shall be deemed to 
be good and efiective service wherever the parties are resident, 
and it no place, or mode, or person be so specified or indicated, 
service out of England of such writ may be ordered (p. 199). 

Exception 12. — The court has jurisdiction to entertain an action 
against any two or more persons being liable as co-partners, 
and carrying on business in England, when sued in the name 
of the firm (if any) of which such persons were co-partners at 
the time of the accruing of the cause of action (p. 201). 


Chapter 5 

ADMIRALTY JURISDICTION 

Rule 29. — ^The court has jurisdiction to entertain an action in 
rem against any ship, or res (such as cargo) connected with a ship, 

a 

(1) the action is an Admiralty action; and 

(2) the ship or res is in my port or liver of England, or mthin 
three miles of the coast of England, 

and not otherwise (p. 205). 

Rule B(>,-^The Admiralty jurisdiction of the court may he 
exercised either by proceedings m rem or by proceedings in per- 
sonami the plaintiff may in most instances, at his option^ bring tm 
action either in rem, agami the ship or other res, or in personam 
ago/mst the o^wnef of or other person interested in the ship or res, 
pr both in rem e^ainst the ahip and in personam agamst the owner 

in respect of fm^om 
pmee^ of sde of 


or smwoiner person 

\ 1 .' 



-The has jtmsA 
of -a sih 
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a ship remaining in the Admiralty registry, arising in an action of 
possession, salvage, damage, necessanries, wages or bottomry 
(p. 207). 

Sub-Rule 2. — The court has jurisdiction in respect of any 
question arising between the co-owners of a ship registered at any 
port in England as to the ownership, possession, employment or 
earnings of that ship, or any share thereof, with power to settle 
any account outstanding and unsettled between the parties in 
relation thereto, and to direct the ship, or any share thereof, to be 
sold, or to make such order as the court thinks fit (p. 209). 

Sub-Rule 3. — The court has jurisdiction in respect of any claim 
for damage received by a ship, whether received within the body 
of a county or on the high seas (p. 209). 

Sub-Rule 4. — The court has jurisdiction in respect of any claim 
for damage done by a ship (p. 210). 

Sub-Rule 5. — The court has 'jurisdiction in respect of any claim 
in the nature of salvage for services rendered to a ship (including, 
subject to the provisions of the Merchant Shipping Act, 1894, 
services rendered in saving life from a ship), whether rendered on 
the high seas or within the body of a county, or partly on the high 
seas and partly within the body of a county, and whether the 
wreck in respect of which the salvage is claimed is foimd on the 
sea or on the land, or partly on the sea and partly on the land 

(p. 210). 

Sub-Rule 6 . — The court has jurisdiction in respect of any claim 
m the nature of towage, whether the services were rendered withdn 
the body of a comity or on the high seas (p. 211). 

Sub-Rule 7. — The court has jurisdiction in respect of any claim 
for necessaries supplied to a foreign ship, whether within the body 
of a county or on the high seas, and, unless it is shown to the 
court that at the time of the institution of the proceedings any 
aimer or part-oxvner of the ship was domiciled in England, in respect 
of any claim for any necessaries supplied to a ship elsewhere than in 
the port to which the ship belongs (p. 211), 

Sub-Rule B.~The court has jurisdiction in respect of any claim 
by a seaman of a ship for wages earned by him on board the ship, 
whether due under a special contract or otherwis'e, and any claim 
by the master of a ship for wages earned by him on board the ship 
and for disbursements made by him on account of the ship (p. 211). 

Sxjb-Rule 9. — The court has jurisdiction in resptct of any claim 
in respect of a mortgage of any ship, being a mortgage duly regis- 
tered in accordance with the provisions of the Merchant Shipping 
Acts, 1894-1948, or in respect of my mortgage of a ship which is, 
or the proceeds whereof are, under the arrest of the court (p. 212). 

Sub-Rule 10.^ — The court has Admiralty jurisdiction in respect 
of any claim for buUdmg, equipping or repairing a ship, where, at 



Ixxviii 


TABLE OF PRINCIPLES AND RULES 


the time of the institution of the proceedings, the ship is, or the 
proceeds thereof are, under the arrest of the court (p. 212), 

Sub-Rule 11. — The court has jurisdiction in respect of amy 
matter concerning booty of wa/r, or the distribution thereof, which 
may be referred to the court by His Majesty in Council (p. 212). 

Sub-Rule 12. — The court has Admiralty jurisdiction in respect 
of any claim — 

( 1 ) arising out of an agreement relating to the use or hire of a 
ship ; or 

( 2 ) relating to the carriage of goods in a ship; or 

( 3 ) in tort in respect of goods carried in any ship; 

unless it is shown to the court that at the time of the institution 
of the proceedings any owner or part-owner of the ship xms domi- 
ciled in England (p. 213). 

Sub-Rule 13. — The court possesses, in addition to the heads of 
jurisdiction set out in the preceding twelve sub-rules, any other 
jurisdiction formerly vested in the High Court of Admiralty 
(p. 213). 

Sub-Rule 14. — The court also possesses Admiralty jurisdiction 
which, under or by virtue of any enactm’ent which came into force 
after the commencement of the Judicature Act, 1873, and is not 
repealed by the Supreme Court of Judicature (Consolidation) Act, 
19^5, was immediately before the commencement of that Act vested 
in or capable of being exercised by the High Court constituted by 
the Act^cf 187S (p. 214). 

Sub-Rule 15. — The court is a prize court within the meaning 
of the Naval Prize Acts, ISSJf, to 1916, as amended by any subse- 
quent enactment^ and has all such jurisdiction on the high seas and 
throughout His Majestyh dominions and in every place where His 
Majesty has jurisdiction as, under any A at relating to naval prize 
or otherwise, the High Court of Admiralty possessed when acting 
as a prize court (p. 215). 


Chapter 6 

JURISDICTION IN RESPECT OF DIVORCE— NULLITY 
OF MARRIAGE—GUARDIANSHIP— LEGITIMACY 
AND LEGITIMATION 


L DIYOECE 

( 1 ) Where Court has Jurisdiction^ 

, Rule 31. — ^Tli^ coxirt has jimsdictioii to entertain ppoceedmgs 
of tlie marriage of aaay parties domidled tot 
tfee €€OTiieaoemeHt of the proceedings* 
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This iurisdiction is not affected by — 

(1) the residence of the parties ; or 

(2) the allegiance of the parties; or 

(3) the domicile of the parties at the time of the marriage ; 

; or 

(5) the place where the offence, in respect of which divorce 
is sought, is committed. 

The 'matrimonial jurisdiction of the cowt is confined to 
marriages which are ^ the voluntary union for life of one man and 
one woman to the exclusion of all others ’ (p. 216). 

Sub-Ritle. — O n a petition for divorce presented by a husband 
domiciled in England, the court has jurisdiction to award costs and 
(if claimed by the husband) damages against a co-respondent 
named in the petition, whatever his place of residence or nationality 
or domicile may be (p. 228). 

(2) Where Court has no Jurisdiction » 

Rule 32. — Subject to the statutory Exceptions hereinafter 
mentioned, the court has no jurisdiction to entertain proceedings 
for the dissolution of the marriage of any parties not domiciled in 
England at the commencement of the proceedings (p. 230). 

First Statutory Exception. — Where a xmfe has been deserted by 
her Imsbamdf or where her husband has been deported from the 
United Kingdom under any law for the time being in force relating 
to the deportation of cdiensj and the hmband mas immediately 
before the desertion or deportation domiciled in England^ the court 
has jurisdiction n^otwithstandmg that the husband has changed his 
domicile since the desertion or deportation (p. 284). 

Second Statutory Exception. — The court has jurisdiction to 
dissolve a marriage celebrated between September 3, 1939^ and the 
day appointed by His Majesty in Counck under the Matrimonial 
Causes {War Marriages) Act, 19^4, notwithstanding that the parties 
are not domiciled in England, provided 

(a) the hmband was, at the time of the rnarriage, domiciled 
outside the United Kingdom and the wife was, immediately 
before the rmrriage, domiciled in England; 

(b) the parties have not, since the celebration of the rnarriage, 
resided together in the coumtry in mMoh the husband was 
domiciled at the time of the ma rria g e; and 

(c) proceedings are brought not later than five years after the 
appointed day (p. 235). 

(3) Choice of Law. 

Rule 33. — Jn all cases in which it has jurisdiction, the court will 
(semble) apply the English domestic law of divorce (p. 236)* 
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2. JUDICIAL SEPARATION AND RESTITUTION OF 
CONJUGAL RIGHTS 

Rule 34. — The court has jurisdiction to entertain a suit for 
judicial separation or the restitution of conjugal rights when the 
parties thereto 

(1) were m law resident in England at the time of the institu- 
tion of the suit ; or 

(2) were domiciled in England at the time of the institution of 
the suit ; or 

(3) had a matrimonial home in England when the events 
occurred on which a claim for separation is based, or their 
cohabitation ceased ; or 

(4) come within the provisions of s. 13 of the Matrimonial 
Causes Act, 1937 (p. 237). 


3. DECLARATION OF NULLITY OF MARRIAGE 


(1) Jurisdiction. 

Rule 35. — ^The court has jurisdiction to entertain a suit for a 
declaration of nullity of marriage — 

(1) where hath parties are domiciled in England at the date of 
the presentation of the petition ; or 

(2) where the petitioner is domiciled in England at the date of 
the presentation of the petition and the marriage is alleged 
to he void; or 

(3) where the marriage was celebrated in England ; or 

(4) where both parties are resident in England at the date of 
the presentation of the petition ; or 

(5) (semble) where the petition is founded upon a decree of 
nullity pronounced by a foreign court which is alleged to 
have been a court of competent jurisdiction; or 

(6) if the case comes within the promsions of s, 1$ of the 
Matrimonial Causes Act, 1937, or the Matrimonial Comes 
(War Marriages) Act, 194i (p- 244). 

(2) Choice of Law* 

Rule 36. — (1) The question whether a marriage is void for wamt 
of capacity of eithenr party xjoill be determined by the km of his or 
her ante-nuptial domicile, and the question whether a marriage is 
formally valid will be determined by the Icm of the plaae of oele^ 
bration, in accordance with Rules 1$8 <md 169^ 


(2) If the marriage complies with Rule 168 as regards capacity 
and form, the question whether the marriage is voidable unll 
(sembU) be determined by the km of the kushmd^s domicile at 
the Sate of the nrnrrmge or possibly by the km of ^ hmhmd^e 
dale of the presmtation^ qf^ the 
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4. APPOINTMENT OF GUARDIANS 

Rule 37* — (1) The court has jurisdiction to appoint a guardian 
to cm infant who is either — 

(a) a British subject; or 

(b) domiciled in Englmid; or 

(c) resident in England, 

and the fact that the infant possesses no property in England is 
immaterial. 

(2) The fact that an infant is entitled to or possessed of property 
in England does not of itself confer jurisdiction upon the court to 
appoint a guardian to him (p. 269). 

5. DECLARATION OF LEGITIMACY 

Rule 38. 

(1) Any Britisb subject, or any person whose right to be 
deemed a British subject depends wholly or in part on 
his legitimacy, or on the validity of a marriage, being 
domiciled in England or Northern Ireland, or claiming 
any real or personal estate situate in England, may 
apply by petition to the court, praying the court for a 
decree declaring that the petitioner is the legitimate 
child of his parents, and that the marriage of his father 
and mother, or of his grandfather and grandmother, or 
his own marriage, was a valid marriage. 

(2) Any person, being so domiciled or claiming as aforesaid, 
may apply by petition to the court for a decree declara- 
tory of his right to be deemed a British subject. 

(3) The court has jurisdiction to hear and determine such 
application, or applications, which may be included in 
the same petition, and to make such decree thereon as 
the court thinks ]ust ; and the decree made by the court, 
except as hereinafter mentioned, is binding to all intents 
and purposes upon the Crown and all other persons 
whomsoever, 

(4) The decree of the court does not in any case prejudice 
any person, unless such person has been cited or made 
a party to the proceedings, or is the next of kin, or 
other real or personal representative of, or derives title 
under or through, a person so cited or made a party; 
nor shall such sentence or decree of the court prejudice 
any person, if subsequently proved to have been 
obtained by fraud or collusion. 

(5) The Attorney-General must be supplied with a copy of 
imy petition und'er this Buie and be a respondent on the 
hearing of the petition. 

(6) No proceedings under this Buie affect any final judgment 
or decree already issued by a court (p. 270). 


D. 


f 
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6. DECLARATION OF LEGITIMATION 

Rule 89. — (1) Any person claiming that he or his parent or 
any remoter ancestor became or has become a legitimated person, 
whether domiciled in England or elsewhere, and whether a British 
subject or not, may apply to the High Court or a county count for 
a declaration that he or his parent or any remoter ancestor became 
or has become a legitimated person by the subsequent marriage 
of his parents. 

(2) A county court to which a petition is presented may, if it 
considers that the case is one which, owing to the value of the 
property involved or otherwise, ov^ht to be dealt with by the High 
Court, and shall, if so ordered by the High Court, transfer the 
matter to the High Court. 

(8) The regulations as to applications for a declaration of legi- 
timacy set out in Rule 38 are so far as relevant applicable to a claim 
for a declaration of legitimation (p. 273). 


Chapter 7 

JURISDICTION IN BANKRUPTCY AND IN REGARD 
TO WINDING-UP OF COMPANIES 

1. BANKRUPTCY 


Interpretation of Terms. 

Rule 40. — ^In this Rule, and in all the Rules of this Digest 
■which refer to an English bankruptcy, the follo-mng terms have, 
unless the contrary appears from the context, the following 
meanings : — 

(1) ‘The court’ means the court having jurisdiction in bank- 
ruptcy imder the Bankruptcy Act, 1914, and includes — 

(i) the High Court; and 

(ii) the county courts. 

(2) The expression ‘ debtor ’, unless the context otherwise 
implies, includes any person, whether a British subject or 
not, who at the time when any act of bankruptcy was done 
or suffered by him — ■ • 

(a) was personally present in England ; or 

(b) ordinarily resided or had a place of residence in 
England ; or 

(c) was carrying on business in England personally, ot 
, . ‘ by means of an agent, or manager ; or 

^ member of a firm or partnmhip whieb 
on budness in En^aad. 
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(3) ^ An act of bankruptcy ’ is committed by a debtor who 
commits any one or more of the following acts : 

(a) if in England or elsewhere he makes a conveyance 
or assignment of his property to a trustee or trustees for 
the benefit of his creditors generally; 

(b) if in England or elsewhere he makes a fraudulent 
conveyance, gift, delivery, or transfer of his property, or 
any part thereof; 

(c) if in England or elsewhere he makes any conveyance 
or transfer of his property or any part thereof, or creates 
any charge thereon, which would, under the Bankuptcy 
Act, 1914, or any other Act, be void as a fraudulent pre- 
ference if he were adjudged bankrupt; 

(d) if with intent to defeat or delay his creditors he 
does any of the following things, namely, departs out of 
England, or being out of England remains out of England, 
or departs from his dwelling-house, or otherwise absents 
himself, or begins to keep house ; 

(e) if execution against him has been levied by seizure 
of his goods under process in an action in any Court, or in 
any civil proceeding in the High Court, and the goods have 
been either sold or held by the sheriff for twenty-one days ; 

(f) if he files in the court a declaration of his inability 
to pay his debts or presents a bankruptcy petition against 
himself; 

(g) if a creditor has obtained a final judgment or final 
order against him for any amount, and, execution thereon 
not having been stayed, has served on him in England, or, 
by leave of the court, elsewhere, a bankruptcy notice under 
the Bankruptcy Act, 1914, and he does not, within seven 
days after service of the notice, in case the service is 
effected in England, and in case the service is effected else- 
where, then within the time limited in that behalf by the 
order giving leave to effect the service, either comply with 
the requirements of the notice, or satisfy the court that he 
has a counter-claim, set off, or cross demand which equals 
or exceeds the amount of the judgment debt or sum ordered 
to be paid, and which he could not set up in the action in 
which the judgment was obtained, or the proceedings in 
which the order was obtained ; 

(h) if the debtor gives notice to any of his creditors 
that he has supended, or that he is about to suspend, 
payment of his debts. 

(4) ‘ A petition ^ means a petition presented to the court either 
by a creditor (called a petitioning creditor) or by a debtor 
(called a petitioning debtor) that the court sh^ make a 
receiving order, which is the first step towards a debtor 
being adjudicated a bankrupt (p. 276). 
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(1) WHEEE COTJKT HAS NO JURISDICTION 

Rule 41. — The court has no jurisdiction on a bankruptcy 
petition being presented by a creditor or a debtor to adjudicate 
bankrupt any person who 

(1) is not a debtor as defined in Rule 40 (2), ante ; or 

(2) has not committed or suffered any act of bankruptcy as 
defined in Rule 40 (3), ante (p. 281). 

Rule 42. — A creditor is not entitled to present a bankruptcy 
petition against a debtor, and the court has no jurisdiction to 
adjudicate a debtor a bankrupt unless — ■ 

(a) the debt owing by the debtor to the petitioning creditor or, 
if two or more creditors join in the petition, the aggregate 
amount of debts owing to the several petitioning creditors 
amounts to fifty pounds ; and 

(b) the debt is a liquidated sum payable either immediately 
or at some future time; and 

(c) the act of bankruptcy on which the petition is grounded 
has occurred within three months before the presentation 
of the petition; and 

(d) the debtor is domiciled in England, or within a year before 
the date of the presentation of the petition has ordinarily 
resided, or had i dwelling-house or place of business in 
England, or (except in the case of a person domiciled 
in Scotland or Northern Ireland or a fiirm or partnership 
having its principal place of business in Scotland or 
Northern Ireland) has carried on business in England, 
personally or by means of an agent or manager, or (except 
as aforesaid) is or within the said period has been a member 
of a firm or partnership of persons which has carried on 
business in England, by means of a partner or partners or 
an agent or manager. 

Provided that in any case where, under the Debtors Act, 1869, 
s. 5, application is made by a judgment creditor to a court having 
bankruptcy jurisdiction for the committal of a judgnaent debtor, 
the court may, if it sees fit, decline to commit, and, in lieu, with 
the consent of the judgment creditor, make a receiving order as 
against the debtor (p. 284). 

(2) WHERE COURT HAS JURISDICTIOH 
(a) On Creditor’s Petition, 

Rule 43.— Subject to the effect of Rules 41 and 42, the eotnrt, 
on a bankruptcy petition being presented by a creditor, has juris- 
diction to adjudge bankrupt any debtor (being otherwise liable to 
be adjudged bankrupt) who has, committed the act of bankruptcy 
^ cm which the petition is grounded within three months before the 
presentation of the petition. . , ^ 
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The jurisdiction of the court is not affected 

(1) by the fact that the debt owing* to the petitioning 
creditor was not contracted in England ; or 

(2) by the absence of the debtor from England at the time 
of the presentation of the petition; or 

(3) by the fact that either the creditor or the debtor is an 
alien (p. 287), 

(b) On Debtor’s Petition. 

Rule 44. — ^The court has, on a bankruptcy petition being pre- 
sented by a debtor alleging that the debtor is unable to pay his 
debts, jurisdiction to adjudge the debtor bankrupt provided that 
he is a debtor within the meaning of Rule 1^0 (2) (p. 289). 

Rule 45. — ^The jurisdiction of the court to adjudge bankrupt a 
debtor on the petition of a creditor, or on the petition of the 
debtor, is not excluded by the fact of the debtor being already 
adjudged bankrupt by the court of a foreign country, whether such 
country forms part of British territory or not (p. 290). 

2. WINDING-UP OF COMPANIES 
(1) WHERE COURT HAS NO JURISDICTION 

Rule 46, — The court has no jurisdiction to wind up 

(1) any company registered in Scotland or in Northern 
Ireland; or 

(2) any unregistered company having a principal place of 
business situate in Scotland or in Northern Ireland^ but 
not having a principal place of business situate in 
England; or 

(3) any unregistered foreign company which, though 
carrying on business in England, has no place of 
business in England. 

The term ‘ the court in this Rule and in Rule 47, means any 
court in England having jurisdiction to wind up a company under 
the Companies Act, 19 ^ 8 , and includes the High Court and any 
other court in England having such jurisdiction (p. 291). 

(2) WHERE COURT HAS JURISDICOTON 

Rude 47. — Subject to the effect of Rule 46, the court has juris- 
diction to wind up 

(1) any company registered in England ; or 

(2) any unregistered company having a principal place of 
business m Scotland or Northern Ireland and also in 
England; or 

(3) any unregistered foreign company having a place of business 
in England (p. 293). 
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Chapter 8 

JURISDICTION IN MATTERS OF ADMINISTRATION 
AND SUCCESSION 

Interpretation of Terms. 

Rule 48. — ^In this Digest, unless the context or subject-matter 
othervrise requires, 

(1) ‘ Property ^ means and includes : — 

(i) any immovable ; 

(ii) any movable, 

(2) ‘ Administrator ’ includes an executor. 

(8) ^ Personal representative ’ includes an administrator, and 
also any person who, however designated, is under the law 
of any country entitled in such country to represent a 
deceased person, and, as his representative, to deal with 
the property of the deceased by way of administration* 

(4) ^ Foreign personal representative ’ means the personal repre- 
sentative of the deceased under the law of a foreign 
country. 

(5) ^ Administration ^ means the dealing according to law with 
the property of a deceased person by a personal repre- 
sentative. 

(6) * Succession ’ means beneficial succession to the property of 
a deceased person. 

(7) ‘ Grant ^ means a grant of letters of administration, or of 
probate of a will. 

(8) ^ English grant ’ means a grant made by the court. 

(9) * Assets ^ means such property of a deceased person as an 
administrator who has obtained an English grant is bound 
to account for or is chargeable with (p, 297). 

1. ADMINISTRATION 

Rule 49. — ^The court has jurisdiction to make a grant in respect 
of the property of a deceased person, either 

(1) where such property is locally situate in England at the 
time of Ms death; or 

(2) where such property has, or the proceeds thereof have^ 
become locally situate in England at any time since his 
death; 

hut the cirmmstome that the deceased left no property whatsoever 
in England is not by itself a bar to a grant. 

The locality of the deceased^s property under this Rule is not 
. afiected by his domicfle at the time of his death (p. BOl)* 

2. StjccEssroK 

^ court haS no jurisdiction with regard to the 

io % property of a. decerned person mdess there is before 



PAET 2 — JURISDICTION 


Ixxxvii 


the court some person authorised under an English grant to deal 
with such property^ and in respect thereof to represent the 
deceased (p. 311). 

Rule 51. — ^Where the court exercises its jurisdiction to make 
a grant, the court has, in general, jurisdiction to determine any 
question with regard to the succession to and claims against the 
assets of a deceased person (p. 812). 


Chapter 9 

STAYING ACTION— LIS ALIBI PENDENS— 
ARBITRATION PROCEEDINGS 

Rule 52. — ^The court has jurisdiction to interfere, whenever 
there is vexation and oppression, to prevent the administration of 
justice being perverted for an unjust end, and for this purpose to 
stay or dismiss an action or other proceeding, or to restrain the 
institution or continuation of proceedings or enforcement of judg^ 
ments in foreign courts. 

But this jurisdiction will not be exercised against a party to an 
action unless his proceedings are clearly shown to be vexatious and 
oppressive (p. 316). 

Sub-Rule 1. — The court has jurisdiction to stay an action or 
restrain proceedings in a foreign court, as vexatious or oppressive, 
if proceedings are taken by the same plaintiff in respect of the same 
subject and against the same defendant both in the court and in a 
court of a foreign country. 

(1) If such foreign court is a court of the United Kingdom or 
(semble) of any country forming part of British territory, 
the plaintifi^s proceedings are primS. facie vexatious. 

(2) If such foreign court is a court of any country not forming 
part of British territory, the plaintiff’s proceedings are 
prima facie not vexatious (p. 320). 

Sub-Rule 2. — Wheri an agreement for the submission to arbitra- 
tion of differences on commercial or other matters, capable of settle- 
ment by arbitration, has been entered into by subjects or citizens 
of tmo or more of the contracting States which have ratified the 
International Protocol on Arbitration Clames of 1923, them, on the 
application of my party to such a submission, the court skdLl, 
urdess satisfied that the agreement or arbitration has become in- 
operative or cmnot proceed, stay any legal proce'edings which may 
have been commenced against thM party by any other party to the 
agreement (p. 822). 
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Sub-Rule 3 . — When a foreign judgment is capable of registra- 
tion under the Foreign Judgments (Reciprocal Enforcement) Act, 
19 SSi then the court must stay any legal proceedings in England 
for the recovery of money due under such foreign judgment (p. 324). 


Chapter 10 

EXTRA-TERRITORIAL EFFECT OF ENGLISH 
JUDGMENT; ENGLISH BANKRUPTCY; ENGLISH 
GRANT OF ADMINISTRATION. 

1. ENGLISH JUDGMENT 

Rule 53. — A judgment of the court (called in this Digest an 
English judgment) has, subject to the Exceptions hereinafter men- 
tioned, no direct operation out of England. 

The extra-territorial effect (if any) of an English judgment is a 
question of foreign law (p. 825). 

Exception 1, — An English judgment for any debt, damages, or 
costs may be rendered operative in Northern Ireland or Scot- 
land by registration of a certificate thereof in accordance with 
the provisions of Rule 88 (p. 825). 

Exception 2. — Any order of an English Bankruptcy Court shall be 
enforced in Scotland and Northern Ireland and is enforced in 
Eire in the courts having jurisdiction in bankruptcy there in 
the same manner as if the order had been made by the court 
which is required to enforce it (p. 826). 

Exception 8 . — Any order made by the court in England having 
jurisdiction to wind up a company in the course of such wind- 
ing-up shall be enforced in Scotland and Northern Ireland in 
the courts that would respectively have jurisdiction in respect 
of that company if registered in Scotland or Northern Ireland, 
and in the same manner in all respects as if the order had been 
made by these courts (p. 826). 

Exception 4. — The powers and authority with regard to the admin- 
istration and management of the estate of a lunatic or defective 
, conferred by the Lunacy Act, 1890, and amending Acts on the 
Judge in Lunacy shall apply to the property of a lunatic or 
defective, whether immovable or movable, situate in any 
^ British territory (p- 826). 

5 , — The powers of the court in England to make vesting 
, I under the Trustee Act, 19^5, shall extend to all property 

. hi British territory except Scotland (p. 826). 
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2. ENGLISH BANKRUPTCY AND WINDING-UP OF COMPANIES 

(1) BANKRUPTCY 

(a) As an Assignment. 

Rule 54. — An assignment of a bankrupt’s property to the trustee 
in bankruptcy under the Bankruptcy Act, 1914 (English bank- 
ruptcy), is, or operates as, an assignment of the bankrupt’s 

(1) immovables (land); 

(2) movables; 

whether situate in England or elsewhere (p. 327). 

(b) As a Discharge. 

Rule 55 . — ^A discharge under an English bankruptcy from any 
debt or liability is in any British territory where the Imperial 
Bankruptcy Acts apply a discharge from such debt or liability, 
wherever or under whatever law the same has been contracted or 
has arisen (p. 333). 

(2) WINDING-UP 

Rule 56. — The winding-up of a company under the Companies 
Act, 1943 , impresses the whole of the property of the company in 
the United Kingdom with a trust for the application in the course 
of the winding-up, for the benefit of the persons interested in the 
winding-up (p. 333). 

3. ENGLISH GRANT OF ADMINISTRATION 

Rule 57. — An English grant has no direct operation out of 
England. 

This Rule must be read subject to Rules 61 to 63 (p. 335). 

Rule 58. — An English grant extends to all the movables of the 
deceased, wherever situate, at the time of his death, at least in such 
a sense that a person who has obtained an English grant (who is 
heremafter called an English administrator) may — 

(1) sue in an English court in relation not only to property in 
England, but also to movables of the deceased situate in any 
foreign coimtry; 

(2) legitimately take steps to receive or recover in a foreign 
country movables of the deceased situate in such country 
(p. 336). 

Rule 59. — ^When a person dies domiciled in England, the English 
administrator should apply to the court of any foreign country^ in 
which there are situate movables of the deceased, in order to obtain 
authority, under a grant of administration or otherwise, to act as 
personal representative of the deceased in such foreign country, in 
regard to such movables (p. 337). 

Rule 60. — ^The following property of a deceased person passes to 
the administrator imder an English grant: — 

(1) any property of the deceased which at the time of his death 
is locally situate in England; 
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(2) any movables of the deceased, or the proceeds of any property 
of the deceased, which, though not situate in England at the 
time of the death of the deceased, are received, recovered, 
or otherwise reduced into possession by the English admin- 
istrator as such administrator; 

(8) any movables of the deceased which after his death are 
brought into England before any person has, in a foreign 
country where they are situate, obtained a good title thereto 
under the law of such foreign country (lex situs), and reduced 
them into possession (p. 838). 

Extension of English Grant to Northern Ireland, Scotland, and 
Other British Territories. 

Rule 6L— An English grant made to the administrator of any 
person duly stated to have died domiciled in England will, on 
production of the said grant to, and deposit of a copy thereof with, 
the proper officer of the High Court of Justice in Northern Ireland, 
be sealed with the seal of the said court, and be of the like force and 
effect, and have the same operation in Northern Ireland, as a grant 
of probate or letters of administration made by the said court. 

The latter grant is hereinafter referred to as a Northern Irish 
grant (p. 842). 

Rule 62.— An English grant made to the administrator of any 
person duly stated to have died domiciled in England will, on 
production of the said grant to, and deposit of a copy thereof with, 
the clerk of the Sheriff Court of the County of Edinburgh, be duly 
indorsed with the proper certificate by the said clerk, and thereupon 
have the same operation in Scotland as if a confirmation had been 
granted by the said court (p. 842). 

Rule 68.— Whenever the Colonial Probates Act, 1892, is by 
Order in Council applied to any British possession, ie., to any part 
of British territory not forming part of the United Kingdom, or 
to any dependent territory, adequate provision is made for the 
recognition in that possession or territory of an English grant 
(p. 848). 
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Chapter 11 

GENERAL RULES AS TO JURISDICTION 

Interpretation of Terms. 

RxmE 64. — ^In this Digest 

(1) ‘ Proper Court ’ means a court which is auth orised hv the 
imp of the corntni to which it behnss. or under whose 
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(2) (semble) to give redress for any injury in respect of any 
immovable not situate m such country (p. 348). 

2. WHERE JURISDICTION DOES EXIST 

Rule 67.— Subject to Rules 65 and 66, the courts of a foreign 
country have jurisdiction (i.e., are courts of competent jurisdic- 
tion) — 

(1) in an action or proceeding in personam; 

(2) in an action or proceeding in rem ; 

(3) in matters of divorce, or nullity of marriage ; 

(4) in matters of administration and succession, 

to the extent, and subject to the limitations, hereinafter stated in 
the Rules having reference to each kind of jurisdiction (p. 850). 


Chapter 12 

JURISDICTION IN ACTIONS IN PERSONAM 

Rule 68. — In an action in personam in respect of any cause of 
thf fl f orei^ counfay have jurisdiction m the to l- 

lo sing cases : — 

First Cose. — ^Where at the time of the commencement of the 
action the defendant was resident or present in such 
country, so as to have the benefit, and be under the pro- 
tection, of the laws thereof. 

Second Case. — {Semhle) where the defendant is, at the time of 
the judgment in the action, a subject or citizen of such 
coimtry. 

Third Cose , — ^Where the party objecting to the jurisdiction of 
the courts of such country has, by his own conduct, sub- 
mitted to such jurisdiction, i.e., has precluded himself 
from objecting thereto — 

(a) by appearing as plaintiff in the action or coimter- 
claiming; or 

(b) by voluntarily appearing as defendant in such action; 
or 

(c) by having expressly or impliedly contracted to sub- 
mit to the jurisdiction of such courts (p. 851). 

Rule 69.— In an action in personam the courts of a foreign 
country do not acquire jurisdiction either — 

^X) from the mere possession by the defendant at the commence- 
b* action of property locally situate in that 
cc^tjgr; or ’ _ , * 
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(2) from the presence of the defendant in such country at the 
time when the obligation in respect of which the action is 
brought was incurred in that country (p. 362). 


Chapter 13 

JURISDICTION IN ACTIONS IN REM 

Rule 70. — ^In an action or proceeding in rem the courts of a 
foreign country have jurisdiction to determine the title to any 
immovable or movable within such country (p. 365). 


Chapter 14 

JURISDICTION IN MATTERS OF DIVORCE AND 
NULLITY OF MARRIAGE 

1. DIVORCE 

(1) where courts have JURISDICTION 

Rule 71. — ^The courts of a foreign country have jurisdiction to 
dissolve the marriage of any parties domiciled in such foreign 
country at the commencement of the proceedings for divorce. 

This Rule applies to — 

(1) an English marriage; 

(2) a foreign marriage (p, 868). 

Sub-Rule. — Where the courts of a foreign coimtry have juris- 
diction to dissolve a marriage, such cowrts also have jurisdiction to 
entertain an action against a co-respondent in a divorce suit for 
damages due from such co-respondent to the husband in favour of 
whom such divorce is granted, and this without reference to the 
residence or the domicile of such co-respondent at the commence- 
ment of the suit (p. 873). 

(2) WHERE COURTS HAVE NO JURISDICTION 

Rule 72. — Subject to the Exceptions hereinafter mentioned, the 
courts of a foreign country have no jurisdiction to dissolve the 
marriage of parties not domiciled in such foreign country at the 
commencement of the proceedings for divorce (p. 874). 

Exception 1. — ^If the courts of a foreign country, where the parties 
are not domiciled, dissolve their marriage, and if the divorce 
would be recognised by the courts of the country where, at the 
date of the decree^ the parties are domiciled, it wiM he recognised 
in England (p. 376). 
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Exception 2.— The court of any British possession to which the 
Indian and Colonial Divorce Jurisdiction Acts, 1926-^0, apply 
may, subject to the provisions of these Acts, dissolve the 
marriages of British subjects domiciled in England or in 
Scotland, and such divorces shall, when registered in England 
or Scotland, have e^ect as if they had been duly pronounced by 
the English or Scottish courts (p. 379). 

Exception 3 . — Any divorce granted under the provisions of the 
Matrimonial Causes (War Marriages) Act, 19U., or under 
legislation of any part of British territory outside the United 
Kingdom or of any protected State, which is declared by Order 
in Council to correspond substantially with the provisions of the 
above Act, will be recognised as valid in England (p. 380). 

2. DECLARATION OF NULLITY OF MARRIAGE 

Rule 73. — The courts of a foreign country have jurisdiction to 
pronounce a decree of nullity of marriage if 

(1) the parties were domiciled in such foreign country at the 
commencement of the proceedings for nullity; or 

(2) semble, if the marriage was celebrated in such foreign 
country; or 

(8) semble, if the decree would be recognised as annulling the 
marriage in the country where the parties were domiciled at 
the date of the decree; or 

{4) if the decree was pronounced under legislation to which 
recognition im England is accorded by Order in Council made 
under section If. of the Matrimonial Causes (War Marriages) 
Act, 19U (p. 381). 


Chapter. 15 

JURISDICTION IN MATTERS OF ADMINISTRATION 
AND SUCCESSION 

Rule 74. — ^The courts of a foreign country have jurisdiction to 
administer, and to determine the succession to, all immovables ftnil 
movables of a deceased person locally situate in such country. 

This jurisdiction is unaffected by the domicile of the deceased 

(p. 886). 

Rule 75, — The courts of a foreign country have jurisdiction to 
determine the succession to all movables wherever locally situate trf 
a‘ t^tator. or intestate dying domiciled in such country (p, 886). 
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Chapter 16 

EFFECT OF FOREIGN JUDGMENTS IN ENGLAND 

1. GENERAL 

(1) No Direct Operation. 

Rule 76. — A foreign judgment has no direct operation in 
England. 

This Rule must be read subject to the effect of Rules 88 to 90 
(p, 388). 

(2) Invalid Foreign Judgments. 

Rule 77. — Any foreign judgment which is not pronounced by a 
court of competent jurisdiction is invalid in England. 

Whether a court which has pronounced a foreign judgment is, or 
is not, a court of competent jurisdiction in respect of the matter 
adjudicated upon by the court is to be determined in accordance 
with Rules 64 to 75 (p. 388). 

Rule 78. — ^A foreign judgment which is obtained by fraud is 
invalid in England. 

Such fraud may be either 

(1) fraud on the part of the party in whose favour the 
judgment is given ; or 

(2) fraud on the part of the court pronouncing the judgment 
(p. 390). 

Rule 79. — A foreign judgment may sometimes be invalid in 
England on account of the proceedings in which the judgment was 
obtained being opposed to natural justice (e.g., owing to want of 
due notice to the party affected thereby or the denial of the 
opportunity of presenting his case to the court). But in such a case 
the court is generally not a court of competent jurisdiction (p. 396). 

Rule 80. — A foreign judgment shown to be invalid in England 
imder any of the foregoing Rules 77 to 79, is hereinafter termed an 
invalid foreign judgment (p. 398). 

Rule 81. — An invalid foreign judgment has (subject to the 
Exception hereinafter mentioned) no effect in England (p. 398). 
E{)[}ception. — ^An invalid foreign judgment in rem may have an effect 
in England as an assignment, though not as a judgment 
(p. 399). 

(3) Valid Foreign Judgments. 

Rule 82. — ^A foreign judgment, which is not an invalid foreign 
judgment under Rules 77 to 79, is valid m England^ and is herein- 
after termed a valid foreign judgment (p. 400). 

' Rule 83. — ^Any foreign judgment is presumed to be a valid 
foreign judgment unless and until it is shown to be invalid (p. 400). 
Rule 84.^ — ^A valid foreign judgment is conclusive as to any 
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matter thereby adjudicated upon, and cannot be impeached for any 
error either 

(1) of fact; or 

(2) of law (p. 401). 

Rule 85. — A valid foreign judgment has in England the effects 
stated in Rules 86 to 94 ; and these effects depend upon the nature 
of the judgment (p. 402). 

2. PARTICULAR KINDS OF JUDGMENTS 
(1) JUDGMENT IN PERSONAM 

(a) As Cause of Action. 

Rule 86. — Subject to the Exceptions hereinafter mentioned, a 
valid foreign judgment in personam may be enforced by an action 
for the amount due under it if the judgment is 

(1) for a debt, or definite sum of money; and 

(2) final and conclusive; 
but not otherwise. 

Provided that a foreign judgment may be final and conclusive, 
though it is subject to an appeal, and though an appeal against 
it is actually pending in the foreign country where it was given 
(p. 408). 

Eccception 1. — ^An action (semble) cannot be maintained on a valid 
foreign judgment if the cause of action in respect of which the 
judgment was obtained was of such a character that it would 
not have supported an action in England (p. 408). 

Exception 2 . — No- proceedings for the recovery of a sum payable 
under a valid foreign judgment capable of registration in 
England in accordance with the provisions of Part I of the 
Foreign Judgments {Reciprocal Enforcement) Act, 1983, other 
than proceedings by way of registration may be taken in any 
court in England (p. 409). 

Sub-Rule. — valid foreign judgment does not of itself extinguish 
the original cause of action in respect of which the judgment was 
given (p. 410). 

(b) As Defence. 

Rule 87.— A valid foreign judgment in personam, if it is final 
and conclusive on the merits (but not otherwise), is a good defence 
to an action in England for the same matter when either 

(1) the judgment was in favour of the defendant; or 

(2) the judgment, being in favour of the plaintiff, has been 

satisfied (p. 4U)* 

V 

(c) Extension of Certain Judgments in Personam of Superior Courts 

in British Territory and m Certain Foreign Coumtries to Eng'- 
land. , , 

g^.^A judginent of a Superior Court in any part of 
Kingdom for any debt, damages, or costs, has, on a 
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certificate thereof being duly registered in a Superior Court of any 
other part of the United Kingdom, from the date of such registration 
the same force and effect as a judgment of the court in which the 
certificate is registered, and may be enforced by execution, or 
otherwise, in the same manner as if it had been a judgment origi- 
nally obtained at the date of such registration as aforesaid in the 
court in which the certificate is registered. 

The term ^ Superior Court ^ means in this Rule — 

(1) as applied to England, the High Court of Justice in 
England ; 

(2) as applied to Northern Ireland, the High Court of 
Justice in Northern Ireland; 

(3) as applied to ScotTand, the Court of Session in Scotland. 

This Rule does not apply to any judgment (decreet) pronoxmced 

in absence in an action proceeding on an arrestment used to found 
jurisdiction in Scotland (p. 418). 

Rule 89. — ^When Part H of the Administration of Justice Act, 
1920, is applied by Order in Council to any part of British territory 
outside the United Kingdom, a judgment creditor who has obtained 
a judgment in a Superior Court in such part of British territory , 
under which a sum of money is made payable, may apply to a 
Superior Court in the United Kingdom, at any time within twelve 
months (or such longer period as may be allowed by the court) 
after the date of the judgment, to have the judgment registered in 
the court, and, if they think it is just and convenient that the judg- 
ment should be enforced in the United Kingdom, the court may 
order the judgment to be registered accordingly, and from the date 
of registration the judgment shall be of the same force and effect, 
and proceedings may be taken upon it, as if it were a judgment of 
the court in which it is registered. 

Provided that no judgment shall be ordered to be registered if — 

(a) the original court acted without jurisdiction; or 

(b) the judgment debtor, being a person who was neither 
carrying on business nor ordinarily resident within the 
jurisdiction of the original court, did not voluntarily 
appear or otherwise submit or agree to submit to the 
jurisdiction of that court; or 

(c) the judgment debtor, being the defendant in the proceed- 
ings, was not duly served with the process of the original 
court and did not appear, notwithstanding that he was 
ordinarily resident or was carrying on business within 
the jurisdiction of that court or agreed to submit to the 
jurisdiction of that court ; or 

(d) the judgment was obtained by fraud ; or 

(e) the judgment debtor satisfies the registering court either 
that an appeal is pending, or that he is entitled and 
intends to appeal against the judgment ; or 


D. 
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(f) the judgment was in respect of a cause of action which 
for reasons of public policy or for some other similar 
reason could not have been entertained by the register- 
ing court (p. 417), 

Rule 90. — (1) When Part I of the Foreign Judgments (Recip- 
rocal ^Enforcement) Act^ 193S, is applied by Order in Council to 
any foreign country or to any part of British territory (including 
protectorates and (former) mandates) outside the United Kingdom^ 
a judgment creditor under a judgment to which Part I of the Act 
atpplies may apply to the High Court at any time within six years 
after the date of such judgment (or the date of the last judgment 
on appeal therefrom) to have the judgment registered in the High 
Court and (subject to proof of the prescribed matters and to the 
other provisions of the Act) on any such application the court shall 
order the judgment to be registered. 

Provided that no judgment shall be ordered to be registered 

if— 

(a) it has been wholly satisfied; or 

(b) it could not be enforced by execution in the country or 
territory of the original court. 

(2) Subject to the provisions of the Act mth respect to the 
setting aside of registration — 

(a) a registered judgment shallf for the purposes of execution, 
^ be of th’e same force and effect; and 

(b) proceedings may be taken on a registered judgment; and 

(c) the sum for which a judgment is registered shall carry 
interest; and 

(d) the registering court shall have the same control over the 
execution of a registered judgment, 

as if the judgment had been a judgment originally given in the 
registering court and entered on the date of registration. 

Provided that execution shall not issue on the judgment so long 
as it is competent to any party to make an application to have 
the registration set aside (or so long as any such application is not 
finally determined), 

(B) Any judgment of a Superior Court of a foreign country or 
other territory to which Part I of the Act applies given after the 
application of Part I of the Act to such country or territory is 
capable of registraiion in accordance with this Rule if — 

(a) it is final and conclusive as between the parties thereto; 
and 

(b) there is payable thereunder a sum of money (not being a 
, sum payable in respect of taxes or other charges of a like 

nature or in respect of a fine or other penalty). 

(4) 0^ the application of any party against whom it enforce-^ 
a, figment registered in accordance with this Buie — 

, r (a), shdll be set aside if — 



PART 2 — JURISDICTION OF FOREIGN COURTS 


XCIX 


(i) it shall have been registered in contravention of the 
Act; or 

(ii) it shall have been given by a cotirt without jurisdiction; 
or 

(iii) it shall have been given against a judgment debtor who^ 
being the defendant in the original proceedings^ did not 
receive notice of those proceedings in sufficient time to 
enable him to defend and did not appear; or 

(iv) it shall have been obtained by fraud; or 

(v) its enforcement would be contrary to public policy; or 

(vi) the rights under the judgment are not vest'ed in the 
person registering it; and 

(b) may be set aside if the registering court is satisfied that the 
matter in dispute in the original court had previously to the 
date of the judgment of that court been the subject of a 
final and conclusive judgment by a court having jurisdic- 
tion in the matter (p. 420). 

(2) JUDGMENT IN REM 

Rule 01. — A valid foieign judgment in rem in respect of the 
title to a movable gives a valid title to the movable in England to 
the extent to which such title is given by or under the judgment 
in the country where the judgment is pronounced (p. 428). 

Rule 92. — valid foreign judgment in rem given by a Court of 
Admiralty can be enforced in the High Court by proceedings against 
the ship or other property affected by the judgment (p. 480)* 

(3) JUDGMENT, OR SENTENCE, OF DIVORCE, OR NULLITY OF 
MARRIAGE, OR JUDICIAL SEPARATION 

Rule 93. — A valid foreign judgment, or sentence, of divorce, or 
of nullity of marriage, or of judicial separation, has in England the 
same effect as a decree of divorce, or of nullity of marriage, or of 
judicial separation, granted by the court in England, as regards 
the status of the parties to the marriage which is dissolved or 
annulled, or in respect of which a decree of judicial separation is 
pronounced (p. 480). 

(4) judgment in MATTERS OF SUCCESSION 

Rule 94. — ^A valid foreign judgment in matters of succession is 
binding upon, and is to be followed by, the court (p. 432). 

3. ARBITRATION AWARDS 

Rule 95.— A foreign arbitration mmd has no direct operation 
in England, but, if it fulfils the conditions rieqmsite for the validity 
of a foreign judgment, it may be enforced by an action at the dis- 
cretion of the court (p. 488). 
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Rule 96 . — ( 1 ) A foreign award — 

(a) in purmance of an agreement, not governed by the law of 
England, to which the Protocol on Arbitration Clauses 
of September 1923, is applicable; 

(b) between parties who are subject to the jurisdiction of 
States which are declared by Order in Council to be 
parties to the Convention on the Execution of Arbitral 
Awards of September 26, 1927 ; 

(c) in a territory to which the Convention is declared to 
apply; 

shall be enforceable by action, or under the provisions of the 
Arbitration Act, 1889, s, 12, Le*, by leave of the court, in the 
same manner as a judgment or order to the same effect, 

(2) Such an award shall he treated as binding for all purposes 
on the persons as between whom it was made, and may be relied on 
by way of defence, set-off, or otherwise in any legal proceeding, 

(8) To be enforceable am award must have — 

(a) been made in pursuance of an agreement for arbitration 
which mas valid under the law by which it was governed ; 

(b) been made by the tribunal provided for in the agreement 
or constituted in manner agreed upon by the parties; 

(c) been made in conformity xdth the law governing the 
arbitration procedure; 

(d) become final in the country in which it was made; 

(e) been in respect of a matter which may lawfully be 
referred to arbitration under the law of England ; 

and the enforcement thereof must not be contrary to the public 
policy or the law of England. 

Provided that an award shall not be deemed final if any pro- 
ceedings for the purpose of contesting the validity thereof are 
pending in the country in which it was made, 

(4) An award shall not be enforceable if the court dealing with 
the case is satisfied that — 

(a) the award has been annulled in the country in which it was 
made; or 

(b) the party against whom it is sought to enforce the award 
was not given notice of the arbitration proceedings in 
sufficient time to enable him to present his case, or was 
under some legcd incapacity, and was not properly 
represented; or 

(c) the award does not deed with all the questions referred or 
contains decisions on matters beyond the scope of the agree^ 
ment for arbitraiion : 

^\jPtmiided that, if the award does mt deed with all the questions 
\ court if it th^s fii, either postpone the enforce- 

ti>e[^pmrd or ord^ its enforcement, subject to the gwing 
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of mch security by the person seeking to enforce it as the court 
may think fit. 

(5) If a party seeking to resist the enforcement of a foreign 
award proves that there is any ground other than the non-existence 
of the conditions specified in paragraphs (a), (b) and (c) of s. S 
of this Rule^ or the existence of the conditions specified in para- 
graphs (b) and {c) of s. of this Rule entitling him to contest the 
validity of the awards the court may, if it thinks fit, either refuse 
to enforce the award or adjourn the hearing until after the expira- 
tion of sVfCh period as appears to the court to be reasonably sufficient 
to enable that party to take the necessary steps to have the award 
annulled by the competent tribunal (p. 434). 


Chapter 17 

EFFECT IN ENGLAND OF FOREIGN BANKRUPTCY; 
FOREIGN GRANT OF ADMINISTRATION 

1. FOREIGN BANKRUPTCY 

(1) AS an ASSIGNMENT 

Bankruptcy in Ireland or Scotland. 

Rule 97. — An assignment of a bankrupt’s property to the repre- 
sentative of his creditors — 

(1) under the Irish Bankrupt and Insolvent Act, 1857 (Irish 
Bankruptcy); or 

(2) under the Bankruptcy (Scotland) Act, 1913 (Scottish Bank- 
ruptcy), 

is, or operates as, an assignment to such representative of the 
bankrupt’s 

(i) immovables (land); 

(ii) movables; 
wherever situate (p. 487). 

Bankruptcy in any Foreign Country, ^except Ireland or Scotlwnd. 

Rule 98. — ^An assignment of a bankrupt’s property to the repre- 
sentative of his creditors, imder the bankruptcy law of any foreign 
country, other tham Ireland or Scotland, is not, and does not 
operate as, an assignment of any immovables of the bankrupt 
situate in England. But in a proper cas’e the English courts may 
authorise the sale of Engl^h immovables by such a representative 
(p. 438). 

Rule 99.— An assignment of a bankrupt’s property to the 
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representative of his creditors, tinder the bankruptcy law of any 
foreign country, to whose jurisdiction he is profcrly subject, 
whether the bankrupt is domiciled there or not, is or operates as an 
assignment of the movables of the bankrupt situate in England 
(p. 440). 

English and Foreign Bankruptcy. 

Rule 100. — ^Where a debtor has been made bankrupt in more 
countries than one, and, under the bankruptcy law of each of such 
countries, there has been an assignment of the bankrupt’s property, 
which might, under any of the foregoing Rules, operate as an 
assignment of his property in England, effect will be given in 
England to that assignment which is earliest in date (p. 443). 

(2) AS A DISCHAEGE 

Rule 101. — A discharge from any debt or liability under the 
bankruptcy law of a foreign country is a discharge therefrom in 
England if it is a discharge under the proper law of the contract 
(p. 444). 

Rule 102. — Subject to Rule 103, the discharge from any debt 
or liability under the bankruptcy law of a foreign country is not a 
discharge therefrom in England if it is not a discharge under the 
proper law of the contract (p. 447). 

Rule 103. — A dischsirge from any debt or liability under a Bank- 
ruptcy, Act of the Imperial Parliament, and hence under — 

(1) an English bankruptcy ; or 

(2) an Irish bankruptcy; or 

(3) a Scottish bankruptcy, 

is, in any British territory, a discharge from such debt or liability, 
wherever, or under whatever law, the same is to be paid or satisfied 
(p. 448). 


2. FOREIGN GRANT OF ADMINISTRATION 

Rule 104. — grant of administration or other authority to 
represent a deceased person under the law of a foreign country has 
no operation in England. 

This Rule must be read subject to the effect of Rules 108 to 110 
(p. 460). 

Rule 105. — ^Where a person dies domiciled in a foreign country, 
leaving movables in England, the court will in general make a 
grant to Ms personal representative umder the, law of such foreign 
edmtry (p. 451). 

Rule^ 106. — (1) A foreign personal representative has (semble) 
a good title in England to any movables of the deceased (wheSur 
I i.e., goods, Or. mtemgible, debts or other choses in 
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action) to which he has in a foreign country acquired a good title 
under the lex situs and has reduced into possession, 

(2) A foreign personal representative^ appointed by a court of 
the domicile of the deceased, or a beneficiary whose position under 
the law of the domicile of the deceased is equivalent to that of a 
personal representative, may apply to the court in England for an 
order for the transfer to him for distribution of the net balance of 
assets under the English administration of the estate of the deceased^ 
but is not entitled as of right to such an order (p. 455). 

Rule 107. — A foreign personal representative is not, as such, 
under any liability in England, and cannot, as foreign personal 
representative, be sued in England. 

Provided that 

(1) if the foreign personal representative sends or brings into 
England movables of a deceased which have not been so 
appropriated as to lose their character as part of the 
property of the deceased^ an action, to which the Eng- 
lish administrator must be a party, may be brought for 
their administration in England; 

(2) the foreign personal representative may by his dealing 
with the property of the deceased incur personal liability 
in England as a tTUStee or a debtor (p. 458). 


Extension of Northern Irish Grant and Scottish Confirmation to 
England, 

Rule 108. — A Northern Irish grant in respect of the personal 
estate of a person who died domiciled in Northern Ireland will, on 
production of the said grant to, and deposit of a copy thereof with, 
the proper ojBSoer of the High Court of Justice in England, be 
sealed with the seal of the said court, and be thereupon of the like 
force and effect, and have the same operation in England, as an 
English grant (p. 460). 

Rule 109. — ^A Scottish confirmation of the executor of a person 
duly stated to have died domiciled in Scotland, which includes 
besides the personal estate situate in Scotland also personal estate 
situate in England, will, on production of such confirmation in the 
High Court in England and deposit of a copy thereof in the prin- 
cipal probate registry, be sealed with the seal of the said court, and 
have thereupon in England the like force and effect as an English 
grant (p. 460). 


Extension of Colonial, Indian, etc* Grant to England, 

Rule 110. — ^Whenever the Colonial Probates Act, 1892, is by 
Order in Council made applicable to any British possession, Le,, to 
any part of British territory not forming part of the United 
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Kingdom, or to my protectorate, protected State, or (fonner) 
mandated territory, the grant of probate or letters of administration 
mays on 

(1) payment of the proper duty; and 

(2) produetion of the said grant to, and deposit of a copy 
thereof with, the High Court in England, 

be sealed with the seal of the said court, and shall thereupon be of 
the like force and effect, and have the same operation in England, 
as an English grant (p. 461). 
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CHOICE OF LAW 
Chapter 18 
STATUS 

RxHiE 111.— Transactions taking place in England are not affected 
by any status existing under foreign law which is penal (p. 465). 

Rule 112. — ^Any status existing under the law of a person’s 
domicile is recognised by the court as regards all transactions taking 
place wholly within the country where he is domiciled (p. 469). 

Rule 118. — ^In cases which do not fall within Rule 111, the 
existence of a status existing under the law of a person’s domicile 
is recognised by the court, but such recognition does not necessarily 
involve the giving effect to the results of such status (p. 471). 


Chapter 19 

STATUS OF CORPORATIONS 

Rule 114.— The existence or dissolution of a foreign corporation 
duly created or dissolved under the law of a foreign coimtry is 
recognised by the court (p. 476). 

RtJLE 115.— The capacity of a corporation to enter into any legal 
transaction is governed both by the constitution of the corporation 
and by the law of the country where the transaction occurs (p. 477). 


Chapter 20 

FAMILY RELATIONS 
1. HUSBAND AND WIFE 

Rule 116.— The authority of a husband as regards the person 
of his wife while in England is not affected by the nationality or the 
donucile of the parties, but is governed whoEy by the law of England 
(p. 480>. 

cv 
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2. PARENT AND CHILD 

Rule 117. — The authority of a parent as regards the person of 
his child while in England is not affected by the nationality or the 
domicile of the parties, but is governed wholly by the law of England 
(p. 480). 

Rule 118. — The rights of a parent domiciled in a foreign country 
over the movables in England belonging to an infant are governed 
by the law of England (p. 483). 

3. GUARDIAN AND WARD 

Rule 119. — guardian appointed under the law of a foreign 
country for a child domiciled in that country can exercise, subject 
to the discretion of the court, control over the person of his ward 
in England, and over movables belonging to his ward situate in 
England (p. 484). 

4. LEGITIMACY, LEGITIMATION AND ADOPTION 

(1) LEGITIMACY 

Rule 120. — (1) child born anvyHiere lu lawful Wedlock is 

le gitimate^ ' 

(2)4. child not, horn in lawful wedlock is legitima te in 

only-if. h.fi. is hy thg 

o f each of his varenf^at the.J n.tP. nf hh hirf.h. 

P rovided that a child who is lepithnate under clause o f this 
Ri ^ cannot (semble) succeed as heir to English real estate nr tn_ a 
r}T nf hnaan'iLr^ nr to cm entailed interest in 'personalty^ 
nor can anyone except Ms issue inherit such a dignity or title or 
estate from him as heir (p. 487). 

(2) LEGITIMATION , 

(a) Legitimati on, at Co mmon Law, 

Rule 121. — At^^cM 13 noi^law the law of the father^s dom icile at 
t he time_Qi the birth or conce ption of a child born out of lawful 
wedlock and the Jaw^f of the 

paiifintn, the 

cbildbecoines. or may be c ome, legitimate in cnmeg jpenrft of the 
su bsequent marriage of tne parents (legitiinatio per su SseStiens 
m striTnonium). ^ ^ 

Case 1, — ^If both the law of the father^s domicile at the time of 
the birth of the child and the law of the father’s domicile at 
the time of the subsequent marriage allow of legitimatxo 
per subsequens matrimonium, the child becomes, or may 
become, legitimate on the marriage of the parents. 

Case 2,^If the law ot the father’s domicile at the time of the 
bhth of the child does not allow of le^timatio per subsequent 
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matrimoniuin, the child does not at common law become 
legitimate on the marriage of the parents. 

Case 3. — ^If the law of the father’s domicile at the time of the 
subsequent marriage of the child’s parents does not allow of 
legitimatio per subsequens matrimonium, the child does not 
become legitimate on the marriage of the parents. 

Provided that a person born out of lawful wedlock cannot succeed 
as heir to English real estate or to a dignity or title of honour or to 
an entailed interest in personalty, nor can anyone, except his issue, 
inherit such a dignity or title or estate from him as heir (p. 496). 

(b) Legitimation under the T.p.aifA'ninny Ant^ 

RuSe 1^^.— Id W tiere thevarents of an illegitimate pers on 
marry or have married one another f .whether before or after^ 
J anuary 1, 1927, and the father miJs y 

at the time of the marriage, domiciled in a country other than 
England, by the law of which the illegitimate person became 
legitimate by virtue of such subsequent marriage, that person, if 
living, is recognised in England as having been so legitimated from 
January 1, 1927, or from the date of the marriage, whichever last 
happens, notxmthstanding that his father was not at the time of the 
birth of such person domiciled in a country in which legitimation 
by subsequent marriage mas permitted by law, 

(2) A person so recognised as having ip^ifrrQii±^A^fvr who 
would, had he survived the marriage of his parents, have been so 
recognised, and his spouse, children or more remote issue are entitled 
to take any interest — 

(a) in the estate of an intestate dying after the date of 
legitimation; 

(b) under any disposition coming into operation after the date 
of legitimation; 

(c) by descent under an entailed interest created after the date 
of legitimation; 

in like manner as if the legitimated person had been born legitimate. 
This paragraph applies only if and so far as a contrary intention is 
not expressed in the disposition, and has effect subject to the terms 
of the disposition and to the provisions therein contained, 

(8) Nothing m this Buie affects the succession to any dignity 
or title of honour, or renders any person capable of succeeding to or 
transmitting a right to succeed to any such dignity or title, or opercdes 
to sever from any such dignity any property real or personal or any 
interest therein which is limited in such a way as to devolve along 
with any such dignity or title, 

(4) Nothing in this Buie operates to legitimate a person whose 
father or mother tvas married to a third person when the illegitimate 
person was bom (p. 507). 
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(3) ADOPTION 

Rule 128. — (1) If a person adopts a stranger in bloody the law 
of the domicile of the adopter and of the person adopted at the date 
of the adoption determines (semble) whether the adopted person has 
the status of an adopted child, 

( 2 ) The question whether an adopted child can succeed as a child 
to movables or immovables under an intestacy or a will is (semble) 
determined by the law governing the succession, that is, the law of 
the domicile of the testator or intestate at the date of his death in 
the case of movables and the lex situs in the case of immovables 
(p. 511). 


5. LUNATIC AND CURATOR, OR COMMITTEE 

Rule 124. — (1) The powers and authorities conferred by the 
Lunacy Act, 1890, the Mental Deficiency Act, 1913, or the Mental 
Treatment Act, 19S0, upon the judge in lunacy in respect of the 
management and administration of the property of a lunatic or a 
defective extend to the lunatic’s or defective's property of whatever 
kind situate in any British territory, 

(2) The powers of management and administration of the estate 
of a lunatic so found by inquisition in England, vested in the judge 
in lunacy, and the committee of the lunatic’s estate, extend to the 
personal property in Northern Ireland or Eire of the lunatic provided 
it does not exceed £2,000 in value or the income thereof does not 
exceed £100 a year, and similar provisions apply to the personal 
property in England of lunatics so found on inquisition in Northern 
Ireland, or Eire, under the Lunacy Regulation (Ireland) Act, 1871, 
(8) The powers of management and administration conferred in 
England with regard to cases in which the property of a person of 
unsound mind does not exceed £2,000 in value or the income £100 
a year, and the hke powers conferred in Northern Ireland or Eire 
under s, 68 of the Lunacy Regulation (Ireland) Act, 1871, extend 
to the property in Northern Ireland, Eire, or England, as the case 
may be, of the person of imsoimd mind if the total of his property 
in both countries does not exceed £2,000 or the income does not 
exceed £100. 

(4) The committee of the estate of a person found lunatic by 
inquisition in England has the same powers with regard to the 
lunatic’s personal property in Scotland as a tutor at law after 
cognition or a curator bonis to a person of unsound mind in Scotland,^ 
and a tutor at law or curator bonis duly appointed in Scotland has 
the same powers with respect to the lunatic’s personal property in 
England as a committee of the estate of a lunatic so found by 
inquisition (p. 515)^ 

, a person appointed by a forei^ decree or com- 

ourat^ j>r c<Minittee of a lunatic resident in a foreign 
called a foreign curator) does not acquire the 
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right as such curator to control the person of the lunatic in England, 
though, in a proper case, on application to the judge in lunacy, 
arrangements may he made for the handing over of the lunatic to 
the foreign curator. 

(2) The foreign curator of a lunatic may, at the discretion of the 
court, enforce by action claims in respect of movable property of 
the lunatic in England. 

(3) The foreign curator of a limatic resident out of England may, 
at the discretion of the judge in lunacy, secure the transfer to 
himself of stock standing in the name of or vested in the limatic 
(p. 516). 


Chapter 21 

NATURE OF PROPERTY 

Rule 126. — The law of a country where a thing is situate (lex 
situs) determines whether 

(1) the thing itself is to be considered an immovable or a 
movable; or 

(2) any right, obligation, or document connected with the thing, 
is to be considered an interest in an immovable or in a movable 
(p. 521). 


Chapter 22 
IMMOVABLES 

Rule 127. — All rights over, or in relation to, an immovable 
(land) are (subject to the Exceptions hereinafter mentioned) 
governed by the law of the country where the immovable is situate 
(lex situs) (p. 529). 

Exception 1. — ^The formal and nmterial validity, interpretation^ and 
eiffect of a contract, md capacity to contract, with regard to an 
immovable are governed by the proper law of the contract. 

The proper law of such contract is, in general, but not 
necessarily, the law of the country where the immovable is 
situate (lex situs) (p. 54}1). 

Exception 2. — Where there is a marriage contract, or settlement, 
the terms of the contract or settlement govern the mutual 
rights of husband and wife in respect of all English immovables 
(land) within its terms, which are then possessed or are after- 
wards acquired. 
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The marriage contract, or settlement, will be construed with 
reference to the proper law of the contract, i.e., in the absence 
of reason to the contrary, by the law of the husband’s actual 
domicile at the time of the marriage. 

The husband’s actual domicile at the time of the marriage 
is hereinafter termed the ‘matrimonial domicile’ (p. 541). 
Exception 3. — ^Under Exceptions 1 and 2 to Rule 181 [i.e., under 
the Wills Act, 1861, ss. 1 and 2], a will made by a British 
subject may, as regards such immovables in the United King- 
dom as form part of his personal estate (chattels real), be valid 
as to form, though not made in accordance with the formalities 
required by the lex situs (p. 544). 

Exception 4. — An assignment of a bankrupt’s property to the repre- 
sentative of his creditors under the English, or the Irish, or the 
Scottish Bankruptcy Acts, is an assignment of the bankrupt’s 
immovables, wherever situate (p. 544). 

Exception 5. — The limitation to an action or other proceeding in 
England with regard to a foreign immovable is probably 
governed by the lex fori (p. 545). 

Exception 6. — A will of immovables is in general to be interpreted 
with reference to the law of the testator^s domicile at the time 
when the will zoos made, hut this presumption may he displaced 
by any facts, such as the use of technical terms, which indicate 
that the testator had in mind the law of the place where the 
immovables are situate or cmy other law (p. 547). 

Exception 7. — The question whether a will of immovables has been 
revoked by the subsequent marriage of the testator is deter-- 
mined hy the law of the testator^ s domicile at the moment of 
the marriage (p. 548). 

Exception 8. — The court has no jurisdiction to make an order under 
the Inheritance {Family Provision) Act, 1938, for the mainten- 
ance of a testator^s dependants, out of the rents and profits of 
immovables in England unless the testator was domiciled in 
England at the date of his death (p, 549). 

Exception 9. — The question whether a legatee of movables under a 
will must elect between the legacy and foreign land is deter- 
mined by the law of the testatoPs domicile. 

If a testator devises foreign immovable property (foreign land) 
under a will which on any ground is inoperative to pass the same 
to the devisee, and also either — 

(1) devises English immovable property (English land) to the 
heir of the foreign immovable property, or 

(2) being domiciled in England, bequeaths movable property 
wherever situate to the heir of the foreign immovable 
property, 

^ court will not allow such heir to t?ihe any. benefit under the will 
a? r^ards (1) the English immovable property, or (2) the movable 



PART 3 — CHOICE OF LAW 


CXI 


property, unless he fulfils the conditions of the will with respect to 
the foreign immovable property or compensates for his failure to 
do so, i.e., the heir is put to his election (p. 550). 


Chapter 23 
MOVABLES 

1. TAKamiM x Kn intangible things 

Rule 128. — T he validity and epect of a transfer or assignment 

rnovables^deyeni on ivhether Jhp^ 'pi,n7)q.l;>leR q.rp. tan.Qihlj^^nr 
mt mjiMe to. 557), 'I— 

2. TRANS FER OF TANGIBLE THINGS . 

Rule 129. — (1) A t ransfer of a tangible movable which is valid 
a nd epective bn the. pr x>par the prmsifer ar.tua) and hy 

the law of the place where Jhe mavahle is at theJiimp. of fhj>. trn/nsijpjx^. 
(lei ^ttu^ effective in England. 

(2) A transfer of a tangible man able which is invalid or ineffec- 
tive by lex situs of tKe’rnov able “lit th e 

time q l the tra'njifer h invalidm ineffecthe in England (p. 558). 

Rule 130 . — Subject to the Exception keremajter ^mentioned) 
when the proper law of the transfer {lea actus) differs from the lea 
situs of the tangible movable at the time of the transfer, the lea 
situs governs the effect of the tremsfer on the proprietary rights of 
the parties thereto and of those claiming under them in respect 
thereof (p. 560). 

Exception, — If goods are in transit and their sitm is casual or not 
known, a transfer which is valid and effective by its proper law 
{lex actus) will (semble) be valid and effective in England 
(p. 564). 

Rule 131 . — A title to goods acquired or reserved in accordance 
with Rules H9 or 130 wiU be recognised as valid in England if the 
goods are removed out of the country where they were situated at 
the time when such title was acquired, until such title is displaced 
by a new title acquired m accordance with the km of the country 
to which they are removed (p. 565), 

a ASSIGNMENT OF INTANGIBLE THINGS 
{!) Assignability. 

Rule 132 . — The question whether a debt or other intangible 
thing is capable of assignment, and if so under what conditions {so 
far as they affect the debtor) is governed by the proper law of the 
debt or the law governing the creation of the thing (p. 570), 
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(2) Intrinsic Validity of Assignment. 

Rule 133. — Subject to the Exception hereinafter mentioned ^ 
the intrinsic validity of an assignment of a debt or other intangible 
thing as between the assignor and the assignee is governed by the 
proper law (lex actus) of the assignment (p. 573). 

Exception, — An assignment which is formally valid by ths law of 
the place where %t is made (lex loci actus) though not by its 
proper law (lex actus), is formally valid in England (p. 575). 

(3) Priorities, 

Rule 134. — The priority of competing assignments of a debt 
or other intangible thing is governed by the proper law of the debt 
or the law governing the creation of the thing (p. 576). 

(4) Attachment and Garnishment, 

Rule 135. — The validity and effect of an attachment or garnish- 
ment of a debt are governed by the lex situs of the debt (p, 577). 


Chapter 24 

CONTRACTS— GENERAL RULES 
1. PRELIMINARY 

Rule 136. — ^In this Digest, the term ^ proper law of a contract ^ 
means the law, or laws, by which the parties intended, or may 
fairly be presumed to have intended, the contract to be governed ; 
or (in other words) the law, or laws, to which the parties intended, 
or may fairly be presumed to have intended, to submit themselves 
{p. 579). 

Sub-Budes for determining the Proper Law of a Contract in accord- 
once with the Intention of the Parties. 

Sub-Rule 1.— When the intention of the parties to a contract, 
as to the law governing the contract, is expressed in words, this 
expressed intention determines the proper law of the contract, and, 
in general, overrides every presumption (p. 584). 

Sub-Rule 2. — ^When the intention of the parties to a contract 
with regard to the law governing the contract is not expressed in 
words, their intention is to be inferred from the terms and nature 
of the contract, and from the general circumstances of the case, and 
such inferred intention determines the proper law of the contract 
(p. 589). 

, r Sub-Ruxjs 3*~In the absence of countervailing considerations, 
presumptions as to the proper law of a contmt have 
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3. CONTRACTS OF AFFREIGHTMENT 

Rule 146. — ^The term ^ law of the flag ’ means the law of the 
country whereof the ship wears the flag 

When the flag worn by a ship is that of a State including more 
than one country, the law of the flag means (semble) the law of the 
country where the ship is registered (p. 664). 

Rule 147. — The validity ^ interpretation and effect of a contract 
of affreightment are governed by the proper law of the contract. 

If, from the terms or objects of the contract, or from the circum- 
stances under which it was made, no inference can be drawn as to 
the law which the parties intended to apply, the low of the flag is 
the proper law of the contract (p. 665). 

Sub-Rule 1. — The mode of performing particular acts under a 
contract of affreightment (e.g., the loading or unloading or delivery 
of goods) may be governed by the law of the country where such 
acts take place (p. 667). 

Sub-Rule 2. — ^The authority of the master of a ship to deal 
with the cargo during the voyage, and the manner in which he 
should execute it, are governed by the law of the flag (p. 668). 

4. CONTRACTS FOR THROUGH CARRIAGE OF PERSONS 
OR GOODS 

Rule 148. — contract for the carriage of persons or goods from 
a place in one country to a place in another is presumably governed 
by the law of the place where it is made ; but this does not apply 
to contracts of affreightment. 

Provided that a contract for the international carriage by air of 
persons, luggage or goods is governed by the provisions of the 
Carriage of Goods by Air Act, 1982, and that the parties to such a 
contract cannot select as the proper law of the contract any system 
of law other than that of the Warsaw Convention (p. 669). 

5. CONTRACTS OF MARINE INSURANCE 

Rule 149. — A marine insurance policy issued by an underwriter 
Carrying on business in England is governed by English law, except 
in so far as the policy stipulates that it shall be construed or applied 
in whole or in part according to the law of a foreign country 
(p. 674). 

6. AVERAGE ADJUSTMENT 

Rule 150 .— As amongst the several owners of property saved 
by a sacrifice or benefited by an expenditure, the liability to general 
average contribution is governed by the law of the place (called 
hereinafter the place of adjustment) at which the common voyage 
terminates (that is to say), — ^ 

(1) when the voyage is completed in due course, by the law of 
the port of ultimate destination ; or. 
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(2) when the voyage is not so completed, by the law of the 
place where the voyage is rightly broken up and the ship and 
cargo part company (p. 675). 

Rule 151. — The parties to a contract of marine insurance are 
bound by an average adjustment duly taken according to the law 
of the place of adjustment, in the absence of special agreement to 
the contrary (p. 677). 

r. BILLS OF EXCHANGE AND PROMISSORY NOTES 

Rule 152. — Any conflict of laws with regard to hUls of exchange 
or promissory notes must be determined in accordance with the 
provisions of the Bills of Exchange Act, 1882 ^ in so far as that 
statute applies (p. 678). 

Rule 153. — ^Where a bill drawn in one country is negotiated, 
accepted, or payable in another, the rights, duties, and liabilities 
of the parties thereto are determined as follows : — 

(1) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue, and the validity, as 
regards requisites in form, of the supervening contracts, 
such as acceptance, or indorsement, or acceptance supra 
protest, is determined by the law of the place where such 
contract was made. 

Provided that — 

(a) Where a bill is issued out of the United Kingdom, it is 
not invalid by reason only that it is not stamped in 
accordance with the law of the place of issue ; 

(b) Where a bill, issued out of the United Kingdom, con- 
forms, as regards requisites in form, to the law of the 
United Kingdom, it may, for the purpose of enforcing 
payment thereof, be treated as valid as between all 
persons who negotiate, hold, or become parties to it in 
the United Kingdom (p* 684). 

(2) Subject to the provisions of this Act, the interpretation of 
the drawing, indorsement, acceptance, or acceptance supra 
protest of a bill is determined by the law of the place where 
such contract is made. 

Provided that where an inland bill is indorsed in a foreign 
country, the indorsement shall, as regards the payer, be 
interpreted according to the law of the United Kingdom 

{$) The duties of the holder with respect to preseUt^^t for 
; ^ acceptance or payment, and the necessity for or mifieiency 
^ ^ protest or notice of dishonour, or otherwise, are deter- 
^ ' mWd' by the law of the place where the act is ^ne or the 
, / IS .dishonoured (p* 697)^ 

jwt ol, bBfc. payable tJaited 
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currency of the United Kingdom, the amount shall, in the 
absence of some express stipulation, be calculated according 
to the rate of exchange for sight drafts at the place of 
payment on the day the bill is payable (p. 699). 

(5) Where a bill is drawn in one country and is payable in 
another, the due date thereof is determined according to 
the law of the place where it is payable (p. 700). 

Rule 154. — Where a bill is dishonoured, the measure of 
damages, which shall be deemed to be liquidated damages, shall be 
as follows : — 

(1) The holder may recover from any party liable on the bill, 
and the drawer who has been compelled to pay the bill may 
recover from the acceptor, and an indorser who has been 
compelled to pay the bill may recover from the acceptor, 
or from the drawer, or from a prior indorser, — 

(a) the amount of the bill : 

(b) interest thereon from the time of presentment for 
payment if the bill is payable on demand, and from 
the maturity of the bill in any other case : 

(c) the expenses of noting, or, when protest is neces- 
sary, and the protest has been extended, the 
expenses of protest. 

(2) In the case of a bill which has been dishonoured abroad, in 
lieu of the above damages, the holder may recover from the 
drawer or an indorser, and the drawer or an indorser who 
has been compelled to pay the bill may recover from any 
party liable to him, the amount of the re-exchange, with 
interest thereon until the time of payment, 

(3) Where by this Act interest may be recovered as damages, 
such interest may, if justice require it, be withheld wholly 
or in part ; and where a bill is expressed to be payable with 
interest at a given rate, interest as damages may or may 
not be given at the same rate as interest proper (p. 701). 

8. NEGOTIABLE INSTRUMENTS GENERALLY 

Rule 155. — Any instrument for securing the payment of money, 
e.g., a bill of exchange or a Government bond, whether issued in 
Englmd or elsemhere^ may m Engkind be made a negotiable instru- 
ment either — 

(1) by custom of the mercantile world in England, which custom 
may> if welt established, be of recent origin ; or 

(2) by Act of Parliament, 

A ^negofeable instrument^ means an instrument for seeuring 
the payment of money which has the following characteristics : — 

(a) The property in the instrument and all rights under it pass 
to a bona fide holder for value by mdorsewnt cmd delivery 
or by mere delivery to him. 



CXviii TABLE OF PRINCIPLES AND RULES 

(b) In the hands of such holder the property in and the rights 
under such instrument are not affected by defects in the 
title of or defences available against the claims of any prior 
transferor or holder (p. 705). 

Rule 156.— No instrument, whether ismed in England or else- 
where, is a negotiable instrument in England unless it is made so 
by English law, i.e., either by the custom of the mercantile world 
in England, or by Act of Parliament (p. 705). 

9. INTEREST 

Rule 157.— The liability to pay interest, and the rate of interest 
payable in respect of a debt, e.g., m respect of a loan, is determined 
by the proper law of the contract under which the debt is incurred, 
e.g., by the proper law of the contract under which -the loan is made 
(p. 708). 

10. CONTRACTS THROUGH AGENTS 
Contract of Agency, 

Rule 158. — ^An agent’s authority, as between himself and his 
principal, is governed by the law with reference to which the agency 
is constituted, which is in general the law of the country where the 
relation of principal and agent is created (p. 710). 


Relation of Principal and Third Party, 

Rule 159. — ^When a principal in one coxmtry contracts in 
another country through an agent, the rights and liabilities of the 
principal as regards third parties are, in general, governed by the 
law of such other country, i,e,, by the proper law of the contract 
concluded between the agent and the third party (p. 712). 

11. FOREIGN CURRENCY OBLIGATIONS 

(1) General: The Nominalistic Principle, 

Rule 160. — A debt expressed in the currency of any country 
involves an obligation to pay the nominal amount of the debt in 
whatever is legal tender at the time of payment according to the 
law of the comtry in the cmrmcy of which the debt is expressed 
'' (lex ihonetse), irrespective of any pwctuatiom of the value of that 
currency in terms of sterling or my other currency, of gold, of of 
any commodities which may heme occurred between the time when 
tWe debt was incurred md the time of payment {Principle of 

y < ' are to he assessed in terms of a given (ktrrency, any 

i in the value of that currency which may ]pave occurred 

rise. to the^cMm for damages (hrmch of 
rmm be disregarded <p. 718). 
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(2) Revalorisation of Debts, 

Rule 161. — In whatever currency a debt be expressed^ it is for 
the law governing the transaction^ from which the debt arises^ e.g., 
in the case of a contractual debt for the proper lam of the contract^ 
to determine whether and to what extent the debtor is liable, in 
the event of a depreciation of the currency, to make an additional 
payment to the creditor by way of revalorisation (p, 725). 

(8) Gold and other Protective Clauses, 

Rule 162. — The validity, the meaning and the effect of a gold 
clause in a contract are determined by the proper law of the 
contract. 

The same applies to any other contractual clauses by which the 
parties seek to negative the effect of the nominalistic principle, i,e,, 
to safeguard the creditor against the risk of a depreciation of the 
currency in which the debt is expressed, or to safeguard the debtor 
against the risk of an appreciation of that currency. 

Where English law is the proper law of a contract, any reference 
therein to gold is presumed to be a gold value clause, i,e,, a 
definition of the means by which the amount of the indebtedness is 
to be measured and ascertained, not a definition of the means by 
which the debt is to be discharged, and to give rise to an obligation 
to pay in legal tender of the stipulated currency an anu>imt which,, 
on the day of payment, will be sufficient to buy gold coins corres-^ 
ponding to the nominal amount of the debt. It is not an obligation 
to pay gold coins (p. 727). 

(4) Determination of the Money of Account {Money of Contract), 
Rule 163. — Where there is doubt as to the currency in which a 
debt is expressed {money of account, money of contract), and 
especially where the expression used for the denomination thereof 
connotes the currencies of two or more States (for example, United 
States and Camadian dollars, United Kingdom and Australian 
pounds, French and Swiss francs), the money of account must be 
ascertaintd by construing the contract m accordance with its proper 
law. 

Where English law i^ the proper law of a contract, the parties 
are presumed to have intended to measure the obligation in the 
currency of the country in which the debt is payable, 

{Semble) The currency in which damages for breach of contract 
are to be assessed, must be ascertained in accordance with the 
proper ihw of the contract, 

{Semble) Where English law is the proper law of a contfact, 
damages for {ts breach must be assessed in the currency m which 
the loss was incfurred, unless a tontrary intention emerges from the 
contract itself (p. 734)# 
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(5) Discharge of Foreign Currency Obligations, 

Rule 164 . — Irrespective of the currency in which a debt is 
expressed or damages are calculated (money of account), the 
currencyi in which the debt or liability can and must be discharged 
(money of payment) is determined by the law of the country in 
which such debt or liability is payable, but (semble) the rate of 
exchange at which the money of account must be converted into the 
money of payment is determined by the proper law of the contract 
or other law governing the liability. 

If a sum of money expressed in a foreign currency is payable in 
England, it may be paid either in units of the money of account or 
in sterling at the rate of exchange at which waits of the foreign legal 
tender can, on the day when the money is payable, be bought in 
London in a recognised and accessible market, irrespective of any 
official rate of exchange between that currency and sterling. Qusere, 
whether this rate of exchange also applies if English law is not the 
proper law of the contract (p. 740). 

(6) Proceedings in an English Court. 

Rule 165. — (1) An English court cannot give judgment for the 
payment of an amount in foreign currency. A debt which is 
expressed and damages which are calculated in a foreign currency 
must therefore be converted into sterling for the purposes of litigation 
in England, irrespective of the place at which they are payable and 
irrespective of the law governing the substance of the obligation. 

(2) For the purpose of litigation in England damages for breach 
of contract mmt be converted into sterling with reference to the 
'rate of exchange prevailing on the day when the contract was broken 
and damages for tort with reference to the rate of exchange 
prevailing on the day when the loss was incurred for xohick 
compensation is claimed. 

(8) Whether a debt expressed in a foreign currency must, for the 
purpose of litigation in England, he converted into sterling with 
reference to the rate of exchange prevailing oua the day when the 
debt was payable or with reference to the day of the judgment is an 
open question (p. 744). 

(7) Exchange Control Legislation. 

Rule 166 , — A contractual obligation may be invalidated or die-* 
charged’ by exchange control legislation if — 

(1) smh legislation is part of the proper law of the contract} or 
h) it is part of the law of the place of performcmce; or 
^ part of English Im md the rehvmt statuil OT%tatutoTy 
J . imtmmefnt is intended to apply to the tramaoiiofi in ques*- 
Of 

its enforcement by Br^h mterests of 
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virtue or in fulfilment of an obligation imposed by a Treaty 
to which the United Kingdom is a party. 

(Semble) Foreign currency restrictions will not he enforced in 
England if their enforcement would be equivalent to a confiscation 
of property situated outside the territory in which the restrictions 
are enforced. 

The mere fact that such currency restrictions form part of the 
law of the country in which the debtor resides or carries on business 
or of which he is a national does not invalidate or discharge his 
obligation {p. 750). 


Chapter 26 

QUASI-CONTRACT 

Rule 167. — The rights and obligations of the parties to a quasi- 
contractual relationship are determined in accordance with the 
proper law of the quasi-contractual relationship. Semble, the 
proper law of the quasi-contractual relationship is determined as 
follows : — 

(1) if the claim arises out of a contract, the proper law is the 
proper law of the contract; 

(2) if the claim arises in relation to an immovable (land), the 
proper law is the law of the country where the immovable 
is situate (lex situs); 

(8) if the claim arises in any other circumstances, the proper 
low is the law of the country where the enrichment giving 
rise to such a claim occurs (p. 754). 


Chapter 27 
MARRIAGE 

L VALIDITY OF MARRIAGE 

Rule 168. — Subject to the Exceptions hereinafter mentioned, a 
marriage is valid when 

(1) each of the parties has, according to the law of his or her 
respective domicile, the capacity to marry the other; and 

(2) any one of the following conditions as to the form of cele- 
bration is complied with (that is to say) : f ^ ' 

(i) if the marriage is celebrated in accordance with the 
local form ; or 

(ii) if the parties enj^ the privilege of exterritoric^ty; 
and the marriage is celebrated in accordance with^p^y 
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form recognised as valid by the law of the State to 
which they belong; or 

(iii) if the marriage [being between British subjects?] 
is celebrated as nearly as possible in accordance with 
the requirements of the English common law in a 
country where the use of the local form is impossible ; 
or 

(iv) if the marriage is celebrated in accordance with the 
provisions of the Foreign Marriage Act, 1892, s. 22, 
between parties of whom at least one is a member 
of His Majesty^s Forces serving in any foreign terri- 
tory or employed in mch territory in such other 
capacity as may he prescribed by Order in Council; 
or 

(v) if the marriage, being between parties, one of whom 
at least is a British subject, is celebrated outside the 
United Kingdom in accordance with the provisions 
of, and the form required by, the Foreign Marriage 
Acts, 1892-1947 (p. 758). 

Exception 1, — A marriage is not valid if either of the parties, being 
a descendant of George II, marries in contravention of the 
Royal Marriage Act, 1772 (p. 777). 

Exception 2. — A marriage is, probably, not valid if either of the 
parties is, according to the law of the country where the mar- 
riage is celebrated, under an incapacity to marry the other 
(p. 778). 

Rote 169. — Subject to the Exceptions hereinafter mentioned, no 
marriage is valid which does not comply, as to both (1) the 
capacity of the parties, and (2) the form of the marriage, with 
Rule 168 (p. 779). 

Exception 1. — ^The validity of a marriage celebrated in England 
between persons of whom the one has an English, and the other 
a foreign, domicile is not affected by any incapacity which, 
though existing under the law of such foreign domicile, does 
not exist under the law of England (p. 784). 

Exception 2. — marriage celebrated in England is not invalid on 
account of any incapacity which, though imposed by the law 
of the doEoicile of both or of either of the parties, is penal 
(p. 786). 

Efficeptiow 8. — Any marriage is valid which is made valid by Act 
M Parliament (p. 786). 


8. ASSIGNMENT OF MOVABLES IN C30NSBQUBNCE 
OF MARRIAGE 

17^.— Where there is a*marriage <»Btract or settlement, 
p^fems of the oontcacst or settlemmit govern the rights cff husban^ 
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and wife in respect of all movables within its terms which are then 
possessed or are afterwards acquired (p. 787), 

Sub-Rule 1, — The marriage contract or settlement will be con- 
strued with reference to the proper law of the contract, in the 
absence of reason to the contrary, with reference to the law of the 
matrimonial domicile (p. 789). 

Sub-Rule 2, — The parties may either explicitly or implicitly 
make it part of the contract or settlement that their rights shall be 
subject to some other law than the law of the matrimonial domicile, 
in which case their rights will be determined with reference to such 
other law (p, 798). 

Sub-Rule 3. — The jpwj >er law of the contract will, in gener al, 
de cide whether any particular movable fe.g.. any future acouis i- 
tion) is included within the term s nf th^ Trtflrriflg e contract o r 
settl ement (p. 794)^ 

Sub-Rule 4. — ^The interpretation or effect of the marriage con- 
tract or settlement is not varied by a subsequent change of domicile 
(p. 794), 

Rule 171, — ^Where there is no marriage contract or settlement, 
and where no subsequent change of domicile on the part of the 
parties to the marriage has taken place, the rights of husband and 
wife to each other’s movables, whether possessed at the time of the 
marriage or acquired afterwards, are governed by the law of the 
matrimonial domicile, without reference to the law of the country 
where the marriage is celebrated, or where the wife is domiciled 
before marriage (p, 795). 

Rule 172. — ^Where there is no marriage contract or settlement, 
and where there is a subsequent change of domicile, the rights of 
husband and wife to each other’s movables, both inter vivos and in 
respect of succession, are governed by the law of the new domicile, 
exc'ept in so far as vested rights have been acquired under the lawo 
of the former domicile (p. 796). 


Chapter 28 
TORTS 

Rule 178. — Wh ether an act^nne, country aj is 

nnt q. tnrt. -(t.e., a wrong for which an action can be broug ht in 
E nglandVdenends up on the comhin.ftd tbfi 

co untry where the act is done Hev loci delicti eo mmissi) n-f 
law of England (lex fori) (p, 799). 

Rule 174. — An act done ip a. foreign io a 

act ionable as such m I k fdand . onfa - iilt — 

hi actionable as a nnmrding. to. law^ nr^ in other 
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words, _is an act which^ if done in Englandj auld-be-a-totr: 
and'" 

(2) nnt instifiable. according to .t MJaH:_of theJorgign-COUBtry 
where it was done (p. 800). 

Sub-Rule.— A n a ct done m a foreign country which, i hough 
n ot mtifiablp. under the lawjof Jbat-c oi m trv -^Ujhe- m^ wh en it 
was done, has since that time been the subject of an act of indem- 
nity, passed by the legislature of such country or oj the United 
Kingdom, is not a tort (p. 807). 


Chafteb 29 

ADMINISTRATION IN BANKRUPTCY 

Rule 175. — ^The administration in bankruptcy of the property of 
a bankrupt which has passed to the trustee is governed by the law 
of the country where the bankruptcy proceedings take place (lex 
fori) (p. 808). 


Chapter 80 

ADMINISTRATION AND DISTRIBUTION OF 
DECEASED’S MOVABLES 

1. ADMINISTRATION 

Rule 176. — ^The administration of a deceased person’s movables 
is governed wholly by the law of the country from •which the 
administrator derives his authority, to collect them, i,e,, in effect, 
normcdly by the law of the country where the administration takes 
place (lex fori). 

Such administration is not affected by the domicile of the 
deceased. 

In this Rule, the term ‘ administration ’ does not include distri- 
bution (p. 811). 

2. DISTRIBUTION 

Ru&e 177. — The distribution of the distrihutahle residue of the 
Hp^bfes of the deceased is (in general) governed by the law of the 
domicile (les domicilii) at the time of his death (p. 814). 
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Chapter 81 

SUCCESSION TO MOVABLES 
1. INTESTATE SUCCESSION 

Rule 178. — The succession to the movables of an intestate is 
governed by the law of his domicile at the time of his death, with- 
out any reference to the law of the country where 

(1) he was bom; or 

(2) he died; or 

(3) he had his domicile of origin ; or 

(4) the movables are, in fact, situate at the time of his death 
(p. 817). 


2. TESTAMENTARY SUCCESSION 

(1) Capacity, 

Rule 179. — The law of the testator^s domicile at the time of 
making his wiU determines whether or not he has personal testa- 
mentary capacity (p. 818), 

Sub-Rule. — A legatee has capacity to receive a legacy of 
movables if he has capacity either by the law of his domicile or by 
the law of the testator^s domicile (p. 820). 

. (2) Formal Validity. 

Rule 180. — ^Any will of movables which is formally valid 
according to the law of the testator’s domicile at the time of his 
death is valid (p. 821). 

Rule 181. — Any will of movables which is formally invalid 
according to the law of the testator’s domicile at the time of his 
death is (subject to the Exceptions hereinafter mentioned, and to 
the effect of Rule 186) invalid (p. 822). 

Eoeception 1. — ^Every will and other testamentary instrument made 
out of the United Kingdom by a British subject (whatever may 
be the domicile of such person at the time of making the same 
or at the time of his or her death) shall, as regards personal 
estate, be held to be well executed for the purpose of being 
admitted in England and Ireland to probate, and in Scotland 
to confirmation, if the same be made according to the forms 
required either 

[1] by the law of the place where the same was made; or 

[2] by the law of the place where such person was domiciled 
when the same was made; or 

[8] by the laws then in force in that part [if any] of His 
Majesty’s dominions where he had his domicile of 
origin (p. 822). 

Eosception 2. — ^Every will and other testamentary instrument mada 
within the United Kingdom by any British subject (whatever 
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may be the domicile of such person at the time of making the 
same or at the time of his or her death) shall, as regards 
personal estate, be held to be well executed, and shall be 
admitted in England and Ireland to probate, and in Scotland 
to confirmation, if the same be executed according to the forms 
required by the laws for the time being in force in that part 
of the United Kingdom where the same is made (p. 826). 

{3) Material or Essential Validity. 

Rule 182. — The materid or essential validity of a will of 
movables or of (my particvlar gift of movables contained therein 
is governed by the Icm of the testatcyr^s domicile at the time of his 
death (p. 827). 

Sub-Rule. — The law of a deceased person’s domicile at the time 
of his death, in general, determines whether, as to his movables, he 
does or does not die intestate, whether wholly or partially (p. 880). 


(4) Interpretation. 

Rule 183. — Subject to the Exception hereinafter mentioned, a 
will of movables is (in general) to be interpreted with reference to 
the law of the testator’s domicile at the time when the will is made 
(p. 831). 

Exception. — ^Where a will is expressed in the technical terms of the 
law of a country where the testator is not domiciled, the will 
should be interpreted with reference to the law of that cotmtry 

(p. 882). 

(5) Election. 

Rule 184. — The question whether a legatee of movables under 
a will is put to his election between bmefits under and outside the - 
will is governed by the law of the testator^s domicile at the date of 
his death (p. 888). 

(6) Revocation. 

Rule 185, — Subject to the Exceptions heremafter mentioned 
cmd to the effect of Rule J86, the (question whether a will of 
movables has been revoked depends on the law of the iestator^s 
domicile at the date of the alleged act of revocation (p. 835). 
Ewcepticm 1 , — If the alleged act of revocation is the execMtmn of a 
later will or oodicU, the question whether the lat^ imtrument 
, revokes the first depends entirely on whether the second instrvr 
ment is valid in accoricmce with the foregoing Rules (p, 886). 
Mmeption 2 . — The question whether a will is revoked by the mb* 

. of the teeiador depends on the to of the 

dornrn^ at the momeni of the rrumiage (p. 887)% 



INTRODUCTION 


The purpose of this Introduction, which forms an integral part 
of this work, is to deal with three topics : first, the nature of the 
subject treated of in this Digest, and generally included under 
the title of the conflict of laws or of private international law; 
secondly, the proper method for the treatment of this subject; 
and thirdly, the general principles underlying the rules or maxims 
which collectively make up this branch of law.^ 


1. NATURE OF THE SUBJECT 

Most of the cases which occupy an English court are in every 
respect o f a purely English character: the p arties are Englishmen 
do miciled in England, and the cause of action arises wholly 4^ 
E n^nd. as whe re A, a Lon don trad esma n, sues X, a citizen of 
L ondonT tor tile price of goods solci and delivered in London. 
W ESq this is^ so. every act donS^ or alleged to be done, by eit her 
o f the parties clearly depends tor its ie g^i chara cter on tb ^ 
ru le^of English kw. - 

Cas es, however, frequently com ^ cou ^tg 

co ntain^^some foreign element; the parties., one or both of them , 
may be of foreign nationality o r domicile, as where an Italian sues 
a il ^enchman lor rt^ ptice^ goods sold and dehy p*^^ at 
th jT^cause of action, frround of defei^, ^ mnv depend 
tr ansactions taking jla^j jbollv or in nart inlaJoreigT} 
as where A s ues X for an assault at Pans, or on a contract made 
in Jb^rmce and broJren m Jiingland^ X pIpfl/^R ^pfp-nnp 


1 Cheshire, Pmate International Law (3rd ed. 1947) pp 1-19; Westlake, 
Private International Law (7th ed 1926} pp. 1-7 ; Wolff, Private International 
Law (1945) pp. 1-18; Harrison, Jurisprudence and the Conflict of Laws (ed. 
Lefroy 1919) pp. 98-148; Beale, Conflict of Laws, I (1936) pp, 1-^6; W. W. 
Cook, The Logical and Legal Bases of the Conflict of Laws (1942) pp. 3-47, 
48-70; (1943) 21 Can.Bar Rev. 249; Lorenzen, Chap. 1; Falconbridge, Chaps. 1 
and 2; Yntema, (1927) 37 Yale L.J. 468; Heilman, (1934) 43 Yale L.J 1082; 
De Sloovke, (1928) 41 Haiv.L.B, 421; Willis, (1936) 14 Can.Bar Rev. 1-21; 
Neuner, (1942) 20 Can Bar Rev. 479; Cheatham, (1945) 68 Harv.L.R. 361; 
Rabel, Conflict of Laws, 1 (1946) pp. 3-41; Nussbaum, Principles of Private 
International Law (1943) pp. 3^6; Beckett, British Year Book of Inter" 
national Law, 7 (1926) pp, 73-96; Llewellyn Davies, Recueil de VAcadimie 
Internationale de la Haye 62 (1937, IV) 427-546; Foster, ihid. 65 (1938, 
III) 399-569; Maury, ibid-, 57 (1936, HI) pp. 329-457; Ago, ibid., 68 (1936 
rV) pp. 247-311; Arminjon, tbid., 21 (1928, I) pp. 431-509; Niboyet, TraiU 
de droit International Privi Prancais, I (1938) pp* 6-83, ss. 1-^6; Vol. 3 (1944) 
pp. 1-34, ss. 840-867; Bartm, Prtneipes de Droit International Privi, I 
(1930) pp. 1-117; Baape, Deutsches Internationales Privatrecht, I (1988) 
pp. 1-106; Raape, in Staudinger, Kommmtar zum Burgerhchen GeseUhuch 
(9tb ed. 1981) vi, Part 2, pp. 1-62; Schnitzer, Handbuch des Internationdlen 
Privatrechts , I (1944) pp. 1-80. 
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2 S«e Chaps, 8 to S, ^ast. 

5 British South Africa Co. v Companhia de Mocamhaue [18981 A.C. 602, most. 
Rule 20, p. 141. ^ t j t 1 

* See Chaps. 18 to 32, post, 

« It is possible that the judge may be called upon to answer a third question, 
if one of the parties bases his claim, or defence, upon the decision of n 
foreign court. The question which then arises and forms the third possible 
preliminary inquiry may be thus stated: Is the case oue with which, accord- 
-xm to the principles upheld by En#sh courts, the foreign court Miv&Ang 
we judgment had a right to deal? This, again, is a question of jurisdiction. 
Seei Chaps, 11 to 17, post. For the sake of simplicity it will be well for |he 
'jnomeht to leave this third and ^occasional inquiry as^miich as possible out of 
Sight. 
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^ Thus the words. * an intestate ’ in s. 46 of the Act do not mean any intestate 
but must be understood to signify any intestate whose property falls to be 
distributed under English law. Similarly, in s 176 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, the words * a husband ’ and ‘ a wife ’ 
must not be taken literally, but as denoting only such persona as are held 
subject by reason of domicile or otherwise to the divorce jurisdiction of 
the EngHsli court, Eor choice of law clauses in English statutes v 
see below, p. 10, and sCe Morris (1946) 62 34.Q.B, 170, ‘ 
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a^ar t 

olTlays^Q^ in England, and the working ou t of the doctrines now 
prevalent is essentially nineteenth and twentieth 



Dalrym'ple v, Dalrymple (1811) 2 Hagg.Cons. 64, 68, 59, per Lord Stowell, 
then Sir Wiiham Scott. And see Holman v. Johnson (1776) 1 Cowp 841, 
348, per Lord Mansfield; Collier v. Eioa^i (1841) 2 Curt. 855, 858, judgment 
of Sir H. Tenner. 

« See post, p. 47. 

« For the history of the conflict of laws, see Story, pp. 2-20, Westlahe, 
pp 7-22, Cheshire, pp. 22-67, Wolff, pp. 19^51; Llewelyn Davies 
(1987) 18 B.T.B.I.L. pp. 49-78; Recueil de VAcaddmie Internationale 
de Ja Haye 62 (1987, IV) pp. 442-488; Beale III, pp. 1880-1975; 
Sack in Law, A Century of Progress, III (1935) pp. 842^54; Lorenzen 
Chap. 7; Gibb, International Private Law in Scotland in the Sixteenth and 
Seventeenth Centuries, in (1927) 39 JnrBev. pp. 869-407; Meyers, Hague 
Recueil 49 (1984; JU) pp. 647-686; Gutzwiller, tbid., 29 (1929, IV) pp. 291- 

“898; Lain4, Introduction au Droit IntemaUonal PrivA, 2 Yds,, 18€fe. 1892; 
iNiboyet, fraiti de Droit IntemaUonal Privi, III (1944) pp, 40-196. 
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of the jurisdiction to be exercised by EngJigh rvT,_ fi^reigp ennrts 


2. METHOD OF TREATMENT 

The subject of the conflict of laws has been treated according to 
two diflerent methods, which may, for the sake of distinction, be 
termed respectively the ^ theoretical method ’ and the ‘ positive 
method 

The theoretical method has been adopted by a body of Con- 
tinental writers, by Beale in the United States, and by the American 
Restatement of the Conflict of Laws. It consists, broadly speak- 
ing, in an attempt to establish an ideal system either by a process 
of comparative study, or according to a territorial division of 
competences, or by reference to the nature of the rules of domestic 
law, which are supposed to contain their own limitations in space. 

Authors who pursue this method necessarily combine the inquiry 
what are, with the different inquiry what ought to be, the 
principles of private international law. 

CThe advantagies of the theoretical mode of treatment are in 
danger of being underrated by English lawyers. The two great 
merits of the method are, first, that it keeps before the minds 
of students the agreement between the different countries as to the 
principles to be adopted for the choice of law; and next, that it 
directs notice to the consideration which English lawyers are apt 
to forget; that the choice of one system of law rather than of 
another for the decision of a particular case is dictated by reasons 
of logic, of convenience, or of justice. Whether, for example, 
the legal effect of a given transaction ought to he tested by the 
Im actitSf the lex domicilii^ or the lex fori^ is a matter to be 
discussed on intelligible grounds ot principle. 3 

The defects of the theoretical method are obvious. It is not, 
indeed, open to the objection that it takes no account of laws as 
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they actually exist, for it is normally based upon careful 
investigation into the rules as to the conflict of laws which in fact 
prevail in given countries, e.g., France or the United States. But 
its results are essentially subjective, often diverge widely, and in 
no case represent faithfully the laws of any given country. No 
agreement has been achieved even as to fundamental principles, 
and efforts in Europe to adopt rules generally acceptable on special 
topics such as marriage have had little success. 

UDhe positive method is followed by a whole body of authors 
who treat the rules of the choice of law in the main as part of the 
municipal law of any given coimtry, e.g., England or France, 
where they are enforced. ^ 

This school starts from the fact that the rules for determining 
the conflict of laws are themselves ^ laws ’ in the strict sense of 
that term, and that they derive their authority from the support 
of the sovereign in whose territory they are enforced. A writer 
of this class may with perfect consistency either limit his inquiries 
to the law of one country only, as, for instance, of England, or may 
extend his investigations to the ascertainment of the laws (with 
reference, of course, to his special topic) of Italy, of France, or of 
all the countries making up the civilised world. But, whatever be 
the limits imposed on the scope of their inquiries by writers who 
follow the positive method, the object of their labours is always in 
character the same. C, Their aim is to ascertain primarily what are 
the rules contained in the law of a given country with regard to 
a special topic, namely, the application of domestic and foreign 
law to cases involving a foreign element. ^ When they have done 
this, they may proceed to formulate the fundamental principles on 
which the rules in question avowedly or tacitly rest. But their 
task ends here; they do not seek to construct a common law for 
the world; their work is that of analysis and description, not of 
synthesis and philosophical speculation. 

In this treatise, which is essentially an exposition of one section 
of English law, the positive method is necessarily adopted. The 
systematic attempt, however, to state what the law is, is in no 
way inconsistent with an exposition of the principles on which a 
rule rests. In the ascertainment of these rules, there will moreover 
be found opportunities for the comparison of other systems of law 
and for recourse to the speculations of masters of the theoretical 
method. Whenever, as often happens, neither the statute book 
nor the reports contain any authoritative direction for the decision 
of a particular class of cases, we must recur to the judgments of 

** For an objective view from the French standpoint, see E Bartin, Principes de 
droit mtermtional pmd selon la loi et la jurisprudence fran^aises ^930), 
and from the G-erman with wide use of other systems, L. Eaape, in Standinger, 
Kommentar ssum BurgeHtchen Gesetzhuch (9th ed. 1981) vi, Part 2; Lewald, 
Deutsches Internationales Frivatrecht (1930); Schmtzer, Uandbucjt des Inter- 
nationalen PnmtrechtSf 2 Vols. (2nd ed. 1944) for the Swiss practice. 
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foreign courts, and especially of Dominion and American tribunalsj, 
and to^the doctrines of authors of repute. 

The adoption of the positive method renders it desirable in 
dealing with issues of the conflict of laws to pursue, as far as 
possible, the course adopted by English judges when it is their 
duty to decide any question which may raise a so-called conflict 

of laws. ^ 

(1) <Jphey first consider whether the case falls within the terms 
of any Act of Parliament.'^ If it does, there is no further room for 
discussion. Thus, the Foreign Marriage Acts, 1892-1947, validate 
marriages between parties, one of whom is a British subject, when 
celebrated abroad before a British Consul in the manner prescribed 
by those Acts, and the Wills Act, 1861, determines the circumstances 
under which a will of personalty is valid if executed in foreign 
parts by a British subject. Cases which fall within either of these 
statutes are, therefore, decided by our courts solely and simply by 
reference to these statutes. The possibility or certainty that 
French or other* foreign tribunals might deny validity to a naarriage 
celebrated in France in accordance with the Foreign Marriage Acts, 
1892-1947, or that a French or other foreign court might treat as 
void a will which nevertheless satisfied the requirements of the Wills 
Act, 1861, is, as far as our courts are .concerned, an irrelevant 
consideration. 

(2) If a given case does not fall within the terms of an Act of 
Parliament, the next inquiry for a judge is whether it is covered 
bydfiny principle to which precedent has given the authority of 
law. > Show the existence of such a principle, and discussion is 
again closed. 

It is now, for example, settled by a series of decisions that the 
question whether an action on a contract is barred by a statute 
of limitation must, in an English court, be determined wholly by 
reference to the lex fon^ i.e., the ordinary or domestic law of 
England. When, therefore, the question is discussed whether the 
remedy on a foreign contract is barred by lapse of time, our courts 
look wholly to the provisions of English statutes of limitation. On 
the matter referred to, the authority of text-writers and jurists is 
opposed to the rule established by English decisions. But the rule 
is now firmly established. It is part of the law of England, and no 
argument from the authority of eminent jurists woifld induce an 
English judge to violate a rule which, were the matter res mtegfa^ 
our courts might hesitate to adopt. 

(a) If, lastly, it happen that a case fall neither within the terms 
of any Act of Parliament, nor nnder any principle established by 

Bm also thfe Bills of Exchange Act, 1882, s' 72 j the Carriage of Goods by Sea 
„Acti) s. 1; the Eegitimacy Act, 1920^, ss, 1, 8; the Xnhentance 

, Protirioa) Act, 1938, s. 1 (1); the -Daw Eeform <Fmsirated Ckmtmcts) 

, a, 1 Morris (1^46) 62 D-Q-R. Palconbridge. 
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authority, English judges (who, under these circumstances, in 
effect legislate) look (for guidance to foreign decisions, to the 
opinions of jurists, or to arguments drawn from general principles. 

These are the sources to which the judges refer when called 
upon to ascertain or fix the law. To follow judicial example and 
look exclusively to the sources of information recognised by the 
courts, is the method pursued throughout the present treatise. ^ 

8. GENERAL PRINCIPLES 

Jurisdiction and Choice of Law. 

General Principle No. 1. — Any right v^hich has been 
acquired under the law of any civilised country which is 
applicable according to the English rules of the conflict 
of laws is recognised and, in general, enforced by English 
courts, and no right which has not been acquired in virtue 
of an English rule of the conflict of laws is enforced or, 
in general, recognised by English courts.^ 

This proposition is the enunciation of a maxim or the statement 
of a fact — ^for it may be considered in either light — ^which lies at 
the foimdation of many rules of the conflict of laws. Their object 
and result is to render effective in one cotmtry, e.g., England, 
rights acquired in every other civilised coimtry, e.g., France or 

18 Irish decisions, in view of the common law being English, are of special value, 
as also are decisions of the Privy Council on appeal from Dominion courts, 
and of the Superior Courts m Canada, Austraha, and New Zealand,^ when 
based on English common law; strictly speaking, they are not binding on 
English courts. They are freely cited in this treatise. Scottish decisions are 
only adduced in cases where there fs identity of statutory law or the legal prin- 
ciples involved are substantially the same, and a similar practice is followed 
as regards decisions on the law of Quebec and of the Union of South Africa. 
American decisions are often of special value, owing to their elaboration of 
discussion and them exposition of the common law, to which they not rarely 
adhere with much rigidity. See e g., Lloyd v. Guibert (1865) Ii.B. 1 Q.B. 
115, 123; The Eall&y (1868) L.E. 2 P.C. 193, 204; Fhtllips v. Eyre 
(1870) D.R. 6 Q.B. 1, 26; The Gaetano and Mana (1882) 7 P.D. 1, 4; Re 
Missouri Steamship Company (1889) 42 Ch.D. 321, 324; Bank of Africa^ Ltd, 
V. Cohen [1909] 2 Ch. 129, 146; Huntington v. Attrill [1893] A.C. 150, 
157; Luther v. Sagor [1921] 3 E.B. 532, 541, 542, 648, 650 , 557; Lorentzen 
V. Lydden [1942] 2 K.B. 202, 212, 214^ 215; Erankrmn v. Anglo-Brague 
Credit Bank [1948] 1 K.B. 730. 

17 The term ‘ right ’ mcludes legal relationships, capacities, disabilities and powers 
which are granted or imposed by any system of law. 

1^ This principle must, of course, be understood as limited by the exceptions or 
limitations contained in Principle No, 2. For a criticism of the principle 
originally laid down by Dicey (5th ed.^ p. 17) that English courts enforce rights 
acquired abroad, see Arminjon, Prdds (3rd ed. 1947) i, pp, 127-139; Hague 
' Reoueil 44 (1933, IT) pp. 5-1X0; Cheshire, pp. 46-60; Wolff, pp. 2-3; Falcon- 
bridge, Chaps. 1 and 2; Cook, Oh. 1. Accordingly it has been thought desirable 
to modify this principle by adding the requirement that the right must arise 
under the law of a country whdoh is applicable according to the English rules 
of con^et of la'tsrS. 
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Italy, the law of which is applicable according to the English rules 
of the canlBict of laws. A, a Frenchman, marries a Frenchwoman 
at Paris, and has children by her. If French law applies, and he 
possesses the status and the position of a husband and a father, he 
possesses the same status in England. If again, by sale, gift, 
descent, or otherwise, he becomes in France the owner of goods 
which he then brings to England, his rights of ownership obtain 
acknowledgment here, and he can in an English court sue any 
wrongdoer who takes his property away from him. If further, A 
is assaulted by a German in Paris, and, under French law, has a 
elaim to damages for the assault, he can, if he finds the aggressor 
in England, in general bring an action for the tort in our courts 
in virtue of the English rules of the conflict of laws; and if A, 
instead of suing in England for the wrong, has obtained in a French 
court a judgment against the wrongdoer, he can, speaking 
generally, enforce his claim to be paid the money due under the 
judgment against the debtor in England. If, lastly, A and X have 
entered into a contract in France, and X breaks it, A can, if he 
finds X in England, bring an action against him for the breach 
cf contract, and for the damage resulting to A therefrom no matter 
what law governs the contract. 

(1) Bight. English judges never in strictness enforce the law 
of any country but their own, and when they are popularly said to 
enforce a foreign law,^hat they enforce is not a foreign law, but 
a right acquired under the law of a foreign country which is 
applicable according to English rules of the conflict of laws. ) 

(2) Acquired under the law of a country which is applicable 
apcording to English rules of the conflict of laws, cThe object for 
which courts exist is to give redress for the infringement of rights. 
The basis of a plaintiff’s claim is that, at the moment of his coming 
into court, he possesses some right, e.g., a right to the payment 
of £20, which has been violated; the bringing of an action implies, 
in short, the existence of a right of action. When, therefore, A 
applies to an English court to enforce a right which he alleges to 
have been acquired according to French law, he must in general 
'show that, at the moment of bringing his action, he possesses a right 
which is actually acquired under French law, and which he could 
enforce against the defendant if he sued th<!5 defendant in a French 
court, and that French law applies in virtue of English rules of the 
conflict of laws. ^A complains, for example, of the non-payment of 
a debt contracted by X in Paris, or seeks damages for an assault 
committed on him by X in Paris. To bring himself within the 
principle we are considering, he must show that his right to 
payment or to damages is actually acquired, i.e., that the debt is 
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due xmder French law, or that the assault is an offence punishable 
by French tribunals and that French law applies in virtue of 
English rules of the conflict of laws.^^ 

Whether such a right actually exists, i.e., whether A has an 
^ acquired right % is a matter of fact depending upon the law of 
France and upon the circumstances of the case. But whether the 
law under which such right exists in fact is the law applicable is 
a question not of fact but of law, and not of foreign law but of 
English law. 

For example, under Italian law which applies according to the 
English rules of the conflict of laws, A has the status and the 
position of a husband with regard to M, or has acquired the right 
to be paid £20 by X. The existence of these rights on A’s part 
in Italy is indisputable, and this for the best of all reasons, namely, 
that if A is in Italy the courts will in fact recognise and enforce 
his rights and liabilities as M’s husband, and if X also is in Italy 
and in possession of property, will enable A to obtain payment 
of the £20 due from X. But if M wishes to bring a petition for 
the restitution of conjugal rights in England, or if A wishes to sue 
X in an English court, the question whether Italian law applies 
to these claims must be determined once more by the English rules 
of the conflict of laws. What, then, are the circumstances either 
in the conduct of the Italian State, or in the conduct of A himself, 
which will lead English courts to treat the rights acquired by A 
as defective in due acquisition? 

First, as to the conduct of the Italian State.^^ 

The right conferred by the Italian State and acquired by A 
may lack acquisition according to English rules of the conflict of 
laws because the right is one which, in the opinion of the English 
courts, is governed by a system of laws other than the Italian.. 
The Italian State has in the supposed case acted, in the opinion 
of English courts, ultra vires. A State’s authority, in the eye& 
of other States and the courts that represent them^ is, speaking- 
very generally, coincident with, and limited by, its power. It is 
territorial.^^ It may legislate for, and give judgments affecting, 

21 Tliis IS quite consistent with the rule that the remedy for a right acquired under 
French law may, e.g., under a statute of hmitatiou, be lost in France and exist 
in England, or vice versa. Questions as to procedure do not really depend upon 
the rights of the parties. No person has a ’vested interest in the course of pro* 
cedure. 

22 It is assumed that the Government of the State is recognised de facta or de jure 
by the British Crown; rights restmg on the authority of a revolutionary 
authority are not regarded as acquired according to law for the reason 
that before recognition of the^ revolutionary authority the law of the legitimate 
authority is alone applicable in English courts: Luther v. Sagor <& Co. [1921] 
1 K.B. 456. On recognition its acts are validated ah tnitto: thtd. [1921] S 
K.B. (C.A.) 582, 

23 Ex p. Blain a879) 12 Ch.P. 522; Be Pearson [1892] 2 Q.B, (G.A.) 263 ^ 
Macleod v. Att.-Gen^ for New South Wales [1891] A.C. 456; B. v. Cork 
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things and persons within its territory. From the point of view of 
English courts it has no authority to le^slate for, or adjudicate 
upon, things or persons not within its territory, except in virtue of 
some English rule of the conflict of laws. 

The Italian, or any other, State may exceed its acknowledged 
legislative authority. This kind of excess is rare, but there is no 
reason to doubt that English courts would be very slow to admit 
the validity in England of foreign legislation resembling the Foreign 
Marriage Acts, 1892-1947, or of a foreign law framed on the lines of 
the Royal Marriage Act, 1772, at any rate, if the parties affected 
by it were domiciled in England. The reason is that according to 
English rules of the conflict of laws both the formalities of a 
marriage concluded in England and the capacity to marry of a 
person domiciled in England are governed by English law. 

Again legislative measures during war against private rights 
may be refused recognition in English courts.-'^ But the legislative 
confiscation m the U.S.S.R. of private property there situate and 
the dissolution of all companies incorporated there have been 
recognised in England.^^ 

The Italian State, again, or any other, may exceed its judicial 
authority as acknowledged by English rules of the conflict of laws. 
This kind of excess is common. Few things are more disputable 
than the limits within which the courts of one country have a right 
to exercise jurisdiction in the opinion of the courts of other 
countries. The plain truth is — and this holds good of England no 
less than of other States — that every country claims for its own 
courts wider jurisdiction than it willingly concedes to foreign 
tribunals.^® Hence it constantly happens that rights acquired 

Circuit Court Judge [1925] 2 Ix.B. 165 English and other courts, when con- 
sidering their 3 urisdiction m bankruptcy and in cnminal matters, have given 
forcible expression to this view. See General Principle, No. 8, p. 22. 

Wolff V. Oxholm (1817) 6 M. & S. 92; Be Francke md Basok [1918] 1 Ch. 
470, 486 

26 Luther V. Sagor & Go. [1921] 3 K.B. (C.A.) 632; but only in so far as it is 
confined lo temtcnal limits: Sedgunoh Collins Co. v, Bossia Insurance Go. 
of Petrograd [1926] 1 K.B. 1, 16; Employers' Liability Assurance Corporation 
V. Sedgwick Colhns S Co. [1927] A.C. 95 ; The Jupiter (No, 3) [1927] P. 122, 
144-145 (O.A.) 250; First Russian Insurance Co. v. London and Lancashire 
Insurance Co., Ltd. [1928] Ch. 922; Princess Paley Olga v. Weisz [1^9] 
1 K.B, 718; Kolbin d Sons v. Kmnear d Co. [1980] S.C. 724; Russian Com- 
mercial & Industrial Bank V. Comptoir d^Escompte de Mulhouse [1925] A.C. 
112; Bangue Internationale de Pdtrograd v. Qoukassow [1925] A*G. 150; 
hazard Brothers v. Midland Bank [1933] A.C, 289; Russian and Mrtglish 
Bank V, Baring Bros. [1986] A.C. 406; Be Bussian and English Bank [1982] 
1 Ch, 663; Be Bussian Bank for Foreign Trade [1983] Ch. 745; Re Russo- 
Asiaiic Bank [1934] Ch. 720. See Wortley (1938) 14 B.T.BJ.L., up. 1-17. 
BcUhsby v, Westeriholz (1870) L.E. 6 Q.B. 156, 160. This case «^rds an 
example of legislative and judicial excess of authority, The English courts 
under an Act of the English Legislature were authorised, and^ indeed, bound 
to exercise a jurisdiction which English judges did not believe that foreign 
courts would admit to be within the proper authority of the British sovereign 
power See, also PhUhps v. Batho [19183 3 K.B. 26. 

\ \ Bor m analogous exOess of’ authority by the Erench Legislature,. see Article 14 
, ^e Civil ^e, wMch ascribes jnrisdktion to the Erench courts in regard to 
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under foreign judgments are refused enforcement on the ground 
that they are not ^ duly ’ acquired. 

X, a Swiss subject, enters into an agreement with A, a Dutch 
citizen resident in Amsterdam.. X, at the time when the contract 
is made, is staying in Amsterdam for a week’s visit. He generally 
lives in England; his domicile is Swiss. A sues X before a Dutch 
court for breach of contract. X receives no notice of the action, 
and is absent during its continuance. A recovers judgment against 
X for, say, £1,000. He brings an action on the judgment in 
England; he fails in his action. The ground of the failure is, that 
the English court denies the jurisdiction of the Dutch court, or in 
effect holds that a right certainly acquired under Dutch law has 
not been acquired in virtue of English rules of the conflict of laws. 

A is a domiciled Englishman, married to M; he goes to South 
Dakota, stays there a year, obtains a divorce from M, and during 
her lifetime marries N. In South Dakota he is N’s lawful husband, 
but his right to marry her and all rights depending thereupon are 
in the view of English courts not acqmred, and therefore cannot 
be recognised or enforced in England.^^ 

Secondly, as to A’s own conduct. A has acquired a right to the 
payment of £20 to him by X under Italian law, e.g., under an 
Italian judgment. That his right exists in Italy is indisputable. 
The right, moreover, is one which the Italian State has full autho- 
rity to confer. A, however, has obtained the judgment by fraud. 
In this case his right is not acquired according to English rules of 
the conflict of laws, and, on proof of the fraud, will not be enforced 
by the English courts.-® 

(3) Civilised country. This term is of necessity a vague one; 
it may for our present purpose be treated as including any of the 
Christian States of Europe, as well as any country colonised or 
governed by such European State, and any non-Christian State, at 
least in so far as it is governed on the principles recognised by the 
Christian States of Europe. 

England, France, Mexico, the United States, Turkey, Russia,^® 

obligations entered into by foreigners witb Erench subjects out of Erance. See 
Gutteridge, Hague Recueil 44 (1933, H) pp. 115-194; 19 B.Y B.I.Ij. (1933) 
pp. 19-43 

27 See Lolley's Case (1812) 2 Cl. & F. 567 (n.); Shaw v. Gould (1868) L.B. 3 
H.L, 66; Green v. Green [1893] P 89. See further on this subject* General 
Principle, No. 3, p. 22, post, as to the test of jurisdiction. 

28 See Ahoulojf v Oppenheimer (1882) 10 Q.B.D. (C.A.) 296; Vadala v. Lawes 
(1890) 26 Q.B.D. (C.A) 310; Ellerman Lines v. Read [1928] 2 KB. 144. 
There are few (if any) cases m which A’s conduct militates against the 
acquisition of a right conferred by a State which has authority to confer it 
according to English rules of conflict of laws, except the case of a judgment 
obtained by fraud. Eor the modern doctrine of evasion of laws, see Wolf, 
pp. 140-146; Poster in Hague Recueil 65 (1938, III) 399, at pp. 612-614; 
Potinger v. Wightman (1817) 3 Her. 67; Vita Food Products Inc, v. Unu$ 
Shipping Go [1939] A.C. 277, at p 29G. 

29 This was recognised by English courts; see ante, p, 14, e.gf.. Princess Paley 
Olga V. Wetsz [1929] 1 E.B. 718. Bussian mamages have also been held 
valid. Nachimson v. Nachimson [1930] P. {C.A.) 23.7. 
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and India, are civilised countries. The proposition is simply an 
afl&rmative and limited statement; it neither affirms nor denies 
anything as to the recognition of rights acquired under the laws of 
countries which are not in this sense civilised; but it is believed 
that the question is of little practical importance today. If an 
individual rule of foreign law is repugnant to English courts, the 
courts can refuse to enforce any right acquired under this rule 
on the ground that it is against public policy, whether the rule 
forms part of the law of a civilised country or not. 

The reason why the rule as to the recognition of rights acquired 
under foreign law is limited, so as to apply to laws of civilised 
countries only, is that the willingness of one State to give effect 
to rights gained under the laws of other States depends upon the 
existence of a similarity in principle between the legal and moral 
notions prevailing among different communities. Rul^s of the 
choice of law can exist only among nations which have reached a 
similar stage of civilisation. That English courts will usually 
recognise rights acquired under the law of Italy or of France is 
certain. To what extent English courts will recognise rights 
acquired under the law of China, under the peculiar legislation 
or customs of the State of Utah,®^ or under the customary law 
of Bechuanaland is, to say the least, uncertain. The treatment 
of these rules is freed from imnecessary perplexity by excluding 
from it all reference to the question how far English courts may, 
or may not, give effect to the laws of non-civilised communities. 

(4) Recognised and enforcedJ^ The distinction between the 
recognition and the enforcement of a right deserves notice. 

A court recognises a right or status governed by foreign law 
when for any purpose the court treats it as existing according 
to foreign law in virtue of the rules of the conflict of laws of some 
legal system. Thus, if A, a Frenchman, marries M, a French- 
woman, in Paris, and they then come to England, our courts treat 
acts done by A, in regard to M, as lawful because he is her husband 
which would be imlawful if done by a man not married to M. Our 
courts therefore recognise A’s rights under French law as M^s 
husband. So, whenever an English judge considers A’s appoint- 
ment as guardian of M by an Italian court as a reason for 
appointing him M’s guardian in England, the judge recognises A’s 
rights or status as guardian under Italian law. So again, a court 
recognises A’s rights as owner of land in France when treating an 


«« Ci Ait-Oen. v. Kwoh-A-^Sing (1873) L.R. 6 P,C. 179; Dairen Kieen Kahushiki 
Kaxshft V. SUang Kee [194:1] A.C. 376; Ik footaV^ TrusU (1883) 98 Ch.D. 
582; Mong Kuen Wmg v. May Wong [1948] K.Sl.L.R. 348. 

31 Hyde V. Hyde (1866) I>.R. 1 P. & P. 130, 

32 Be Bethell (1888) 38 Ch.D. 220, with which contrast Brinkley v. AtL^Gen, 
,(1890) 15 P.D. 76 (Japanese marriage); Ahd'-uhMessih v, Farru (1888) 13 
.App.Oas. 431, 446* not followed in OasSagli y. Oasdagli [1919] A.C. 145. 

39 C3ompare* for this distinction,^ Piggott, Foreign JudgmmU (Srd ed.) Book 1, 
Chap. 2, a. 3* pp, 36^7. . ^ 
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agreement made by him in England in reference to such land as 
a good consideration for a promise made to him by X. 

A court enforces a right when giving the person who claims it 
either the means of carrying it into effect, or compensation for 
interference with it. 

It is plain that, while a court must recognise every right which 
it enforces, it need not enforce every right which it recognises. 

Now, English courts generally recognise rights acquired in a 
foreign coimtry, and often enforce them. But our courts constantly 
recognise rights, capacities, disabilities and status which they do 
not enforce. Thus they will treat A, a Frenchman, married to M 
in France, as her husband, but they will not enforce against M all 
the rights which A as her husband may possess against M under 
French law since these rights may according to the English rules 
of the conflict of laws be governed by another system of laws. So 
again, A’s ownership of land in France receives for many purposes 
legal recognition in England. But no English court will determine 
A’s title to French land, or attempt to put him into possession of 
a house in Paris, or give him damages for a trespass on his land 
at Boulogne. 

(5) English Courts. These words are inserted in the proposition 
imder consideration, though it might easily be stated in a more 
general form, for the sake of emphasising the fact that the 
principles of the choice of law are dealt with in this treatise as 
part of the law of England. 

It may be well to note that English courts expect foreign 
tribunals to recognise rights acquired under English law,®^ and 
occasionally attempt by indirect means to enforce such recognition. 

The negative side of Principle No. 1 is all but self-evident. If 
the effect of the English rules of the conflict of laws be the recog- 
nition of rights acquired according to foreign law in virtue of these 
rules of the conflict of laws, it almost necessarily follows that 
English courts will not recognise any right which they do not 
consider acquired. 

In the application further of Principle No. 1 we must bear in 
mind that, though the principle is for the sake of clearness stated 
in an absolute form, it is subject to important exceptions or 
limitations, the definition whereof is a matter of extreme nicety 
and difficulty. They are embodied in Principle No. 2. 

General Principle No. 2. — English courts will not 
enforce a right otherwise acquired under the law of a, 
foreign country which is ordinarily applicable in virtue of 
English rules of the conflict of laws : 

Employers^ Liability Sssufm.ee Corporation v, Sedgwick ^ Collins d Co, [1927] 

A,0. 95, m, 112, 116; 

D. 2 
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(A) Where the enforcement of such right involves the 
enforcement of foreign penal or confiscatory legis- 
lation or a foreign rg venue Jaw ; 

(B) Where the enforcement of such right is incon- 
sistent with the policy of English law, or with the moral 
rules upheld by English law,^^ or with the maintenance of 
English political and judicial institutions ; 

(C) Where the enforcement of such right involves 
interference with the authority of a foreign State within 
the limits of its territory/^ 

Principle No, 2 contains the exceptions to Principle No. 1 ; 
and enumerates in very general terms the rights which, though 
acquired under the law of a foreign country which is applicable 
according to the English rules of the conflict of laws, English courts 
will not enforce, or allow to operate, in England* 

(A) Foreign penal or confiscatory Legislation, If in virtue of 
English rules of the conflict of laws it is sought to enforce a right 


35 Folliott 7. Ogden (1789) 1 H.Bl. 128; (1790) 3 T,E. 726; Wolff v. Oicholm 
(1817) 6 M. & S. 92; Huntington v. Attrill [1893] A.C. 150, 15^168; Lecou- 
tairier v. Bey [1910] A.C. 262, 265; Banco de Vizcaya v. Don Alfonso de Bor- 
hon y Austria [1936] 1KB. 140; Scott v. Att-Gen (1886) 11 P.D. 128, but 
distinguiBh Warter v. Warier (1890) 15 P.D. 152. 

36 See above, note 36. A foreign requisitioning decree is not disregarded a»s being 
against public policy if it is not confiscatory : Lorentzen v, Lydden [1942] 2 
K,B. 202, Again foreign confiscatory legislation is recognised if it only affects 
property situate abroad and is not to be enforced in England. See ante, 
p. 13, note 22, p. 14, note 25. 

Holman y, Jdhnson (1776) Gowp. 341; Be Visser [1928] Ch. 877; Municipal 
Council of Sydney v. Btdl [1909] 1 K.B. 7. 

63 This head is illustrated by every case affected by the rules against trading ■withl 
the enemy or involving a contract with an enemy coricluded before the outbreawl . 
ot war and to be performed after the end of hostilities. Instances are raral 
since most contracts of this kind which came before English courts werel 
governed by Bnghsh law as their proper law. See Dynamit A.-U. V. Bia 
Tinto Co. [1918] A.C. 260, 293, 302; Naylor^ Benzon d Co, v. Erainische 
Industrie Gesellscliaft [1918] 2 K.B. 486; Friederich Erupp v, Orconera Iron 
Ore Go. (1919) 88 L J Ch. 304. 

69 Cranstewn V. Johnston (1796) 3 Yes. 170, 188; Grell v. Levy (1864) 16 

C. B. (n.s.) 73; Bousillon Y, Bomillon (1880) 14 Ch.D, 861; Kaufman v. 
Oerson [1904] 1 K.B, (C.A.) 691 ; Socidtd des Hotels Biunis v. Hawker (1918) 
29 T.E.E. 578; affirmed on different grounds (1914) SO T.L.E, (C.A.) 428. 

4^ SommersetVs Case (1772) 20 St.Tr, 1, but see Santos v. JlUdge (I860) 8 0»B. 

, (K,s.) 861, 868, 876; PUlUps v. Eyre (1870) Xj.B. 6 Q.B. 1; The Halley (1868) 

D. B. 2 P.C, 193; Hope v, Hope (1857) 8 DM, ^ G*. 731; Worms v. De 
, ValdoT (1880) 49 LJ.Oh. 261; Be Selot's Trusts [1902] 1 Ch. 48$. 

Bee Foster v. Briscdl [1929] 1 K.B, 470, and Companhia de Mo^amhigue V. 
British South Africa Go, [1892] 2 Q.B. (O.A.) 868 ; [1893] A.O. 602 ; this part 
tdre Euie is approved by Lord Kermale, P„ in fallaoh v. Tallack [li27l 
‘ ' ', 1 . 211 . - ^ 

I74r496j Wolff, pp.- 168-186; Lorens^en, Chap. 1; Huasbaum 
' 49 Tale L J. 1027, 
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under foreign law which is penal or confiscatory^^ in character, 
English courts will refuse to lend their assistance. The same 
principle applies to foreign tax and revenue legislation which 
benefits foreign States or foreign municipalities. On the other 
hand, foreign penal or confiscatory legislation which has operated 
in respect of objects situate abroad will be recognised in England if 
the objects are subsequently brought to England. In the latter case 
English courts are not called upon to enforce foreign law which is 
repugnant to English public policy, but to protect property which 
has been lawfully acquired abroad, where it could only be governed 
by foreign law. Foreign disabilities imposed for the purpose of 
punishment or of social, religious or racial discrimination are also 
unenforceable, but it is believed that the effects of such legislation 
which has operated abroad and spent itself, will be recognised by 
English courts. 

(B) Inconsistency with Policy of English Law, etc. Under this 
very general head come a variety of cases in which English courts 
refuse to enforce in England rights which conflict with the funda- 
mental ideas on which English law is grounded, or which are 
inconsistent with the maintenance of English institutions. The 
chief instances which the general and inevitably rather vague head 
is intended to include may be enumerated under five classes. It 
will be found that, in general, the right which English courts refuse 
to enforce on account of its inconsistency with the policy of English 
law, conflicts either with the interests or prerogatives of the Crown, 
with the morality supported by English courts, the status of persons 
in England, English rules of procedure, or, lastly, English law as to 
what constitutes a tort. 

(1) Political or Economic Interests. This head includes prin- 
cipally contracts governed by foreign law which infringe the rules 
against trading with the enemy. 

(2) Morality. English courts refuse to give legal effect to 
transactions, even when governed by foreign law, which our 
tribunals hold to be immoral. Thus a promise made in considera- 
tion of future illicit cohabitation, or an agreement which, though 
innocent in itself, is intend^ by the parties to promote an immoral 
purpose,^^ or a promise obtained through what our courts consider 
4uress or coercion,**® champertous contracts and contracts in 

Foreign requisitioning decrees are not confiscatory and are therefore not 
excluded in English courts on grounds of public policy if the law of the requisi- 
tioning State is applicable in virtue of English rules of the conflict of laws: 
Lorentzen v. Lyd^n [1942] 2 K.B. 202, However, the reason given in that 
case to the effect that public policy and not English rules of the conflict of 
laws required the application of the foreign decree is not entirely convincing. 
See Wolfl, pp. §87-538, and Mann (1942) 6 Modern L^to Review 262. 

See Bohinson v. Bland (1760) 2 Burr. 1077, 1084. 

Kaufman v. Gersm [1904] 1 K.B. (C.A.) 591 
Grell v. Levy (1864) 16 C.B. (n.s.) 73. 
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restraint of trade are according to English law based on an 
immoral consideration. Such a promise or agreement, therefore,, 
even were it valid under the law of the country which governs the 
contract, will not be enforced by English judges. The similarity,, 
however, between the moral principles prevailing in all civilised 
countries is now so great that the instances are of necessity rare in 
which English tribunals can be asked to treat as immoral transac- 
tions which in a foreign country give rise to legal rights. 

Note, nevertheless, that English law may forbid the carrying 
out in England of transactions which our courts do not hold to 
be immoral when taking place abroad. When, for example, the 
usury laws made the taking of interest above 5 per cent, illegal,, 
it was still possible to recover in England interest above that 
amount on loans made in India ; and during the formative period 
of the English rules of the conflict of laws a contract made in 
Brazil for the sale of slaves, and there legal, was held to give rise 
to rights enforceable by English courts.^® 

(8) Status.®^ As stated above (A) English courts do not recog- 
nise in England any penal (or privative) status, or the disabilities, 
of such a status, arising under a foreign law, as, for example, the 
status of civil death, or the civil disabilities or incapacities which 
may be imposed on priests, nxms, Jews, Protestants, slaves,, 
untouchables, or others, by the law of the country to which they 
may belong. 

Dicey’s view was that our courts do not recognise in England 
or give effect to any status unknown to English law,^s for example 
the status existing in India under caste rules mt this view is^ 
it is submitted, far too sweeping, and has been described by 
Cheshire as ^ obviously unacceptable Long before legitimation 
by subsequent marriage was recognised in English domestic law^ 
our courts recognised the status of persons legitimated by sub- 
sequent marriage under a foreign law and gave effect to that status 
in England.®^ Moreover, it is now clear that our courts do for 
many purposes recognise the status created by a polygamous- 
marriage.^^ It may be taken for granted that our courts would^ 
not recognise in England disabilities imposed by Hindu rules of 
caste; but the reason, it is submitted, is that the status is a 


Rousillon V, Roudllon (1880) 14 Ch.I). 351, It may be <|uestioned whether 
this decision did not carry the notion of public policy too far if the contract was 
gOTemed by Erench law and was to operate abroad, See Cheshire, p, andl 
note 4,, who believes that the contract was governed by English law and that 
the rules against contracts in restraint of trade applied as part of domestic law. 
Bodily V. Bellamy (1760) 2 Burr. 1094. Thus it was held that the Monef- 
lenders Act, 1900, s. 1, did not apply to an Indian loan transaction, Shtkhmd 
. d Oo. V, Lacon (1906) 22 245. 

Smke V, IlUdge (1860) 8 G.B. (sr.s.) (Ex.Ch.) 861. See also Forhee V. Oceh^ 
' me ivm) 2 B. di C 448, . 

Bee (Jiap. 18, Buie HI, post, p. 465. - 

5th ed., 28; cf. pp. 531-535. 

jPoat^ Buie p. 496^ 


Postf pp. 224-22S.. 
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penal one, not that the status is unknown to English law ; and the 
same is true of most if not all of Dieey’s other examples.®^ 

This non-recognition of a penal status must be confined to its 
effect in England. Civil death is a penal status. But if, imder the 
law of a foreign country where civil death is recognised, the 
effect of a person’s civil death were to transfer his property there 
situate to his heir, English law would, it is submitted, recognise the 
legal effect of such transfer, at any rate in the case of a person 
domiciled in the foreign country, and would in England treat the 
heir as lawful owner of the property. 

(4) Matters of Procedure.^^ The rights as respects procedure 
of the parties to a suit are utterly unaffected by any foreign law. 
If A, a Frenchman, sues X, a German, on a contract made in Italy, 
in the High Court of Justice, he stands, as regards procedure, 
exactly in the same position as that occupied by Jones, a citizen 
of London, when he sues Brown, also a Londoner, for the price of 
goods sold and delivered. To the idea of ‘ procedure ’, moreover, 
our courts give the widest extension. It includes parties, process, 
evidence, rules of limitation, remedies, damages, methods of execu- 
tion, and the like. The reason for this is that the practice of 
a court is determined by the views entertained in the country to 
which the court belongs of the right method of compelling the 
attendance of the parties, of obtaining evidence, and so forth, and 
the fact that the claim brought before the court contains a foreign 
element is no reason why the court should adopt methods of 
enforcing the plaintiff’s right differing from the methods which the 
courts, or rather the sovereign under whose authority the court 
acts, holds to be best adapted for the purposes in mind. It must, 
however, be admitted that the application of English rules of 
evidence and limitation may result in failure to give effect to rights 
which were fully acquired imder a contract governed by foreign 
law according to English rules of the conflict of laws.^^ 

(5) Torts. No act done in a foreign country, e.g., Italy, can 
be sued upon as a tort in England unless it both is a wrongful, that 
is, an unjustifiable, act under the law of Italy, and would also have 
been actionable if it had been done in England. A, for example, 
sues X in England for a libel published by X of A in Italy. He 
must, in order to maintain his action, establish that the defamatory 
statement is one which is wrongful, or more strictly unjustifiable, 
by the law of Italy,®® for it would be unreasonable to penalise an 


For further discussion, see post, pp. 467-469. 

See Chap, 32, post. 

See Lerouw v. Brown (1852) 12 O.B. 801; BriUsh Linen Co. v. Drummond 
(1830) ID B. & C, 903; Huher v. Steiner (1835) 2 Bing. N.O. 203; Don y. 
Lippmann (1837) 5 Cl. & F. 1. Compare Re Lorillard [1922] 2 Ch. (C.A.) 
63$; and see Beckett in (1934) 15 B.Y.B.LL. 46, at pp. 66-71. 

See Chap, 28, post. 

The act in Italy need not be strictly actionable ; see Machado v. Fontes [1$97] 
2 Q.B. (0,A.) 281, 



22 


INTROBUCTION 


action which in Italy is innocent ; he must also make out that the 
statement is one which, if published in England, would render X 
liable to proceedings for libel,®“ for it would be contrary to the 
moral prmciples upheld by English law to give damages for an 
action innocent under that law. Taking a very broad view, it 
may therefore be said that the English rule of conflict of laws 
relating to torts is part of English public policy.” 

(C) Interference with Authority of Foreign State. An English 
court will not give effect to rights which cannot be enforced without 
the doing of acts in another country inconsistent with the supre- 
macy of the sovereign power thereof. Thus a contract involving 
the smuggling of goods into the territory of a friendly State in 
violation of its laws will not be enforced in England.'® 

Jurisdiction 

General Principle No. 3. — The courts of any country 
are considered by English law to have jurisdiction over 
(i.e., to be able to adjudicate upon) any matter with 
regard to which they can give an effective judgment, and 
are considered by English law not to have jurisdiction over 
(i.e., not to be able to adjudicate upon) any matter with 
regard to which they cannot give an effective judgment.®* 


«• See The Halley (1868) L.E. 2 P.C. 198; Phillips v. Byre (1870) L.R. 6 
Q.B. 1. 

The view set out above is that of Dicey, but it is open to criticism. First, 
rules of pubhc pohcy are flexible. The rule set out above is not. Second, rules 
of public policy usually have a negative effect. The rule set out above has 
both a negative and a positive effect, inaemnch as compliance with it renders 
the tort actionable in England. There is some ground for holding that it is 
not a general principle but part of the individual rule of English conflict of 
laws relating, to torts. 

Of. IosUt V. Driscoll [1929] 1 K.B. 470, discussed post* p. 607. According 
to Dicey, the rule that English courts will not entertain actions which concern 
foreign land directly or indirectly is an instance of the operation of English 
rules of public policy, It is believed, however, that the principle arises out 
of the absence of effective jurisdiction See British South Africa Co, v. 
CcmpanUa de Mot^amhiquo [1893] A.O. 602, and see The Tolten [1946] P. 
135* 161; Buie 20, post, p. 141. 

See Chaps. 3~17, poet 

** Oompanhic de Mot^amhique v, British South Africa Go* [18923 2 Q.B. (C.A.) 
358, 394 (per hoxdi Esher, H.R.); [1898] A.C. 602 , 624-629 (per Xx>rd Hers- 
chell, D.O.), 634 (per Lord Halsbury). 

Compare Compantia de Mocamhigm v. British South Africa Oc* [18923 2 
Q3. (C.A*) S53» judgment of Lord ISsher, M3.* p. 405, of Fry, LJ.* 
pp. 407-^09, and Lope^, L.L, at p. 418; Cheshire, pp, 189-150, 776-791; 
Wolff, pp, 64-73, 262-263. The l^ie is approved by Lord Merrivale, F., in 
- Tallaeh v. TalUch [1927} F. 211* For a similar theory of jurisdiction, though 
^ differently expressed, see Bishop, MarnagCi Dimrce md Separation f 

14-24. But see G'Utterictee, Eague Beeueil 44 (1933; II) 113, 186, 
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Subject to the following observations, this Principle may be 
regarded as self-evident, a fact which no doubt explains why it 
has seldom been judicially asserted. 

An ‘ effective judgment ’ means a decree which the State, under 
whose authority it is delivered, has in fact the power to enforce 
against the person bound by it, and which therefore its courts can 
enforce against such person. A judgment which is not ‘ effective ’ 
or is ^ ineffective ’ means a decree which the State under whose 
authority it is delivered has not in fact the power to enforce against 
the person bound by it. Thus if an Italian court gives a judgment 
entitling A to the possession of land at Rome which is occupied 
by X, the judgment is effective, since it can clearly, by means of 
Italian officials, be enforced against X, in favour of A. If, on the 
other hand, an Italian court should give a judgment entitling A to 
the possession of land in London occupied by X, the judgment is 
clearly ineffective, for it cannot by the mere power of the State be 
enforced against X or in favour of A. 

Sub-Rule. — W hen with regard to any matter (e.g., 
divorce) the courts of no one country can give a completely 
effective judgment, but the courts of several countries 
can give a more or less effective judgment, the courts of 
that country where the most effective judgment can be 
given are considered to have a preferential jurisdiction. 

This is a corollary to Principle No. 3. It has seldom been 
distinctly formulated, but it accounts for more than one instance 
of what may seem an anomalous exercise of jurisdiction. 

To understand the bearing of this corollary, let us contrast the 
effect of a judgment given by an English court as regards the 
possession of land in England with a judgment by an English 
court divorcing a husband and wife. 

The judgment giving possession to A of land in London is as 
effective as the judgment of any court can by possibility be made* 
But if an English court declares A divorced from M, and regulates* 
their property relations, the most that such judgment effects is that 
in England the parties have the rights of unmarried persons, and 
that their property situate in England is regulated by any decree 
of the court. The judgment cannot, of itself, secure that A or M 
shall be treated as unmarried in France or Italy, or affect their 
property there, and conversely no sentence of divorce delivered in 
France can, of itself, secure that the divorced parties shall be 
treated as immarried in England, or regulate their property in 
England. Now the value of a sentence of divorce, given, e.g., in 
England, depends upon the connection of the parties with England, 
If they belong to that country, if they habitually reside there, if it 
is essentially their home or, in technical language, their, domicile. 
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then the English sentence of divorce is considered as effective as 
the sentence of the courts of any one country can be. It gives A 
and M the status of unmarried people and regulates their property 
in the country to which they belong, that is to say, in the country 
where it is, both to them and to the country itself, of most import- 
ance that their status as married or unmarried persons and property 
relations should be fixed. If, on the other hand, A and M are 
domiciled, say, in New York, an English sentence of divorce would 
be, comparatively speaking, ineffective. Hence the rule that the 
courts of a person’s domicile have at any rate jurisdiction, if not 
exclusive jurisdiction, in matters of divorce ; and the same 
principle is, we shall find, applicable not only to all judgments 
affecting status, but also to jurisdiction in matters of succession 
to movable property. 

General Principle No. 4. — The courts of any country 
are considered by English law to be able to exercise juris- 
diction, i.e.j are courts of competent jurisdiction, over 
any person who voluntarily submits to their jurisdiction. 

This principle may be called the ‘principle of submission ^ 
It applies to most kinds of civil jurisdiction, though not, e.g., to 
jurisdiction in divorce. It amounts to this, that a person who 
voluntarily agrees either by act or word, to be bound by the 
judgment of a given court or courts, has no right to deny the 
obligation of the judgment as against himself. 

To a certain extent Principle No. 4, may be treated as an 
application of Principle No. 3. A person who agrees to be bound 
by the judgment of a court does often give the court the means 
of making its judgment effective against him. Still, the principle 
of submission is often based upon grounds different from the 
principle of effectiveness. It is rather a portion of the rule that a 
person is boxmd by his contracts. Submission, it should be noticed, 
may take place in various ways, e.g., by a party suing as plaintiff, 
by his voluntarily appearing as defendant, or by his having made 
it a part of an express or implied contract that he will, if certain 
questions arise, allow them to be referred for decision to the courts 
of a given country/^ 

See Okaps. 6 and 14, po$i. 

See Okap. 16, fo$t. 

See Gkap^ 3, Buie 24, and Chap. 12, Rule 68, 

Bee, ScUbshy T. W^stemolz (1870) I».B. 6 Q.B. 166, 161; Copin v. 

Adamson' (1876) 1 Ex.B. (C.A.) 17; Cheshire, pp. 140-142, 779-787; Wolff, 

pp 72-73, 262; Graupner, (1943) 69 L.Q.B. 227. Compare, for Sootland, 

Gihsm r. Munro (1894) 21 B, 840, 847. 

With the principle of submission, ■winch applies more or less to all actions, 

, -we need concern ourselveB but slightly. The main point to which attention 
' ^ he directed is the extent to which the principle of effectiveness applies 

o Vwiijiereni kinds of jurisdiction. 
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Let xis then first examine the application of the principles of 
jurisdiction to different kinds of actions. 

(1) Actions in remJ^ In such actions jurisdiction admittedly 
depends primarily upon the res, e.g., the ship, being within the 
control of the court adjudicating upon the title thereto, i.e., 
within the control of the State under whose authority the court 
acts,’'^ The rule therefore is a direct and obvious application of 
the principle of effectiveness, and the same remark applies to juris- 
diction in respect of immovables, or land or movables situate in a 
given territory,^^ though in England such jurisdiction does not now 
take the technical form of an action m rem. 

(2) Actions with regard to divorce and statusj^ Jurisdiction 
in regard to divorce in general depends, according to English law, 
upon the domicile of the married persons, one of whom seeks a 
dissolution of the marnage, i.e., upon the domicile of the husband. 
The courts of the domicile do possess, and the courts of any other 
country, do not normally possess, jurisdiction to grant divorce. 
No doubt the rules for determining a person’s domicile are often 
artificial. A man, and still more often a woman, may be legally 
held to have his or her home in a country where he or she does not 
live, and never has lived. Hence there is an apparent imreality 
about the rule which bases a court’s authority to dissolve a 
marriage upon the domicile of the parties. Still, in the vast 
majority of cases, a person’s domicile is his actual home. Hence, 
far more often than not, a divorce granted by a court of a person’s 
domicile is the most effective sentence of divorce which can be 
attained. Moreover, in questions concerning divorce and status 
generally, it is of practical importance that the courts of some 
one country should have exclusive jurisdiction. Hence English 
courts hold that the courts of the domicile at the time when the 
proceedings for divorce are taken not only have jurisdiction, but, 
subject to very limited exceptions chiefly introduced by statute, 
have exclusive jurisdiction in the matter. Similarly, the juris- 
diction of the courts of the domicile occupies first place in all 
actions concerning status, but it is not exclusive. 

See Chaps 5 and 13, post; Cheshire, pp. 145-146, 791-798; Wolff, pp. 73, 
89-90, 263-265. 

See Story, s. 592; and Castrique v. Imrie (1870) L.R. 4 H.L. 414, 428, 429, 
per Blackburn, J. ; Cheshire, pp. 146-146, 791-796 ; Wolff, pp. 89-90, 268. Com- 
pare also Chap. 1$, Buie 70, and comment thereon, post, p. 366. 

72 See Story, es. 689-691 ; British South Africa Co* v. Companhia de Mogamhique 
[1§98] A.C. 602. But see The Tolten [1946] P. 135. And see the Poreign 
Judgments (Beciprocal Enforcement) Act, 1933, s 4 (2) (b). See Chap. 3, 
Buies 20, 25; Chap. 11, Buie 66; and Chap. 13, post* 

7* See Chaps. 6 and 14, post; Cheshire, pp. 146-149, 796-797; Wolff, pp. 74-87, 
263-264; Gutteridge (1938) 19 B.Y3.IX. 19, 25; Cheshire (1945) 61 L.Q.B, 
352, 

7* See Chap. 2, post* 
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(8) Actions with reference to succession.'^'' The courts of a 
deceased person’s domicile are regarded as courts of competent 
jurisdiction to determine the devolution, whether by will or other- 
wise, of the movable property left by the deceased. A person 
normally lives and has his movables in the place of his domicile,, 
and even when this is not the case, it is desirable that succession 
should depend on one law, which, according to English rules of 
the conflict of laws, can only be that of the country to which he 
belongs, i.e., where he dies domiciled. Hence the courts of a 
deceased’s domicile should certainly be held courts of competent 
jurisdiction in regard to succession to movables. Whether they 
ought to be held to be courts of exclusive jurisdiction is a some- 
what diflerent matter, with which it will be convenient to deal in 
considering the objections to the doctrine that jurisdiction is based 
in the main on our two principles 

(4) Actions in 'personam.'^'^ This is the class of action which 
presents most difficulty to a student bent on ascertaining the theory 
of jurisdiction upheld by the High Court. One reason for this 
is that the court always claims for itself a jurisdiction more 
extensive than it would concede to foreign tribimals/^ Again, 
the extent of exercise of jurisdiction is largely now regulated by 
statutory rules and has varied from time to time/® Much uncer- 
tainty also exists as to the extent of jurisdiction conceded by the 
High Court to foreign courts.®® The only course, therefore, open 
is to take the instances in which the High Court apparently 
exercises, or concedes, jurisdiction, and show that many of them 
hold good in principle when tested by our criteria. 

Jurisdiction of the High Court. The High Court exercises juris- 
diction in personam both where the defendant is, and often where 
the defendant is not, in England at the time of the commence- 
ment of an action. 

(1) Where the Defendant is in England. In this case the 
principle of effectiveness applies with full force. When a writ can 
be served on a defendant, it is normally possible to make effective 
against him a judgment of the court which adjudicates on the 
cause of action. 

(2) Where the Defendant is not in England* The courts 


See CHps. 8 and 15, post; Cheshire, p. U9; Wolff, p. 68; B.6.0. Order 
r. 1 id). 

See pp, 29-31,' po$t. 

See Chaps. 4 and 12, post; Cheshire, pp 142-145; 779^791; Wolff, pp. 64-7 U 
' 262-268. » > - 
See ^(shihshy v. We$tmhoU (1870) L.B. 6 Q.B. 155, 159; milin v. Baiho 
^ [1913] 3 K.B 25,^29, 80. . ^ 

Ord. XI, r.^ 1. These Rules as made in 1883 considerably restricted the effect 
of the earlier Btdes of 1876. They have since been widened considerably in 
scope, ,thwgh no corresponding concessions have been ioade in favour of the 
, juiisdiction of foreign courts. 

Wbsbj a870>.'L.B. 6 Q.B. 1S6, ISmit Etmillm v- 

(1880) 14 GI 1 .D. 851. 87(>-371. 
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formerly neither claimed nor exercised, at any rate directly, 
jurisdiction over a defendant who was not in England at the time 
of service of the writ. The test, therefore, of effectiveness held 
good in its negative, no less than in its positive, aspect. The 
courts, however, always exercised jurisdiction over a defendant 
who appeared to, or a plaintiff who brought, an action or suit. 
This again is in strict conformity with the principle or test of 
submission. 

But the High Court now, under statutory powers,®^ exercises 
jurisdiction in several cases in which the defendant is not in 
England, and cannot therefore be served with a writ in England. 
In dealing with this matter we may dismiss from consideration all 
actions which directly or indirectly concern land or movables in 
England ; they are in reality, though not in form, actions in rem, 
and the jurisdiction of the court clearly stands on the principle of 
effectiveness. So also this principle justifies the exercise of juris- 
diction, wherever any injunction is sought as to anything to be 
done in England, or any nuisance in England is sought to be 
prevented or removed. 

Nor, again, is ihere substantial difficulty in applying the 
principle of effectiveness to the exercise of jurisdiction where relief 
is sought against a person domiciled or . ordinarily resident in 
England.®^ A person who is domiciled^ or is ordinarily resident, 
in a country is a person against whom a judgment can, if not 
always yet more often than not, be rendered effective. Something 
indeed may be said against the admission of domicile as a ground 
of jurisdiction m personam^ and this point will be considered in 
due coinrse.®® 

No doubt the High Court does exercise jurisdiction in cases 
which do not obviously come within either the principle of 
effectiveness or the principle of submission, and the existence of 
these cases is an objection to the soundness of the doctrine 
propounded in this Introduction, which will receive consideration 
below. But it certainly is true that the jurisdiction in personam 
of the High Court, in so far as it is original and independent of 
statute, rests almost entirely upon one or other of our two 
principles of jurisdiction, and, in so far as it is statutory, is to a 
very great extent based on the principle of effectiveness. 

SI See Ord. XI, r. 1. 

ihid., r. 1 (a), (t), (d), (h). 

Ibid., r. 1 (fl. 

84 r. 1 (cl 

85 3ee p. 29, post 

88 Ord. XI, r. 1 (a), (ee), {g); see also r. 1 (i), which was introduced as a result 
of the Carriage by Aur Act, 1932, This Act warS passed in order to give effect 
to the Warsaw Convention for the Unification of certain Buies regarding 
International Air Transport, of October 12, 1929* B.S.C,, Ord. XI, r. 1 (o 

reproduces article 23 of the Convention. Compare Ord. XVI A. 
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Jurisdiction of foreign courts. The High Court concedes 
jurisdiction to the courts of a foreign country in the following 
cases : 

(i) Where the defendant is at the time of the action being 
brought resident or present in the foreign country. 

(ii) Where the party who objects to the jurisdiction has 
by his conduct precluded himself from objecting to the 
jurisdiction of the foreign court.*® 

Doubt, however, may be entertained whether jurisdiction 
would be conceded solely on account of the defendant’s 
allegiance.*® 

Now, of these instances, case (i) clearly comes within the 
principle of effectiveness, whilst case (ii) is nothing but the 
application or rather the expression, of the principle of submission. 

Let us next consider the objections which may fairly be brought 
against the validity of the proposed criteria of jurisdiction. Our 
theory of jurisdiction is open to objections of two different kinds. 

First objection, English judges, it may be urged, have main- 
tained a different doctrine, for they have based the jurisdiction 
of a court, not on its power to enforce its judgment, but on the 
* duty ® of the person affected thereby (speaking generally, the 
defendant) to obey them.®® 

The answer to this objection is that the doctrine judicially laid 
down does not in any way contradict the principle here contended 
for. The duty of the defendant is correlative to the right which 
the court is considered to have to give judgment against him, and 
to determine the right of the court recourse must be had to 
independent criteria, as is in effect admitted in the same 
judgment.®^ ^ An English court does not in fact really rely upon the 
vague principle that the validity of a foreign judgment depends 

Schihshy v Westenhoh (1870) L.It. 6 Q.B. 155 ; Rousillon v. Rousillon (1880) 
14 Ch.D. 351. See Chap. 12, post. 

See Chap. 12, post; Cheshire, pp. 77,9-788; Wolff, pp. 262-263. Aud see 
Administration of Justice Act, 1920, s. 9 (2) (b); Foreign Judgments (Eeciprocal 
Enforcement) Act, 1933, s. 4 (2) (a). 

Douglas v. Forrest (1828) 4 Bing. 686, is the only case known to us which 
comes near to a decision that allegiance is a basis of jurisdiction. There are, 
of cfourse, diota in Sohihshy v. Westenholz, Rousillon v. BotwtZion, Emanttel V. 
Symon [1908] 1 F.B. (C.A.) 302, 309, and elsewhere, Phillips v, Batho [1913] 
3 KB, (C.A.) 25 , 29; Hams v. Taylor [19163 2 K.B. (C.A.) 580, 591; 
Carrvch v. Hancock (1895) 12 T.L.B. 59; Forsyth v. Forsyth [1948] P. 126, 
132, to the effect that the courts of a country have jurisdiction over a defendant 
who at the tinie when the judgment is given is subject to the sovereign thereof. 
Compare, however, (hbson dr Co. v. Chbson [1913] 3 K.B. 379, 3$5, which 
shows that the principle was (at least before the development of Dominion 
citi?^hip) not applicable as between the different parts of British territory, 
allegiance being but one and indivisible; see Cheshire, pp, 788-789; Wolff, 
pp. 126, 262, and see below, Bnle 68. 

Sohihshy v. Westenholz (1870) D^B. 3 Q.B. 155, 159, per curiam. See Russelt 
V. Smyth a849) 9 M. & W, 810, 817 ; Williams v. Jones (1845) 13 M. & W. 
n . 628* 633. 

^ Schihshy V, WssUhfihQh (1870) 8 Q.B. 155, 160, 161. 
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on the duty of a defendant to obey it. What the judges really do 
is to enumerate the circumstances under which this duty arises, 
and to show that, in the particular case, none of the conditions 
which create a duty on the part of a defendant to obey, or the 
right on the part of a court to issue, a judgment against him, exist. 
The important thing, therefore, to ascertain is whether the 
principle of effectiveness and the principle of submission do, or do 
not, include all the conditions under which, according to the judg- 
ment in Schibsby v, Westenholz, a person is bound, or is under a 
duty to obey, the commands of a court. 

Here we come across another and much more serious objection 
to the positions which we are concerned to defend. 

Second objection. The High Court, it may be urged, claims or 
concedes jurisdiction under circumstances which cannot be covered 
by either of our principles of jurisdiction. The validity of this 
criticism can be determined only by examining the cases of the 
exercise of jurisdiction, which, apparently at least, fall within 
neither the principle of effectiveness nor the principle of submission. 

(1) Jurisdiction founded upon domicile or ordinary residence.^^ 
That a person should be bound by a judgment because he is 
domiciled in the country where the court delivering judgment has 
authority is, it must be admitted, to a certain degree an anomaly. 
In matters of status, for reasons given above,®® it is in accordance 
with the principle of effectiveness and its corollary that jurisdiction 
should depend on domicile. That domicile should be the test of 
jurisdiction in matters of succession to movable property admits 
also of explanation. It is true that, if each piece of property be 
looked at separately, jurisdiction ought to belong, not to the courts 
of the deceased’s domicile, but to the courts of the country where 
each piece of property is situate at the time of his death, for it is 
clear that it is the courts of the situs which can give the most 
effective judgment with regard toT the possession of property 
situate within a given territory. But, if it be convenient, as it 
certainly is, that the courts and the law of some one country should 
determine the succession to the whole of a deceased’s movable 
property, then it is in accordance with the principle of effective- 
ness that jurisdiction, although not exclusive jurisdiction, should 
^belong to the courts of the deceased’s domicile.®^ 

From the fact, however, that in matters of succession the 
power of giving an effective judgment belongs rather to the 
courts of the situs than to the courts of the domicile, flow some 
noteworthy resultsr 

See Chap. 4, Rule 28, Exception 3, p. 186, post; Cheshire, pp. 162-168; Wolff^ 

p. 69. 

See p. 25, ante. 

See p. 26, ante. Eor a possible transmission of jurisdiction to another country 

see Re Trnfort (1887) Ch.P. 600; Wolff, pp. 67-68, 268. 
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(1) According to the English principles of jurisdiction 
succession to land is determined by the courts of the country where 
the land is situate.®® 

(2) In countries such as England, where a distinct difference is 
drawn between the administration of and the beneficial succession 
to movables, every matter connected with administration is within 
the jurisdiction of the courts of the country where any articles 
of a deceased’s movable property are locally situate.®® T, an 
intestate, for example, dies domiciled in Portugal, leaving goods, 
money, etc., in England. The Portuguese courts indeed are courts 
of competent jurisdiction to determine whether A, T’s natural son, 
is or is not entitled to succeed to such part of T’s money and goods 
as may remain after the due administration of T’s property in 
England, e.g., the payment of his debts there, and the decision of 
the Portuguese courts in the matter of A’s claim to succeed will 
be taken as conclusive by English courts.®^ But it is to the English 
courts that belongs the right and duty of administration. They 
are in this matter the courts of competent®® and exclusive 
jurisdiction. 

(8) Though, as regards beneficial succession to movables, the 
courts of the deceased’s domicile are courts of competent jtirisdic- 
tion, they are not courts of exclusively competent jurisdiction. 
Thus, to follow out our supposed case of a Portuguese dying 
domiciled in Portugal, and leaving movables in England, though 
the Portuguese courts are competent to determine whether A has 
a right to succeed beneficially to T, yet the right and duty of the 
English court in ^ adnodnistering the property, supposing a suit to be 
instituted for its administration, is to ascertain, who, by the law of 
the domicile, are entitled [to succeed to T’s property] and, that 
being ascertained, to distribute the property accordingly. The duty 
of administration is to be discharged by the courts of this country, 
though in the performance of that duty they will be guided by the 
law of the domicile ’,®® and will follow any decision given in the 
matter, e.g., as to the right of an illegitimate or adopted son to 
succeed, by the courts of the domicile.^ The admitted rules, in 
short, as to jurisdiction in matters of succession, arise not from any 
opposition to the principle of effectiveness, but from a question how 


Story, s, 691; Cheshire, pp, 145, 793; Wolff, pp. 89-90, 264-265. Buies 26, 
70, Tpod. 

See Chap. 8, Buie 49, jiost; Cheshire, pp. 668-678; Wolff, pp. 614-617. 
^"^.Doglioni v. Crispin (1866^ L.B. 1 H.Ij. 801, 314; compare Be ^rufort (1887) 

S 6 ch.D. 600, an. 

Compare ^mhin v, Wylie (1862) 10 1, with Ewing v. Ort’-Bwing 

asSS) 9 App.Gas. S4, 39, 46; a886) 10 App.Oas. 463, 602, 623, 527 , 642-644, 
661; He Lorillard [1922] 2 €h. €38; He AchUlopouhs [19281 Oh. 483; cf. 
Administration of Justice Act, 1932, s. 2 (1). 

»» MmMn v. Wylie (1862) 19 19, per Xtord Oranworth; cited with 

approval in Ewmg y. Orr^Mwing (1886),. 10 App.Cas. 453, 603, per ImdL Seh 
j md, see n. 29, note 94. 

\'A' MkgMom Y, OrispU 3j*B. 1 MXt. SQl, 
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best to apply it to the matter in hand. Look at the property of a 
deceased as a whole, and the courts of the country to which he 
belongs (i.e., according to English law, of his domicile) will appear 
to be in general the tribunals most capable of giving an effective 
judgment with regard to it. Look, however, at his movable 
property, not as a whole, but as consisting of separate movables, 
and then it will appear that the courts of a country where each 
movable is situate are the tribunals capable of giving the most 
effective judgment with regard to such movable. 

Why, however, should domicile be a foundation of jurisdiction 
in personal actions ? Until recently, it never has been, according 
to English law, a ground for jurisdiction. That it has recently been 
treated as such must be attributed either (1) to the habit of resting 
jurisdiction on domicile in matters of status and of succession; or 
(2) to the fact that, when a man is ‘ domiciled ’ or ^ ordinarily 
resident® in a country, the courts of that coimtry can often make 
a judgment against him effective ; or (3) to the consideration that a 
man who has his domicile or ordinary residence, e.g., in England, 
may be taken to submit to the jurisdiction of the English courts. 
It is, we must admit, something of an anomaly that domicile should 
be made a ground of jurisdiction, and it would have been better 
in any case to restrict the rule to cases of ordinary residence, thus 
excluding claims where a merely technical domicile of origin exists, 
without any residence. It is noteworthy that this fact has been 
recognised in the Administration of Justice Act, 1920,® and the 
Foreign Judgments (Reciprocal Enforcement) Act, 1933,® when 
deciding the conditions on which judgments of foreign courts may 
properly be enforced. Ordinary residence is assumed as a proper 
basis of jiurisdiction but not domicile. 

(2) Jurisdiction founded on place of obligation,^ It is sometimes 
asserted that the High Court recognises the jurisdiction of the forum 
obligationis, that is, of the courts of the country where an obligation 
is incurred, or, in the terms of English law, a cause of action has 
arisen.® For this assertion, no decisive authority can be cited. 
Neither at Common Law nor in Equity did the mere fact of a tort 
having been committed, or of a contract having been made or 
broken, in England, give the courts jurisdiction over a defendant 
not present in England, and there is no reason to suppose that the 
English courts have ever conceded to foreign tribunals authority 
more extensive than that which the English courts claimed for 
themselves. At present, not only is there nothing to show that the 

2 Section 9 (2) (b). 

« Section 4 (2) (a) (iv). 

^ See dieshhe, pp. 7^790; Wolff, pp. 69-70, but see pp. 262-263; see below, 
Chap. A, Buie 28, Exceptions b and 6: and compare Ch?ip. 12, Buies 68, 69, 
post, 

* See Schihsl)y y. Wesienhoh (1870) L.B. 6 Q.B. 156, 161; compared with 
Westlake, a. 322, and Ord. XI, r. 1 (e), (ee); Buie 28, Exception 6. 
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commission of a tort ® in a foreign country is held by our judges to 
gi^e jurisdiction in respect of the wrong to the courts of the country 
where the wrong is committed; but there is some, though not 
decisive, authority for the assertion that they do not recognise such 
a ground of jurisdiction/ 

The Common Law Procedure Act, 1852, sections 18, 19, indeed 
gave the Common Law Courts jurisdiction (which the judges them- 
selves thought in principle harddy defensible over a defendant not 
present in England, when either the cause of action arose m England 
or depended upon the breach of a contract made in England,'-* and, 
though the extent of jurisdiction has been more carefully defined 
by Orders of Court of 1875 and of 1883, with later, decidedly 
important, amendments, the High Court now claims jurisdiction 
in 'personam over an absent defendant when the action is founded 
on a contract which is made in England, or which by its terms or 
by implication is to be governed by English law, or on a breach 
committed in England of part of a contract, wherever made, which 
ought to have been performed in England/^ Whether the High 
Court would concede an analogous jurisdiction to foreign tribunals 
is uncertain, for authority can be “ cited for the proposition that 
the mere circumstance of a contract having been made in a foreign 
country does not give jurisdiction to the courts thereof. Even this 
amount of respect for the forum obligationis cannot be explained 
by the principle of effectiveness. But the jurisdiction of the courts 
of a country where a contract is intended to be performed, and is 
in fact broken, admits of explanation as an extension of the prin- 
ciple of submission, on the assumption that the parties may be 
assumed to agree that any controversy arising from the breach 
should he submitted to the courts of that country. More anomalous 
but explicable on the doctrine of submission is the exercise of juris- 
diction by English courts merely because a contract has been made 
in England; in deference to Scottish protests the exercise of juris- 
diction was in 1921 abandoned in cases of persons domiciled or 
ordinarily resident in Scotland/^ 

^ See Companhia de MoQaMhiqm v. Brituh South Africa Co, [1892] 2 Q.B. 
(C.A.) S58, 413^ judgment of Pry, L.J. Since 1920 the commission of a tort 
in England has been a ground for the exercise of jurisdiction over a person 
not present in England; R.S.C , Ord. XI, r. 1 (ce); see Buie 28, Exception 6, 
•post, 

7 Sirdar Gurdyal Singh v. Bajah of Faridhote [1894] A.O. 670, but see in respect 
of trespass to foreign land, British South A^ca Co. v. Oompanhia de Moqam- 
higue [1893] A.C. 602; compare Ghap. 12, jEtule 69, post. 

« Schihshy V. WestmhoU (1870) LB. 6 Q.®. 155, 159. 

« C.L.B. Act, 1852. s. 18. And see Jackson v. Spittal (1870) LB. 5 C.P. 542; 
Durham v. Spence (1870), L.B, 6 Ex. 46; AMhusm v. Malgatejo (1868), L.B. 8 
Q,B. 340; Vaughan v. Weldon, (1874) LB. 10 0*P. 49. 

10 Ord. XI, r. 1 (e), as amended m 1920 (B.S.O., July 14) and 1921 {B.S.C., 
June 28) ; see post^ Buie 28* Exception 5, 

1^1 Romillon v.^Bousitlon (1880) 14 Oh.B. 851, 871; compare espeeiany, Sirdar 
Gurdyal, Singh v. Bajah of Faridkote [1894] A.C. 670, 684; and see Chap. 12, 

S met, 

XI, r. 1 (e) 6), (ii), (iifl. 
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(8) Jurisdiction founded on possession of property , Ought 
the possession of immovable or movable property in a particular 
country to give the courts thereof jurisdiction over the possessor? 

Two points must be carefully distinguished. The possession of 
property, whether land or goods, undoubtedly gives the courts of 
the country where the property is situate jurisdiction over that 
property, and, therefore, over the owner or possessor thereof, in 
regard thereto. If a man claims land or goods in Italy, the 
Italian courts have a right to determine who is the person entitled 
to the ownership, or possession, of such land or goods. Such a 
determination is in substance, though not necessarily in form, a 
judgment in rem^ and its effect is fully recognised by English 
courts. One may perhaps go further and say that the possession 
of property, immovable or movable, in a country gives the courts 
jurisdiction over the possessor in regard to obligations connected 
with this property. This concession of jurisdiction is not only 
consistent with, but confirmatory of, both the principle of effective- 
ness and the principle of submission. 

The possession of property, whether land or movables, is how- 
ever, in Scotland and South Africa, as in some other countries, 
held to give the courts of the country jurisdiction over the 
possessor, not only in respect of the property or of duties connected 
therewith, but generally, and in short, to have the same effect as 
is given to the presence of the owner, e.g., in Scotland. Usually 
the mere fact that immovables or movables are situate within the 
jurisdiction of the court, confers jurisdiction over the possessor. 
In Scotland, in order to establish jurisdiction over a possessor 
abroad of movables in Scotland, the movables must first be 
arrested. No such arrestment is required where immovables are 
situated in Scotland.^® If, for example, X has broken a contract 
with A, or done a wrong to A, and goods of X’s are lying in 
Scotland, the arrest of the goods gives the Scottish courts, accord- 
ing to Scottish law, jurisdiction to entertain an action against X 


Compare Chap. 4, Rule 28, Exceptions 4 and 9, and Chap» 12, Rule 69, . 

Cheshire, pp. 146-146, 790-791; Wolff, p. 72, 262; Westlake, s. 323; Emanuel 
V. Symon [1908] 1 E.B. 302, 306. 

1^ See Oastnque Y. Imrie (1870) L.E. 4 H.L-. 414, 429; Schthshy y. Westenholz^ 
(1870) L.R. 6 Q.B. 155, 163; Alcoch y. Smith [1892] 1 Oh. (C.A.) 238, 263, 
265, 268; Gammell y, Sewell (1860) 5 H. & N. 728, 744, 751; Roustllon v 
Rousillon (1880) 14 Ch.D. 351, 371; Sirdar Gurdyal Singh y. Rajah of Farid- 
kote [1894] A.C. 670, 683. So as regards garnishment of property : Employer^' 
XAahility Assurance Corporation v. Sedgwick^ Collins d Co, [1927] A.C. 95, 
104, 112, 115; Duncan & Dykes, Principles of Ctoil Jurisdiction, pp. 135-148. 

13 Ibid., and Becquet Y. McCarthy (1831) 2 B, & Ad. 951; and compare Ord. XI, 
r. 1 (a), (6), but note the more restricted wording of r. 1 [h); post, Rule 28, 
Exceptions 1, 2 and 9. 

Duncan & Dykes, Principles of Civil Jurisdiction, pp. 58-103; Maclaren, Court 
of Session PraoUce, pp. 40-63; Bar, Gillespie’s transl. (2nd ed.) pp. 936 , 937; 
Gloag & Henderson, Introduction to the Law of Scotland (4th 1946) pp. 
20-21. Eor a similar practice in Quebec,^ see Johnson, Conflict of Laws with 
special reference to the law of the Province of Quebec, 111 (1937) pp. 636. 
664-667, 
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for the breach of contract or the wrong. The High Court, how- 
ever, does not claim such jurisdiction for itself on account of the 
presence in England of a defendant’s property, and English judges 
clearly hold that the possession of property locally situate in a 
country and protected by its laws does not afford a general ground 
of jurisdiction.^® 

Now the noticeable thing is the existence of this doubt and the 
reason thereof. The argument for basing jurisdiction on the posses- 
sion of property is that the possession by X of property, e.g., in 
Scotland, especially when seized by the Scottish courts, does, as 
far as it goes, give the courts the means of rendering a judgment 
against X effective. The argument against making the possession 
of property a ground of jurisdiction is that ^ the existence of such 
property, which may be very smally affords no sufficient ground for 
imposing on the foreign owner of that property a duty or obligation 
to fulfil the judgment ’ given against him by the foreign court in 
an action e.g., for libel, which has no reference to his rights over 
such property. In other words, the objection to jurisdiction 
founded on the possession of some property, say in Scotland, is that 
the fact of X’s possessing any property in Scotland does not of itself 
give the Scottish courts power to deliver an effective judgment 
against X.^° 

(4) Jurisdiction founded on considerations of convenience. The 
High Court assumes jurisdiction in certain instances on the 
ground of convenience, and especially upon the ground of 
the advantage of pronouncing judgment once for all against 
every person interested in a particular action. Thus a person Y, 
living out of England, may be joined as defendant in an action 
against X, because he is a proper party to the action,*^ and on 
similar grounds a defendant may join in the action a third party 
against whom he is entitled to indemnity, even though such third 
party he out of England; in the latter case jurisdiction is only 
permitted if it can be justified under one or other of the grounds 
already enumerated. The exercise of jurisdiction in sonae of these 
instances cannot fairly be brought under the principle either of 
effectiveness or of submission; it is anomalous and justifiable, if at 
all, only by considerations of immediate convenience. Our courts 
wotdd scarcely admit the validity of foreign judgments against 


See especially, Duncan & Dykea, pp. 74, 75. Ihe arrestment is really a mete 
step in procedure, and to arrest the property in the sense of attadiment a 
, further arrestment on the dependence is necessag"; see, for its operation, 
R© ijuemsland Mercantile d Agency Co. [18911 1 Oh. 636. 

IB BeWa £19863 SI. 

IB BcMha^ V. Weatenholss (1670) 1ji3. 6 Q.B. 165, 163. But see Johnson, loe. 




GENEEAL PEINCIPLES 


35 


persons made parties to an action simply under rules similar to 
Rules of Court, Ord. XI, r. 1 (g), or Ord. XVIA. 

It appears, therefore, that the greater number of the instances 
in which the High Court itself claims jurisdiction, or allows juris- 
diction to foreign courts, fall under one or other of our two 
principles. Other instances are in reality applications of one or 
other of these priniciples, modified more or less by the desirability 
(e.g., m the case of divorce) of enabling the court of some one 
country to give a final decision on matters as to which the court 
of no country can give an absolutely effective judgment. In yet 
other instances the rule as to jurisdiction is doubtful, but the 
doubt arises not from the validity of our tests, but from a 
difference of opinion on the result to which the application of these 
tests leads. Further, occasionally our courts, for purposes of 
convenience, exercise a jurisdiction which they would not concede 
to foreign tribunals. If, however, the instances in which our tests 
obviously hold good be fairly compared with the few instances in 
which their validity is disputable, the conclusion to which we 
are led is that the principle of effectiveness and the principle of 
submission are the true, though not perhaps the sole criteria of 
jurisdiction.^^ 


Chamcter of the General Principles* What, it may be asked, 
is the true nature and the real value of the General Principles pro- 
pounded in this Introduction ? 

They are not axioms whence may be deduced the Rules to be 
found in the body of this treatise, nor again propositions covering 
the whole field of the choice of law and possessing such accuracy 
and precision as to be applicable with confidence to the solution of 
novel questions. With regard to the rules of the choice of law 
recognised by English courts it is impossible to lay down principles 
to cover the ground. These rules are of recent growth, subject to 
constant change and expansion. Whilst many single maxims may 
be treated as well established, many of the fundamental ideas on 
which the system rests are far from being well defined or beyond 
dispute, and rules which are repeated in text books, and even in 
judgments, will often be found on examination to rest on a very 
narrow basis of precedent ; whilst the actual practice of the courts 
in some instances hardly coincides with doctrines nominally laid 
down in judgments of received authority. 

The Principles are essentially generalisations suggested by the 
decisions and dicta of the courts and by writers of acknowledged 
weight and authority. These generalisations, though not laid down, 

picey’e General Principles, Nos. 6 and 6 (3rd ed., pp. 69-64) have been omitted 
from this edition. The former dealt very shortly with the problem of 
oharacterisation which is fully discussed post, pp. 6^73. The latter dealt with 
the incorporation of foreign law in wills and contracts ; , these mattears ace 
fully discussed post. Chap. 24, p, 579, Chap. 31, p. 817. 
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in so many words, by English judges express the grounds on which 
reported decisions may logically be made to rest; they are far less 
the premises from which our judges start, when called upon to 
determine any question of private international law, than the 
principles towards the establishment of which the decisions of our 
courts gradually tend. They mark not so much the terminus a quo 
as the terminus ad quern of judicial legislation. The doctrine, for 
example, which is embodied in Principle No. 1, is rarely, if e\'er, 
enunciated in its full breadth by an English court. But the 
tendency, prevalent throughout the civilised world, to give full 
effect to rights acquired under, or in some way measured by, 
foreign law is constantly followed by English courts in accordance 
with the English notions of the conflict of laws. The principle 
again, that the jurisdiction of a country’s courts is, or ought to be, 
governed by the criterion of effectiveness, may be seldom authori- 
tatively laid down as a maxim recognised by the law of England. 
But our courts do to a very great extent regulate the exercise of 
their own Jurisdiction, and still more often determine what recog- 
nition is to be given to foreign judgments, by reference to the test 
of effectiveness. The same consideration has influenced English 
legislation concerning the recognition of foreign judgments. 

When the nature of these Principles is appreciated, their true 
value becomes apparent. They suggest a general view of the whole 
subject of the conflict of laws as administered by English courts. 
They indicate the direction in which these rules tend, and thus give 
a rational meaning to maxims which, when taken by themselves, 
appear arbitrary or conventional ; and, if they do not directly solve 
new problems of the conflict of laws, they help us in perceiving 
what are the problems which need solution. 



PART ONE 


PRELIMINARY MATTERS 

Past 1 treats of matters which are in strictness preliminary to the 
Rules contained in Parts 2 and 8. 

Chapter 1 contains the interpretation of certain terms, such, for 
example, as ‘ country ’, ‘ foreign country ‘ law of a country ’, and 
the like, which often occur in the subsequent Rules, and the accurate 
apprehension whereof facilitates the understanding of the whole 
Digest. It also deals with the problems of Renvoi, Characterisation, 
and the so-called Incidental or Preliminary Question. 

Chapter 2 contains Rules for determining a given person’s 
domicile. The application of many of our Rules, and notably of 
those relating to marriage, divorce and succession to movables, 
frequently depends upon the ascertainment of a person’s domicile. 
It is therefore in accordance with usage to set out the principles 
which regulate the acquisition, loss, and resumption of domicile. 
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Chapter 1 


INTERPRETATION OF TERMS^ 

1. GENERAL DEFINITIONS 

In the following Rules and Exceptions, unless the 
context ® or subject-matter otherwise requires, the follow- 
ing terms have the following meanings. 

1. ‘ This Digest’ means the Rules and Exceptions 
contained in Parts 1 to 3 of this treatise. 

2. ‘ Court ’ means His Majesty’s High Court of 
Justice in England.® 

8. ‘ Person ’ includes a corporation or body corporate.* 

4. ‘ Country ’ means the whole of a territory subject 
under one sovereign to one system of law.® 

5. ‘ State ’ means the whole of the territory (the limits 
whereof may or may not coincide with those of a country) 
subject to one sovereign.* 

6. ‘ Foreign ’ means not English.’ 

7. ‘ Foreign country ’ means any country which is 
not England.® 

8. ‘ England ’ means the territory of England, includ- 
ing the Principality of Wales and the town of Berwick- 


1 The terms defined are intended to bear in the Buies and Exceptions which 
make up the Digest the meaning here gi^en them. It is not meant that they 
should necessarily have the same sense in the comment which accompanies 
the Digest. To restnot in the comment the use of every term used in the 
Digest to the special meaning there given it, would involve the employment of 
atramed or unnatural language without conducing to the intelligibility or 
precision of the comment. 

2 The sense given to a term m this clause is occasionally varied in express words 
in some of the subsequent Buies. See, e.g., definition of ‘ Court \ Buie 40, 
post 

2 And, if and so far as the Court of Appeal has original jurisdiction, includes 
the Court of Appeal. Strictly speaking, the Court of Appeal is part of the 
Supreme Court of Judicature, but not of the High Court: Re Carroll (No. 2) 
[1931] 1 K.B. 104. 

^ See p. 41, post 

^ See p 42, post, for certain qualifications of this definition. 

e See .p. 42, post 

^ See p. 42, post, a-s to * British ’ and ' English ’ ; 49 Ii.Q-P. 463, note by F.P. 

» See p. 42, post 
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on-Tweed, and the territorial ivaters adjacent thereto, and 
includes any ship of the Royal Navy wherever situate.® 

9. ‘ United Kingdom ’ means the U nited Kin gdom of 
Great Britain (England and~'Scotland)a nd'" NSrthern 
T reTajX~the islands and the territorial Jmters-adiacent 
t hereto, but does not iJidude-Kfire. the Isle o f Man or 
tli£- Channel .I slands.!® — ■ 

10. ‘ British territory ’ means all countries subject 
to the Crown, including the United Kingdom, a n d the 
ter ritorial waters adiacen t-th ei-cto . bu t does. 

any protect orate, protected State , mandated territoTV or 
t rust territory .r," " 

11. ‘ Domicile ’ means the 


ance with the Rules' 


in this Digest 


considered bv 


Engl ish law to be a person’s permanent home ./ ' 

12. ‘ Independent person ’ means a person who as 
regards his domicile is not legally dependent, or liable to 
be legally dependent, upon the !vvill of another person. 

18. ‘ Dependent person ’ m eans any person who is not 
an independent person as hereinbefore defined, and 
includes ; 

(i) an infant ; 

(ii) a married woman. 

14. ‘ An immovable ’ means a thing which can be 
touched but which cannot be moved, and includes, unless 
the contrary is expressly stated, a chattel real.” 

15. ‘A movable ’ means a thing which is not an 
i mmovable, and includes 


» Se6 p. 48, poH, 

Certain islands, thougli not physically^ forming part of the United Kingdom, 
are by law held to be part of the United Kingdom; such, are Hhetland, 
which despite its great distance from Scotland is part of Scotland, and the 
Isle of Wight, which is part of England. Certain other islands, the Isle of 
Man and the Channel Islands, are ield by law not to be part of the United 
Kingdom. The diHerence of treatment depends not on physical but on historical 
causes. The new definition of United Kingdom to e3:elude Eire was laid down 
by the Boyal and Parliamentary Titles Act, 1927, s. 2 (1), and see Ee Barlow 
. C1933] P. 184, 

See Buies 1 to 17, and, as to domicile of corporations, Buie IS, post 
Compare p. 43, post. 

See p; 44, post. . / ' 

See p* iBi post. 
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(i) a thi ng which can be touched and can be mo^ d. 
and__-— t 

(ii) a ^ng whioh is thp of a p1ftinryI:..and-canBe| . 

hprtonnVieH. nr., i n otlxe.r wnrrls;- a chos^in action 
<'t^ng in flptino) _ 

16. ‘ domicilii ’^sir ‘ law of the finmioile m eans 
the Taw of the m nntrv where a person is domiciled. 

17. ‘ L ex loci contractus ’ means the law of the 

II - ■ — 

co untry where a contract is TrtaHe.” 

18. ‘ L ex loc.i solutinnift ’ m eans the law of the cou ntry 
where 




19. ^ Leoo loci actus ^ means the law of the counl^ 
w here a legal 

20. ^ Lejo the law of the country wher e 

21. ^ '. means t h e lo cal or domestic law of the 

co untry to which a court, whejein an acti on 

or other legal proceeding is taken. he]nngsJ^ 


Comment 

(a) Personr^ — The word ‘ person ’ includes not only a natural 
person or human being, but also an artificial person or, speaking 
broadly, a corporation. This wide sense is the meaning given to 
the word in this Digest, but every definition is to be taken subject 
to the reservation * unless the context or subject-matter otherwise 
requires \ There are many Rules which can obviously apply only 
to natural persons. 

(4) Country. — The word ‘country’ has among its numerous 
significations the two following meanings, which require to be 
carefully distinguished from one another. 

(i) A country, in the political sense of the word, means ^the 
whole of the territory, subject to one sovereign power % such as 
Italy or the United States. To a country in this sense the term 
‘ realm ’ or ‘ state ’ is often applied. 

(ii) A country, in the legal sense of the word, which is that 
employed throughout the Digest and normally in the body of this 
work, means ‘ a territory, which (whether it constitutes the whole 


3-5 See p. 45, fosi. 

See p. 46, post 

See p. 46, post 

18 See p. 47, post 

See p. 47, post 

See p, 47, post 

Only those terms arc commented upon \\hich need some explanation. 
32 E.g., Rule 8, post 
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or a part only of the territory subject to one sovereign) is the whole 
of a territory subject to one system of law’; such, for example, 
as England, Scotland, or Northern Ireland, or as each of the States 
which collectively make up the United States. For the term 
‘ country in this sense of the word, there is no satisfactory 
English substitute. It might (on the analogy of the Latin tern- 
torium legis and the German Rechtsgebiet)^ be called a ‘ law 
district 

Territories ruled by different sovereigns never constitute one 
coimtry in either sense of the term, but a territory ruled by one 
and the same sovereign, i.e., a realm, though it may as a fact 
constitute one country or law district, may also comprise several 
such countries or law districts. 

Thus Italy and Belgium each constitute one separate country 
in both senses of the term. On the other hand, the British Com- 
monwealth and Empire, while originally constituting one country 
or realm in the political sense of the term country, has always 
consisted of a large number of countries in the legal sense of the 
word, since England, Scotland, Northern Ireland, the Isle of Man, 
the different Dominions, provinces, states, colonies, protectorates, 
etc., are in this sense separate countries or law districts. 

(5) State . — The word ‘ State ’ has various senses. It is often 
used as meaning a political society, governed by one and the same 
sovereign power. Here it is used in contrast with country as the 
whole of the territory subject to one sovereign power.. 

(6) Foreign f and (7) Foreign Country . — ^The word ‘ foreign ’ 
means, as used throughout this Digest, simply ^not English’. 
Thus, a Scottish parent is as much within the term foreign parent 
as an Italian or a French parent. The expression ‘ foreign 
country ’ means any country except England, and applies as much 
to Scotland, Northern Ireland, New Zealand, etc., as to France 
or Italy 

25 See Arminjon, Srd ed., i„ pp, 157-160; Bead, pp. 7-51. The sense here 
given to ‘ country ’ is exemplified by the Legitimacy Act, 1926, s. 8, where it is 
recognised that for purposes of the coufiict of laws Scotland and any other 
part of British territory is in the same position as a * foreign country 
The usual meaning of ‘ country * may of course he modified in particular case 
by the express words of a statute, e.p., Matrimonial Causes (War Marriages) 
Act, 1944, s, 1 (2), (U.S.A. and India): cf. Indian Independence Act, 1947. 
Although, B.g,, Canada is a single Dominion, nevertheless each province, as well 
as the Tuhon and the Horth-West Territories, is a country in iah legal sense of 
.that term, and a man is domiciled not in Canada hut in, e.jpr., .fiberta; see 
for Alherta v. Gook [1926] A.O. 444, Australia also consists of 
. ' several countries, the States, the B^eral Capital Territory, etc. Delicate 
questions might arise as to which areas are law districts. Jersey and Guernsey 
doubtless are, but perhaps not Alderney or Sark. Tobago presumably now is 

1 , part of the law district of Trinidad. 

^ See, however. Be Orf-Ewing (1882) 22 Ch.D, (O.A.) 456, 464, 465, fox an object 
tion by Jessel, M3., to the use of the word * foreign * as applied to Scotland 
^ which though' admittedly not a * foreign * country m the e^nse in which the 
* ^ X ’ Is used xn^ordinary discourse, certainly is a * formim * oountrv 

tie. s$nsc in which these words are defined in this treatise. 

H I ‘ ^ 
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(8) England . — The word ‘ England ’ is used in its ordinary 
sense of England and Wales, including any adjacent islands, such 
as the Isle of Wight or Anglesea or Lundy Island,^® which form 
part of, or are, English or Welsh counties. The word, however# 
is by our definition extended so as to include a ship of the Royal 
Navy wherever situate, e.g., when lying in an Italian port; such 
a ship is, it is said,^^ regarded by a fiction of law as part of the 
parish of Stepney. In any case, a person on board thereof is 
within the territorial juriscfiction of the High Court, 2 .e., is con- 
sidered as being in England, and Ord. XI, r. 1, as to service of 
a writ out of the jurisdiction,^® is inapplicable to him.^^ A British 
merchant ship, when on the high seas, is normally subject to 
English law,®° but under what circumstances, and to what extent, 
she is to be considered as part of England is open to some 
question. The territorial waters adjacent are normally included in 
the term.®^ 


w^ll) Domicile . — A personas domicile is the country whicL J s 
con sidered by English law to. be his The words 

* consi dered by English law * are important and point to the fact 
that a personas domicile is not a mere _qnestiQn of fact.^^u t ait. 
infe rence of law drawn from the facts^ For further information 
as to the nature and meaning of domicile, the reader is referred to 


Harman v. Bolt (1931) 47 T.L.R. 219. 

37 See Annual Practice, note to Old. XI, r. 1; Fraser v. Akers (1891) 35 S.J. 477. 
Compare Buie 28, and Exceptions thereto, post. 

33 Seagrove v. Parks [1891] 1 Q.B. 651, and see Memorandum on Service of Legal 
Process, in Civil Proceedings, on Members of H.M. Forces, by the Lord Chan- 
cellor’s Department, April, 1944, in the Annual Practice. 

33 The Commonwealth of Australia Constitution Act, 1900, s, 6, provides for the 
application of the laws of the Commonwealth to all British ships (other than 
the King’s ships of war) whose first port of clearance and whose port of destina- 
tion is in the Commonwealth. As to the limitations of the doctrine that a ship 
is part of the territory of the country whose flag it carries, see R. v. Kepn (1876) 
2 Ex.D. 63, 93, 94, per Lindley, L.J. ; Chartered Bank of India v. Netherlands 
Go. (1883) 10 Q.B.D. 521, 544; Chung Chi Cheung v. R. [1939] A.O. 160; R. V. 
Gordon Finlayson [1941] 1 K.B. 171. 

31 See the Territorial Waters Jurisdiction Act, 1878. The Merchant Shipping 
Acts repeatedly recognise that ships may be arrested not merely in ports but 
within three miles of the coast; see the Merchant Shipping Act, 1894, s. 6^; 
Shipowners’ Negligence (Remedies) Act, 1906, s. 1; Worlcmen’s Compensation 
Act, 1926, s. 39; B. S. 0., Ord. LIIIo; Maritime Conventions Act, 1911, s, 8; 
Merchant Shippmg (Stevedores and Trimmers) Act, 1911, s. 1; note also the 
wide terms of s. 685 of the Act of 1894 extending the junsdiotion of every 
court to ships passing on the coast. The Patents and Designs Acts, 1907 and 
1938, show that the Jurisdiction of the English courts extends to foreign ships 
violating patent rights in territorial waters; compare Caldwell v. Yan 
VUssengen (1851) 31 L.J.Ch* 97 ; contrast Brown v. Duchesne (1857) 19 
188, and a British ship on the high seas is not part of the United Kingdom 
within s. 41 of the Army Act, 1881, R. v. Gordon Finlayson [1941] 1 K.B. 171. 
Aircraft covered by s. 3 of the Air Navigation Act, 1947, cannot be seized on 
patent claims. The extent of British jurisdiction is a matter to be determined 
by the, Crown, represented by the Secretary of State for Home Affairs, and is 
, properly presented to the court hy the Attorney-Greneral; The Fagernes [1927] 
P, (C.A.) 211. 
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the Rules explaining its meaning or nature, with reference, first, 
to natural persons ; secondly, to corporations.^"^ 

(12) Independent Person, and (13) Dependent Person . — An 
independent person means a person who, as regards the legal 
effect of his acts, is not dependent on the will of any other person. 
Since the term is used in this Digest with reference to a person’s 
legal capacity for acquiring or changing his domicile it means a 
person legally capable of effecting a change of domicile, and who 
is not liable to have it changed by the act of any other person. *^ 
Under English law a man of full age, or an unmarried woman 
of full age, is such an independent person. 

A dependent person means a person who, as regards the legal 
effects of his acts, is dependent, or liable to be dependent, on the 
will of another person. Used with reference to a person’s legal 
capacity for acquiring or changing his domicile it means a person 
who is not legally capable of effecting a change of domicile for 
himself, but whose domicile is liable to be changed (if at all) 
by the act of another.^*^ _ 

Under different legal systems,"^ifferent classes of persons are 
dependent persons. Under English law the two classes which 
indubitably fall within the term as already explained are — first, 
infants; and, secondly, married women.®^ Neither of these classes 
has the legal capacity to make a change of domicile, and both of 
these classes are liable to have it changed by the act of another 
person, who in the case of infants is generally the father, and 
in the case of married women is always the husband. 

The term ‘ liable ’ in the definition should be noticed. It covers 
i:he case of a person (such as an infant without living parents or 
guardians) of whom it cannot be said that there is at the moment 
any person on whom he is dependent, or who can change his 
domicile. The infant is, however, even then not an independent 
person in the sense in which the word is here used. He is legally 
incapable of changing his own domicile,^® and liable to have it 
changed (if at all) by the act of a person appointed guardian/^ 

See Rules 1 to 17, jiosf. 

See Rule 18, post 

Such a person as is here described by the term independent person is often 
called, both by judges and text-writers, a person $ui juris. This expression is 
borrowed from Roman law. It is a convenient one, but is purposely avoided 
on account of tbe difficulty of transferring without some inaccuracy the technical 
terms of one legal system to another. 

3® Such a dependent person is often termed a person not sui juris. 

37 liunafeios are purposely not added. Their position in respect of capacity to 
effect a change of domicile is not free from doubt, but the better view seems to 
be that a lunatic's domicile cannot be changed by his committee. See com- 
ment on Euk 17, post 
Enle 9, Sub-Rnle 1, post. 

9i Sub-Bule post 
1%, amd Bub'Rurk, post 

V; Z Mer. 67; R& Beaumont [18983 ® Ch. 490. 
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(14) An Immovable and (15) A Movable. 

(i) The subjects of property are in general throughout this 
treatise divided into immovables and movables, and under the 
latter head are included all things which do not fall within the 
description of immovables. 

Imm^able*; t hings which_ea nnnt be moved, ^ch^ 

a ^ye3^d s and 

a pe rs_0J3L has in them. He nce the term includes ^ CEattels r^L" ~ 
thatjsj Lo snyjJan d, etc., in which a persoiT has less th ai^ a freehold 
inte rest, as, for instance, leaseholds^! — ^ ^ 

Movables are^ in the- ,Jbcst ,jDlaeer'"sueHnEa^ 
be moved, ^•g*-* 5 anmaals 2 __^money^^_£fcock_J;g;,,^^^^^^^^^^^^r^ 
terins~goo3s ; and, In the sec ond place, ^t.hingR^^ (nsing tb nt 
in a - ^ry wid e sen se indeecl) which are the objects of r, clftim- 
(e.g^ Tpaymenl: of ^Baoney due fro m X 

lawyers ‘ chosesii ^action % in one of the senses of that ambiguous 

term.^® 

It is c onvenient to group under the one head of mQV_able s..>gQod6 
and chQs^ in action (the objects oi a legal claim)7for neither class 
fal ls xmcier tBfe^nel^ oT immc^bles, and each "class is in many 
resp ects, as regard^the conflict of laws, subject to the same r ujes^ 
The re is, howeve r, this essential distinction b etwep gpods and- 
ch ose^J^a^ction. that goods have in fact a physical local situation, 
and c hoses in action debts) have no iLwJjjjog^ h EngUsL law 

ascribes to them a situs on various groxmds. Hence, those Rules 
as to movables which depend upon an article having a real local 
situation, i.e., occupying a definite space, do not, except by 
analogy, apply to choses in action. 

(ii) The division of the subjects of property into immovables 
and movables does not square with the distinction known to* 
English lawyers between things r.eah or real property, and things 
personal, or personal property. 

For though all things real are, with certain exceptions, included 
under immovables, yet some immovables are not included under 
things real; since ‘chattels real^, including estates for years, at 
will, and by sufferance, or, speaking generally, leaseholds, are 
included under immovables, whilst they do not, for most purposes^ 
come within the class of realty, or things real. 

On the other hand, whfie all movables are, with certain 
exceptions, included under things personal, or personalty, there 

In some Buies, as, for example, those referring to administration, and in Rules 
which are intended to follow verbatim the words of an Act of Parhament, it 
is sometimes necessary to use to a limited extent the ordinary English division 
into realty and personalty, or real property and personal property. 

Chose in action or, as now used in the terminology of Acts of Parliameni;, 
thing in action, is used for — 

(i) the claim or right to a performance or service legally due from one 
man to another j 

(li) the thing claimed, e.gf., the debt due; 

(iii) the evidence of the claim, e,g , the bond on ilrhich a debt is due. 










46 


PRELIMINARY MATTERS 


are things personal, viz., chattels real, or, speaking generally, 
leaseholds, which are immovables, and are in no way aiBlected by 
the Rules hereinafter laid down as to movables/® 

To put the same thing in other words, ‘ immovables ’ are 
equivalent to realty, with the addition of chattels real or lease- 
holds ; ‘ movables ’ are equivalent to personalty, with the omission 
of chattels real. 

It is of consequence to notice the difference between movables 
and personal property, because judges have occasionally used 
language which identifies movables with personal property,^® and 
suggests the conclusion that all kinds of personalty, including 
leaseholds, are, as regards the conflict of laws (i.e., in the case 
of intestate succession), governed by the rules which apply to 
movables properly so called. This doctrine has now been pro- 
nounced erroneous, and leaseholds (it has been decided) are, as 
regards the conflict of laws, to be considered of course as 
personalty, but also as immovahles."*^ 


(16) Leas domicilii . — W hat is the country in which a per son is 


domicil€(r~mu^~Jbec[etermined 


hereinafter stated.” It may here 


. ac cordance wjfc h. th£-J8jul£s 
le r emarked that domicile is a 


t otally d iffe r^, thinff-from residence. 

A Trenen citizen is per ma.Tif-nt.ly England, but is 

residinOo r a tim ^ at. PnTta_ The law o f h is domy.ile is the law 




(17) loci contractus . — The expression leas loci contra ctm, at 
a ny rate^ used bv English conr^°i 

(i) It means the law of the country where a contract is mn/io at 

e ntergi hilo . Tills is the sense in which it is alw-a vp employed, in 
jtEs Digest, and in which it is generall y earlier 

English cases on the conflict of laws. 

(ii) It sometimes denotes the law of the place where the 

con tract is to be p erformed, which ^ a, more accurately styled the 
le as loci sohitionis. • 

(iii) It sometimes means the law by which the parties who 
make a contract intend it to be governed, or as it is often called, 
the proper law of the contract.®® 

These laws constantly do in fact coincide, that is, are one and 
the same law, as where X in London sells goods to A, to be 


For full discussion, see fost^ Chap. 21 B91, 

See, e.fir., Sill t. Worswick (1791) 1 H31. 665 , 690; BirtwhMe 7 , VntMU 
(1826) 6 B. & C. 488, 461, 452; ForUs 7. Steven (1870) X>,R. 10 3Bq. 178/ Be 
0*Keefe [1940] Ch. 124, 128; Duke of Marlborough 7. [1946] 

Ch, 78, 86; Me Allen* s WstaU (1946) 114 li.J.Ch. 298; Bdndail 7* Baindadl 



(19(583 t 


Goods of GentiU (1876) 
, , , l4.R.Ia:, 128; Be M&sse 

Compare Dmoan v. Lowem (1889) 41 894; 

1 Ch. 24. Of. Westlake, 164-169. 



RENVOI 


47 


delivered and paid for in London, and to be governed by English 
law. But they need not coincide. A marriage contract, or settle- 
ment, is made in England between X and A, who are a Scots man 
and woman domiciled in Scotland. It appears, either from the 
express terms or indirectly from the language of the instrument, 
that the contract is intended to be carried out in accordance 
with, the few of Scotland. In such a case the lex loci contractus^ 
in the first sense of that term is clearly the law of England; the 
lex loci contmctus, in the third sense of that term, is as clearly the 
law of Scotland. 

(18) Legs^JLoci ^sdutionis—^ contracts in London to deliver . 
go ods JbOLA in Italy. T h e lex loci &Qlutioms is the law of Italy . 

(19) Leg l o cijLctj ^. — domiciled in England, a British subject. 
ma]fes-AJi£3 0h^§co5and7^^ lexicons ls”tlie law^ of Scotla^c L " 

(20) L ex situs . — ^X leaves bv wfi) t.A_A fends in Englan j^, mnney^ 
in France, and mmiture In Italy. . 

situs, jis regards jhe land, is ty. law of England^ as 
regard tb^ mnn eyTtl^ law France ; as regards the furniture, 
the_jaw^.i5t-I^ — 

(21) Lex fori. — This expression always means the local or 

do mestic l ^ of the country to which a court wherein the action is 
br ougl^,''^ other legal proceedingfi are talcen. belongs. Hence the 
ter m excludes the application of any law other than the local law ; 
and this" i s so wh ether country referred to be England or a 
fordgn country, for , the-fm^rtirm he mriTle in 

to TSHand ^at jSej^Quats^^ tcTeertam matters <6..^.. p rocedure), "" 
alw ays~folIo^the i ^ ^at. is meant is that, when an action, 
i.q hrniT gbf in an English- oou g^ every matter ot procedure Is ^ 
detfer mined in accordance with the ordinary local or domesi^ law ^ 
of E ngland, and that this is sd ^^ven though the case have in 
foreign element, as where an ItSSte brings in England an action 
against a Frenchman for the breach of a contract made in Germany. 

t 


2 , MEANING OF 


‘ LAW OF A COUNTRY ’ 


(the problem of renvoi)®^ 



The object of these examples is to illustrate the meaning of the l euo sitm; the y 
are not intended to show la tT^r Iitt nifplinmhln tn thn thini*;n in qn^uhnni - 
As rt" TftAir , nnf*cflfTfnftTt tn these things will be determined by an 

Enjitiish court* as regards bhB land, "in wjili i.Tih imnjtiitL hm 

reg aftnhd iiibire^ii*iLA--i!ll'lllthi:e. in accordance with the le ic domicilii the 
testator* .. ** ' , 

TESTiSatee oh this subject is immense. See Westlake , Chap. 2 ; picey-,-$th 
ed. Appendix, Note I; Cheshire, pp. 86-129; VTolli, 130 138, IV 8-^196'; 
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(i) me^s/T^'^iienappli€d to England, the local o r 
do mestic law of Eng-land^ ; 

(ii) m^ns, when applied *t0 any toreign countn\ 


My tfie~locaLQr-4eefte 


usua. 


sometimes 




Dt that country ^ 


t haf~iCouirIrv apply toJjie deeisinn of to 

w lych the '*^ii]f nf^^, - 

Com ment 

The term ‘l aw of a country 1. e.g., the jaw jaf--Enf>land-j)r ^ he 

law of Ita ly, "already ffig'ilaineflJ ia ^Sbiguous. it mea rir! .i i i, - . 

its *mrrower and mos t uaiiaLa fl ^o the d e iwalhUji ' 'l oeai law of anv ^ 
eo' TmtaTTTrK.. llielaw wmeb ifT-ap nii'fifi ov the ooiiits thereof to the ' 
decision of cases w hich have in them no foreign elean ent Tt , 

in its "WMer sens e air ihe principles or may ir»j_^ thp mloc 

of th e tSUgrct oi laws, which the courts^ a coun try apply t.r> t.Vip. 
deeiaon of cases coining before them. 

. The Rules uuu tained in this Digest Rtat^the principles according. 
to which Ehfflisli courts will determine what is fhe system, of law 
to he' applied to the deeisfwr 6t a given ease having in it -^pv 
fnVrjgi flmmiti —When thes e considerations are* borne in mind, 
the varying meaning *of the expression law of a country becomes, 
int effigihloi — 

country is jKngknd.---; -Whm--^_y-jfeat&^a pplie’d t o 
chceum^ancestrf 'a ^Iven e flse^Miects that the case 


in ^ccordianc e mth the law^m K nigiand , t,hifiTX^il3!e..JUTOi * l a’vr of" 

E ngiana^ must mean^,t kft loc ^ 

tM iftTTTfi ^hat eyer 

law or principle an English court ^ould apply to the case, tlieTtlj ile 

Mconbridge, Chaps. 7, 8, 9, lOrT^estatement, ss. Goodrich, «* 7; 

Cook, Chap. 9j Ixjrenzen, Chaps. 2, 3, 6; J. Pawley Bate, Note^ on the 
Doctrine of Renvoi (1904) (the best accoxmt of the cases down to 1908)^, 
Bentwich, The Law of Domicile in its Belation to Succession and the Doctrine 
of jRentJoi (1911); Baty, Polarized Taw pp, 116 ff,; Mendelssohn- 

Bartholdy, Renvoi in Modem English Law (1937); Collier y. Rivaz (1841) 

2 Curt. 855; Frere t. Prere (1847) N. of 0. 598; Brmer v. Freeman (1867) 
10 Moo. P.O. 306 (the only English case of appellate authority) ; Hamilton y. 
Dallas (1876) 1 Ch.P. 257; In honis Lacroiw (1877) 2 P.D. 94; Be Trufcrt 
ass?) 36 Ch.D. 600; Ross V. Boss (1894) 25 Can.S.GB. 307; Be Johnson 
{1903] 1 Ch. 821 (the first English case in which the word renvoi appears); 
Amitage y, Att^Oen,' [1906] P. 185; Casdagli y, Casdagli [1918] P* 8§*/I10*- 
111; Be Annesley. [1926] Oh. 692; Re Boss [1980] 1 Ch. 377; Be Askew £19^)1 
2 Ch. 259, foUowed in Oolltm v. AtUQem (1931) 47 484; Be O^Kem 

[1940] Oh. 124; Kotia v. Nahas [1941] 403; Be Duhe of WelUngUn 

fl947] Ch. 506. Por periodical literature, see Abbott, 24 L.Q.B. 137 (19^5 : 
^ilhio Brown, ^25 149 (1909^; Schreiber, 31 H.L.B. 523 (1918); Mmk 

32 (1987); Griswold, 51 1165 (1988); Cowan: B7 fT of 

“ m a938); Griswold, 87 G, of Penn.L.Bey. 257 a^mU m&ok, 
(1941). The fullest discnesion in 
oil Bor continental Hteratuxe, 
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Brmsh natfeftial we should have had a 


W eiter verweisim 


SJSfISf® 


iiit estaT}e"Tucc 
domicile, ^w<r^s i n 


ansing from the fa ct that 



constitutes domicile.®^.^ 
The following sta 


has be en widely aceepted ^^ WKe n - ^ho 
foTtmTieiers a jural matter to a forei 





ws of that 


ely internal rules o 


^3 lE’or the difEereoce between patent and latent conflicts of conflict rules, see 
fosifj pp. 64-^. 

At least two important differences between English and New York rules as 
to domicile suggest themselves: (1) in New York law the abandonment of a 
domicile of choice does not involve the revival of the domicile of origin (coa^tost 
Pule 8 (2) (ii), yo^t); (2) in New York law a married imm n can ’ Jive a 
different dom^ile from that of her husband (contrast 2 to Sfele 

.u ' ^ 
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PRELIMINARY MATTERS 


of th€ foreign system, i.e., to the 

its conflict o f law s rules ? th is 3 tuatioji,_ja..-w«r^ 


coilceivat 


Sr 


71) The ““eOTfr'"imglit a pply thc^^^d omestftr ruTe^loLiJMlIbm^ 

country, that country .. applicable to a 

purely "T^'estic situation\ arising:^ il^ci^ein without, jegard,., to the 
elements which render" the situatiem a conflict of laws^ situation for 
the Toieign^ Thi^'Pin/tlie c,ase_pf a BritTsTTliubjcct dying 

intestale ‘‘go micTled in.^It^^„ and . Leaving- mov ables in England/ the 
EngHsh"” cquji_.mig.hL adopted this solutiqnX J]);|{!y.the purely 

’ domestic”rule of Itaha n^la^pT ^pIicu^^ ^ to Italians, disregarding the 
fact' that the in te state Bidtish subj ect. This solution, which 
is herSnafter called the ^m tonaf law theory % requires proof of 
the71nt,emarTa?^ country , and Joes not r equire proof 

QfTts"""c Q]affict^ has been . recommended two 

English judg es on the ground that it. is *■ simple and rational 

72 ) If the c onfli ct ru le of the foreign couhi rY^Jcdiu^^ to 

the law oFThe forum^r on Fd ^’tRe law of a IhIrcF country, the 
court might acce pt the reTerencc""^ d appl y the internal law of 
the^um m or the internat^aw^oITtTiLe t^^^ TkoJormer 

pro-cesi ^is-dS di^ as ^ ac ccptin^Thi^ Thus, 

in t he *ease of a British subject dying intestate do miciled in Italy, 
lea ving movah tes' in England, t he EnglMr’TourT^^ it 

ado pted this solutlonr S pply the llomesuc ruIe7)I"E ^ 

is theTiJrTa i g^ the Administration ot^Estates Act, 1925, 

d isre^xd lng""^^ that ' ^ in Italy . ** 

theory L regg ii^a rule of the foreign jountrv, 

but doe s not require "pi ^f^f the for cign _ruIes about renv oi. It 
ha ^een ^'"^^ ted"^bv^n^ ^]E3^^ 

(3) The "gmirtrmfgl^^ case Hrexactlv the same way 

as _^it Jay-^e th r^gn' cQ^ in tlie**’Sie* 

of a BritislR.-£iil^4^el^ Inir^slite domici led inl^TIa ljzT^^ 

ninvabTfig in EnglapdT t]he Egglish^“‘c5x IxrT^^ this solution) 

wdul3~3ecide t he cas..£ jisuiL^iilduhe.jiecid€(f^ 

If*‘“*i1IeTKaIia^^ refer to Bn^sh 


• law ’ and would 


Schreiber, 31 H.X/.B. 5Q3, S5, adopted by Beale, Treatise, s. 7, (8); Goodrich, 
p. 13; Griswold, 51 H.L.R. 1165, 1370. ' 

Cheshire, p. 87; Morris, IS B.Y.B.LD., pp. 32, 33; Falconbridge, p. 188. 

S5 This appears to be the solution generally adopted in the United States; Bestate- 
ment, s. 7, Re Tallmadge (1919) 181 N.Y. Snpp. 336; thougb there is dissent: 
Griswold, 51 3165, citing Gray y. Gray (1934) 87 K.H. 82, 174 Atb 608, 

and University of Chicago v. Dater (1936) 277 Mich. 658, 270 N.’W. 175, on 
which see Cook, pp. 246-250. 

Re^ A.nmsley 1^1926] Oh. 692, 708-709, per Bussell, J. ; Re Askew [1980] 2 Ch. 
259., 278, per Maugham, J. ; of, Barcelo T. Mectrolytic Zinc Company of 
Aiistrgljisia (1932) ^8 G-l/.B. 391, 487, per Evatt, J. ; Breftiet'V, Fr^^eman 
;,(18,5T);^ Mamilion v. Dallas (1876) 1 Oh.I). 257. 

'U'^§m 0 ^Forgo (Clunet, 1883, p. Bi);, L'Affair& BouUi (Olunet, '1910, 
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domestic law. If. oa the other 
*1^ Ital iaif comt: : jQ u 1ri r effer ...fo 'Englisli ‘ 
thaxjeference t o mean E nglish co nflict of laws, and would ‘ accept 
th e renvoi ’ fron ^ Enpliali law Pnli^n finmc"fir Imr, th^n 

the E nglish cour 

whicfi' is hereafter called the ‘ 





statemeM m the 15tr edition of 


unbTgKen c atena 
were'^rivecl ‘at^Vithout, i 


the theoretical and 
follow that they lay do 


vour.®® But these decisions 



Fr^ 

hy 

will^hich was va 


lit^gggp r>7 ijgsjijrgB tiAvJi 




that the 


n. R ussell. J.. he ld (1) 


jymSlBMBBmwir 



e renvoi oac 


rench law<:^ The decision would have 


accoraance 


o wn inclination, a dopted the internal law solytioTi and app 




[1926] Ch. 692 (esi^ential validity of will of movables). 
[1930] 1 Oh. 377 (essential validity of will of movable 
[1930] 2 Ch. 259 (legitimation by subsequent maxriage) 
[1940] Oh. 124 (intestate succession to movables). 


of will of movables and immovables). 


fl947] Ch. 606 (testator’s disposing power in will of immovables). 

Pr^ace, p, iv. ■ 

^ JPosti pp. 55-61* 
ee ri9962 Oh. 692. 

J^lE^tig.l2e MdrUn [1900] P. 211 and not following Be Johnson [ITO] 1 
Oh* ^ now wdl settled in the sense laid down by Buss^l, J.: 

Second, is open to the comment that F;?each law 
iar? Iplot'wNknse tho; was a pritish 

sense, ft 












PRELIMINABY MATTERS 


In Be Boss/’ t he testatrix, a British subject, died dom icikd-m 
Italy leaY^ mova€Ierin~EnglflBd-.aad^ and immovables in 




poxtioj[ojo^j^^ Luxm oore, J. referred I t ^an 
so f ar as the rr^nva.}j^ . w€ c ori ce^^d^ Mc Sse tne te sfa^rix was 
doSIc iM ia iS^an cUr^ l aw ^so far, as t he immoYables . 

wATfi^^7?imrftrned7l^ thev werejsi t iiated in Italv..„ Fi ndiPjg that ^ 
the Ital ia.ii cair^ would have ref erred to English ' law ’ as regards 
both itne movableriind..iiiui]o b ecaus e the t estatrix w as a 

British' subject; ' alfft-^woi^ld have accepted the renvoi back to 
ItaliaSTlS^y ^e Anally Applied EagfiSE!2 p ^tic Taw,ly-it^^^ ^^^ 
that tue win wa s h^^ validT^"^ ^ 

IST ^e an En glish-marria^ i^ettlen i^ on th e- 

occasion of A’s firs|^arriage.gavg^^ jspecial p.Qsier pf ap.p.oijLt- 
mergr^ong'thT childrenu of a secon4~a ig.rrriage if he mar ried again, 
a B ritish subj ect., choke^ 
oh taine(La,.jciivinrce. the re from his firs t wifcj. and married 
again. _ Mter h e b|?d acquired h is jS errnaiv dotoicile. before the 
divorcd^_A had a daughter b y th^ lady wlio eventually heSmo-his 
seeon3Iw^~ A plirpbrteJ''^fe^exercise his power of appointment 


in favour of this dau ghter. Th e questfdh^TOS therefore wh ether 
she "was"an object of th e powerT^ In t he view of Maug ham, J. 
thi s depended on whe ther^ she ^ad been legitimated b 


her father havm 




He considered^that a German cou 


law as the national law of A 


back to German law. 
an^ held thaT^ tEe^daugh ter wm 
h^e been the same if the leam e 
domestic law in tSe lirst Instanc^ 


cision would 


,ed iudge had 


already been held irrelevant. See Niboyet, Manual de Droit International 
?nt?d, s. 733; Fillet, TraiU Dratique de Droit International Pnvdf Vol. 2, 
s. 581; Falconbndge, pp. 139-142, 170; Cheshire, pp. 117-118; Morlls, 18 
B,y.BJ.L., p. 40. 

[1930] 1 Ch. 377. _ - . 

The decision is open to the objection that the court assumed that English law 
was the national law of a British subject without noticing the hiatus in the 
reasoning of the Italian expert witnesses : see t.05t, pp. 67, 58, Falcon^ 
bndge, pp. 146, 154-, 203-4. 

” [1980] 2 Oh. 259, followed in Collins v. Att.-Gen. (1931) 47 T.L.B. 484. 

But it seems arguable that even if the daughter was legitimated, she was aani 
a child ‘ of ^ the subsequent marriage; R$ wicks' Marriage Settlement [1940l 
Ch. 475; contrast Colquitt v. Colquitt [1948] P, 19; cf. Cheshire, p. 121; 
Falconbridge, p. 191, note (1), 

The legitimacy Act, 1926, s. 8, was not available because A was still married 
to his hirst wue when the daughter was bom; see s. 1 (2) and poaU'p, 509. 
de<^sion IS open to the objection that the court assupied that %#sh law 
^ Ojathmai^law of a British subject without notjmng the hiato ha 


esq>ert ^witness: se4 pp.^ 57, 58;. 

^£e German e^xpert stated; '1 am^lnfbmwadr'a®^ 


Tfhe German e^xpert stated; 
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a foitish subject died intestate domiciled in 
Italy ffid lea ving mo v ables ^ in ~ England . Her domicile of origin 
was in that part of Ireland wEck isnow Eire. Cr ossman. J., held 
that an Italic her movables in accordance 


which he interpreted to mean the domestic 



view t hg^decision seems surprising, because the conne 
the intestate and the law of ICire was of the niost tenuous 





•opert 


become 


the testator could in the circumstances only dispose of half 


e other half passed to his mother as 


The question was who was ent: 


Sr¥h as the law governing the 


lies in g)pam 

then, finding that it would refer to Engli s 
law of the testator and wxiuld not accept the renvoi back to 


law. decided that En glish domestic iaw g overnga^the question of 


the testator s 




‘"believe that John Bertram Askew was an Englishman. Therefore English 
. law would be applied by the G-erman court Even the most supeiicial 
student of German conflict of laws must wonder how the German e:^rt 
' persuaded himself (and the English court) that English law was the national 
lawiof a British subject. 

[19l0] Oh. 124. 

She had never been in Eire in her life except for a ‘ short tour * with her 
f lather sixty years before her death ; and her * national law ’ waa held to be 
the law of a State which only came into existence during her long sojourn 
in Italy, and of which she was not a citizen. See Ealconbridge, 204-206; 
56 li.Q.B. 144; Cheshire, 111-113. The case recalls the much-criticised 
decision of Earwell, J., in Be Johnson [1903] 1 Ch. 821, criticised by Dicey, 
19 L.QJt. 244; Pollock, 36 D.Q.B. 92; Bate, pp. 19, 115; Abbott, 24 L.Q.B. 
144-,145 • Jethro Brown, 26 li.Q,B. 145 ; Lorenzen, pp. 44-47 ; Schreiber 
31 H.L.B. 564-557; Ealconbridge, 133-136; Scrutton, L.J., m Casdagli v. 
Oasdagli [1918] P. 89, 109; Bussell, J„ in Re Anneeley [1926] Gh. 692, 706; 
Maugham, J., in Re Askew [1930] 2 Gh. 269, 272. 

S' 7 [1947] Ch. 506; afflrmed on other grounds [1948] Ch. 118; discussed 64 
D.Q3. 265. 821; 11 M.L.B. 232; 26 Can.Bar Bev. 467 (1948). ^ 

This important fact has been supplied by one of the counsel engaged in the 
case. It is omitted from the reports, which fail to indioate clearly in what 
respect Spanish domestic law differed from Elnglish domestic law. 
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PRELIMINARY MATTERS 


test ator had, of course, full disposing power ; and English domestic 
law governed t he constr u ction of Eis 'wil l, si nce he was domiciled 
i n ‘Enyland T^ The result w as that the gift in the^panish will failed 
fo r -uncertainty and_.th £-S5anish I giul fflll.ip to the-iesi diie _disposed 

of ^lSvthiL Engh Sii vgl LIL. 

Wvmi^jPlrrvr' X^. princip al -antfajorit y for holding that S panish 
‘ law^^ meaHT Spanish rules of the conflict o f l aws and not Spa nish 

/iniffaefir- law wag a <tiotiiTn~ nf -t.he Privv 


^ah.as^° ^ The P rivv rmincil sai d : ‘ In the E ng 
which refer to the national law of a vroyositiis are to be eg 


IfiTyiiTirtwBiWPiWgliKfyi 



imports the law of 


so imported shall be apphe 


appeal from a Palestine court and was considering the Palestine 




coi ffict of laws was nec essar y obiter,^^^ Bnt ^ even as a dictum ^i 
the statement camot, ‘iriS suSmitteds be considered accurate for 



bu t also in their resu , 

cot rrt^ sR (iefer to tte iSteij 
prowitns domiciled 


le suggestion t i 
conrt^s view 
to -well-establis: 


The decision is open to the comment that none of the parties was concerned 
to argne that the reference to Spanish * law ' meant Spanish domestic law ; 
and to the ohjeotion that 1he court assumed that English law was the national 
law of a British subject without noticing the hiatus in the reasoning of the 
Spanish expert witnesses: see post, pp. 57, 58. 

[mi] A.O. 408, 41$. 

Of. P*alcoUhcidge, 217. 

^ Boat, p. ^ 


p. Of.' the contmeing criticisniis^ of SalbonferiteOf 
pp. 124-125. , ‘ ^ ‘ . 
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Sco ye of the doctrine. Th e tr>tal Tenvoi theory obtained a 
fnnf-.hnld in the T^iTiprligl^e onflict of ^lawg jjirou^^^ of 

the Thus in Collier v. Bivaz,^^ 

on e^n^TTEe earliestliaseir the, cqu^ bad to consider the formal 
validity of a will, maiie bv a subject wEo died 

domic^drinJie ^^ in the En^ h sense" Some of the.^CQdic^^ 
we re not executed in the form r^mred by Belgian domestic law^ 
tho ugh ^ jhe£ _weie_yA iy^^ df^Tnept-i^ law Up on proof 

that_a^ Belgfan^]ff^9ul4 consider these eodicils f to have ^ en 
well executedj ^ifTlTJe^er admitted them to probate, remarBng 

that ^ the court sitting h^ to^ l^ It, muijt TOTOlder teelf 

sitting^jji ^Befgitumri^^ circn ms^nces of^he case iJI^ 

Tlns^ ca ^ w^s Jdrsan DXQVfi ^by^ v« 

F r eernan^^’^ on appeal from the Prerogative Court of Canterbury . 
Sihce Bremer v. Freeman is the "only English decision on the renvoi 
do ctrine"!3^^^pggan:^ it would be- a very imTT-T ^ i;\at r n rr 


if the judgment were uneq ^p^^^flVh iit imfnrt.nTifl.tely 

is s o intricate and ^ s^ ambigunns_that it has been plaiTnftd as an 

aut hority both for^^ and against the reT|vnjy ^^octrine. 

^ has been applied to cases of intrinsic 

va lidity of wills and^ ocase^ r^ as well as to cases„ 

of formal ^inliditv " iii l^s" b^n applied when the 

refe rence has b^n to the law of the domicil e,^^ the law of the 
plac T'^^ere ^wiU made OeoD actus), ^^ a.n d the law of the 

never 


«5 Falconbridge, 177-178, 211-212. 

86 (1841) 2 Curt. 866, discussed by Cheshire, 113-115; Mendelssohn-Bartholdy, 
68-64; Morris, 18 B.Y.BJ.L. 43-44; Abbott, 24 L.Q.B. 143; Schreiber, 31 
H.L.B. 639-641 ; Falconbridge, 120-123, who calls this case the ‘ fons et origo 
rq^iili ’ : 63 L.Q.B. 662. The decision is open to the same objection as Re 
Annesley [1926] Ch. 692, ante, p. 61, note 68. For other cases of renvoi on 
the formalities of wills, see Frere v. Frere (1847) N.C. 593; Bremer v. Freeman 
(1857) 10 Moo. P.G. 306; In horns Lacroix (1877) 2 P.D. 94; Boss v. Boss 
(1894) 25 Can. S.C.E. 307. 

87 (1867) 10 Moo. P.C. 306, 374. 

88 Jethro Brown, 25 L.Q.R. 149-150, Luxmoore, J., m Re Ross [1930] 1 Ch. 
377, 393-396. 

88 Abbott, 24 L.Q.B. 144; Bate, 11-13, 110-111; Mendelssohn-Bartholdy, 69. 
Of. Falconbridge, 123-126, 176, note (g). 

88 Re Truforb (1^7.) 36 Ch.D. 600; Re Annesley [1926] Ch. 692; Re Ross [1930] 
1 Ch. 377; Re Duke of Weimgion [1947] Ch.. 606. 

n Re Johnson [1903] 1 Ch. 821; Re O^Keefe [1940] Ch. 124. 

82 See cases cited in note 86, ante. 

88 Collier V. Rii>az (1841) 2 Curt. 865; Re Trufort (1887) 36 Ch.D, 600; Re John- 
son [1903] 1 Ch. 821; Be Annesley [1926] Oh. 692; Re Ross [1930] 1 Ch. 377; 
Re Askew [1930] 2 Ch. 269; Re 0^ Keefe [1940] Ch. 124. 

«•* In bonis Laorotx (1877) 2 P.D. 94; Ross v. Ross (1894) 25 Gan.S.C.B. 307. 

98 Re Ross [1930] 1 Oh. 377; Re Duke of Wellington [1947] Oh. 606. Cheshire’s 
' statement (p. 126) that in all the oases except one (KoUa v. Nahas [1941] 
A.C. 408) ‘ the problem has been to determine the meaning of the expression 
'**law of the domicile”-’ seems to require modification. 

98 q)her© is a famt auggestion by the Privy Council in Vita Mods Ine. v. Vnue 
Shipping Co. [1939] A.O. 277, the doctrine might be applied to the proper 
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status.^' In countless has applifirl 

for eign law in cas€s o f contr acts, t or ts, bankruptcy, companies, 
negotiable instruments, transfer of mov abl es, infantsTTunaflSg^and 

domestic law of the foreign . 
country witkoitTrega^fd to its rules oFthe cpu fllcrof law The re 
IS tfierefore aT^yS* no j ustifca t ion for generalising the f ew English 
naReTTunFenvoi^^ that a reference to forei 



of writers are opposed to i t.^ an d it is submitted that be fore the 
do ctrine is jpene ralised in to a rifle of univ ersal application for all 
situffion^lnthe conflict of laws, the warning ^invoIved^irT^tte^ 


following criticisms ou 


Cri UczsTnsof the doctrine. Th e c riticisms of writers mav 
summarise d as follows* , 

It the ioreign country also adopts the total renvoi theory, 


i wiKOgJIMOilil Mi titKiif miiikn 


i nec^mhilis wo uld be constituted* ThCr 
inmiire how the fore 





d oes $0 because, as ye 

t^T ^ply the tneorv tathe law of a country w hich als ff ^ 

t2) The total reuTOi theory makes ^ry tb iTtg ^^p^ d on ^the 


law of a contract; but the suggestion was obiter and was, it is submitted, made 
ver mcuriam: see Morns and Cheshire, 66 33S-385 (1940); Balconbridge, 

2ia, 342-^43; p, 681. 

Armxiage v. Att-Gen. [1906] P. 135 (recognition of foreign divorce); Be Aslcew 
[1930] 2 Ch. 259 (legitimation by subsequent marriage). 

8*' Mendelssolin-Bartholdy, pp. 46-67 
, 1 6th ed., p. 866. 

^ 6th ed., Appendix, Note 1; of. Westlake, Chap. 2; Jethro Brown* 26 Ii.Q.B. 
146; Bentwieh, Lato of Domicile in iU Belatim to Succession (1911); cf. 14 
Can.Bar Bev. 379 (1936); Criswold, 61 H:.L3. 1166; Wolfl, sa. 178-196. 

^ Cheshire, pp. 86-129; Paloonhridge, Chaps. 7, >8, 9, 19; Beale, s. 7; Goodrich, 
s, 7; Cook, Chap. 9; Ijorenzen, Chaps. 2, 3, 6; Schreiber, 81 H.L.B, 628; 
Abbott, 24 L.Q.R 187; Bate, Notes on the Dootrine of Bemoi; Morris, 18 
B.X.B.LIi. 82; Mendelssohn-Bartholdy, Bemoi in Modern Bnalish Law, 

. .4. Morris, IS BXB.LL. 37; of. 12 B.Y3,I.L. 176. 

'A Be Ashew [IW] 2 Ok 269, 267; KoUu y. [1941] A.C. 408, 414. 

A. 126-127: *PerS<mally, I cannot approve a dockine which 
if ^ o^er cotmtry rejects 
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do ubtful and co nflicting evidence of foreign ® Moreover 


thistneory tlfe-t. it. prf>nf not only of t 


foreign conflicts r ulesj but of the foreign rmles about re nvoi — often 
ersi^ and doubtful ^art of its conflict of laws^ 


Ir *CQ^RgRiaJ Lcountrie&, ^decided cases, at leaTt of courts of fir st 
instaffceTare not binding as authorities to be folio wed 5 and doctrine 



as it would be e 


up* to the presen 


courts o 


sdiction \ The difficulty would have been avoided had the 


learned judge referred to 


^m ost strikin g conflict of 

conflict rules is that by English 1 


law of me domi cile, and by Tnany 
g overned b^ the lii'^^bf the nationality . W henever the propositus 
is""a BritisE" subject, or an American citizen, the foreign court^s 


aningk 


i ritishJ la w or ^ Ame rican^ law. ^^ 
renvoi doctrine, w! 





lying some non-British law_as the national law of 
a' BriSsh if^is domicile of origin was outside th e 

BrTSsEr Co mmonw^ lth, the y might^llfi^ iQrced to do If the 

of the propositus in accordance 


with the British N 


be ambiguous, ib r the U nited Kingdom and sojnej^f t 


® Per Maugham, J., in Re Askew [1930] 2 Ch. 259, 278; cf. Hiorenzen, p. 127. 
» £194:7] Ch. 606, 615. , . . ^ ^ r t. 

10 Jor conyincing criticism of the evidence of foreign law given in the English 
cases, see Ealconbridge, 14:1-142, 193-194, 203-207 ; cf. 56 L.Q.B. 145. 

11 This dif&culty, it is submitted, vitiates the reasomng in Re Johnson [1903] 
1 Oh, 821; Re Ross [1930] 1 Ch. 377; Re Askew [1930] 2 Ch. 259; Re O'Keefe 
[1940] Ch. 124; and Re Duke of Wellington [1947] Ch. 506. Cf. Ealcon- 
bridge, 194-208. 

Re Ross [1980] 1 Ch. 877 ; Re Askew [1930] 2 Ch. 259 ; Re Dnhe of Welhngton 
[1947] Ch. 506. 

Be Johnson [1903] 1 Ch, 821; Re O'Keefe [1940] Ch, 124. ^ ^ ^ 

X4 gee comments on Re Johnson [1^3] 1 On. 821, by Morris^ 18 B.T,B.I,Xf. 47; 
Ealeonbridge, 134. 














58 


PB.ELIMINAEY MATTERS 


each, contain several law di stricts ; there is n o United Kingdom or 
nr i'iiSgSlI^aw a nv more th an 
T^Tl^rtoSlen^fiaeory is often, diflicHlt to ap ply. ._excep.t_at . 
the exp eni^ ' of the^ W r ule that in an E nglish court 

in<»flns domicile in the Englislusen se,.and that, tlie foreign. 
cofift’s"view of where the yroposiUis was domiciled is irrelevant.^'’ 
For ~if a^rnaTr~dies jntestate domici led in France in the E ng lish 
a.Tid iTi^En|glaad in the French sense, and the French cour t 
wo uld refer to Eng lis b_-Ia3g becaus e French conflic t of _Iaws 
in testate succession to mnv ahles is g over ned byL .the_ law of the 
dom icile,”, the English’ court cannot d istribute the mov abl es in the 
same way as they would be ‘dis tributed by the French c ourt 
without first ab andoning its rule th at-th e intestate w .as domicile d- 
in France. first 

to hold that the intestate wa s domiciled in France notwithstanding- 
the fact that bv Erench..law he was domiciled i n E ngland, and 
then to acoept*^ reference to E ng lish law ffoiif th e French conflict 
of laws which can only b e predicated on an En glish dom icil e in 
the French sense.^^, . * 

( 5 ) It is often said that the total renvoi theory promotes 
uniformit y of distribution.” . If, in a case^t mtestag yi ^h'fe E nglish 
codft applies Italian d omestic law a n d the Italian co urt appli es 
Eng lish domestic la^ I he n the movables in E ngland and ip T talv 
mav~be distributed3 ]ljiiffe? ent diredtions ; bu t if the English. cour t 
gives whatever de cision the Italian court woul d give, uniformity 
ot'~ d!f&ibutiop is secured , feut there are several answers to tMs 
a rgument, (a ) Un iformity of decision in the jjfi gJiab conrta mi^t 
be t hought to be at least as important as uniformity, Qf 'distr ibutinn, 
i n a pg^dtiiar case ._ At-present the effect o f acqmmg a dom icile 
i n a fordgn country may sometimes be t o make the foreign 
do mestic law apn liP.a.l^er”-s^met.im^^ Engli^ nnd 

sa metimes the domestic law of* some third countrvj ^^ in acc^dance 
wit h whatever'~Iheoty of ^nvoi happens to be in vogue in th e 
for efen country. (b) Umformitv of distribution would onlvlbe 
po ssible if the English court applied the whole law of tl^e fouainyn 
c ountry, including not only its rules of th e conflict of laws/hutia lso 
itl^es oJr-oublxu' proceaure.^n practfce all opnrts sfep 


w Be Mmin 119001 P. 21L; Be Annesley [1926] Ch. 692. 

»« S<^uo/t6 to: p. •^l.'oSeT " 

Phis difficulty, it is submitted, Titiates the reasoning in Gollier v. Bivax (1841) 
3 Curt; 865, and Be Armesley [1926] Ch. 692. 

»», Pioey, Sth ed. pp., 869-870; Gtriswold, 61 H.L.I. 1180-1181. 

« Be Anmsle 9 ~ 11926] Ch 692; Re Aehem [1930] 2 Oh. 259. 

tos'PlSO] 1 CSh. 377; Be JDttfte o/_ WeUmqim [1947] Ob. 606. 

I'Cih. 821; Be O’Eeefe p^],Ph; 124,- 
Be A»hew 119301 2 Ch. SSB. 
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short of that. We may be ^ 


^ from his yictmi^s de flj;hj Jio matter what the 

relevant” ha^ to 


uiion wo 


national died intestate do 


wpuld^’aistnbute the movables in England in accordance with 




Jhe matter. fcl 



desirable than in the case^of a BwAisL subjec t dying intestate 

the foreign court also adopts the total 
uL7is.,iirul6i^ii;iitv~c3f distriBiltion unattain^ 


able, but logically no 


These difficulties, and others wh 



is nresented for adonting th 


his is one of the only- 

two exceptions which the American R 


voi ought to be rejec tedJl — If the — 
question before Englisb omirf, is wb^tW X has acquired a 
nfoprie-carv mlere^ 



Of. Cleaver 'y. Mutual Reserve Fund Life Association [1892] 1 Q.B. 147 ; Be 
Crimen [1911] P. 108? Be Ball [1914] P. 1, Re Sigswarth [1935] Oh. 89. The 
principle has been applied in the teeth of an English statute, and so would 
presumably be applied in the teeth of foreign law. Of. Maugham, I,, in 
Askew [1930] 2 Oh. 259, 275-276. 

AntSf p. 66. 

Of. the suggestion of Mahgham, J., in Re Askew [1930] 2 Oh. 259, 278, that 
the matte should be made dear by * a Tery short statute % and Ealconbridge's 
comment, pp. 152-163. 

ST I'alcoftbridge, 180; Obestoa, 137-15®. 

»« Sections 7, 8, - ' ’ 
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the lex situs. Such questions ra rely arisej_Jifi Ean , a e., Ji . Tigliah . courts 
do rigrnOTmallY try tojoz sien landJ i B i J t -a hftn 

tb^ y^a^the re^oiifor applsing. ieai^ifetlj ^Wrg a J ;baJab&Jea! 
s? tgs sho^d ~ bfjS erpreted to oieanL,th%Jla®; which, t h e - i eai.jitu£__ 
aod^for only injiMs-gM:_can t he for a pplying.jbe 

/eaTsito be implemented. Sup pose that a British subject dies 

~Italy..,-atid-lh at hy-Jtaliaa . do mcRti . e ..la w 
XjTeSg^g^jESand^^u^hat the Ita lian cou r ts would ap ply 
the n atioi^iaw of the intes tate and would hold th at Y is entitled. 
The1.r£rument is that itwuld be~firt5e*loptSII IF i n ^ i ^ ^^ ... coi i rt s- t o- 


decide that X is entitled to the land, because Italian ofScials would 



the relevant foreign 


Buk 20, pc^tf p. 141* 

30 this leasoxt 11; i$ submitted that the decisioas in Me Moss [1980] 1 Ob* 877 
(so far as the immovables were concerned) and Me Duke of Wellington £1947] 
Ob. 606, were correct, subject to what has been said ante, pp. 67-60, about the 
difficulty arising from the reference to the national law of a British subject, 

3x Balconbridge, 18(^181 j Cheshire, 128 j Morrii 22 B.‘S'.B*I*L* 237 (1946). 
Falconbridge, 181^-183; Cheshire, 127 ; Bestatement, s, 8* 

Armtage y. Att.-Gen, [1906] P. 136 ; attacked by Morris in 24 Can3ar Bev. 
73 (1946); defended by Tnch in 26 Oan.Bar Bev* 226 (1947) ; eee posU pp* 376-0. 
^ Section 8. Of. Cheshire, 127* 

(H^e % ^ Palconbrifge, 18M88; 

H ,Wconbridge,*^X77-179, 209-212; Cheshire, 127, 
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countr y, or by any system of daiyiftstif* to by the 

co nflic^^ule of Ihf for-ftjgn countrv.^^ - It may be doubted, how- 
ev er, wliethef”{^ extremeJiidulge n^L allowed to testatorsrby the 
Wi lls Act, l^Tr£Rs~^j:Jieen^c^^ far enough. FQr under that 
A ct, testators may in certain cncumstances choose between no, 
Iess_AllS ^our systems of law ; and it seems likely that Parliament 
in tendeffTorefer only to the domestic 

systeimijof la iw Much it authorised.^ ^ M oreover, there is no English 
cas e in which a will complying with the formalities prescr ibed by 
the domestic law ot tjie testator^s domicile has been held formall y 

invalid ^for failiTO to comply""^ h the. p rescribed by 

wfiiatever system of law wo uld have been referred to by the conflicts 
ru jeLof tjb jS^l^st^r’s domisik^ These. co?;^gjd^yatio us., it is sub- 
mitted , thro w doubt on the expediency of e xtending thcNprinciple 
i n^ favpr^~~te^^^ chnicer‘l^sysi^TO< 

do mestic law allowed^ by-t tie WittrAct, igST T 

(5) Ce rtain cases of transmissio n^^^ W here the foreign law 
ref erred to by the English court would refer to a second foreign 
la Wj, and tjie second ruiclM'li law WQU IH aprrep wa s applieahle. 

th e^case for applying the second^ lo reign law is strong. Thus, if 
a G erman natioSal dot^cileTlLn'^J^Wnce 'died leaving mo^^les in 
En gland, and JTench and Lrerman~~iaw botn agreed that German 
do mestic law was atyplicable bec ause the propositus was a lie rman 
nat ional, it seems that the English court should accept the situa- 
tirm q.T^fl.pp1y F or the Practical advantages 

of deciding ^e cij^e the wav the French and German courts would. 
decide it seeniJ:p outweigh the theo retical d isad vantages of this 
mil d form^ of t?!Esmssion. If. on ike other [land. the conflict 
between the Engl ish and French conflict rules was not patent buF 
lat ent, tne decision sBBT!n^^^^f*submltte d7T^^E5^rwIse. Thus, 
if t he JbrencfT conflict rule would have referred to German law, 
not Because the propositus was a l^erman national, but because 
he was domiciled in in the Jb’rencti sense, tlxe ijinglisST 

cou it shouicTiit i sjul^mittedljli^i^^^^ from Fren^ 

t o Germak law 'Frftn pji (jomestic law, because 

tiio nrrhinh iri-*<»J«»TOTif m nn TCnfrlish cOUtT 

?is a aomi'cik Mi the 'j^gasn seose.~*^, 

Cf. Collier y. B^vass (1841) 2 Curt. 865; Frere Y, Frere (1847) N.C. 693; In honts 
Lacroix (1877) 2 P.D. 94; Boss Y. Boss (1894) 25 Can.S.C.R. 307. 

Post, pp. 822-827. 

Falcoubridge, 126-127. > 

40 Palcoubridge, 165, 178. . , ^ 

41 Griswold, 51 H.L.B. 1190 ref. Be Trufori (1887) 36 0h.D. 600; Bate, 112-U4. 

42 Be Martin [1900] P. 211; Be Annesley, [1926] Oh. 692; post, p. 96. 

42 For other exceptional cases suggested by writers, see Falconbridge, 183-184 
and comment thereon by Moms (book review of Falconbridge), 7 U, of 
Tor.DJ. 628 (1948); Cheshire, 128 (capacity to marry). , But this is a question 
of status, and so within the third exception on its wider interpretation. 
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3 . THE PROBLEM OF CHARACTERISATION 

Introductory. The problem of characterisation®® has been 
by many Finrnpftflj3,.._and some English and A merican 
writers as a funda mental problem in th ej:^oiiflkjLQf..l^^ G enerat e 

atte gEion'^^p^ first direc ted to, it. bY-J;he Erencli- jurist ^EartiiLjn^ 

jJ^Jl-^The p roblein^^as introduced J bjL^ Amen lawyers by ' 
Loren^ eiuin 1920 and to English lawyers by BecKH; in 

Nature of the problem. The conflict of laws exists because 


conflict of laws a 


common denominator. 


concents or categories nnd local nlace elements or co 


ennff some 


e ^ formal validity of a 


rififhts o 




eL^ovem^ by the law of their 



folrowiuglillustrations show. 




marriage, acquire a^omicile in ATgiers^ , where the husband buy s 
l^d and di^7 ±iis wictow^nSms ' a share in the land. The 


altese conflict of laws and the French conflict of laws (which 


applies in 


by the 


J.** "iVill AWmTiRw^ 


Lorenzen, 20 Col.L.Bev. 247 (1920), reprinted in Lorenzen, SeUcted AfUdeB 
on the Conflict of Lews, Cha|j. 4; Beckett, 15 B.Y.B.I*L. 46 (1934); Unger, 
19 Bell Yard 8 (1987),* Bobeftson, Characterisetion in the Conflict of Lme\ 
Ghesbire, pp. 58-85; ’Wolff, ss. IBS-IS? ; Cook, Chap. 8; Gormack, 14 
So.Oalif.U,Bev. 221 (1941); Palconbridge, Chaps. 8, 4, 5, 6; 8 ss. M, 7; 
Lorenzen, 50 Y.3jJ* 743 (1941) reprinted in Lorenzen, Chap. 5. The beet 
discussions in English are those of Falconhridge and Lorenzen. Eor the more 
extensive continental literature, see Bobertson, pp. xxv-xxix; Lorenzen, 
Chap. 4, Considerations of space have made it necessary to over-simplify the 
views of many writers ; for a full statement of their views, the 3«lerencee above 
should be consulted. 

> ^ Qualification ’ is term used by continental writers* * Classification * is 
used by some English writers* But both these terms have other connotations. 

^ (1897) Olmiet 225. 

J % 0o]lX*BeY. 247, r^rinted in Eorenzen, Chap, 4. 

^ 15 B.YLB.1.L. 46. It would appear that the fame, or notoriety, havto 
ij# discev^ed its existence belongs to ithe (Sherman jurist (1^1) m 
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rights of spouses are governed by the law of the matrimonal 



personal law (Holland)^ But the_Y. differ in that accordin 


la w the Dutch rule is a matter^ of form, while according to tb 
ot her it-is-mf 

3. A Frenclman- .under 21 
without dfctainmg the cons^i^ 


Let of 1 



sraaEinTii 


nfflish and Frenc 


at capacity to marry is governed 




accor 


according to the otJier it is a mat ter ot capamty .*^»^ 

^ ^4^ A l uan dies intesfate domici led fin the Engl ish sense 
Fr ance, le^mg movabies in 1 
co nflict oTJaws 

th e law of.JLfae .dornici!^^^ BS they d iffer in that according to 
En glish law the intestate was domiciiecL in France. wMie accon 
to Krf^Tip.h Iaw \f> in England.^^ 

✓ "57 An offer IS sent by post from LondoifT a lTaccept 
sent from Moscow. Tlie English and RussianmT7flict of I 







These are the (highly abbreviated) facts of the celebrated Maltese Marriage 
Case, AnUm c. Bartholo (1889), which first set Bartin thinking about the 
problem of characterisation: it is discussed by Beckett, 15 B.Y.B.LIi. 60, 
note 1 ; Falconbndge, 71-72 ; Eobertson, 158-163 ; Wolff, 149-160. Some 
writers deny that the very case which formed the starting point of Bartin’s 
inquiry raised a problem of characterisation at all, on the ground that the 
French law of succession could operate on so much of the husband’s land as 
was not absorbed by the Maltese law of community property, without any 
confiict between .the two laws. 

These are the (highly abbreviated) f^ts of Bartin’s second example pf 
characterisation, which has been much discussed by continental writers and by 
Beckett, 15 B.Y.B.LL. 73, note 1; Faleonbridge, 58-59; Eobertson, 235-^7; 
Lorenzen, 129-130. , , , ^ ^ 

Ogden v. Ogden [1908] P. 46, where the Court of Appeal applied the Enghsh 
characterisation and held the marriage vahd. Some aspects of this 
are universally condemned by courts and writers, and on the non-recognm^ 
of' the French nullity decree it must now be regarded as overru^d. Bee 
Ait-Gen. for Alberta r. Oooh [1926] A.C. 444; Salvesen v. Adm%nM/f^0im 
of AuHrian Properiy ViW] A.C. 641; Cheshire, 83, 288-290; Beckett, U 
B.Y3.I.fi, 77-81; Faleonbridge, 48-53; Eobertson, 239-245. See also 
Simonin V, Maltac (1860) 2 Sw. & Tr. ^7; De Massa v, De Masm [1939] 2 
. AU I.E. 150 v. Gatene [1939] P. 237. , ^ . 

t^9003 P. 211 said Annedey [1926] Oh. 692, ^ was 

wfS'*d<W 0 iled m France* although by Fremdi law 
^ see not^ 52a, p. 49. 
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thaOhe formal v alid i ty o 
the 

English law tiie contra 




ut th-ey diner in that accordr 
— T, ' Russia, ^ile accordi 




It w ill be seon that^the probkms rai s ed by these illustration s 
ftnericallv similar but specifically different. Thus, in Illus- 


tration 1 the problem is one of characten 


imnnovablfiR and Tri^.rjmi 

the problem is one of 
of 

Prench law against the 


of their parents* I n Illustrations 4 and 5, the proble m is. one of 
characterising the connecting factor, namely domicile and place 
of contraM iif^^ It. k LIjijm to p e^ 

bro ken down into separate phases ; and an approa cl^ towards a 

conflict of laws case. 


Th ree stages in a conflict of laws case.® 
co urt has jurisdiction^ the decisionT* oi a 
in volyes three separa-Le slag-eg, each of wliic] 
by the court. Ve ry often the process willl] 
bec ause the solution is so obvious as not to : 
the first place, the court must characteris 


of laws case.®® A^uming that the 
Vision ' oi_ a cohflfct'l^^aws _ case 
each of -^ich mi^ diS^ii37of 


4ii5e*^^ussidnr In 
, that is defin^_jt^ 
raised by'TEe'TacEs. 



be ing the most significant one with reference to t he q uest ion ^ 
characterised in stage one. For example, the court must determine 
that succession to immoyables is governed by the Jem siiyii^y Very 
often the characterisation m 




the conflict rule is doubtfuL 



In the first place, there 


84r-85 j cf . v. D^hono [1924] A.C. 614 ; S0e post, pp» 59B^9* 

fonbudge, B6-3Y, 169-160; Cheshire, Ol-OS; Bobertson, 9; -Ll^ 

performed notable service m formtilarting these, thi?ee 
felps been widety ^ , 

1; Batobridg^, B8, 169>; 9^; 
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may be a_jf)atent ron flict, that _is> the c onflict rules may differ on 

)3ect dies intesr aie goiniciled 
rule says that suc cession to 

the domicile, bu t the Italian 

conflict rule saypEhat successioiL to moYables i s governed bv t he 
law of the nationality , ^condly, the conflict rules may be 
a pparently the same in that they employ the same connecting 
realty rilfferent -^because t hey interpret that con- 
d iff e rent , sen ses, as in Illustrations^”? and 
Th irdly j there may be a la ten t confl icts that is, the forum and 
th e fo:^ign country may have the same conflict rule a nd ma^ 
uif^i pret the connecting factor in the same sense, but y^ 
disagee — in — the result beca use they charac terise the question 
differently, as in UlustrationiTlL, 2 and 3/^ So me writers thrnF' 
tha t there may be yet a louTt|^ kind of conflict between conflict 
rul es, for example, " a - husb and d ies in tesla Le duiiiini l ed in X, Icay w^ 
a wi dow. English law and the law of X agree that t h e que stion 
whether the widow is entitled to a share of his movables is a 
question of succession; and agree that succession to movables is 
governed by the law of the domicile, and also agree that the 
intestate died domiciled in X. But they may not agree that the 
lady claiming to be the widow of the intestate is entitled to that 
status, perhaps because the intestate^s first marriage was dissolved 
by a divorce recognised as valid by the English conflict rule, but 
not recognised as valid by the conflict rule of 

Con flicts between conflict rules of the-rii iriii lririd usually arise 
at t he first stage of the court^s ipgmrv^ namely the characterisa- 
tio n of the Factual situation. Copflictslol the second, 

AT. thft Rftpond nam ely the 

s^ection of the connecting factor C onflicts of the first and fourth, 
kinds usually arise at the third stage of the court^s inquiry, namely 
th T aj^icatinn of tW pro per 1a .uu It will be seen that th^ 
possibilit y rf su ch confli cts raises pTohlenns that ar» - ffcneri ea3^ 
^ilar but specificaltT^differe^ ^ problems are generically 
simil ar because they all involve the question whether the court 
should apply the conflicts rule of a foreign country or should apply 
simply the conflicts rule of the forUm. They are specifically 
different because the first type of conflict raises the problem of 
renvoi/'^ the second and third types of conflict raise the problem 
of characterisation, and the fourth type of conflict raises the 
problem of the so-called incidental question/^ But all ttese 
problems are inter-related, and in fact the second type of conflict 


tneir 



in ^ Italy,._^iiid^the JLngJ ish 
movables is governed by the law of 


n jinU, p, 63. 

^2 A%Uf pp. 62-63, - 

TMs problem is reserved for sepaorate discassiou, post, p. 7o. 

, AnUr P* 47, 
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is usually discussed both, in connection with the renvoi problem 
and in connection with the characterisation problem. 

Various solutions. Various solutions of the problem o f 
characte risation have been sugge.at ed b y writers. The princ ipal 
su ggestions are as follow!^ 

(1) Leco foriy^ The great majority of continental writers 

f-. Thjnk that the proces s"^! c haracterisatioDT must be perform ed 
xgith thfi OnTnfist.iP nf thft foFliiql!^ "The 

p^cipai argument in lavour of this" view is~ (apart from the 
argumlents against other views) that if the foreign law is allowed 
to determine in what situations it is to be applied, the law of the 
forum would no longer be master in its own home, and would 
lose all control over the application of its own conflicts rules. The 
principal arguments against this view are as follows. In the first 
place, it may result in the forum refusing to apply a foreign law 
in cases where according to that law it is applicable (as in Ogden 
V. Ogden or in the forum applying a foreign law in cases where 
according to that law it is not applicable, with the result that 
the foreign law is distorted and that the law applied to the case 
is neither the law of the forum nor the foreign law nor the law of 
any country whatever. Secondly, this view is said to break down 
wh en there is no close analogy in the l ex fori to an nr 

ru le of the foreign law.^^ Thus there is no cbyses^nS^j in English 
domestic law to tlieTYench system of community property, and 
no close analogy in French domestic law to the English trust. Yet 
the English and French conjflict rules are framed in terms wide 
enough to cater for the rights and duties arising from the French 
community property®^ and the English trust respectively. 
Thirdly, this ^yiew leads to arbitrary results even when JJ here is a 
c lose..^alogv between the, foreign rule, or ins and the 

c orresponding rul e or Institution of the le x fori. Thus it clearly 
does not follow that l>ecause section 18 of the Wills Act, 1887 
(which provides that a will shall be revoked by marriage) has been 
characterised by English courts as part of English matrimonial law 
and not part of English testamentary law,®^ therefore the English 
court must apply the same characterisation to Article 207& of the 
German Civil C^e (which provides that a will becomes voidable 
bn marriage). Nor does it follow that because the j?equirement 
in Lord Hardwicke^s Marriage Act of parental consents to the 

Beckett, B.Y.B.I.L. 49-67 ; liOrenzen, Chap, 4, esp. pp. 91—9$. Bobertson* 

25-88. 

Kahn, (1891) Jheringfs ^ahrMoher 1; Bartin, (1897) Olunefc 226; Beoaeil des 

Qonrs (1930-1) 666; Principefl de Droit International Privd (1989) 221-!^* 

[1908} P. 46. Cf. ante, n 63, n. 66; Beckett, 16 BXBJ.L, 64-66. 

But eee Hendelssohn-Bar&oldy, 16 B.Y.BJ.L. 88-89 (1936). 

i)^ McoU V, Qnrli^r £1900] A.C. 21. . , 

0nn©t 184; Robertson, . J 4 .} 
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marriages of minors has been characterised by English courts as 
relating to the formalities of marriage and not to capacity to 
marry, therefore English courts must apply the same characterisa- 
tion to Article 148 of the French Civil Code (which prohibits the 
marriages of minors without parental consents).®^ 

(^) causae , Other continental writers think th at the 
proces s of characterisation musl be pe rformed in accordance with 
causaej thai is, the appropriate foreign law. Ac cording 
to 3iKQltf3^^^"^^erv le gal riTle-d.akea,itg, classi&c^ion ^ (i.eT"charac- 
terisation) * from the legal system to which it belongs \ The ^ 
argument in favour of this view is that to say that the foreign law 
is to govern, and then not apply its characterisation, is tantamount 
to not applying it at all. But this view bristles with difficulties, 
and few writers have adopted it. In the first place, it is arguing 
in a circle to say that the foreign law governs the process of 
characterisation before the process of characterisation has led to 
the selection of the appropriate law. Secondly, if there are two 
potentially applicable foreign laws, why should the forum adopt 
the characterisation of one rather than that of the other ? 

(3) A7mtyi%ca r'^nri.Rp ^ Other 

writers think that th e process of characterisation ought to be 
pe rformed in accordance with- lh ^princinles of analvticalZiuiifo 
pru dence, ^ tUat general saence haRfii ^ nn the results otZ 

th ^study of comparative law, which extracts from this stndju 
essential general principles of prof^dW nnivprgfll appli cation 
Tills view^>4fiLa aTaci:ive. because it is free from the formid alw^ 
oj^ctioiis which have ^eady been considered, and because it 
E nvisages "due tesF for evSy i-n^e. Thus it has been said ^ If 
cannot be right to use one set of principles lens 

/ orTanJ^otEers fsr*^^ iaw_^ it has be e n obje ct ed thf ^t th^ 

* mternationalist ^ vie w, as it has been c alled, i s va^e and imprac- _ . 
ticaEle. because there are very few ‘general pirnd pleT^ ji nk 

principles are.®^ Th isi objection would appey to be largely on e^ 
of t/^rminnlfvp y. Tf this theory Were restated in the terms that 


Compton V, Bearcroft (1769) 2 Hagg.Con. 444n, 

Yet the Court of Appeal did just this in Ogden v, Ogden [1908] P. 46, with 
results that are universally condemned by courts and writers: see ante, 


p. 63, n. 66 

«c Beckett, 15 B.Y.B.I.L, 58; Lorenzen, Chap. 4, esp, pp. 9^95; Robertson, 
fa?, 32; Wolff, ss. 188-157, 

Despagnet, (1898) Clunet 253; Wolff, ss. 138, 157 
«« At P 4 166 (Wolff*s italics). 

Beckett, 15 58-60; Palconbridge^ 44-46; Robertson, 27, 88-48. 

n Rabel, (1981) 5 BabePs Beitschrift 241; (1982) 2 Binsta Italiana dt Diritto 
Intemazionale Pmato 97; (1988) 28 de Droit InternaUonal Fmi 1; 

(1^45) The ConMet of A ComparaUve^ Study, Vol. I,pp. 45-46; Beckett, 
16 B.T.BJX 58r60. ^his view was also adopted in^ Cheshire, 1st ed. 12-14. 
Beckett, 15 ^ ^ 

<31*. to^ehire, 65; Jaleonbridge, 46; RobOTtson, 
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the process of characterisation should be performed in accordance 
with the dictates of common sense, the theory would seem to be 
free from the objection mentioned. 


(4) Primary and secondary characterisation. Other writers®® 
think thatThe problem can be solYed^J EOSS^m^^ 
p rimary characterisation, a matter for .the i ga? fori^ anLcL..s.ecQii" 
d ary characterisation, a matter for the lex causae. A ccording to 
these writers, primary char acterisation is the * allocation of the 
fa cfuanituation to its correct ie"^l categor yj^r the * ^nhsumptlon 
of ^cts under ca^jEfories of law Seco ndary characterisation is 
the * deli m^ation _Rnd iqw ^The 

differ^ eT^twe^^^emlT'TEa ^ ] ^e<?e A^s. 

an d secondary characterisation follows, th e selection of the proper 
law."'^ I'or reasons of practical convenience rather than logical 


necessity, primary characterisation ought, with two exceptions, to 
be governed by the leoc fori. (Th e lex /on here means the con - 
flicts rul esa^ not the domestic rules oflGEie forum. becausTth e 
^tegori^bt tne^coi ^ic t of laws ouyht to be^^ ^roiJer than the 
categorieT^t “domebtic law if the eonmct oM^wT^^ to serVe-ltT 
purpose.^ The two e Ko ep t ions " are thaObe-qtjes tion wh ether 
thi ngs or interests in things are movabfe or imm ovable is ^ qpi=>Rt.inTi 
for the lex situs.^nd (b) th^if them-aj^e .twr^ntenri 
for eign laws, an d tlj eir characterisations agre^ ^ ^ e for uan sho uld 
ad opt their common ^aracterisation. Acco rding-to these writers , 
se condary characterisation is govern^ by the,|ea? causae^iMjid the 
conneciinfi Liactor must be selected in accordance with , the lex /ori .® 
This view has exerted considerable influence on the discussion 
of the problem by A^lo -American jgritey s^ Nevertheless it is 
submitted that it is open to the following objections* 

(a) Th e^ distinction between primary and secondai:yu4Ja.a^^ 
sation, on \^6h' the writers^o hold this view m 
is ^ Ine proc es^ of cWacterisat^on ghoiild, 

it is 7abmi^^^^ mechanical 

( B] T here seeing to be an aentZd i^erence o^ ou^ion as J:o where 
thfi^line is tA bp. drawn between p rimary and . nW a 

s ation * Writei i^e evgi in a^ro xima te agreenaent on iJtfais 


Robertson, Characterisation in the Conflict of Laws (1940); Cheshire, 2nd ed, 
(1938), pp. 30-45; 3rd ed. (1947), pp. 63-86. In Ms 8rd ed. Cheshire makes 
so many modiheatione to this principle that it appears that in substance he 
ha& abandoned it. See postj p, 70. 

Robertson, pp. 63, 64, 86. 

P, 118. 

»» Pp. 119-120. 

1 Pj>bert 60 n, pp. 83-91; cf. Cheshire, 65 j Lcrenzen, 121-199, 

Robertson, 76-7B; Cheshire, 65, 70* 

^ Cheshire’s view on this question is now subject to an important modification 
which is considered post, p* 70. 

^ B<*erison, :t04-117; OhetMre^ 70-71 

pp. 98-101, commenting^ on Robertson’s artiftoial ol 

bategorles, |p. \ 
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crucialjgQiest^^jLn^ writer analyses a sit uation in one 

way at one tune and in a different way at anot|^er tuoae/®^ 

sphere of secondiry^ehamcfensa^ bv the lex causae int 




opted 


hypothetical case. 


G reece marries an English w oman in a London registry oiffice. 
Suppose that Greek law^refiTSeR tn T^e c^jig nise ^ m 
eit her party^ a Crfipk u nless an Orthodox priest is present at the 
ceremony. If formalities of marriage and capacity to marry both 
involve questions of secondary characterisation, it would be neces- 
sary to refer to Greek law to determine the essential validity of the 
marriage. If Greek law characterises the Greek rule as a question 
of capacity and not (as Enghsh law would do) as a question of 
formalities, an English court would be obliged to hold the 
marriage invalid, notwithstanding the English conflict rule that 
the formalities of marriage are governed by the lex loci celebra- 
tionis. It is in conceiva]^ that an Englkb nnurt would, c ome to 
any such — — 

inS e^ view that, secondary characterisa tion is a matter for t 
lex causae involves a Suppose t-Jhflt. fl. f>mitract 

gdveWrid "by i£e law of country is sued on in country E after 
the relevant periods of limitation fixed by the domestic law of X 
and F have both expired. If F characterises its statute of limita- 
tions as substantive and X characterises its statute of limitations 
as procedural, the consequence of the view under discussion is that 
the action will succeed although neither the statute of X nor the 
statute of F has been complied with. ^The substantive rules of F 
cannot apply to a contract governed by the law of X, and the 
procedural rules of X cannot apply in a court in F.’^^ Cheshire^* 



^ Compare, as to parental consents to marriage, Bobertson, 239-245 (secondary); 
Cheshire, 2ud ed, 34-36 (pninary); Cheshire, 3rd ed. 80-83 (secondary). 

® Cf. Nussbaum, Book Eeview of Bobertson, 40 CoLIi.Bev. 1467-1468 (1940) 
quoted Balconbridge, 108, note ly). 

f AnU, pp. 66-59, ® Falconbndge, p. 164. 

Lorenzen, 133^34. , _ n 

3^2 This conclusion invites comparison with the notorious decision of the German 
Beichsgericht in 1882, in which the court held that an action in Germany on 
a contract governed by the law of Tennessee could succeed, although the 
relevant penods of limitation under German and Tennessee law had both 
estiired. See Beckett, 76-77 ; Bobertson, gp. 262-253, who appears to accept 
this extraordinary conclusion with equanimity; Wolff, 161-163, who condemns 
the decision, but only at file exj^pse of , temporarily abandoning his view that 
the tez oomue governs characterisation. 
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seeks to escape from this dilemma by adopting the suggestion 
that the court in F Ms not necessarily precluded from saying that 
the statute ’ of X ^ ought to be characterised as substantive /or 
the purposes of F^s own conflict rule \ But this suggestion admits 
that the lex fori controls the characterisation of the statute of X> 
and thus involves the complete abandonment of the principle that 
secondary characterisation is a matter for the lex causae. 


(f) C heshire subdivides h is discussion of secgn^x y d biai a ct^ri- 
s ation int o^^^a) ca seTj^ere there "h onEEZSoilie^ 
char^tensa So^s a matter for that lag, and ( b^ 
is more than one le x causae. _yhere cbaraeterisMLon_.is..>au.^m ^ 
for the lex f ori. iQTsubmitted that this 

to th^^mmijd exiti^ of the^^woEfS ir^a^^ is....basei:rU35g^ a 

misconception. Cases imtEe-eonfficL more 

th rone lex causaeV}>e^ns KpTO^^^ governed by the 

l ex "se ^ndary^ cKafactoisationjs ^^^^^^ the lejrLf ori 

i ncases ^ wESre there is mSre3TiaDro a,nd ..,if4Jiese^are the 

only cases dealt with by the conflict of laws, it follows that Cheshire 
has in substance abandoned the principle that secondary charac- 
terisation is a matter for the lex causae. It would seem to follow 
that the distinction between priTYiAry^md ^^conflary 
shoul d also be abandoned because it no longer has any significance. 
5) Ealconbridse^s via media. Fal 


media between the two 





inwsT 




suggests that the forum shoul< L consider tb ^-^-p^ovisi^p^ nf 
poten tiallv applicable proper laws in their contejct b efore definit ely 
selecting theproperlawl In this way the procesTof characterisa- 
tion would be rendered fully flexible. He maintains that the thing 
characterised must itself be juridical and not purely factual, that 
there is no distinction in principle between the characterisation of 
the question and th^ characterisation of rules of law, and therefore 
no justification for the distinction between primary and secondary 
characterisation. This approach is vastly preferable to arbitrarily 
accepting the foreign characterisation on the one hand or 
mechanically applying the forum’s nearest analogy on the other. 

Conclusion. It is submitted tha 


omestic r 





Codt, pp. 337-228, , • 

« Tf, 7ft-8S. 

tfnger,. 19 BeE Yard, 17; Bobertson, 66, 118. 

P, 40. , 

16Ji4B5i' Bbia.OTggertkm' doea aot estead to the characterisation of the 
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so nximerojis^ aTid be fataL W e a re therefore left 

choice ^b5:w€en f 3) accordance ’vrith ^- 

aiLd:gtigjI__,iiirisp m^ and coiiip.arative law, and (5) Falcon- 
bridg es via media. Fro m the practical point of view it would 
appear that there is not much difference between Beckett’s view 
that conflict rules ‘ must be such, and must be applied in such a 
manner, as to render them suitable for appreciating the character 
of rules and institutions of all legal systems ’ and Falconbridge’s 
view that the forum should consider the provisions of any 
potentially applicable proper laws in their context before definitely 
selecting the proper law. The important thing is to keep the 
process of characterisation as elastic as possible. Nor is this 
inconsistent with the point made by some writers that characterisa- 
tion is a matter for the conflicts rules and not the domestic rules 
of the forum. The illustrations adduced in support of this view 
seem convincing ; and the reasons for drawing the line between, 
say, substance and procedure at one place in the domestic sphere 
may be different from the reasons for drawing the line at another 
place in the conflicts sphere. Nevertheless it would appear that 
the proposition that one phase of a conflict of laws case must be 
determined in accordance with the conflict of laws rules of the 
forum is a singularly sterile one. It is obvious that any court must 
apply its own conflict of laws rules ; the question imder discussion 
is what those rules are. ‘ To teU a court to follow its own conflict 
of laws rule in determining whether a given question is one of 
substance or procedure, tells it absolutely nothing.’ 


E xamples of dharacterimtion in Enilish law, English law i s 
rel ati^ly n'nb in nases raising questions of characterisation, but 
po or in ludiciardiscussion (f p^^ blemi — A s regards characterisa- 

tion of the connecting factor, it is settled that domicile must-h £„ 
d etermigred ^Is^clusively m accordance^^ h .the-.]!ff,r fon^^n4-thai?a 
person may hi domiciled in country X for the purposes of the 
English conflict of laws although the law of X would not regard 
him as domiciled in X.^^ Nor is there any reason to doubt that a 
similar rule would be applied to the characterisation of other con- 
necting factors such as place of contracting, place of tort and situs 
of things.^^ 


B.Y.BJ.L. 58^9. 

20 Bobertson, 83-^1; Cheshire, 66; Lorenzen, 122. 

21 De l^icols V. Curlier [1900] A.C. 21 (recognition of French community property, 
although no such institution is known to English domestic law); Re Hoyles 
[1911] 1 Oh. 179, Re BerchtoU [1923] 1 Oh. 192 (characterisation of pro- 
prietary interests in things as movable or immovable and not as realiy or 
personalty), 

22 Cook p 234, 

ws Re Martin ri900] P. 2U ; Be Annesley [1926] CSh. ®2. 

24 cLS ; Vieonbiidge, 90-94; liorenzen, 97-100, 123-127; Eobertson, 

104-117 224-229 Por ylace of tort, see Morm v. American Cyonamid Corpora- 
Um [19441 K-B. 482, pest, pp- 808-S04; for place of coptraotuig, rf. Bemim v. 
Dehano [1924] A-C. 514; post. pp. 698-599, 
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As regards characterisation of other questions than the connect- 
ing factor, it has been held that the English statute of frauds relates 
to procedure, not to substance ; that the English rule that 
marriage revokes a will is part of English matrimonial law and not 
part of English testamentary law that the English rule that an 
administrator can postpone the sale of assets relates to administra- 
tion and not to succession ; that the English rule that a legacy to 
an attesting witness is void is a rule of essential validity and not a 
formality ; that the question whether things or interests in things 
are movable or immovable must be determined in accordance with 
the lex situs ; that French and German Statutes of Limitation are 
procedural and not substantive^^; that French rules prohibiting 
the marriage of minors without the consent of their parents relate 
to the formalities of marriage and not to capacity to marry 
that Argentine rules permitting marriages by proxy relate to the 
formalities of marriage and not to capacity to marry ; that the 
question whether a marriage is void or voidable must be determined 
not merely in a verbal sense, but in the sense of the words as 
understood in England.'*^^ Many other illustrations have been 
discussed by writers.^^ 

On e of the most interesting cases is Re Co fen/ in which the 
court adopted the approach to the problem advocated above.^® A 
mother and daughter, both domiciled in Germanv but resident in 
E ngland;"^ete klB Ed hi - i sm ai r raid un Lujudoii in ^ TTf^TTiste n ces 
r endering it uncertam _wtucU of thena survived the other. The 
dau ghter was entitled to movables under her mother^s will if^ bu t 
only ifp s he survived Her mother., .— By English domestiaJLaw, the 
presymption was that the elder died first, but by German domestic 


Lerouix v. Brown (1852) 12 C.B. 801, a decision doubted by Willes, J., in 
WtlUams V. Wheeler (1860) 8 C.B. (n.s.) 299, 316, and Gibson v. Holland 
(1865) L.R. 1 C.P. 1, 8; and condemned by nearly every writer who has 
discussed it; Cheshire, 76-78, 827; Beckett, 16 B.Y.B.I.L, 69-71; Falcon- 
bridge, 63-67 ; Robertson, 254-256; Cook, 229-231; Lorenssen, Chap. 11, Many 
writers contrast the decision with that of the French Cour de Cassation in 
the analogous case of Bmton c. Horeau (1880) Clunet 480. 

27 Be Martin [1900] P. 211, 

29 Be Wilhs [1936] Ch. 646. 

29 Re Prmt [1944] Ch. 58. 

20 Be Hoyles [1911] 1 Ch. 179, post, pp. 621, 524, Chap. 21. 

Huber v. Steiner (1836) 2 Bmg. N.O. 202 (France); 8 A. de Pray on v. Koppet 
(1934) 77 S.J. 800 (Germany). 

22 Simonin v. Mallac (1860) 2 Sw. & Tr. 67; Ogden v, Ogden [1908] P. 46; see 
mte, p. 63, n, 66 

33 Apt y. Apt [1948] P. 83. 

He Beneoille v. De Bmemlle [1948] P. 100, 116, per Lord Greene, M.B. 

3-* Bee, generally, Beckett, 16 B.y,B.I.L- 66-81; Falconbridge, 48-85; Bobertson* 
164-188, 245-279. 

35 [1946] Ch. 6. 

3« it is cunous and significant that Cheshire (p. 83, n. 1) claims that the approach 
adopted by the court in this case is consistent with Ms view, because it might 
have been thought that there was ordy one less causae (in Cheshire’s sense), 
therefoi^e l£at diaracterisation of the German law was entirely a matter 
' '^lat law. , ' ' ’ 

.37 Prqi^rty Act, 1925, e. 184. ^ 
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law the presumption was that the deaths — By the 

En^Mi conflict rule, ^succession tcT movables is governed by the 
law of the domicile, procedure is governed by the leoo forL 
Uthwatt, J., first decided, as a matter of first impression, that the 
English presumption was substantive and not procedural^ and there- 
fore did not apply. He next decided that the German presumption 
was also substantive and not procedural, and therefore did apply. 
He reached this conclusion for himself by examining the terms of the 
German article in its context in the German Civil Code, uninfluenced 
by the characterisation placed upon it by German courts or by the 
characterisation which he had already placed upon the English 
presumption.**® 


-t. THE INCIDENTAL OR PRELIMINARY QUESTION 


Since 1934 some writers have discussed a question similar to that 
of Renvoi and Characterisatio n, whic h is called t he. Jncidental^® 
o r preliminary q uestion _JChe ^uestion "arises in this way. Suppo se 
that an English court is considering a main question which has 
foreign elements, in the course of which other subsidiary questions, 
also having foreign elements, incidentally arise. Suppose that by 
the appropriate rule of the English confliict of laws, the main 
question is governed by the law of a foreign country. Should the 
subsidiary questions be governed by the appropriate English 
conflicts rule applicable to such questions, or should they be 
governed by the appropriate conflicts rule of the foreign law which 
governs the main question ? An illustration will make this clearer* 
Suppose that a Greek subject domiciled in Greece dies intestate 
^ leaving movables in England. B y the En polish conflict of laws rule, 
succession to his movables gnvpmA/q Ky d«^ mestic law^ 

Suppose that by lireeK domestic law the wife of an intestate is 
entitled to a share of his movables. Such a share is claimed by 
W on the ground that she was the wife of the intestate. Suppose 
that the marriage between the intestate and W was celebrated in 
England and, though perfectly valid by English domestic law and 
by the English conflict of laws, was formally void by the Greek 
conflict of laws rule because no Greek priest was present at the 
ceremony. Will W’s claim to a share in the intestate^s movables 
by governed by the English or the Greek conflb.ets rule ? 

Incidental questions of the second degree might arise in the 


The decision is discussed in 61 li.Q.B. 340, where certain difficulties a.re 

j^eslauer^Tfee PrivaU Internatioml Law of Succession in England, An^rica 
and Germany (1937) Chap. 4, pp. 18-21; Morris book reww of Breslauer, 
54 TjOR 611-613 (1938); Robertson, Chap. 6, pp. 136-166; Nussbaum, 
lOCm ^ TO pp. ^6-211; Morris, book review of Wolff, 62 L.Q.R. 89-90 
166-166; Cheshire, pp. 1^12?. ^ ^ ^ 

n This term is used by Wolff and is considered the most suitable expres* 

Sion. The EreiK^ and Oerman terms are ‘ question pr^alahle and Yorfrage . 
P, 207. 
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same case. It is possible, fox instance, that the Greek conflict of 
laws would regard W’s marriage as invalid, not because no Greek 
priest was present at the ceremony, but because W’s first marriage 
was dissolved by a divorce not recognised as valid by Greek law, 
though recognised as valid by English law. Such questions may 
also arise in other fields than family law. Suppose, for instance, 
that A claims restitution of money paid to B which was not due; 
that the proper law of the payment was the law of coimtry X; 
but that B pleads that the money was due under an obligation 
governed by the law of country Y : the question would arise 
whether the validity of the obligation was governed by the English 
conflicts rule or the conflicts rule of coxmtry X/- The incidental 
question is usually discussed by writers in connection with 
legitimacy, and the classic illustration is that of a propositus who 
dies intestate domiciled in country X, leaving movables in the 
forum and children who are legitimate by the conflicts rule of X 
but illegitimate by the conflicts rule of the forum, or vice versa. 

In order that a true incidental question may squarely be 
presented, it is necessary first that the main question should by 
the English confldets rule be governed by the law of some foreign 
country; secondly, that a subsidiary question involving foreign 
elements should arise which is capable of arising in its own right 
and has choice of law rules of its own available for its determina- 
tion; and thirdly, that the English choice of law rxile for the 
determination of the subsidiary question should differ from the 
corresponding choice of law rule adopted by the country whose law 
governs the main question."^^ Such cases are rare. Thus, in a 
succession case, the first requirement would not be satisfied if the 
testator or intestate died domiciled in England.^* The second 
requirement would not be satisfied if the testator gave a legacy to 
the ‘ next of kin ’ of a foreigner, because this has been held to be a 
question of construction governed by the lex mcoessionh*^^ The 
third requirement would not he satisfied if the testator gave a 
legacy to his wife, but the conflicts rule of his domicile agreed with 
the English conflict rule that the lady claiming to be his wife did 


or did not enjoy that status.^^ 

In iSflmyn V. GouZd/g ±he testator, who was domicilediu Bndand, 


ga ve mov abl^ in Eng land upon trust for the children of E, who 
warSonoSiled^ England, married B, also domiciled in England* 
That marriage was dissolved by decree of the Court of Session in 
Scotland, where B was never domiciled, and subsequently E 


p. 104; Robertson, pp. 164-156. 

*4 Of. Robertson, pp. 148-149, 

As in BittwhisiU v, Vardill (1839) 7 Cl, & R. 940; Be WfkWe Trusts (1866) 
^ K, &f J, 695; Be Goodman's Trusts' (1881). 17 Ch.R- 966; Be Andros (1888) 
24 0k3>, 687; Be Paine C1W3 OK 46. 

Be Ferstusso^y Wm [1902] % mi 4BS. . 

47 Of. Vv Crispin (1866) 1 801 

^ HX. 66. Cf , Be 11948] OK 7% 
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married S, a domiciled Scotsman, in Scotland and had children by 
him* The House of Lords held that the children were illegitimate 
for the purpose of taking under the English will, because the Scottish 
divorce was invalid in England, B never having been domiciled in 
Scotland. The case does not present an incidental question of the 
first degree, because the testator was domiciled in England, and 
therefore the first requirement was not satisfied. But it does 
present an incidental question of the second degree. The marriage 
between E and S in Scotland was a Scots marriage. Yet it was held 
that the validity of the divorce, upon which the validity of the 
marriage depended, was governed by English and not Scots conflict 
of laws rules. 

In Re Stirling , the testatrix, who was domiciled in Scotland, 
gave land in Scotland to A and the heirs of his body. A’s eldest 
son B married C after C had been divorced from her first husband 
D in North Dakota, where D was never domiciled. The English 
court held that the children of B and C were illegitimate, because 
the North Dakota divorce was invalid, D never having been 
domiciled in North Dakota. Unfortunately it is impossible to tell 
from the judgment whether the court reached this result by applying 
the English or the Scots conflict of laws rule : probably the result 
would have been the same whichever rule was applied/® 

T hg writers who have considered the incidental ata, 

s harply divided. Some think that the incidental question should 
be determined by the conflict of laws rule of the forum/^ Others 
thiiS it should be determin-gd by the"Snflict of laws rule of the lawL 
w;hich governs the main gnestion/^ Dic ey evidently never con- 
sidered th e question ; and the language of Westlake has been cited 
i n support of both views.^^ Those who take the first view some- 
ti mes deny that the incidental question is a problem inTEel^onflict 
of Saws at Whn sftnoTifl view emphainse that 

the question is not : was the claimant the wife of the intestate ? but 
was she the wife of the intestate by the law of his domicile ? The 
arguments in favour of the second view are analogous to those in 


[1908] 2 Ch. 344. 

Kobertsan (pp. 149-150) Qlaims that tbe English eonrt applied the Scots 
conflict rule. But this is very doubtful: Welsh, 63 L.Q.B. 86, n, 5, 87, 


n* 7 (1947). 

Eaape, Recueil des Gouts (1934, IV), 485-496 ^ Maury, Becueil dm Cours 
(19&, in), 558-563; Breslauer, 18-21; Morris, 54 LQ.B. 611-613; 62 L.Q.B. 
89-90; Nussbamn, 104-109; Ealconbridge, 165-166; Cheshire, 128-129, 

52 Melchior, Die Grundlagen des Deutschen Jfit&maiionalen PrivatrechU (1982) 
245-265; Wengler, Die Vorfrage tm KolUsionenrecU (1934) 8 Babers 
148-251; Bobertson, 139^148; WoIfiE, 206-211,^ ^ i r' xu 

52 Eor the first view, Morris, 54 L;Q.B. 612, citing Westlake, p, 2^; for the 
second view, Bobertson, pp. 147-148, citmg Westlake, p. - 

Falconbridge, p. 166; of. Ku^sbaum, book review of Bobertaon, 40 Columbia 
Law Beview !&71, note 40 (1940). 

22 .Sobertson, pp. 142-146, ' 
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favour of the total renvoi theory and to those in favour of 
secondary characterisation in accordance with the leoo causse.^'^ 

The second view harmonises well with the tendency of English 
courts to distinguish between the existence and the incidents of 
status, the former being governed by the law of the domicile of the 
person whose status is in question, and the latter by some other 
law/'*® Moreover, the second view derives some support from a 
dictum of Lord Greene in BaindaU v. Baindail.^^ it 

is submitted (though in the'^sence of ev^ one ckar-cut decision, 
with the greatest hesitation) thaFthe first view is preferable, because 
it is the more consistent with the approach adopted by the House 

of Lords in Shaw v. Gould.^ ^ It ..may welLhe.... th at .Jtglifither^a. 

q uestionlis an In^ governed by its own appropriate 

la w or whether it is merely incidental to "some other qiiestto li^^ 
tEerefore governed by the appropriate law of that question is, in 
essence, a question of characterisation/^ It cannot be without 
significance that not a single case can be found in the English, 
American or continental conflict of laws in which the incidental 
question has been discussed by a court 


pp 50-51; cf, Robertson, p. 156* 

pp. 08-70. 

Post, pp. 471-476; 

[19461 3 ?. 

(1868) L.B, 8 tt.L. 55. 

Baloonbddge, 166 . 
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DOMICILE^ 


1 . DOMICILE OF NATURAL PERSONS* 

( 1 ) NATURE OF DOMICILE 

Rule 1. — T he domicile of any person is the cou nt ry whic h 
considered-by English jaw to be his pOTnanent ironre: * 
This is- " 

(1) in general, the country which is in fact his 

pamanent home ; ~~ ' ' 

(2) i n some cases, the country which, whet her it be 
in fact his home or not, is d eterm ined tq be so 
by a rule of English law. 

Comment and Illustrations 

No d efinition of domicile has given entire satisfaction to Engl ish , 
i udgesT^ As . however, a person’s domicile mav oerta-inly— 
describe d asJjhe conntiy which is considered bv law to be his home, 
light is thrown on the nature of domicile by a comparison betwe«i 
the meanings of the two closely connected terms, home and 
domicile. 

Home . — ^The word ‘home’ is usually employed without tech- 
nical precision. — Yet , whenever a country is termed a person^ 
home, reference is intended to be made to a connection between 
two facts, the one physical the other mental. The physical fact is 
the person’s ‘habitual physical presence,’ or, to use a more 
ordinary term, ‘ residence within the limits of a particular 

1 Story (8th ed«), Chap. 3, ss. 39-49; Cheshire, Chap. 7; Wolfi, ss. 98 et seq.; 
Restatement, Chap. 2; Goodnch, Chap. 2; Johnson, Chap. 2; Westlahe, 
Chap. 14; Foote, Chap. 2. _ , _ 

» For of natural persons, i.e., human bemgs, see Rules 1-17. mi 

oi legal persons car corporations, see Rule 18, post, 
s ‘ Romidle meant permanent home, and if that was not understood by itself, 
no illustration could help to make it intelligible.’ Whoker y. Same (18C8> 

28 L.J.Ch. 396, 400, per Lord Cranworth; Att.-Qen. v. Rome (1862) 31 
L.J.EX. 314, 320. . , 

* The term ‘ residence ’ is used by some wnters as synonymons with the word 
‘ hntYiB ix, as innlnding ijoth ‘ residence in the sense used in the text, and 
the ' intention to reside ’ [cmimus manenii). But it is convenient to restrict 
the term ‘ reside ’ to the description of the ghysioal fact included in the meaning 
of the word ‘ home *, ‘ Residenw ’ has, in many inatoces, been employed by 
judges and Stlws to dwte a person’s habitual physical prepuce in a place 
or oountty which may <n may uot be Ms home. See, e.g,, Jopp v. Wood 

77 
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country. The mental fact is the person’s ‘ present intention to 
reside permanently, or for an indefinite period within the limits 
of such country; or, more accurately, the absence of any present 
intention ® on his part to remove his dwelling permanently, or for 
an indefinite period, from such place or country. This mental fact 
is technically termed the animus mmendi^^ and since the existence 
of a person’s home in a given country depends on a relation between 
the fact of residence and the animus manendi, home may be 
defined in the following terms. 

A personas home is that country, either (i) in which he, in fact, 
resides with the intention of residence (animus manendi), or (ii) in 
which, having so resided, he continues actually to reside, though 
no longer retaining the intention of residence (cmimus manendi), 
or (iii) with regard to which, having so resided there, he retains 
the intention of residence (animus manendi), though he in fact no 
longer resides there. 

The cases to which the formula can be applied are six. 

1. D is a person residing in England, without any intention of leaving 
the country for good, or of settling elsewhere. England is clearly D’s home, 
even if his residence has been short.® 

2. D, an inhabitant of England, who has hitherto intended to continue 
residing there, makes up his mind to settle in France. His home, however, 
continues to be English till the moment when he leaves the country. It is till 
then retained by the fact of residence, though the arrnnm manendi has ceased 
to exist It falls within the second clause of the definition of home. 

3. D, an inhabitant of England, goes to France for business or pleasure, 
with the intention of returning to Englandi and residing there permanently. 
England is still his home. It is so because the intention of residence {mwims 
mmendi) is retained, although D’s actual residence in England has ceased. 
The case falls precisely within the third clause of the definition of home. 

4. D has never, in fact, resided and has never formed any intention of 
permanently residing in England. That D, under these circumstances, does 
not possess an English home is too clear for the matter to need comment® 

(1865) 34 212, 218; (HlUs v. GilUs (1874) Ir.R. 8 Eq. 597. Confusion 

has sometimes arisen from the employment of the word ' residence ’ at one 
time as excluding, and at another time as including, the animus manendi. 
Compare Jcpp v. Wood (1866) 4 Be G-.J. & S. 616, with King v. FmweU 
(1876) 3 Gh.B. 618. 

The word ‘ habitual m the definition of residence, does not mean presence 
in a place either for a long or for a short time, but presence there fbr the 
greater part of the period, whatever that period may be (whether ten years or 
ten day^, referred to in each particular case. 

5 See Story, s, 43, for the remark that the absence of all intention to cease 
residing m a place is sufdcient to constitute the animus' manendi* See Att*-Oen. 
V. Pottmger (1861) 30 L.J.Ex. 284, 292. 

® It is often, in strictness, rather the animus reuertendi et manendi than the 
* animus manendL 

B is, throughout this chapter, used to designate the person, either whose 
domicile is in question, or upon whose domicile a legal right depends, or may be 
supposed to depend. . 

® S^, as to the relation of time of residence to domicile, comment on Buie 16. 
post; mi V. (1868) L.B. 1 Sp.App. 307, ml 

^ ^ ^s^P^lon to this remark is the case of children mi. othere 

have the home of some person (e.g., a parent) on whom they depend. 
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5. D, who has been permanently residing in France, is for the moment 
in England, but has never formed the least intention of permanent residence 
there. He clearly has not a home in England. 

6. D, lastly, is a person who has been permanently residing in France, 
but has formed an intention of coming to England, where he has not been 
before, and settling there. He has not yet quitted France. England is 
clearly not his home 

From our formula, as illustrated by these examples, the con- 
clusion follows that, as a home is acquired by the combination of 
actual residence (factum) and of intention of residence (animus)y 
so it is (when once acquired) lost, or abandoned, only when both 
the residence and the intention to reside cease to exist. If, that is 
to say, D, who has resided in England as his home, continues 
either to reside there in fact, or to retain the intention of residing 
there permanently, England continues to be his home. On the 
other hand, if D ceases both to reside in England and to entertain 
the intention of residing there permanently, England ceases to be 
his home, and the process of abandonment is complete. If, to such 
giving up of a home by the cessation both of residence and of the 
an iinus nm m end^ we apply the terms ^ abandon ^ and ^ abandon- 
ment ^ the mea^g of the word home may be de&a 

<*nTYipfl.rativc brevity. ^ 

A ^ home ’ (as applied to a country) means ^ the country m 
which a person resides with the animus manendi, or intention of 
residence, or which, having so resided in it, he has not abandoned \ 
It is to be noted that the conception of a country as a home is in 
no sense a legal or a technical idea, since it arises from the relation 
between two facts, ‘ actual residence ’ and * intention to reside % 
neither of which has anything to do with the technicalities of law. 
A person might have a home in a country where law and courts were 
totally unknown, and the question whether a given eoxmtry is or is 
not to be considered a particular person’s home is in itself a mere 
question of fact, and not of law.^® 

Ijjemlts of definition of ^ home \ — ^From the ^ 

flow seyerd conclusions which have a very close connec tion with the^ 
le^ rules determming tne nature, acquisition, and change of 
domicile. 

(1) The vast majority of mankind (in the civilised parts of the 
world, at least) have a home, since they generally reside in some 
country, e.g., England or France, without any intention of ceasing 
to reside there. It is nevertheless clear that a person may be home- 
less.^^ D, for example, may be an English emigrant, who has left 
England for good, but is still on his voyage to America, and has 

'The explaination is that stioh psrsons are considered as sharing the home of 
the person on 'w'hom ihey depend, rather than in strictness possessnlg a home 
of their own. See Buie 9 and Snb-Bnles 1 and 2, posi^ 

For the bearing of this remark on the law of domicile, see tjomment on Bute 7, 
poHi Casdagli v. Oasd<^gU [1919] AC. 145. 

Contrast Bale 2, foHt as to domicile. 



80 


PRELIMINARY MATTERS 


not yet reached Bostx)nj where he intends to settle. D, again, may 
be a traveller, who has abandoned his English home, with the inten- 
tion of travelling jfrom land to land, for an indefinite period, and 
with the fixed purpose of never returning to England. D, again, 
may be a vagabond, e.g., a gipsy who wanders from country to 
country, without any intention of permanently residing in any one 
country. Here, again, D is homeless, because of the total want 
of any animus manendi. In these instances a person is as a matter 
of fact homeless, and if, as we shall find to be the case,^^ he is 
considered by law to have a home in one country, rather than in 
another, or in other words, if he has a domicile, this is the result of 
a legal convention or assumption. 

(2) The definition of home suggests the inquiry, which has, in 
fact, been sometimes raised in the courts,^ ^ whether a person can 
have more than one home at the same time, or, in other words, 
whether each of two or more countries can at the same moment be 
the home of one and the same person. 

The following state of facts certainly may exist. D determines 
to live half of each year in France and half in England. He 
possesses a house, lands, and friends, in each country. He resides 
during each winter in his hquse in the South of France, and spends 
each summer in his house in England. His intention is to pursue 
the same course throughout his life. If the question be asked 
whether D has two homes, the answer is that the question is mainly 
one of language. If the intention entertained by D to reside in each 
country be not a sufficient animus mane>ndi as to each, then D is to be 
numbered among the persons who in fact have no home. If it he a 
sufficient animus manendi, then D is correctly described as having 
two homes. 

(8) The abandonment of one home may either coincide with, 
or precede the acquisition of a new home. 

D goes from England, where he is settled, to France on business, 
with the fullest intention of returning thence to England, as his per- 
manent residence. At the end of a year he makes up his mind to 
reside permanently in France. From that moment he acquires a 
French, and loses his English home. The act of acquisition andl the 
act of abandonment exactly coincide. The act of abandonment, 
however, often precedes the act of acquisition. D leaves England 
with the intention of ultimately settling in France, but travels 
through Belgium and Germany. From the moment he leaves Eng- 
land his English home is lost, but no French home is acquired till 
France is reached. 

The relation between the abandonment of one home and the 
acquisition of another deserves careful consideration for two reasons* 

The first reason is, that the practical difficulty pf deciding which 
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of two countries a person is at a given moment to be considered as 
domiciled arises (in general) not from any legal subtleties, but from 
the difficulty of determining at what moment of time a person 
resolves to make a country in which he happens to be living his 
permanent home. The nature of this difficulty is well illustrated 
by a reported case. The question to be determined was, whether 
D, who at one time possessed a home in Jamaica, had or had not in 
the year 1838 acquired a home in Scotland. No one disputed that 
in 1837 he had left Jamaica for good and was residing in Scotland. 
It was further undisputed that some years later than 1838 he had 
acquired a Scottish home or domicile. The matter substantially 
in dispute was whether at the date in question D had made up his 
mind to reside permanently in Scotland. The case came on for 
decision in 1868, and D himself gave evidence as to his own inten- 
tions in 1838. His honesty was undoubted, but the court, though 
having the advantage of D’s own evidence, found the question of 
fact most difficult to determine, and in the result took a different 
view (chiefly on the strength of letters written in 1838) from that 
taken by D himself of what was then his intention as to residence.^® 
The second reason is, that there exists a noticeable difference 
between the natural result of abandonment and the legal rule^® 
as to its effect. As a matter of fact, a person may abandon one 
home without acquiring another. As a matter of law, no man can 
abandon his legal home or domicile without, according to circum- 
stances, either acquiring a new or resuming a former domicile. 

(4) From the fact that the acquisition of a home depends upon 
freedom of action or choice, it follows that a large number of 
persons either cannot, or usually do not, determine for them- 
selves where their home shall be. Thus, young children cannot 
acquire a home for themselves; boys of thirteen or fourteen, 
though they occasionally do determine their own place of residence, 
more generally find their home chosen for them by their father 
or guardian; the home of a wife is usually the same as that of 
the husband; and, speaking generally, persons dependent upon the 
will of others have, in many cases, the home of those on whom 
they depend. This fact which is still in the main in accordance 
with social usage, lies at the root of what might otherwise appear 
to be arbitrary rules of law, e.g., the rule that a wife can in no 
case have any other domicile other than that of her husband. 

same as hQma.>- 7 As ..a ,uerson!s. , domicile is the 
p npntry wMch^ cousiAered by ffw to be his home, and a s the law 
in^neral holds that country t o a^ man^s jiome which is so in 
fact, the notion naturally suggests itseu thax the word Momicue' 

IS Bell y Kennedy (1866) L.B. 1 Sc.App. 307. Compare Cmignish v. Hewitt 
[1803] 3 Oh.(C.A) 180. 
i» See Bale 8, 

15^ Sec Buie 9,^ and Sub-Eules, •post. 
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aad the word ‘ home ’ (as already defined) mean in reality the same 
thing, and that the one is merely the technical equivalent for the 
other.^® 

The notion, however, is fallacious, and is based on the erroneous 
assumption that the law always considers that place to be a 
person’s home which actually is his home, and on the omission to 
notice the fact that the law in several instances attributes to a 
person a domicile in a country where in reality he has not, and 
perhaps never had, a home. Thus a domiciled Englishman, who has 
in fact abandoned England without acquiring any other home, 
retains his English domicile,^® and a married woman is always 
domiciled in the country where her husband has his domicile though 
she never has lived there, and has her real home in another. Any 
attempt to obtain a complete definition of the legal term domicile 
by a precise definition of the non-legal term home can never meet 
with complete success, for a definition so obtained will not include 
in its terms the conventional or technical element which makes up 
part of the meaning of the word domicile. 

The explanation of this conventional element is as follows: It 
is for legal purposes of vital importance that every man should 
be fixed with some home or domicile since otherwise it may be 
impossible to decide by what law his rights, or those of other 
persons, are to be determined. The cases, therefore, of actual 
homelessness must be met by some conventional rule, or, in other 
words, a person must have a domicile or legal home assigned to 
him, even though he does not possess a real one. It is, again, con- 
venient that a person should be treated as having his home or 
being domiciled in the place where persons of his class or in his 
position would, in general, have their home. Thus the home of 
an infant is generally that of his father, and the home of a wife 
is generally that of her husband. Hence the rule of law assigning 
to an infant, in general, the domicile of his father, and to a married 
woman, invariably, the domicile of her husband. 

These considerations of necessity or of convenience introduce 
into the rules as to domicile that conventional element which makes 
the idea itself a technical one and different from the natural concep- 
tion of home. As these conventional rules cannot be conveniently 
brought under any one head, there is a difficulty in giving a neat 
definition of domicile as contrasted with home. Since, however, 
the courts generally hold a countiy to be a person’s domicile because 
it is in fact his permanent home, though occasionally they hold a 
country to be a person’s domicile because it is fixed as such by a 
rule of law, a domicile may accurately be described in'^the terms of 
our Rule, and we may lay down that a persona’s domicile is in 
general .the coimtry which is in fact Ms permanent home, though 

V. Bctoe (1862) 31 LJ.Bx. 314, 320, Contr^t Wdcot v. RofcMd 
m; Ward v. MaconooUe (1891) 7 'TX.B. 536. 

Bwle 8, fmt 
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in some cases it is the country which is determined to be his home 
by a rule of law. Or in the words of Holmes, ^ What the law 
means by domicile is one technically pre-eminent headquarters, ^ 
which as a result either of fact or of fiction every person is compelled 
to have in order that by aid of it certain rights and duties which 
have been attached to it by the law may be determined 

Area of Domicile . — The aTpf t contemplated throughout the Rule s 
rel ating tQ_ jiomicile is a ‘ c ountry ^ or ^ territory subject to one 
•system of law The reas^ for this is that the object of this 
treatise, in so far as it is concerned with domicile, is to show how 
far a personas rights are affected by his having his legal home or 
domicile within a territory governed by one system of law, i.e., 
within a given country, rather than within another. If, indeed, 
it happened that one part of a coimtry, governed generally by 
one system of law, was in many respects subject to special rules 
of law, then it would be essential to determine* whether D was 
domiciled within such particular part, e.g., California in the United 
States ; but in this case, such part would be pro tanto a separate 
country, in the sense in which that term is employed in these 
Hides. 

It may, indeed, be suggested that a person cannot be donodciled 
in a country unless his domicile can be fixed at some particular 
place in that country. This notion, however, is erroneous.^^ 

It is, of course, obvious that if D resides and intends to reside 
in one particular place in a country, he is domiciled in that country, 
e.g., England; but the converse does not hold good. D may reside* 
in England, with the full intention of permanent residence, and 
may therefoi;e be domiciled there, and this fact may be well known, 
and capable of proof, and yet there may be no one place in England 
which can be termed D’s home. As has been stated: — 

‘ If the purpose of remaining in the territory be clearly proved.,. 
aliter^ a particular home is not necessary 

The principle laid down in the passage cited is of importance. 
For it many of the received and best definitions of domicile, e.g,, 
that of Story, ‘ that place in which [a personas] habitation is fixedsi 
without any present intention of removing therefrom be 
adopted, and the unnecessary assumption be also made that a 


Betgner d Engel Brewing Co. v. Dreyfue (1898) 172 Mass. 164. 

Trottier v. RujoUe [1940] 1 D.L.B. 433. ^ _ . . . _ . _ . . 

^82 Conf, Doucet v. Geoghegan (1878) 9 Ch.D.(G,A.) 4a, especially judgment of 
Brett, L,J., p. 467* See also Be Btdlen Smith (1888) 68 L.T. 678; Craignish 
vv Bewitt [1892] 3 Ch.(C*A.) 180. ^ ^ . 

«« Arfiott V. Groom (1846) 9 P. 142, 160. The fact, howew, that a person has 
no one place at which he permanently resides in England may be evidence 
of his not intending to make England his home. Be Patience (1886) 29 Oh.D. 
976, 984. See also Bfodford v. Yomg (1886) ^ Ch.D.{C.A.) 617. 

Story, s. 43. See Doucet Y.. Geoghm^ ^ Ch.D.{C,A.) 4a. In to 

ease the testator certainly was domiciled in England, for he h^ the intention 
of residing in En^and permanently % hut it can haidjy be , said that he was 
domiciled in his house in London, which ho took op a lease for wee years. 
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person who is domiciled in a country must be necessarily domiciled 
at some definite place in that country, the result will follow that 
persons whom every one will admit to have an English domicile 
cannot be shown to be domiciled in England.^^ 

The confusion of thought in such cases arises from confounding- 
home and domicile. ‘ My home is London ’ and ‘ my home is 
England’ are both legitimate phrases with a distinct sense. But 
as regards domicile the phrase ‘ my domicile in London ’ would 
have no distinct meaning, for domicile is a legal conception 
whose area is a country only. 


Rule 2.- 


-Nx Lperson can at any time be without n 


Comment 


* It is a_ settled principle that no man. Jie witljiout ^ 
» 27 t ij; j^elea r that by our law a man must have some 
ni* (t o use the expr^sion of anotlier allLliurrty) ^ it is 
undoubted law that no man can be without a domicile 

The principle here laid down is, in effect, that for the purpose 
of determining a person’s legal rights or liabilities, the courts will 
invariably hold that there is some country in which he has a home, 
and will not admit the possibility of his being in fact homeless, 
or, in other words, even if he is in fact homeless, a home will, for 
the purpose of deternoining his legal rights, or those of other 
persons, always be assigned to him by a rule of law. The mode by 
which this result is achieved will appear from the Rules laid down 
in this chapter.^ ^ It consists for the most part in the assumption 
that every one for whom no other domicile can be found retains 
what is called his domicile of origin,®^ t.e., the domicile assigned to 
him by a rule of law at the time of his birth, combined with the 
principle that a domicile is retained until it is changed by the act of 
the domiciled person himself, or in some cases by the act of a person 
on whom he is dependent.®^ 

25 The question as to the place or area within a country to which a person’s 
intention of residence applies may conceivably become of importance. The 
question was, through the separation of Queensland from Kew SoutET Wales, 
nearly raised in Platt v. dtt.-<?en. of Now South Wales (1878) 3 A.pp.0a6. 336, 
but was not decided. Por Ireland, see Bgan v. Egan [1928] N.lr. 169? 
Re M, [1937] N.I. 161. 

Udnij V. Vdny (1869) L.B. 1 Sc.App, 441, 463, 467; Bell v. Kennedy (1868> 
Ii.B. 1 Bc.App, 307. See esp per Lord Westbury at p, 820. See also Gout 
V. Oimitian [1922] 1 A.C, 106. 

GMv V. Vdn v (1869) L.B. 1 Sc.App. 441, 457, per Lord Westbury, 
hfii., p. per jaatherley, C. 

2® IHd., p, 463, per Lord Chelmsford. 

See as to the principle that not only has a person always a home, but that hia 
home cau always be ascertained, Buie 12, past 
See Bulea- 4-17, post 
33. SeeiBulet, 6^ p. post 
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Rule 3. No person can have gg ynp tj |Yie more 

than one domicile. 


Comment 

It is clear that, by oTir law, a man must haTe some domicile, and 
must have a single domicile 

The courts, when called upon to determine rights, e.g., of 
succession, depending on D’s domicile at a given time, will assume 
as a rule of law that D was at the time in question domiciled in some 
one country only. If it be doubtful whether D was at his death 
domiciled in England or in Scotland, the minutest evidence will be 
weighed in order to settle in which of the two countries he had his 
legal home, but our courts will always decide that he died domiciled 
in one country only, and will not admit the possibility of his dying 
domiciled in two countries. 

A doubt has, however, been raised, whether a person cannot 
have at the same moment a domicile in one country for the 
determination of one class of rights (e.g., rights of succession), and 
a domicile in another country for the determination of another class 
of rights (e.g., capacity for marriage).®® 

The notion, however, that a person may be held to have been 
domiciled in Scotland for the purpose of determining the validity of 
his will, and to have been domiciled at the same moment in Germany 
for the purpose of determining the validity of his marriage, is 
opposed to the principles by which the law of domicile is governed, 
and is not, it is believed, supported by any decided case. The 
prevalence of the notion is due to two causes : — 

(1) The term ^ domicile ® is often used TYiftamriff. 

n o more -^an is meant by the term ^ residence % as used thk 
treatise. T hus, a ^forensic domicile _ 

^cihpTt^^ni^^ strictly 

is_ bbvWs th at a person may have a *resideT >^ ® intone 
p lace and a ^ dornicile ^ in anotber.®^ and that residence may often 
be sufficient to confer rights, or impose liabilities, e.g.t the liabilitx 
to pa y income tax. It is from cases in which ‘ residence ’ alone has 
been in question that the possibility of contemporaneous domiciles 
in different countries for different purposes has suggested itself. 

V. Udn'uTt^) L.E. 1 ScApp. 441, 44=8; Somerville v. Somerville (1801) 
Ves. 750 ; 0 ic.ii. 155, which xs one of the first cases in which the modem 
idea of domicile clearly appears ; Sacchartn Corporation-, Ldd y, Chemische 
Fahrik von Heyden AktiengeselUchaft [1911] 2 K.B (C.A.) 516, 526, 527 ; 
and note especially the absence of any case in which a person has been held 
to have more than one domicile at the same time. But see Be Capdevielle 
(ISM) 2 H. & 0. 985 ; Oroker Y. Marquis of Hertford (1844) 4 Moo.P.C. $39. 
See also the Domicile Act, 1861. No conYention has been made under the 
Act, whaoh is therefore at present a dead letter. 

Udny Y. Udny (1869) L.E. 1 Sc.App. 441, 448, per Hatherley, C. 

3® See Be Gapdevielle (1864) 33 LJ.Ex. 306, 316; Croker y. Marquis of Hert- 
ford (1844) 4 Moo.P.p, 339; Cook, Chap. 7. 

37 Gillis Y. Gillis (1874) Ir.E. 8 Bq. 697. 
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(2) The inquiry, which of two countries is to be considered a 
person’s domicile, has (especially in the earlier cases) been confused 
with the question, whether one person can at the same time have a 
domicile in two countries.^® 


Rule 4. — A domicile once acquired is retained until it 
ja-chai^?ed ^ 

(1) nfl-seof an person.°^ by his ow n 

asii- ' - 

(2) in the case of a dependent person/" Iry the act of 
some one ori^om he is . 


•isiiiaiufSjrn 


Comment 

The principle here enunciated may (it being granted that no one 
can have more than one domicile) appear too obvious to need 
statement, hut requires to be attended to, as it lies at the bottom of 
most of the rules as to the acquisition and change of domicile. 

If D is a man of full age, then the person capable of changing his 
domicile is D himself, and D will retain his English domicile until 
some act on his own part which has the legal effect of changing it for, 
e.g., a French domicile. 

If D is an infant, the person capable of changing D’s domicile is 
the person on whom D is, for this purpose at any rate, dependent, 
who in most instances is D’s father. D retains his domicile until 
some act on the part of his father changes it. The only act, it 
may here be added, which can have that effect is a change in the 
father’s own domicile 

The operation of this Rule may have a curious result. If an 
Englishman takes up residence in India, at first for temporary 
purposes, and always entertains the intention of returning home, 
presumably he retains his English domicile, and transmits it to his 
chfidren, who, if they maintain the hope of settling in England, may 
never acquire an Indian domicile, so that an English domicile may 
be preserved for successive generations.**^ It has actually been held' 
that a Scottish grandfather, despite service under the East India Co., 
had retained a Scottish domicile, had given it to his son, and 
ultimately to his grandson.*® 


See fortes y. Forhes (1854) Kay 841, compared with Aitchkon v. Dmon 
. (1870) 10 £q. m. 

See for meaijing of term, pp. 40? 44, mte. 

-*0 See for meaniiag of term, pp. 40, 44, ante. 

^ Bide 9, ^ub-Bale X, p. 102, post. 

^ F$al Y Fml {X9B1] F. 97, 

^mnt 119811 S.G. 288. ^ 
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(2) ACQUISITION AND CHANGE OF DOMICILE 



Comment 

D^s domicile of origin is^ we will suppose, English. W hat the rule 
lays down is, that D, being an independent person, will at any 
moment be found to be domiciled either in England or in some other 
country, such as France, in which he has settled, or has acquired for 
himself, or has had acquired for him during infancy, a home.^® It 
is of course possible (as before pointed out)^® that D may be in fact 
homeless, as where he has left England for good, and has not yet 
settled in France, or where, having settled in France, he has left 
France for good and is on his way to America; but under these 
circumstances he has his domicile or legal home in England,^® t.e., 
he is legally in possession of his domicile of origin. 



See for meaning of term, pp. 40, 44, ante, 

^5 See Buie 6, p. 88, post 

The word ‘ retain^ ’ is inserted to cover the case of a person who on coming 
of age is m possession of a domicile not being that of origin, which was acquired 
for him by his father dunng infancy. D is bom in England, where his father 
A, is then domiciled. During D*s infancy his father acquires or resumes a 
French domicile and when D comes of age is domiciled in France. D*s 
domicile at the moment of his coming of age is French, and- is retained as a 
domicile of choice until D does some act whereby he changes his domicile. 
See, however, Westlake, s. 261, but see Be Craignieh [18^3 3 Ch, 180, 184. 
See also Orumpton^s Judicial ^Factor v. Fiifwh-Noye$ [1918] S.C. 378, 889-391 : 
Re Macreighi aSSS) 30 Oh.D. 165. 

-*7 Bee Buie 7, p. 89, post. 

Eule 3, p. 8^, ante, precludes the possibility of D’s being domiciled both ' 
in England and in France. 

See pp. 79-80, ante. 

See Buie 8, post 
See Buies 6 and 7, post 
See Buie 8, poet 
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Domicile of Origin. 

Rule 6. — E very per son receiv es at, <'nr as from') birth 
a (^ieile of originZ 

(1) In jbe--case-4£,aj£gitim ehild born during his 
father’s lifetime, the domicile of origin of the chi ld 
is the domicile of the father at thTtime of the 

(2) I n the case of an illegitimate, °° or posthumous, or 
legitimated child, t h e domicile of origin ir~t Ee" 
d omici le, of J ds mAtJ hpr at thp time of his birth. 

(8) In fhe ease o f a. foundling, the domicile of origin is . 
the. ig fnnn 


Commeiit and Illu strations 

FiVftiy perjsf^is held by a rule of law to he at. hirt.b dnmiciled^ ^ or 
t o hfbveJiis miuTinv m lit the 

infa nts' birth, th e person (in most cases the infantas father) j on 
wh om the infant is legally dependent is then domicile d. 

As to this domicile of origin, the following ^ints require 
notice : — 

(1) The-j^asteftce of a ^ domicile of origin ^ must be considered 
a n.^ASSuiiiption of Ifj,^ 

(2) g he domicile of origin^ thouf^h received at birth, jneed. not be. 
either thT^ouhtry in which th^ ini 




wuicn ms paints ate residing, ‘"orTEecountry to which his father 
belongs by race or allegiance, or the country of the infant’s 
nationality, ‘ I speak says an eminent Judge, ^ of the domicile of 
origin rather than of birth. I find no authority which gives, for 
the purpose of succession, any effect to the place of birth. If the 
son of an Englishman is born upon a journey, his domicile will 
follow that of his father Thus D, the son of an Englishman 
and a British subject, is born in France, where his father is residing 


Udny V. Udny (1869) L.B. 1 ScApp. 4:41, 450, 467 ; Munroe v. Douglas (1820) 
5 Madd. 879; Forles v, Forbes (1854) Kay 841; Dalhovste y. MeDcuall 
(1840) 7 Cl. & r. 817; Munro Y. Munro a840) 7 Cl. & F. 842; Re WrighVs 
Trusts (1856) 2 K. & J. 595 ; Somermlle v. Scmerutlle (1801) 5 Ves. 750, 786, 
787 ; Re Goodman^s Trusts (1881) 17 Ch.I). (0 A.) 266 ; Re Grove (1888) 40 
C11.D, (OA.) 216. 

Udny Y. Udny (1869) L.B, 1 ScApp. 4:41; Dalhouste Y. McDouall (1840) 
T Cl. & B. 817; Goulder y. GouLder [1892] P. 240, 

Be Wright's Trusts (1856) 2 K. & J. 595; Urquhart Y, Butterfield (1887) 37 
Ch.D, (GAO 357. 

Cheshire, p. 2S5; Westlake, s, 248. 

See Udny y. Udny (1869) L.B. 1 ScApp. 441, 457, per Lord Westbury, 
Several foreign codes tend to do away with the distinction between domicile 
and nationaility by making a petfion’s civil, no less than his pohtical, rights, 
depend not on his domicile but on his nationality or allegiance. 

v- Bcmmville (1801) 5 Yes. 750, 786, 787, per Arden, M-B. 
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for the moment though domiciled in New York. D’s domicile of 
origin is neither English nor French, but New York. 

(1) C use of a L&gitimate Child,— A legitima te child born during 

his fatfe i^s M eti me ha,s hisu iomicile of origin in ~tEe cbu]5tW " where 

(2) Case of Illegitimate or Posthumous Child , — 8 unb ^ f*b^^d has 

for^ ^s domicile o f ^origin the d omicile of his mother at the ti me of ^ 
his birth. _ ' 

D is an illegitimate child born in France at a time when his father, an 
Englishman, is domiciled in England, and his mother, a Frenchwoman, is 
domiciled in France D’s domicile of origin is not English but French 

D is a' posthumous child, whose fatlier was domiciled at the time of death 
in England. At the time of D’s birth his mother has acquired a domicile in 
France. D’s domicile of origin is French 

1) is a foundling, le , d child whose parents are un known. . He is found in 
Scotlandr"TFIis"dbmicile oTorigin is Scottish I ’ 

(^) of a Legitimated Child,— A child born illegit imate.^ but 
afterwards legitimated, e,g,y by ffie'suBs^quent intermarriage of its 
parents,®^ takes the domicile of his father at and from the time of 
such legitimation. His domicile of origin remains apparently the 
country where his mother was domiciled at the time of his birth.®^ 

D is the child of a Scottish fatlier and an Englishwoman, who are 
unmarried at the time of his birth. At that moment the domicile of his 
father is Scottish and of his mother English A year or two afterwards, 
whilst his father is still domiciled in Scotland, D’s parents marry. D’s 
domicile of origin probably remains English, though it may possibly become 
Scottish. His actual domicile certainly becomes Scottish, and during 
infancy changes with the domicile of his father.®® 


TiamjcRe^ f Choice. ^ 

Rule 7. — Eve ry independent person c au arr|ime_a 
do micile o f b^the^-C^ Lination nt-xe^^eaea 

( Return), and intention of permanent or indefinite resid-. 
ence 

Comment 

It will be convenient to consider separately the meaning of, and the 
authorities for, first, the affirmative, secondly, the negative portion 
of this Rule. 


JJtf Wright’s Trusts (1856) 3 K. & J. 695. .• i , . i 

e» This is really rather a result of rules of evidence than a direct rule or iaw. 

«i See as to legitimatio per mbsequens matnmonium, Buies 121, 122, post. 

«3 See Westlake, ss. 246-248, 261; Wolff, p. 118; but see Ohestee, p. M6, 
Cotupare Vrquhart v. Butterfie^ (1887> 37 Gh-D. jG.A.) S67, ^ Buie 9, 
Sub-Bule 1, clause 1, p. 102, post; Be Grow (1888) 40 Oh.D. (O.A.) 216. 

Udnu V. Udnv (1869) L.E. 1 8o.A.pp. 441, 457, 468; v. ffeunedw ^868) 

L.Bi 1 Sc.App. 307,^ 450; Collier v. Bivaz (1841) 2 Curt. ^6; MaUass v. 
.Valiass (1844fl Bob.lcc. 67, 78; Forbes v. Forbes C1854> Kay 841; EaUane 
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(i) Mode oj acquisition. 

A cquisition by r^zdence and intention of residence. — JE verv 

and there fore as a ' dg pe j a j d eRtn^erson, 
WhenJ ^ becomes ai 3 LJbid £pendent per soel (whicE c aR in no case 
happen befor e he att ains his"~majority)/^ he will iiii3Tiimself in 
p^^sslon of a domioleT^ which will m most cases be his domicile 
of origin, but may be a domicile acquired by the act of the ’person 
on whom he is dependent during infancy. 

He can then obtain or retain for himself by his own act and will 
a legal home or domicile different from the domicile of origin, and 
called a domicile of choice. This domicile is acquired by the 
combination of residence, and the intention to reside, in a given 
country. 

I ‘ It may it has been said, ‘ be conceded that, if the intention of 
permanently residing in a place exists, a residence in pursuance of 
that intention will establish a domicile The process by which 
this new domicile is acquired has been thus aptly described, ‘ A 
change of [the domicile of origin] can only be effected ani mo 

the choice of another domicile evidenced 
by residence within the territorial limits to which the jurisdiction of 
the new domicile extends. [A person] in making this change does 
an act which is more nearly designated by the word settling 
than by any one word in our language The acquisition, in short, 
of a domicile of choice is nothing more than the technical expression 
for settling in a new home or country, and therefore involves the 
existence of precisely those conditions of act and intention which 
we have seen to he requisite for the acquisition of a home.^® 

V. Eckford (1869) L.E. 8 Eq. 631; Hoskins v. Matthews (1866) 8 De G.M. & 
G. 13; Jopp v. Wood (1866) 4 De GJ. & S. 616, 621, 622; Moorhouse v. 
Lord (1868) 10 H.L.O. 272; Winans v. Att.-Oen. [1904] A.O. 287; Huntly 
V. Gashell [1906] A.C. 66; Lord-Advocate v. Brown's Trustees [1907] S.C. 333; 
Lrexel v. Drexel [1916] 1 Ch, 261, 259; Gasdagli v. Caadagli [1919] A.C, 146; 
Gulhenhtan v. Gulhenkian (1937) 64 TX.B. 241. 

It may happen later, e.gr., in the case of a woman who marries while an infant, 
and becomes a widow late in hfe. The age of majority is fixed by English 
law at twent^oixe; by other laws, at other periods. A question may arise, a& 
to which no English decision exists, whether a man, an infant under the law 
of his foreign domicile, will be considered by the English courts as capable 
of acquiring a domicile at the age of twenty-one. It may be conjectured that 
the answer to this inquiry depends, in part at least, on the law of the country 
where he acquires a domiciler He would probably in English law,^ under 
which domicile is a technical conception, be held capable of acquiring an 
English domicile. A question may also arise as to the domicile of an_infant\ 
wi^owi Most probably it is the domicile of her deceased husband "at th^T! 
time of his death. In the case of an infant whose marnage is annulled, pre- 1 
sumahly her domicile is that which she had before her marriage. 

See Buies 9 and 11, pp. 101, 110, post 

Bell Y. Kennedy (ifeS) L,B. 1 Sc.App. 307, 819, per Lord Cranworth. 

Udny V, Udny (1869) L.B. 1 Sc.App, 441, 449, per Lord Chelmsford. 
Though thq legal conditions necessary for the acquisition of a domicile of choice 
are, in substance, the same as the conditions necessary for the acquisition of a 
'home, these conditions ' are, for legal purposes, defined with tectoical pro- 
(a»i(|n, TChe Ifgal theory, further, that every one has a domirile of origin. 

. ^ wMeh' is, so' to speak, prwmaMy Ms home, leads to the result that the law 
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It is, in short, admitted in general terms that ^ the question of 
domicile is a question of fact and mtention 

Particular attention, therefore, is due to the nature both of the 
requisite fact, viz.^ ‘ residence % and of the requisite ^ intention ^ 

(a) Residence. — Th^ na ture of residence considered as a part of 
dom icile, and thus looked at as a physical rrLt he 

anv^ ^^manenctiy has been little discus sefh^ It may be defined (as 
already suggested) as ^ habitual physical presen ace or 
count ry \ The word ' habitual however, must not mislead. What ^ 
is meant is not presence in a place or country for a length of time, 
but presence there for the greater part of the time, be it long or 
short, which the person using the term ‘ residence ’ contemplates. 

The residence which goes to constitute domicile certainly need > 
not be long in point of time. ^ If the intention of permanently 
residing in a place exists, a residence in pursuance of that intention, 
however short, will establish a domicile.’ ^ 


Ther Xesidencfi-jiuisV-hew^^^i p^^ suance of - nr m^fli i£iiced i 

b y, the intenti on. Mere length of residence 'v^l not of its^Sq 
constitute doniicSfi^ D, a Scotsman, born in Scotland, never leaves 
England during the last twenty-two years of his life, D, however, 
has never exhibited the intention of settling in England. D, 
therefore, at death retains his Scottish domicile,^® though he has 
not visited it for seventy-two years. 

(b) Intention . — ^The jaain problem in deter mining the nature of 
domicile, in so far as it Spends iip5h dhoioeT consists m defining tKj^ 


requires stronger proof of deliberate intention to acquire a new domicile than 
would be demanded by any person who, without reference to legal rules, wished 
to determine whether P had or bad not left England and settled in Queensland * 
and generally the courts, in judging whether a man has acquired a domicile 
of choice, look more to mtention, and less to length of residence, than would 
popular judgment in inquiring whether he had acquired a new home. Thus, it 
can hardly be doubted either that the decision in Bell v. Kennedy (L.E. 1 Sc 
App. 307) is legally correct or that it is opposed to ordinary notions. A layman 
would probably have held that Mr. Bell had settled in Scotland. In Kell y.^ 
Bell [1922] 2 Ir. E. 162, the change of home was deliberate and stateV4o*'be 
permanent, but the court denied change of domicile. In Winans Y. AtU-Ger^ 
[1904] A.C. 287, change was denied as attachment to his American domicil^ 
of origin was held to exist, though he spent many years in, and died id, 
England. 

^0 Att.-Osn. V. Kent (1862) 31 LJ.Ex. 391, 393. 

It may be well to note again that residence is often used as including the 
animus manendi, and hence as equivalent to home or domicile. See, e.g.. King 
V. Foiswell (1876) 3 Ch.P. 618, 620, for expr^sions of Jessel, M.E., as to 
residence, where the term is probably used as including the animus manendt. 
For the difference between residence and domicile, see Walcot v. Botfield (1854) 
Kay 534, 643, 644 j Ward v. Maconochie (1891) 7 T.Ii.E, 636. 

Bell V. Kennedy (1868) L.E. l*Sc.App. 307, 319, per Lord Cranworth. 

« Re Patience (1886) 29 Ch P. 976, Of. Braird j^Joung (1885) 29 Ch.P. 
(C.A.) 617; Winans v. Att.-Gen, [1904] A.(!5r‘‘2Sf, So over thirty-ffve years 
residence m England by a man of inert character, dependent on the bounty 
of relatives, is quite ineffective to change domicile: Ramsay v. Ltnerpool Royal 
Infirmary [19301 A.O, 688. ' See also WaM v. Att-Oen. (1932) 147 L,T. 382; 
Att.-Gen^ v. 7me (19^) 146 L.T, 9; Inland Mevenm Commssicners v. Cohen 
(1937) 21^^ax,Cas. aCE; contrast Re Joyce [1946] Ir.E. 277. 
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character of the necessary intention or animm. The best definition 
or description of the requisite animus appears to be, ^ the present ? 
intention of permanent or indefinite residence in a given country % ‘ 
or (if the same thing be expressed in a negative form) ‘ the absence 
of any present intention of not residing permanently or indefinitely 
in a given country 

Four points as to its character deserve notice. 

(1) The in iention must amount to a purpose or choice. 

The ^ domicile of choice is a conclusion or inference which the law 
derived from^the fa ct^f or chief 

r esideS eiLjig^^^^^gsa^^ It must not be ‘ prescribed or 

dictated by any external necessity ‘ In order that a man may 
change his domicile of origin he must choose a new domicile — the 
word choose ’’ indicates that the act is voluntary on his part; he 
must choose a new domicile by fixing his sole or principal residence 
in a new country (that is, a country which is not his country of 
origin), with the intention of residing there for a period not limited 
as to time 

The expression that the residence must be ‘ voluntary \ or a 
matter Of choice; Ts hot' ih itself aiiappy one^ ® since, supposing a 
person to make up his mind to settle in a country for an indefinite 
time, the * motive whether it be economy, pleasure, the intention 
of marriage,^^ or even considerations of health,®® is indifferent, 
though certainly the residence would not in some of these cases be 
termed, in ordinary language, a matter of choice. What, however, 
is intended to be expressed, and is undoubtedly true, is that the 
residence must be connected with the distinct purpose, or intention,! 
to reside. Hence, — ^to take a familiar example, — ^residence in a 
country, arising from sudden illness, as when D, donadcUed in 
England, falls ill on a journey through France and is delayed there 
from week to week, does not entail a change of domicile. Or again. 


See Story, s. 43; and compare Bell v. Kennedy (1868) L.R. 1 Sc.App. 307, 318. 
See also Att-Qen v. Kent (1862) 31 L J.Ex. 391, 395, 396. 

Udny V. Udny (1869) L.E. 1 Sc.App. 441, 458, per Lord Westbury. 
lUd. 


Kmg V. Foxwell (1876) 3 Ch.D. 618, 620, per Jessel, M.R. Cf. Briggs v. 
Briggs (1880) 5 P.D. 163. For lact of intention see Ramsay v. Liverpool 
Royal Infirmary [1980] A.C, 588; contrast Re Joyce [1946] Ir.B. 277. 

The words ‘ voluntary ’ or ‘ Toluntarily ’ may easily mislead. Of. Urquhart 

V. Butterfield (1887) 37 Ch.D. (O.A.) 357; Me Manett (1887) 36 Ch.D. (C.A.) 
400, 407; D'Etchegoyen v. D'Mic’hegoyen (1888) IS P.D. 132, 186. 

See Fashender v, Att^'-Gen. [1922] 1 Ch. 232; (C.A.) 2 Gh. 580. Compare 
Arnott V. Groom (1846) 9 D, 142, where betrothal to an Englishman and eYen 
residence in England were held not to have effected a diange to English 
domicile in the ease of a Scotswoman. Desire to obtain a divorce was the 
cause of change of domicile in Drexel v. Drexel [1916] 1 Ch. 261. 

See Hoskins v* Matthews (1856) 8 De G-.IM, & (3-. 13, compared with Udny v. 
Udny (1869) L.B. 1 Sc.App, 441, 468. See, as to domicile of invalids when 
abroad, ^mment on Rule 17, post A person may change his domicile, 
though Hs object in doing so is to defeat his creditors (Re Robertson [1886] 

W, N.^217), or to evade the jurisdiction of the English courts (Drescel v. Drexel 
[19161 1 Ch- ^Sl, 259). 
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if a man is too old and feeble, he may not be mentally capable of 
forming an intention to change.®^ 

How far this intention or choice must be distinct or conscious has 
been disputed. 

Some judges have held that it is not necessary, in order to 
establish a domicile, that a person should have absolutely made up 
his mind which of two countries is the place where he intends to 
make his permanent home,®^ 

Others have laid down that a somewhat more distinct intention 
must exist. ‘ It must it has been said, ' be shown that the 
intention required actually existed, or made reasonably certain that 
it would have been formed or expressed if the question [whether a - 
person intended to change his domicile] had arisen in a form — 
requiring a deliberate or solemn determination.’ This is in accord 
with the stress laid in a comparatively recent case on the necessity 
of intention. 

(2) T he intention must he an intention to rp.sidp, 'pp,rrrinm.pMlii. 
f( yr an v^od^ - r 

It must be, that is to say, not an intention to reside for a limited^ 

time dr defin ite purpose, but. ^ ir rrTtrr^ 

for an Unlimited time 

If, for example, D, domiciled in England, goes to America for 
SIX months, or to finish a piece of business, or even with the intention 
of staying there only until he has made a fortune,®® he retains his 
English domicile. Thus, a residence in a foreign country for 
twenty-five year^®^ will not change a person’s domicile in default of 
the intention of settling permanently or indefinitely in such foreign 
country ; but it is, of course, ‘ true that residence originany 
temporary, or intended for a limited period, may afterwards become 
general and unlimited, and in such a case, as soon as the change of 
purpose, or anirrms mamendi^ can be inferred, the fact of domicile 
is established ’.®® If D, who goes to New York, intending to stay 


Ramsay Y, Livetpool Royal Infirmary A.C. 688; contrast Re Joyce 

[1946] Ir.E. 277, ^ ^ 

82 Att.-Gen. v. Pottinger (1861) 30 LJ.Bx. 284, 292, per Bramwell, B. 

88 Douglas v. Douglas (1871) L.B. 12 Eq. 617, 645, per Wickens, Y.-G. 

84 Ramsay y. Liverpool Royal Infirmary [1930] A.C. 586; contrast Re Joyce 
[1946] Ir.B. 277. So also Winans v. Att -Gen. [1904] A.C. 287. 

88 Udny V. Udny (1869) L,B. 1 Se.App. 441, 458, per Lord Westbury; The 
Lauderdale Peerage (1885) 10 App.Cas. 692. Compare Bell y. Bell [1922] 
2 Ir.B. 162. ^ ^ 

88 Jopp y. Wood (1865) 4 De G-J. & S. 616; compare James v. James (1908) 
98 L.T. 438. See, however, Doucet v. Geoghegan (1878) O-Ch.D. (G.A) 441; 
Davts V. Adair [1896] 1 Ir.B. (O.A.) 379, 400; Moffett y. Moffett [1920] 
1 Ir.B. (C.A.) 57; Be Joyce [1946] Ir.B. 277, which are distinctly suggestive 
that vague hopes of ultimate return are not enough to prevent the acquisition 
of domicile. 

87 Jopp y. Wood (1866) 4 Be G.J. & S. 616. , ^ 

88 Udny y. Vdny (1869) L.B, 1 Sc.App. 441, 468, per Lord Westbury.^ The 
American doctrine accepts as sufdcient to acquire^ donoicile the intention to 
make a home in a given place here and now, even if there is a distinct inten- 
tion to leave later (e.p., on finishing a college course); Goodrich, s. 25. 
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there for a limited period, after living there for a year or two, 
makes up his mind to reside there permanently, he at once acquires 
a New York domicile. 

(3) Th^J^entioj n^musi he^ j w. intention of ahav4r>r).‘f/n.gj of 

ceasing^ to' reside the cmntry of the, fn.rm.er 

‘ The intention must be to leave the place where the party has 
acquired a domicile, and to go to reside in some other place as the 
new place of domicile, or the place of new domicile.’ Indeed, if 
it be granted that a man can have but one domicile at the same 
time,®® it necessarily follows that the purpose, or anirmiSy requisite 
for acquiring a domicile in France must exclude the purpose requisite 
for retaining a domicile in England. 

A difl&cult question arises when the intention is dependent on 
some purpose which may be frustrated. If a woman goes to 
Germany to be married there to a German, and to settle in a German 
town, has she changed her domicile by arrival in Germany and a 
short residence prior to marriage ? It may be held that her intention 
is conditional on marriage, and thus does not constitute an animus 
mmendi sufficient to change her domicile before that is altered on 
and by the actual marriage to a domiciled German.®^ 

(4) The intention need n ot hp, J.r±£iiid-Anp. t allegiaruce. 

The intention to reside permanently or settle in a country is 

not the same thing as the intention or wish to become a citizen of 
that country. 

It was, indeed, at one time held by a confusion of the ideas 6t 
domicile and nationality that a man could not change his domicile, 
for example, from England to California, without doing at any 
rate as much as he could to become an American citizen. He 
must, as it was said, ^ intend quaterms in illo eocuere patriam 
But this doctrine has now been pronounced erroneous by the highest 
authority,®^ and when an Englishman leaves England, where he is 
domiciled, and goes to the United States, he changes his domicile if 
he intends to settle in the new country and to establish his principal 

«» Lyall V. Paton G856) 25 LJ.Ch. 746, 749. 

See Rule S, p. 86, ante. 

In Pasbender v. Att.^Oen. [1922] 1 Ch. 232 ; 2 Ch. (O.A.) 860, this point 
was discussed but not decided; see 2 Ch. 867, per Lord Stemdale, M.R.; 868, 
per Warrington, L,J. ; 869, per Yoimger, L.J. Compare Arnett v. Groom 
(1846) 9 D. 142. 

See Wimns v. Att-Oen. [1904] A.O. 287, 299, 300; in Buntly y, GasTcell 
[1906] A.O. 66, the judgment of Lord Halabury, L.O., shows a-^probably incon- 
. sistent— tendency to revert to the doctrine of Moorhouse v. Lord (1868) 
10 H.L.C. 272. But see Cc^dagh v. Oasdagli [1919] A.C, 146, 171, 173, 
per liOrd Haldane; 178, per Lord Atkinson; "201, per Lord Phillimore, 
Moorhome v. Lord (1863) 10 H.Ii.C. 272, 283, per Lord Cranworth, followed 
by Re Gapdevielle (1864) 2 H. & C. 986; Att.^Gen. v. Comtees de WM^Utt 
(1864) 3H. & C. 374; Re Grove (1888) 49 Ch.l>. (O.A.) 216. 

^ Udnp Y. XJdm (1869) LJt, 1 Sc.App* 441, 460, per Lord Westbury; Baldane 
V. Bekford (1869) L.R, 8 Bq, 681; Winaru y. Att-Gen, [19041 A.C. 28^, 299, 
30O> per Lord' Bindley ; Brmd v, Brunei (IBll) L.B. 12 Bq. 29$; v. 

. (1932) 147 L.T. 383 (H.L.), 
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or sole and permanent home there, even though the legal 
consequences of his so doing may never have entered his mmd ; 
and though he may have had no intention of becoming an American 
citizen, and has remained a British subject to the end of his life.®® 

<ii) No other mode of acquisition, 

Th^c onciiTr e nce of res i d &i e c a nd intention, for hnwev^^r s hort, a 
ti me, is essential for the flrqnigit inn nf domicile . 

v^~are all agreed ’ , it has been said, ^ that to co nstitute a 
do micS^ th^xc iiLust bc the lact of residence , . , and also a purpose 
on ^the^partjf [jjj tgj y ye continued that residence. While I say 
that b o^ miist concur, I say^it with equal confidence that nothing 
efee is necessary.® ^ * 

^ Residence ’ alone clearly will not su£Bce. 

This is sufficiently apparent from the ordinary case of persons 
travelling, or living abroad, who retain a domicile in a country they 
may not have seen for years.®® 

^ Intention ’ alone will not suffice. 

D, who has never resided in Australia, will clearly not acquire a 
domicile there by the mere intention to reside there. Nor will the 
fact that D has set forth from England on his voyage to Australia 
give him a domicile in an Australian State until he arrives there.®® 
This must be noticed, because it was at one time thought ^ that 
a new domicile could be acquired m itinere, i.e., that if D left 
England, intending to settle, e.g., in Australia, he acquired a 
domicile in an Australian State the moment he quitted England. 
But this notion is apparently erroneous, and the principle may 
probably be taken as established that a domicile of choice can be 
acquired by nothing short of the concurrence jof residence and 
intention. 

From the fact that the acquisition of a domicile of choice depends 
solely on the co-existence of residence and intention to reside, two 
important results may be deduced. 

(i)i person’s wish to tgtn jw a domMLe in one c o wntry wUl not 
enable h mTto r^inttif^ ii L fact, he resides w ith the ^mus 
ma rwndt^ another. _ 

D, an Englishwoman, originally domiciled in England, resided 
in France for more than fifty years, with the intention of living 


See especially Douglas v. Douglas (1871) Ii.R. 12 Eq, 617, 643, 644. Ccm- 
pare Oorbidge v. Somerville [1913] S.C. 858. 

*« Brunei v. Brunei (1871) L.B. 12 Bq. 298. See also Winans y. AU.-G(m. 
[1904] A.O. 287. 

Arnott V . Groom (1846) 9 D. 142, 149-162. Compare Collier y. Rtsm (1841) 
2 Curt. 865, 867. See also Udny v. Udny (1869) L.E. 1 Sc.App. 441, 460. _ 
»8 gee further for cases where there is ao change of domicile because there is 
' residence without the animus manendi, comment on Buie 17, p. 117 , post, 

«» DyaU V . Patm (1856) 26 B.J.Oh. 746 Contrast Baker y. Baker [1945] A.D. 
70S (S. Africa)* 

*■ Sec Munroe v. Douglas (1820) 6 Madd. 879, 405. 
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there permanently. She made a will in English form in which she 
expressly stated that she did not intend to abandon her English 
domicile of origin. It was held that she died domiciled in 
France. 

Russell, J., said : ‘It must, I think, be conceded that domicile 
cannot depend upon mere declaration, though the fact of the 
declaration having been made must be one of the elements to be 
weighed in arriving at a conclusion on the question of domicile. 
But if a particular domicile clearly emerges from a consideration 
of the other relevant facts, a declaration of intention to retain some 
other domicile will not sufl&ce to destroy the result of these facts. 
If (as I think she had) Mrs. Annesley had by the factum of long 
residence and by her animus manendi acquired before the date of 
her codicil a French domicile of choice, her statement that she 
never intended to abandon her English domicile will not prevent 
the acquisition of a French domicile of choice 

(2) The acquisition of a domicile cannot he a^ected by rules 
of foreign law,^ 

By jhe law^o f some countries, e.g., of France under Article 18 
Qf the Code Na^poTeonra provfeiuii gbolishe? smce Au gyst. 
in view of the enactment of a new law of naturalisation, a person 
is required to fulfil certain legal requirements before he is considered 
by the French courts to be at any rate fully domiciled in France; 
but, if a person in fact resides with the animus manendi in France 
(i.e., is really settled in France), he will be considered by our courts 
to be domiciled there, even though he has not complied with the 
requirements of French law. That is to say, any question of 
domicile arising in litigation falls to be decided by the lex fori. 

D, an Englishwoman, lived in France for more than fifty years 
with the intention of residing there permanently. She was held to 
have acquired a French domicile of choice although she had not 
complied with the provisions of Article 18 of the French Civil Code 
already referred to,^ 

In another case it was stated : ‘ The domicile of the testatrix 
must be determined by the English Court of Probate according to 
those legal principles applicable to domicile which are recognised 
in this country and are part of its law. Until the question of the 
domicile of the testatrix at the time of her death is determined, 

' Re Annesley [1926] Ch. 692 at pp. 701-702. See also Re Steer (1868) 3 H. 

& N. 694; Cofhidge v. Somerville [1913] SX. 868; Mo^ett v. Moffett [1920] 

1 Ir.R. 57; Douoet v. Geoghegan (1878) 9 Oh.D. (O.A.) 441; Douglas v. 

Douglas (1871) L.R. 12 Bq, 617, 644 ; Robinson v. Robinson^ $ Trustees [1934] 

SoXT. 183. . 

Re Martin [1900] P; (C.A.) 211. 

Re Armesley [1926] Ch, 692, 704. See also Hamilton v, Dallas (1876) 1 

QhJ>. 267 ; compare Anderson v. LanemUle (1864) 9 Moo, P.C; 326; Bremer 

V, Freeman {1867) 10 Koo. P.C. 306, 378, 374; Collier v. Rivaz (1841) 2 

Curt, 865; Re Rrown’Siquard (1894) 70 L.T. 811; Dretoel v. Dressel [19161 
A Ch. 261, 268, 269; Re Cumingtm [1924] 1 Cb. 68. 
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the Court of Probate cannot tell what law of what country has 
to be applied. The testatrix was a Frenchwoman, but it would 
be contrary to sound principle to determine her domicile at her 
death by the evidence of French legal experts. The preliminary 
question, by what law is the will to be governed, must depend in 
an English court on the view that court takes of the domicile of 
the testatrix when she died.^^ 


Change of Domicile. 

Rule 8.® 

(1) The domicile of origin k retained imt.il 
doi ^ile of cho ice is in fact n cniiired_"" 

(2) dommitelgfadl^^ rerampT" until is 


ah§h!3oned7"^^vhem 

(i) a new do midJfi jQf ch oice is acquired : o r 

(ii) th e domicile of origin is r egnmpd- 


Comment and Illustrations 

A n indepe^ndent person ^ retains a Jn q nmmt-yy where 

he^i^&isusrfSe a^ until he has (in the stnct'^scCST^ the "^erm 

‘ abandonment ’) abandoned ® that country by giving up, not 
only his residence there but also his intention to reside there. But, 
though a domicile is never changed without actual abandonment of 
an existing domicile, the legal effect of a man’s having left a 
country where he is domiciled for good differs according as the 
domicile is a domicile of origin or a domicile of choice. 

(1) Do micile of origin, — How c hawed . — ^ mftTL!ji_dnTnicile ] 

of origin must be presumed to continue, until _h e hn^ 
a nother domicile by actual residence, with the intention of ab.a n- 
doning his domicile of origin. This change must be ard mD etfa c^, 
and the burden of proof unquestionably lies on the party "wBS) 
asserts that change.’ ® 

D, the descendant of a Scottish family, had a domicile of origin in 
Jamaica. In 1837, after he came of age, he sold his estates in Jamaica and 


6 Be Martin [1900] P. (C.A.) 211, 227, Lindley, LJ. All the judges in the 
Court of Appeal were agreed on this point, though they differed in the result. 

® Udny V. Udny (1869) L.B. 1 Sc.App. 441 ; Bell v. Kennedy (1868) L.B. 1 
Sc.App. 307 ; Fleming v. Horniman (1928) 44 T.L.E. 315. It requires stronger 
evidence to establish the intention to abandon a domicile of origin than the 
intention to abandon a domicile of choice. The hauderdale Peerage (1885) 
10 App.Cas, 692, 739, 740; Winms v. Att.^Gen, [1904] A.G. 287, and HunUy 

' V. Qaskell [1906] A.C. 66, See also for Scotland, Steel v. Steel (1888> 15 
E. 896; Vincent v. Buchan (1889) 16 E. 637; cf. Att.^Sen. v. Yule (1931) 145 
Ii.T. 9j Ross v. Ross [1930] A*C. 1; Ramsay v. Liverpool Royal Infirmary 
[1980] A.C. 588. It is otherwise in Ihe United States: Goodrich, s. 21. 

^ For meaning of term * independent person’, see p. 40, ante. 

* See p. 80, ante. 

® Aikman v. Aihman (1861) 3 Macq. 854, 877, pet Lord Wensleydale; 863 pet 
Lord Cranworth; Ross v. Ross [1930] A.C. 1. 

n. 
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left the island, to use his own expression, for good. He then went to 
Scotland, and was resident there during 1838, but without making up his 
mind whether to settle in Scotland or not. The question came before the 
courts whether on September 28, 1838, D was or was not domiciled in 
Scotland. The House of Lords held that D still remained domiciled in 
Jamaica. 

Their decision was based on the ground that, though D was on 
September 28, 1838, resident in Scotland, he had not at that 
moment any fixed or settled purpose to make Scotland his future 
home; that, in short, he was resident in Scotland, but without the 
animus manendi, and therefore had not acquired a Scottish domicile, 
but still retained his domicile of origin, i.e., was domiciled in 
Jamaica/® 

(2) Domic ile of choice, — Flo w changed , — A domicile ^at c hoice o r 
a hoBc ^eJs retmneiL Jintil~-botb ^ (i actum ) and intentinn to 

r eside (mimus) afe'ln' fact riven up. bu t when once both of these 

to exists it IS abandoned as well in law 

a s in fact. 

D, a widow, whose domicile of origin was English, acquired by marriage 
a domicile in France. After her husband’s death she determined to return to 
England as her home. She went on board an English steamer at Calais, but 
was seized with illness, and before the vessel left the harbour^ re-landed in 
France, where after some months (though wishing to return to England) she 
died, haying been unable on account of ill-health to leave France. D retained 
her French domicile.^ ^ 

The case exactly illustrates the principle that a domicile of choice 
is retained until actual residence in a coimtry is brought to an end. 
In another case D, an Englishman, who had acquired a domicile 
of choice in Germany, returned for a time to England, but retained 
his intention to reside permanently in Germany. He did not lose 
his German domicile/^ This case illustrates the principle that a 
domicile once acquired is retained until the intention to reside is 
brought to an end. It is necessary, however, that actual residence 
should also be brought to an end before such a domicile will be 
held to have been abandoned.^® 

The principle, on the other hand, that actual abandonment of 
such a domicile puts an end to its existence, not only in fact, but 
in law, has been judicially stated in the following terms : 

* It seems reasonable to say that, if the choice of a new abode 
and actual settlement there constitute a change of the original 

Bell V, Kennedy (1868) L.E. 1 Sc.App. 307 ; see especially, judgment of Lord 
Westbury, pp. 32Q, 321, 322. 

In (xoods of Baffenel (1863) 82 L.J.P. & M. 203, 204, per Sir 0. Cresswell; 
Fleming T. Jfforniman (1928) 44 T*L.R. 315. In Att,-(}en. t. Gesquei (1877) 
41 J.P. 487, 42 J.P. 346, a Prenchwoman who had acquired an English 
domicile of choice was held to have retained it to her, death, although she 
had intended to settle in her native town and had set out thither, but falling 
ill at Paris, had returned to London for treatment and died there. 

13 . Be Steer (1858) 3 H. & K 594. 

3^ JSe Mwtrett (1887) 36 Ch.D. (0*A.) 400, 407; Kelson v. Kelson [1925] 3 
I>.L.B. 22. 
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domicile, then the exact converse of such a procedure, viz.^ the 
intention to abandon the new domicile, and an actual abandonment 
of it, ought to be equally efiective to destroy the new domicile. 
That which may be acquired may surely be abandoned.’ 

(i) A eg oist n ^L domicile of choice . — ^T he flbfliidnruTnftnt f 
03 ^^ domicile of choice, may, as a matter of fact, coincide witl^ the 

another. D has acquired a domicile of choice in 
France^ He goes to Germany, intending to reside there for a short 
time. But after residing in Germany for some time, he makes up 
his mind to reside there permanently; at that moment, both his 
French domicile of choice is abandoned, and a (Jerman domicile 
of choice is acquired. 

So far there is no difference between a domicile of origin and 
a domicile of choice ; either may be abandoned simultaneously with 
the actual acquisition of another domicile. 

(ii) B esumytioM oi^nmic Me of o rigin. — A person in possessio n 
of a domicile— of choice may abandon it, an d at the same mom ent, 
in actual fact, resume his domicile of orisrin. Thi s case presents 
no peculiarity] Biitlmbther state of circumstoces is possible. A 
person may, as a matter of fact, abandon a home or domicile 
of choice in one country without in fact acquiring a home in 
another.^^ 

D, for example, whose domicile of origin is English, has an 
acquired home or domicile of choice in France. He leaves France 
for good, without any intention of returning to England, or of 
settling in any country whatever. He is in fact homeless. As, 
however, no one can in the eye of the law be without a domicile,^® 
in order to give D a domicile, one of two rules must be adopted. 

It might be held, that in the case of a domicile of choice, as of 
a domicile of origin, any existing domicile was retained until another 
was actually acquired. This view, however, which was at one tune 
adopted by our courts, is now rejected,^’' and it is now ruled by 
English courts that on the simple abandonment of a domicile of 
choice, the domicile of origin is by a rule of law at once resumed 
or re-acquired. ^ This is a necessary conclusion, if it be true that 
an acquired domicile ceases entirely whenever it is intentionally 
abandoned, and that a man can never be without a domicile. The 
domicile of origin always remains, as it were, in reserve, to hej 
resorted to in case no other domicile is found to exist.’ 

U Udny V. Udny (1869) L.E. 1 SeApp. 441, 450, per Hatherley, €. Bell v. 
Bell [1922] 2 Ir.E. 152, is a very strong case where a. hnsband who abandoned 
his wife, left Lreland, and gave London as permanent address, was yet 
ruled to have retained an Irish domicile of choice, 

18 See pp. 79, 80-61, ante. 

18 See Bale 2, p. 84, ante. ^ 

U See Mmroe V. Douglas (1820) 6 Madd. 379. It is still the American doctrme; 

see (^drich, pp. 36, 37. . . 

18 Udny V. Udny (1869) L3. 1 Sc.App. 441, 454, per Lord Chelmsford; Stnhe v. 
meich (1879) O.B. & F, 50. 
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Hence, whenever a person in fact abandons a domicile of choice, 
without actually acquiring a new domicile of choice, his domicile 
of origin is always resumed; for either he resumes it in fact, or 
if he does not do so in fact, he is held by a rule of law to resume 
or re-acquire it. 

The precise difference in this matter between a domicile of origin 
and a domicile of choice may be seen from the following illustration ; 

An Englishman whose domicile of origin is English, and a 
Scotsman whose domicile of origin is Scottish, are both domiciled 
in England, where the Scotsman has acquired a domicile of choice. 
They leave England together, with a view to settling in America, 
and with the clearest intention of never returning to England. At 
the moment they set sail their position is in matter of fact exactly 
the same ; they are both persons who have left their English home, 
without acquiring another. In matter, however, of law their 
position is different; the domicile of the Englishman remains 
English, the domicile of the Scotsman becomes Scottish. The 
Englishman retains his domicile of origin, the Scotsman abandons 
his domicile of choice, and re-acquires his domicile of origin. If 
they perish intestate on the voyage, the succession to the mov- 
ables of the Englishman will be determined by English law, the 
succession to the movables of the Scotsman will be determined by 
Scottish law. The Englishman will be considered to have his legal 
home in England, whilst the Scotsman will be considered to have 
his legal home in Scotland. 

The distinction pointed out in Rule 8 between a domicile of 
origin and a domi cile of choice is borne out bv the deciginn of 
the Jj iiuse of luords in Udny v . Udny, 

D’s domicile of origin was ScottisKr ‘'''*T te^^ in England, and acquir ed 
there^ju4iQn^ ^ choice; he then abandon^ Englan^as hir home, a nd went 
af-RrnUog ne, withcmt. howeveT. intending Ito sett le or l&ecoDfling 
d omiciled in circums tliuCCs U i‘osmiied 

his Scottish domicile of th? moment ^^iSTHe Rft 

Be-dcquisition of domicile of choice , — ^If a domicile of choice is 
duly acquired, and then abandoned, with the result that the 
domicile of origin revives, the domicile of choice can only be re- 
acquired in precisely the same manner as it was originally acquired. 

D, whose domicile of origin is English, acquires by residence and intention 
of settlement a domicile of choice in the Argentine. Later he leaves the 
Argentine, intending to settle in England, though he contemplates paying a 
further visit to the Argentine. He loses Ms domicile of choice, and can only 
acquire it again by both residence and intention, not by intention alone.®^ 

Rule 8 applies only to the domicile of mdependent persons. An 
Infant, for example, may lose his domicile of origin without, in 

See Bale 1?8, post. 

JIdny V, Vdny QB&9) L.R. 1 Sc.Apj. 441.^ ^TMs is th^ leading oa^ on 
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fact, acquiring a home or domicile of choice in any country. But 
by operation of law he of course acquires a new domicile. 

Thus D is the infant son of M, whose domicile of origin is English, At 
D’s birth M is domiciled in France. D’s domicile of origin is therefore 
French.^2 M leaves France for good, taking D with him, and intending to 
settle in America. During the voyage across the Atlantic, M’s domicile,^^ and 
therefore is English; but D has never resided in England, and is, in 

fact,^ homeless. D therefore has lost his domicile of origin without the 
acquisition of a home in any country. 

It is easy to work out a similar result in the case of a wife. 

Domicile oi _ De yend&nt Persons (Iniants and Married^ 
Women). ^ 

Rule 9. — T he domicile of every dependent person “ 
is the same as, and changes (if at all) with, the domici le 
of the person on whom he is, as retrards his (domicile. 
legaU^Lde p e ndent . 


Comment ^ 

The ge neral principle h ere stated is, that a person yuri^such 

as an mfant or a wife7 has the domicile oTthe person oh-whom he or 
she is conSdered by law to he dependent. 

The words ^ if at all ’ should be noticed. They are intended to 
meet the position of a dependent person whose domicile cannot, at 
the moment, he changed at aU, Such is the position of an infant 
without parents or guardians. He cannot change his domicile 
himself, for he is not independent. It cannot at the moment be 
changed for him, because there is no person in existence on whom 
he* is legally dependent. 

The Rule applies to aU infants and married women, whatever 
their domicile and whatever their power under the law of that domi- 
cile to acquire a new domicile by their own action. Thus a minor 
by the law of Scotland has power to select a domicile and the law 
of the Union of South Africa allows a married minor to establish a 
separate domicile, and the laws of some of the United States concede 
the right to married women in certain cases. But there is no English 
authority to show that change of domicile, at any rate in the case of 
an attempt to obtain an English domicile, would be held effective. 
Presumably, a Russian aged eighteen, though of full age by Russian 
law, could not acquire a domicile in England, or perhaps elsewhere, 
by his own act. The case, of course, might easily arise if a minor 
were held ]Dy Scottish law to have obtained an English domicile and 

See Buie 6, p. 88, ante^ 
a® See pp. 99, 100, ante, 
a^.i^e Rule 9, and Sub-Rule 1, post. 
a« Ae te tbS dona^le of a Itmatio or idiot, see pp, 119, 120, post. 

For meaning of dependent person*, see p. 40, ante. 
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thereafter made a will, for Scottish courts would clearly be bound 
to apply English law to the will so far as it dealt with movables, 
and English courts would be bound to apply Scottish law, the result 
being that the Scottish courts would have to hold the will invalid for 
lack of testamentary capacity, and English courts would give effect 
to it as valid by Scottish law. So if the minor died intestate in 
England the courts would disagree on the governing law as to 
succession to his movables. 

The operation of the Rule is seen from the resulting Sub-Rules. 

Sub-Rule 1. — S ubject to the Exceptions hereinafte r 
mentioned, the domicile of nn infant is during infanc y 
determined as follows : — 

(1) The domicile of a legitimate o r 1 eg fi ti m flted- mffln t 
i s. during the lifetime of his fat her, the same as^ 
and changes, with. t .he doTnieile oLhi s 

(2) Th e domicile of an illegitimate infant, or of an 
i nfant whose father is dead, is, whilst the infant ■ 
l ives with his mother , the same as. and changes 
with, the doTnicilo of the 

(8) Th e domicile of an infant without living parent s, 
o r of an illegitimate infant -^v ithout a living 
ino ther, pr oba lilv cannot be changed bv -bk 
guaidiaiui" 

(4) Th e domicile of an adopted infant is, during th e 
lif etime of the adonting- parent, the same as. and 
dlftnges wibh^ dnmioilp of t.bpt parPTiL-Sl 

Comment and Illustrations 

(1) CcLse of legitimate infant, — ^A. child’s domicile during infancy 
changes, wMe the father is alive, with the domicile of the father* 

D is the legitimate son of a man domiciled in England and is himself born 
in England. When D is ten years old his father emigrates to New York 

^omemlle v, Somerville (1801) 5 Ves. 750; Sharpe v Crispin (1869) L.B. 

1 P* & D. 611; Forbes v. Forhes (1864) Eay 341; Re Macreight (1886) 80 
Ch.D, 166; Re Duleep Smgh (1890) 7 Mor.Bk.Bep. 228; Re Beaumont 
[1893] 8 Ch. 490; GouUer v. Coulder [1892] P. 240. 

PoUnger v, Wightman (1817) 3 Mer. 67 ; Re Beaumont [1893] 3 Oh, 490. See 
the Scottish case^ Arnott v. Groom (1846) 9 D. 142 and Cheshire, p. 2S7, 
Potinger v, Wightman (1817) 3 Mer. 67 ; Johnstone v. Beattie (1843j 10 OL k 
E, 42 , 66, per Lyndhnrst, C. ; 138-140, per Lord Campbell; Re Beaumont 
[1893] 3 Ch. 490. But these authorities refer wholly to the authority of a 
mother to change the domicile of a child whose father is dead, and do not 
really^ deter^nine what is the authority in that respect of a guardian. 

SI DEhis is the rule in America and is eminently reasonable; see Goodrich, p, 6X; 
Restatement, s* 85. 
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and settles there. D is left at school in England.^ ^ D thereupon acquires a 
New York domicile. 

D is the infant son of Scottish parents domiciled in Scotland, who marry 
after D’s birth. D is thereby legitimated. His father then, while D is still 
an infant, acquires an English domicile. D’s domicile thereupon becomes 
English.^ ^ 

(2) Case of infant who is illegitimate^ or whose father is deadJ '^ — 
The domicile of an illegitimate child, or of a child whose father is 
dead, is, during his infancy, if he lives with his mother,^ ^ the same 
as, and (subject to the possible effect of Exception 1)^® changes with, 
the domicile of his mother. 

D is the illegitimate son of a domiciled Englishman and a Frenchwoman, 
domiciled at the time of D’s birth in England. The mother, wben D is five 
years old, goes with him to France, and resumes her original French domicile 
D acquires a French domicile 

There was at one time a doubt whether, after the death of the 
father, the children, remaining under the care of the mother, 
followed her domicile, or, until the end of their infancy, retained 
that which their father had at the time of his death. The case, 
however, of Potmger v. Wightman must now be taken conclusively 
to have settled the general doctrine, that (subject to the Exceptions 
hereinafter mentioned) if, after the death of the father, an unmarried 
infant lives with his mother, and the mother acquires a new domicile, 
it is communicated to the infant.®^ 

Prior at any rate to the Guardianship of Infants Act, 1925, the 
principle on which the domicile of an infant may be changed through 
the acquisition of a new domicile by his mother, when a widow, 
appears to have been this. The domicile of the infant did not in 
strictness, follow, as a matter of law, the domicile of his mother, 
but might be changed by her, for ‘ the change in the domicile of an 
infant which, as is shown by the decision in Potmger v. Wightjnan^^^ 
may follow from a change of domicile in the part of the mother, is 
not to be regarded as the necessary consequence of a change of the 
mother’s domicile, but as the result of the exercise by her of a power 
vested in her for the welfare of the infants, which, in their interest, 

^2 See especially, Urquhart v. Butterfield (1887) 37 Cb.D. (CA.) 357, 381. 

33 Udny V. Udny (1869) L.E. 1 Sc.App. 441. 

3^ Crumpton's Jud%Gml Factor v. Finch-Noyes [1918] S.O. 378. A minor, aged 
eleven — a pupil in Scottisb law, whicb apparently permits a minor proper 
to change his own domicile— brought from his domicile of origm after his 
father’s death, who lives with his mother m Scotland for sis years, acquires 
a Scottish domicile. 

^3 If he does not live vdth his mother, his domicile need not necessarily change 
together with hers. See Scrimshire v. ScrimsJiire (1752) 2 Hagg.Cons. 395, 
406 , 407; Re Beaumont [1893] 3 Ch. 490. But see pp. 104, 105, post. 

' 3^ See p. 106, post. 

37 (1817) a Mer, 87. . ^ „ 

33 Johnstone v. Beattie (1843) 10 Ql. & F. 42, IBS, judgment of Ijord Campbell. 

See Re Beaumont [1893] 3 Ch. 490. 

3» (1817) 3 Mer. 67. 
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she may abstain from exercising^ even when she changes her own 
domicile 

The position of a widow, then, with regard to her child, who is 
an infant, might and perhaps still may be thus described. She may 
change her own domicile and settle with him in another country. 
She in this case, in fact, changes the infant’s domicile, but she does 
not, as a matter of law, change his domicile simply by changing her 
own. Thus, a widow is left, on the death of her husband, with three 
children, who are infants. She and they are domiciled in Scotland. 
She afterwards settles in England with her two eldest children and 
acquires an English domicile. The two eldest children, thereupon, 
become domiciled in England. The youngest child, D (though 
occasionally visiting his mother), remains and resides permanently in 
Scotland until he attains his majority. D retains his Scottish 
domicile. 

The question, however, arises whether this state of affairs can be 
held apphcable under the principle of equality in law between the 
sexes recognised in the Sex Disqualification (Removal) Act, 1919, 
and various other enactments and expressly enacted in the Guardian- 
ship of Infants' Act, 1925, with respect to the guardianship of infants 
and the rights and responsibilities conferred thereby. As the two 
parents are now placed on an equality in these matters, there appears 
no good reason for denying to the mother, being guardian, any 
power, when a widow, to change the domicile of a child by her own 
change of domicile. It is, however, still open to argument that a 
change of domicile by re-marriage should not be regarded as 
changing the domicile of the child if it does not live with its mother 
in the actual place in which she is domiciled. 

Questions as to e-ffeot of widow^s change of domicile when not 
guardian , — ^Difficult questions may be raised as to the effect of a 
widow’s change of domicile on that of her children, when she is not 
their guardian.^^ Such questions may refer to the two different cases 
of infants who reside and of infants who do not reside with their 
mother. 

(1) Suppose that an infant resides with his mother, who is not his 
guardian. The question may be raised whether the domicile of the 
infant is determined by that of the mother, or by that of the 
guardian. No English case absolutely decides the precise point, but - 
it may be laid down with confidence that, even if a guardian can in 
any case change the domicile of his ward, yet the domicile of a child 

Re Beaumont [1893] 3 Oh. 490, 496, 497. 

^ See Be Beaumont [1898] S Oh. 490. This case is not quite decisive, as the 
widow changed her domicile in consequence of re-marriage. 

A widow is now normally a guardian, with or without a guardian designated 
by her husbhnd or appointed by the court. But she may be deprived of this 
position by the court ; see s. 6 (4) of the Ouardianship of Infants Act, 1926. 
In such a case she might be deprived of the custody of the child, but not 
necessarily^ 
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living with his mother, whilst still a widow, will be that of the 
mother and not of the guardian. 

(2) Suppose that an infant resides away from his mother, who is 
not his guardian. The question whether it is on his mother or his 
guardian that the change of the child’s domicile depends presents 
some difiSculty. Still, m general, the rule appears to hold good that 
the domicile of an infant, whose father is dead, usually in fact 
changes not with the guardian’s domicile but with the domicile of the 
child’s mother.^® 

(3) Case of infant without living parents , — ^It is just possible that 
the domicile of an orphan follows that of his guardian, but whether 
this be so or not is an open question.^^ 

The power of a guardian to change at all the domicile of his ward 
is extremely doubtful. In the leading English case on the subject,^® 
the guardian was also the mother of the children, and the decision 
appears clearly to be based on her status as mother and to have been 
understood in this sense. Should the question ever arise, it will 
probably be held in accordance with the prevailing Continental 
opinion that a guardian cannot change the domicile of his ward, 
and certainly that he cannot do this unless the ward’s residence is, 
as a matter of fact, that of the guardian.^^ 

D is the orphan son of a domiciled Englishman. M is D’s guardian. 
M takes D to reside in Scotland, where M himself settles and acquires a 
domicile. D probably retains his English domicile. 

Sub-Rule 1 may, perhaps, be extended to the domicile of an 
adult, who, though he has attained his majority, has never attained 
sufficient intellectual capacity to choose a home for h imself. From 
the language used by the court in one case, it would appear that 
such a person may be considered to ocupy a condition of permanent 
infancy. 

D, in the case referred to, was the son of an Englishman domiciled in 
Portugal. There never was a period when D, though he attained his 
majority, could think and act for himself in the matter of domicile otherwise 
than as an infant could. After D became of age, his father acquired an 
English domicile. Under these circumstances, the effect of the father’s change 
of domiciJe had to be considered, and on the analogy of infancy it was held 
that D was domiciled in England.^® 

See Potinger v, Wightman (1817) 3 Mer. 67 ; compare Re Beaumont [18933 
8 Ch. 490. 

See, however, Westlake, s. 260. 

Potinger v. Wightman (1817) 3 Mer. 67; approved in Johnstone v. Beattie 
(1843) 10 Cl. & P. 42, 138, par Lord Campbell. 

* It seems doubtful whether a guardian can change an infant’s domicile. The 
diff culty 16 that a person may be guardian m one place and not in another 
Douglas v. Douglas (1871) L.B. 12 Eq. 617, 625. See, as to the position 
of a guardian, Buie 119, post. 

lix the United States the power of a grandparent guardian to change the 
domicile of a ward has been recognised in several cases. See (3-oodrich, p. 68. 
See also Bestatement, s. 

Bharpe v. Crispin (1869) L3. 1 P. & R. 611, €18, The case is not decisive, as 
the ‘court held that if D was capable of choosing a domicile, he had, as a matter, 
of fact, chosen that of his father. 
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The extension of the general rule applies only to persons of 
continuously unsound mind. If a son on attaining his majority 
enjoys a period of mental capacity, he can acquire a domicile for 
himself. Whether, if he became incapable, his acquired domicile 
could be changed, is a matter of doubt. The question in his case is 
the same as the inquiry which is hereinafter considered,^® how far 
the domicile of a lunatic can be changed during lunacy. 

Eccception 1 to Sub-Rule 1. — T he domicile of an infant is 
not automatically changed merelYhy n change nt Tiig 
m other domicile by reason of re-marriage/ ^ 

Comment 

It has been held that the re-marriage of a widow, whereby she 
acquires a new domicile, does not of itself affect the domicile of her 
infant children. But if a woman, after her re-marriage, in fact 
changes her residence to the domicile of her husband and takes the 
infant children of her former marriage with her, they too acquire 
her new domicile/^ 

It is open to serious doubt whether in view of the legislative 
recognition of the equality of the sexes in the Guardianship of 
Infants Act, 1925, the differential treatment of the mother can be 
regarded as justified in law. If at all it must be on the score that 
marriage alters her domicile, not by her own act merely, but by a 
rule of law, the result of which is a compulsory change of domicile. 

Exception 2 to Suh-Rule 1. — The 

home b y a mothey ^ i f made with a _ fraudulen t 
p urpose, po ssibl y does not ohnuffe^t.he infnnt^R 
domicik. — 

Comment 

A mother, perhaps, cannot change the domicile of an infant when 
the change of home is made for a fraudulent purpose, e.g., to affect 
the distribution of an infant’s estate, in case of his death.^^ The 
existence, however, of this exception is open to very serious doubt. 
It should apply equally to a husband, and no English case establishes 
it. The view would, of course, a fortiori, apply to a guardian, but, 
as we have seen, the right of a guardian to change an infant’s 
domicile is extremely dubious. The doctrine rests on the dogma 
of the subordination of the wife to the husband and her secondary 

See comment on Rule 17, p, 117, fo$t 
5® Be Beaumont [1893] 8 Gh. 490. 

Be Beaumont [1893] 8 Oh. 490. 

52 See Pctinger y. Wigl^tman (1817) S Her. 67, which is not an authority for the 
, Bxeeption, for fraud was patently lacking. See Poliak, 51 South African 
Law Journal, nn. 25-26 U984L 
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control of their children, and ought to disappear in the changed 
circumstances of today. It must be noted also that English law 
does not forbid a man to change Ms domicile so as to affect adversely 
his wife’s interest’s e.g., as to divorce.^® 

Sub-Rule 2. — The^doi^ile of a married woman^ is 
d uring coverture the sai^ as. and^^cEaiiges 
dc ^icile of her husband/^ ^ 

Comment 

A woman, of whate ver_ngf>^ angiiirfc a t marriage the domicile^o f 
he r husband, and her domicile continues to be the same as bis, smA 
c hanges with his, throughout their maryi^H 

The fact that a wife actually lives apart from her husband, that 
they have separated by agreement,®® that there has been a judicial 
separation,®^ that the husband has been guilty of misconduct, such 
as would furnish defence to a suit by him for restitution of conjugal 
rights,®® does not enable the wife to acquire a separate domicile. 

This does not accord with the prevailing view in America where 
it is accepted that a wife who has cause for divorce may acquire 
a domicile separate from her husband. There is much modern 
American authority for the proposition that a wife may establish 
a separate domicile whenever she lives apart from her husband 
without being guilty of desertion under the law of the State which 
was the common domicile at the time of the separation. It is not 
, required in such a case that she should have cause for divorce.®® 
The English doctrine runs contrary to the general legal tread 
towards sex equality, and has been convincingly criticised.®® 

Questions of some difficulty arise in the case of void and voidable 
marriages. In the first place, it is clear that if a woman who is 
lawfully married goes through a ceremony of marriage with another 
man during the subsistence of the former marriage, she retains the 

H. Y H, (No 2) [1928] P, 206. But it may make a court less willing to 
admit a change; see Boss v. Boss [1930] A.C. 1 

54 Dolphn V. Robins (1859) 7 H.L.O. 390; Warrender v. Warrender (1685) 3 Ci. 

6 P. Be Daly's Settlement (1888) 25 Beav. 456; Lord Advocate v. Jaffrey 
[1921] 1 A.C. 146; Att^Gen for Alberta v. Cook [1926] A.C. 444; Re White 
[1941] Ch. 192. For Australia, see Benton v. Benton [1917] S.A S.E. 277. 

55 Warrender v. Warrender (1835) 2 CL & P. 488. So in Canada: Edwards v. 
Edwards (1873) 20 Gr. 392; Allen v, Allen a893) 15 P.B. 458. 

54 Dolphin Y, Robins C-659) 7 HL.O. 390, followed Re Mackenzie [1911] 1 
Ch. 678. 

57 Att.-Gen. for Alberta Y. Cook [1926] A.C. 444. See also Lord Advocate v. 
Taffrey 1 ^.0:^46, per Lords Haldane at pp. 151-153 and Shaw at 

pp. 168-171. The point was there left open by Lords Finlay and Dunedin 
at pp. 165-156, an^ p- 163. 

55 Yeherton Y. Yelverton (1859) 1 Sw. & Tr. 574; Dolphin y. Babins (1859) 

7 H.L.G. 890. 

59 Gkiodnch, s. 33. Bestatement, s, 28. 

60 The decision in Att,-Gen, for Alberta v. Cook [1926] A-C, 444 is strongly 
criticised by Bead, Recognitwn and Enforcement of Eor^gn JwdgmentSi 
pp. 202 et seg. 
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domicile of her husband, and the subsequent ceremony does not 
aflfect her domicile.®^ Secondly, there are cases which suggest that 
if a single woman goes through a ceremony of marriage which is 
void ab initio, she does not, merely by going through the ceremony, 
acquire the domicile of the man, even if she lives with him in the 
country of his domicile.®^ It is otherwise, however, if she lives with 
him in the country of his domicile for a long period, for then she 
may acquire his domicile as a matter of fact, which is a very 
different thing from acquiring it as a matter of law by reason of 
the ceremony. It was this situation which was present to the mind 
of Lord Hannen in Turner v, Thompson when he said : ^ A woman 
when she marries a man, not only by construction of law but 
absolutely as a matter of fact, does acquire the domicile of her 
husband if she lives with him in the country of his domicile 
If, however, the marriage is merely voidable, the woman auto- 
matically acquires the domicile of the man and retains it as a matter 
of law xmtil a decree of nullity has been pronounced by a court 
having jurisdiction,®^ since until that time there is a valid and 
subsisting marriage capable of producing legal consequences. 

Illustrations 

1. D married M, a domiciled Scotsman. M subsequently left Scotland for 
Australia and acquired a domicile in Queensland, which he retained until his 
death. It was held that D, who predeceased M, died domiciled in Queensland, 
although she never left Scotland.®® 

2. D married M, domiciled in Ontario. She subsequently obtained a decree 
of judicial separation from M in Alberta. It was held that notwithstanding 
this decree she retained M’s domicile in Ontario.®® 

3. D, a domiciled Englishwoman, married M, a domiciled Frenchman. 
The parties subsequently separated and after some years D went through a 
form of marriage with B, a domiciled Englishman, believing M to be dead. 
It was held that D retained M’s domicile until his death, which did not occur 
until many years later.^® 

4f, B, an Englishwoman domiciled in England, went through a form of 
marriage with M, domiciled in India, without the intention of so doing, as she 
was mistaken as to the character of the ceremony. It was held that the 
marriage was void and that D never lost her English domicile. 

Re GooWs Trusts (1887) 56 L.T. 737. For this reason, Cheshire’s statement 
(p. 237 ; compare p. 461) that ‘ a woman who goes through the ceremony 
of mamage with a man and who lives with him in his own country acquires 
his dortdale ’ certainly calls for modification. 

82 White V, White [1937] P. Ill; MaoDcugall v. Chitnavis [1937] S.C* 390; 
Mangmlhar v. Mangrulkar [1939] S.C. 239; Mehta v. Mehta [1946] 2 All 
E.E. 690; G-agen v. Gagen [1929] 177; Manella v. Manella [1942] 

4 B.L.R, 712; De Renemlle v De Reneville [1948] P. 100 (O.A.). 

Om) 13 P.B. 37, 41. 

8^ Compare Sahesen v. Administrator of Austrian Property [1927] A.C, 641, and 
contrast Ogden v. Ogden [1908] P. 46, where the woman never lived with the 
man in the country of his domicile (Prance). 

88 De Reneville v. De Reneville [1948] P. 100 (C.A,). For juriadictioin in suits 
for nullity, see p. 244, 

88 Lord Advocate v, Jeffrey [1921] 1 A.C. 146. 

88 Att^Oen, for Alberta v. GooJc [1926] A.O. 444. 

y® Be Cookers Trusts (1887) 66 L.T. 737. . . 

n Mehta V. Mehta [1946] 2 All E.P. 6^. 
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5. D, an Englishwoman, marries M, domiciled in a Canadian province* 
The never live together in Canada, and the marriage is subsequently 

annulled on the ground of D’s wilful refusal to consummate it. D acquires 
M s domicile upon the celebration of the marriage/ ^ 

Rule 10. — A domicile cannot be acQuired by a 
dependent person thr ough ‘ 

Comment 

A person who is not sui juris in the view of English law may, as a 
matter of fact, acquire an independent home. Thus D, an infant of 
eighteen, emigrates to Australia, buys a farm, and settles there. He 
in fact makes a home for himself in Australia. So, again, if D, a 
married woman, has entirely ceased to live with her husband (who 
resides in England), and goes and settles in Germany, with the inten- 
tion of passing the rest of her life there, it is clear that she has in 
fact acquired an independent German home. What the rule in effect 
lays down is that there is a distinct difference, in the point under 
consideration, between a home and a domicile, and that though an 
infant or a wife may sometimes in fact, as in the cases supposed, 
acquire a home, neither of them can acquire an independent domicile. 

(1) Infant . — ^It is certain that, as a general rule, no one domiciled 
in England can during his infancy acquire a domicile for himself/^ 
It is generally agreed that under no circumstances can a male 
infant acquire a domicile for himself, whether by marriage, by 
entering the army, civil service or business on his own account, or 
*by setting up an independent household. The domicile of a female 
infant will be that of her hnsband on marriage, but apart from this 
case, she is, as regards change of domicile, in the same position as a 
male infant. 

If a person is domiciled in some country by the law of which 
infancy ends at an age less than twenty-one, can he acquire a 
domicile in England or in some other coxmtry by his own act if he is 
above the age of majority by the law of his domicile of origiu, but 

gee De Reneville v. De Renemlle [1948] P. 100 (O.A.), 

72 Somemlle v. Somerrille (1801) 5 Ves. 750, 787, judgment of Arden, M.B. 
The case of a female infant who changes her domicile on marriage, as where 
an Englishwoman of eighteen marries a domiciled il^enchman, may perhaps 
be held to afford a verbal exception to this Buie. This is not a real exception. 
The change is not effected by the infant’s act, but by a consequence attached 
by law to the status arising from her mamage. 

7** Somernille v. Somermlle (1801) 5 Ves. 750, 787. Oonf. Forbes v. Forhes 
(1854) Kay ^1; Jopp v. Wood (1865) 4 De G-.J. & S. 616, 625; Urquhatt v. 
Butterfield (1887) 37 Ch.D. (C.A.) 357, 383, 384, judgment of Lindley, hX; 
384,. 385, judgment of Lopes, LJ. 

7* Stephens V. McFarland (1846) 8 Ir.Eq.Eep. 444 ; Robertson v. Robertson (1905) 
30 Vict.L.B. 646; Chesfoe, p. 286, though he notes that there is no Engli^ 
decision in which the question of the capadty of a male infant to chanjge his 
domicile in any circumstances has ajisen. See also Wolff, 116, Schmrtthoff# 
' p. 86. See, however, Westlake, s. 249. There is in Amencan law, authority 
for the proposition that an infant on marriage or emancipation by his parents 
can acquire a separate donoicilc: Goodrich, pp. 6S-4. 
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under the age of twenty-one ? There is no authority on these topics, 
but the sound view seems to be that English law decides domicile 
on its own lines and allows acquisition in England only at age twenty- 
one. 

(2) Married Women . — Though a wife may acquire a home for 
herself, she cannot have any other domicile than that of her 
husband.^® 

StTB-RuLE, — W;hje£a.. Jhere is no person capable of 
c hanging an infantas domicile, he retains, until t he 
te nnination of his infancy^ the last domicile which he has 
r eceived.",!^ 

Illustration 

D is an infant who at the death of his father has an English domicile. 
His mother is dead, and he has no guardian. D cannot change his own 
domicile, there is no person capable of changing it, and, even if he had a 
guardian, probably the latter could not effect any change. D therefore 
retains his English domicile. 


Rule 11. — The last domicile which a person receives 
while he is a dependent person continues, on his becoming 
an independent person, unchanged until it is changed by 
his own act. 


Comment 

This is an obvious result of Rule It applies to the case, first, 
of a person who attains his majority, and secondly, of a wife whose 
coverture is determined either by death or by divorce. 


Sub-Rule 1. — A pp.rson on attai-ninpr his majori ty 
TPtainR the last domicile which he had during his infancy 


Illustration 

B is the son of M, a domiciled Englishman. While D is an infant M 
emigrates to New York. D thereupon acquires a New York domicile- When 
I> attains his majority, M is still domiciled in New York. D retains his New 
York domicile until by his own act he either resumes his English domicile 
nr acquires a new, e.g,^ a French domicile. 


Warrend&r v. Warrender (1835) 2 01. & F. 488; Dolphin v. Eobins (1859) 7 
H.L.C. 390; YeUefton v. YeUerton (1859) 1 Sw. &; Tr. 674; for 

Alberta v. CooJc [1926] A.C. 444, 

See Buies 4r-10, pp. 86-109, ante. 

See p. 86, arde. 

*0 A possible question may be raided as to domicile of an infant widow. Probably 
it remains that of her husband, and cannot be changed (except in consequence 
of re-mamage) till she comes of age. 
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Sub-Rule 2. — A widow retains her late hu sband's last 
d omLcile until she, changes it. 

Illustrations 

Ij p, a woman whose domicile of origin is English, is married to a German 
domiciled in Germany. Her husband dies. D continues living m Germany 
D retains her German domicile. 

^ 2. D, after the death of her German husband, leaves Germany to travel, 
without any intention of returning to Germany. D resumes her English 
domicile of origin. 

3. D, after the death of her German husband, settles in France with the 
intention of residing there permanently. D acquires a French domicile. 

4. D, after the death of her German husband, marries at Berlin an 
American doimciled in New York. D acquires a domicile in New York. 

Sub-Rule 8. — A woman who is divorced or whose 
marriage is declared a nullity retains the domirile wbn ak 
s he had immediately before, o r _at the moment of. divorce 
o r declaration of nullity, u ntil she changes it. 

Comment 

The position of a divorced woman or a woman whose marriage has 
been annulled is presumably for the present purpose the same as 
that of a widow. 


(3) ASCERTAINMENT OF DOMICILE 

T)fy micile — TTnw J snp.rfmnfiA. 

Rule 12. — Th e domicile of a person can always be 
as certained by means_^.£ither__ 

(1) a legal presumption ; or 

(2) the known facts of the case^ 

Comment 

'Rvft n nn the assumption that everv one has tlnriPfs n dntninile 

i t isroften hard to determine w here a given person. D. had his home 
or domicile at a particular moment. The difficulty may arise from 
ignorance of the events of D’s life, or from the circumstance that the 
facts which are known to us leave it an open question whether D was 
at a given moment domiciled m England or in Scotland. Under 
such circumstances, an inquirer who had no other object than the 
investigation of truth, and who was neither aided nor trammelled 
by legal rules, would be forced to acquiesce in the merely negative 
conclusion that D’s domicile at that date could not be asoCTtamed. 
To this negative restilt the courts, from obvious motives of con- 
venience, refuse to come, and will alwa3rs, by means whose 
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artificiality is often ignored by writers on domicile, determine in 
what country D was at a given moment domiciled. 

This result is obtained partly by the use of certain legal presump- 
tions,®^ partly, where the claims of each of two places to be D’s 
domicile are on the known facts of the case all but equally balanced, 
by allowing the Yery slightest circumstance®® to turn the scale 
decisively in favour of the one rather than of the other. *''' 

Legal Presumption. 

Rule 13. — When a pers on is known to have had a 
do micile in a given countrv~he is presumeH, in aRien^ of 
p roof o£_a change, to retain such domicile.® ® 

Illustration 

D is proved to have been domiciled in Scotland in 1870. If in 1879 it be 
alleged that B’s domicile is not Scottish, the person who makes this allegation 
must prove it D’s domicile in Scotland, that is to say, is presumed to 
continue until a change is proved.® ® 


Facts which are Evidence of Domicile. 

Rule 14. — Anj_iamLiristance may be evidence of 
domici le which is evidence either~of a person Vresiden ce 
(f actum), or of his intention to r eside perramoentlv 
(ammus ), within a par t icular country. 

Comment 

As domicile consists ofy or is constituted by. residence and the 
dVL j^anirmis ma-ne iidi, a gy fact from wMcfa it may be inferred eithe r 
t hatTr^lresides"^^ the *iiiteiition^f ind-^nite residence \ 

See Eule 13, post. 

See Buies 1^17, pp. 112-126, post. 

Compare Re Patience (1886) 29 Ch.D. 976; Bradford v. Young (1885) 29 
Ch.D. (C.A.) 617; Craigmsh v. Eerjoitt [1892] 3 Ch. (C.A.) 180. 

See Munro v. Munro (1840) 7 CL & E. 842, 891; Aihman v. Aikman (1861) 3 
Macq. 854, 877; Douglas v. Douglas (1871) L.B. 12 Bq. 617, 642, 648; Re 
Martin [1900] P. (C.A.) 211; Concha v. Concha (1886) 11 App.Cas. 541, 563; 
Maxwell v. McClure (1860) 2 L.T. (H-L.) 65 ; Cochrane v. Cochrane (1847) 9 
Ii.T.(o.8.) 167; Att^Cen. v. Bowe (1862) 1 H. & C. 31. So in Quebec: 
Converse v. Converse (1882) 6 L.N. 69; Mallock y. Graham, ^ K.B, 446; 
Sylvestre y. Gnsi, 20 B.L. 89. 

Por the special difficulty of proving the loss of a domicile of origin, see 
Winms y, Att.^Gen. [1904] A.C. 287; Re De Almeda [1901] W,1T. 142; 
Emily y. Gashell [1906] A.C, 56 ; Ramsay y . Liverpool Royal Iniirmarp [1980] 
A.O. 588; Ross y. Ross [1930] A.C, 1. 

Ihis principle of eyidence must be carefully distinguished from the legal rules 
that every one retains his domicile of origin until another domicile is acquired, 
. and resumes it whenever a domicile of choice is simply abandmied. See 
Rule 8, p. 97, ante. These are simply conventional rules of law, resorted to 
in order to maintain the general principle that no person can be without a 
domicile. See Buie 2, p. 84, anie. ;Oompare Be Patierwe {1$8&) 29 Ch.B. 
976; and Bradford y. Young (1885) 29 Ch.D. (Q.A.) 617. 
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within a particular country is, as far as it goes, evidence that D is 
domiciled there. 

There is it has been said, ^ no act, no circumstance in a 
man’s life, however trivial it may be in itself, which ought to be 
left out of consideration in trying the question whether there was 
an intention to change the domicile. A trivial act might possibly 
be of more weight with regard to determining this question than an 
act which was of more importance to a man in his lifetime and 
the cases with regard to disputed domicile bear out this dictum. 

There is no transaction in the course of a person’s life which the 
courts have not admitted (for whatever it is worth) in evidence of 
his domicile.®® Hence presence in a place,®® time of residence,®® 
the mere absence of proof that a domicile once acquired has been 
changed,®^ the purchase of land,®^ the mode of dealing with a house- 
hold establishment,®® the taking of lodgings,®^ the buying of a burial 
place,®® the deposit of plate and valuables,®® the exercise of political 


Drevon v. Drevon (1864) 34 li.J.Ch. 129, 133. For the different inferences as 
to domicile deducihle from the same facts, compare the judgment of the Court 
of Appeal in Bradford v. Young (1885) 29 Ch.D. (C.A.) 617, with the judgment 
of Pearson, J., in the court below (1884) 26 Ch D. 656; Munro v. Munro (1840) 
7 01. & P. 842; Wilson v. Wilson (1872) LK 2 P D. 436; 10 M. 673. In 
Re Martin [1900] P. (C.A ) 211, Sir P. leune, P., and Lmdley, M.E., held 
that there was no change of Martin’s domicile, Kigby and Vaughan-Wilhams, 
L.JJ , that there was; cf. Rohmson v Robinson's Trustees [1934] Sc L.T 183. 

88 See, especially, Drevon v. Drevon (1864) 34 Ij.J.0h. 129; Hoskins v. Matthews 
(1856) 8 De G.M. & G. 13; Aitchtson v. Dixon (1870) L.B. 10 Pq. 589; 
Douglas v. Douglas (1871) L.E. 12 Eq 617 ; Hodgson v. De Beauchesne (1868) 
12 Moore P C. 285; Re Patienoe (1886) 29 Ch D. 976, Bradford v. Young a886) 
29 Ch.D. (C A.) 617 ; Stevenson v. Masson (1873) L E. 17 Eq. 78; Winans v. 
Att-^Gen, [1904] A.C. 287; Ross v. Ross [1930] A C 1. 

88 Bruce v. Bruce (1790) 2 B. & P. 229; Bempde v. Johnstone (1796) 3 Ves. 198; 
M'Lelland v. M'Lelland [1942] S C. 602, 610. But note the point made in 
that case by Lord Moncneff at p. 610, that it cannot be argued that * the single 
fact of residence, no matter what its conditions, character, quality or colour 
may be, is per se sufficient to shift the onus of proof by affording in all c^es 
without distinction even a pnma facie presumption of a change of domicile 

80 The Harmony (1800) 2 C.Eob. 322; Gillis v. Gillts (1874) Ir.E. 8 Eq. 697; 
Stanley v. Bernes (1831) 3 BLagg Bcc. 373 , Haldane v. Eckford (1869) Xi.H. 8 
Eq. 631. 

81 Munro v. Munro (1840) 7 Cl, & F. 842, 891; Cochrane v. Cochrane (1847) 9 
L.T.(o.s.) 167; Ramsay v Liverpool Royal Infirmary [1930] A.C. 588. 

83 Re Gapdevielle (1864) 2 H. & C. 986 ; Fleming v. Horniman (1928) 44 T.L.E. 
316, 317; Sells v. Rhodes (1905) 26 N.Z.L.E. 87; BradfieU v. Swanton [1931] 
Ir.E. 446; Boldnnt v. Boldnni [1932] P. 9; compare Wahl v. Att.-Gcn. (1932) 


147 L.T. 382. 

83 Somerville v. Somerville (1801) 6 Ves. 750; Ross v. Boss ,, 

84 Cratgie v. Lewtn (1843) 3 Curt. 436; lease of apartments, Re Garden (1895) 11 
T L E 167. 

»< Be Gapdevielle (1864) 2 H. & C. 986 ; Platt v. Ati.-Oen. of New S^hWalet 
(1878) 3 App.Oas. 336; Douglas v. Douglas (1871) L.B. 12 Eq. 617; Fjenung 
V. Hornman (1928) 44 T.L.B. 316, 317; Bamsay r. Liverpool Boyal In/irma^ 
■ [1930] A.C. 688; Be Garden (1895) 11 T.L.E. 167, Bradfieldv. Swanton [1981} 
Ir.B. 446 ; Munster and Leinster Bank v. O'Connor [1937] Ir.E. 462 ; removal 
of ehildren’s remains, Haldane v. Eckford (1869) L.B, 8 Eq. 642. 

Curlmg v. Thornton (1823) 2 Add. 6, 18; Hodgson v, De Beauchesne (1858) 
12 Moore P.G. 286; Aft.-Gew. v. Dunn (1840) 6 M. & W. 511. 
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rights,^’' the form of will/® the mode in which he describes himself 
in documents/® the way of spelling a Christian name/ oral or 
written expressions ^ of intention to make a home in a particular 
place, or from which such an intention, or the absence of it, may 
be inferred, have all been deemed matters worth consideration in 
determining the question of a person’s domicile. 

While, however, it is true that there is no circumstance in a 
man’s life which may not be used as evidence of domicile, it is also 
true that there are two classes of facts, viz.f first, ^ expressions of 
intention ’, and secondly, ‘ residence ’, which are entitled to special 
weight, as evidence of the matter which, in questions of domicile, 
it is generally most difiicult to establish, viz,, the existence of the 
necessary mimus manendi, and that certain rules, though of a very 
general character, may be laid down as to the effect of such facts in 
proving the existence of such intention/ 

Rule 15. — F/ xpressions of intention to resd i^f^ uerma- 
nently in a country are evidence of such an- inten -t t on. 
a nd in so far evidence of domicile.'* 

Pe Bonneval v. De Bonneval (1838) 1 Curt. 856, 869; Brunei v. Brunei (1871) 
L.R. 12 Eq. 298; Drevon v. Brevon (1864) 34 L J Oh. 129, 137; Maxwell v. 
McClure (1860) 3 Macq. 852, 869, per Lord Campbell. However, naturalisation 
does not necessarily involve change of domicile: Wahl v. Att.-Gen, (1932) 
147 L T. 382. For place of education of children, Drevon v. Drevon^ at p. 139 ; 
place of investment of property and selection of trustees of will and guardians 
of children, thid., p. 136; trustees of will on English trusts, Att.-Gen. v. 
Wahlstatt (1864) 3 H. & C. 387; apprenticing a son, and buying him a 
partnership, Stevenson v. Masson (1873) L.E. 17 Eq 78; submission to juris- 
diction based on domicile, Ex p. Langworthy (1887) 3 T.L.E. 544, 645 ; entering 
mto life partnership; Scott v. AtL-Gen. (1886) 11 P.D. 128, 131; considerations 
of income tax, Ross v, Ross [1930] AC. 1; marrying a native of the new 
country: Drevon v. Drevon, at p. 135. 

United States v Drummond (1864) 33 L.J.Ch. 501; Re Garden (1895) 11 

167; Sells v, Rhodes (1906) 26 N.Z.L.E. 87. Compare Ramsay v, 

Liverpool Royal Infirmary [1930] A.C. 688; Bradfield v. Swanton [1931] 
Ir.E. 446. 

Kennedy v. Kelly (1862“) 14 Ir.lur. 326; Brooks v. Brooks' Trustees (1902) 
4 F. 1014; Re Bruce (1836) 2 C. & J. 436. 

1 Brunei v. Brunei (1871) L.E. 12 Eq. 298; assumption of English name, Sells v. 
Rhodes (1905) 26 N.Z.L.K. 87. 

^ Udny V. Udny (1869) L.E. 1 Sc.App. 441; Bell v. Kennedy (1868) L.E, 1 
Sc.App. 307 ; Doucet v. Geoghegan (1878) 9 (jh.D. (C.A.) 441 ; Brexel v. Drexel 

[1916] 1 Ch. (C.A) 251; Davis v. Adair [1895] 1 Ir.E. (0 A.) 379; Moffett v. 

Moffett [1920] 1 Ir.E. (0 A.) 57 ; Re Mschmann (1893) 9 T.L.E. 426 ; In Goods 
of West (1860) 6 Jur. (ir.s.) 831 ; Goulder v. Goulder [1892] P, 240 ; Re Wills- 
Sandford (1897) 41 S.J. 366; Waddington v. Waddington (1920) 36 T.L-E, 
369; Thiele v. Thiele (1920) 150 L.T.Jo. 387; Fleming v. Eorniman (1928) 
44 T.L.E. 315; Brown v. Brown [1928] S.C. 542; Boss v. Ross [1930] A.O. 1; 
Ramsay v, Liverpool Royal Infirmary [1930] A.O. 588; Re Annesley [1926] 
Oh. 692; Bryce v. Bryce [1933] P. 83, Wahl v. AtU-Gen, (1932) 147 L.T. 882. 

® See Eules 16-17, post 

^ See Hamilton v. Dallas (1875) 1 Ch.D. 257 ; Crookenden v. Fuller (1859) 1 Sw. 
k Tr. 441; Udny v. Vdrly (1869) L.E. 1 Sc.App. 441; Bell v. Kennedy a868) 
L.B. I So. .^p. 307; Wilson v. Wilson (1872) L.E, 2 P. & X>. 435, 446; 
Maxwell v. McOlure (1860) 3 Macq. 852; Spurway v. Spurway [X894] 1 Ir.E. 

c 385; Waddington v. Waddington (1924) 36 T-L.E. 359; Be De Almeda^ Somdis 
Y. Keyser (1902) 18 T.L.E. (GX) 414; Re Steer (1868) 3 H. H/594; SelU 
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Comment and liiustration 

A person’s intention with regard to residence may be inferred 
from his expressions on the subject. These expressions may be 
-direct, as where D says or writes that it is his purpose to settle in 
Scotland. They may be indirect, as where D by his acts, e.g., the 
purchase of a burial-ground at Edinburgh, intimates an intention 
of acquiring or keeping a Scottish home. 

D, an English peer, who had lived for some time in France, expressed in a 
letter a deliberate intention of never returning to England. He also accepted 
the jurisdiction of a French court on the ground, expressed in a letter to his 
solicitor, of his being bona fide domiciled in France, and added, ‘ I have no 
domicile in England or any other country excepting the one [France] from 
which I now write ’ ® These expressions, combined with other circumstances, 
were, after D’s death, held to prove that he was in fact domiciled in France. 

Direct expressions, however, of intention may be worth little as 
evidence.® The person who uses them may not know what con- 
stitutes a domicile.^ He may call a place his home, simply because 
he often lives there. He may wish to be or to appear, domiciled 
in one country, while in fact residing permanently and intending 
so to reside, i.e., being domiciled, in another. ^ Declarations as to 
intention are rightly regarded in determining the question of a 
•change of domicile, but they must be examined by considering the 
person to whom, the purposes for which, and the circumstances in 
which they are made, and they must further be fortified and carried 
into effect by conduct and action consistent with the declared 
intention A declaration in a will, suggested by a solicitor’s 
enquiry, of retention of English domicile despite residence in France, 
will not be allowed to outweigh clear evidence of deliberate choice 
of residence.® A direct statement, in short, that D considers him- 
self domiciled, or to have his home in France, though it may some- 
times be important, may often carry little weight. This remark 
•specially applies to the description which a person gives of himself 
in formal documents, as, e.g., ‘ D residing in France 

V. Rhodes (1906) 26 N,Z L.E. 87. The person whose dopoicile is in dispute 
may, of course, give evidence in court and be examined on it; see Re Graigntsh 
[1892] 3 Ch 180; Wilson v. WiUon (1872) L.R 2 P.D. 435; Maicwell v. 
McClure (1860) 3 Macq. 862. In Bryce v. Bryce [1933] P. 83, it was said 
that statements of intention by a living person are admissible in evidence 
though not against interest, but they are not considered to be of much weight. 
Hamilton v. Dallas (1875) 1 Ch D. 257, 269. 

^ See Doucet v. Geoghegan. (1878) 9 Ch D. (C.A.) 441; compare Re E R, Smith 
(1896) 12 T.L.E. 223, 224; Re Craignish [1892] 8 Ch. 180; Moore v, Darell 
(1832) 4 Hagg.Ecc. 346 ; Bryce v. Bryce [1933] P. 83. 

7 AtL'Gem v. Yule (1931) 146 L.T. 9. 

» Ross V. Ross [1930] A.C. 1, 6, 7, per Lord Buckmaeter, where ‘ expression 
must he a misprint. 

« Re Annesley [1926] Ch. 692; Re Liddell- Grainger's Will Trusts (1936) 53 
T.L.B. 12; Robinson v. Robinson's Trustees [1934] Sc.L.T. 183. 

Att.-Gen. v. Kent (1862) 1 H. A C. 12; Hamilton v. Dallas (1875) 1 Cb.D. 
267; Udny y, Udny (1869) L.B. 1 Se.App. 441; Spurway V. Spurway [1894] 
1 Ir,B, 386; Oorhidge y. SomermUe [1913] 8.0 . 868; IFoSl v. Att.-Gen, (1932) 
147 L.T. 382. 
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A person’s purpose may be more certainly inferred from his acta 
than from his language. Thus the fact that D keeps up a large 
establishment in England/^ that he occupies a particular kind of 
house, that he deposits bis plate and valuables,^'* and a hundred 
other circumstances may be indicative of a purpose to live perma- 
nently in England, and, therefore, be evidence of his having an 
English domicile. 


Rtle 16 . — Resid ence in a country is pri ma fac ie 
evi dence of the ±n reside 

(art^u s manendi)^ a nd in so far evidence of domicile. 

Comment 

* Residence though not the same as domicile, is not only one 
of the elements which go to make up domicile, but is also in many 
cases the main evidence for the existence of the other element which 
constitutes domicile, viz., the animus manendi. ‘ Residence alone 
has no effect per se, though it may be most important, as a ground 
from which to infer intention But the effect of residence as 
evidence depends both on the time and on the mode of residence. 

Time. — Time or length of residence does not of itself constitute 
domicile.^® An ambassador, for example, might reside thirty years 
in the country of the court to which he is sent, without acquiring 
a domicile in a foreign country. Nor does the law of England, like 
some other systems, prescribe a definite length of residence, e.g., 
ten years, after which a person shall be assumed to have acquired 
a domicile in a particular country. On the other hand, no length 
of time is necessary for the acquisition of a home or domicile. D 
emigrates to Ontario, with the intention of settling there, and 
actually begins his residence there ; he forthwith acquires an Ontario 
domicile. But time, which is not an element of domicile, is very 
important evidence of domicile ; a residence, that is to say, by D* 

SomermlU v. Somerville (1801) 5 Ves. 760; Forhes v. Forhes (1864) Kay 341. 

12 Craigie v. Lewin (1843) 3 Curt. 436 ; Ross v. Ross [1030] A.C. 1. 

13 Curling v. Thornton (1823) 2 Add. 6, 18. 

1^ Munro v. Munro (1340) 7 Cl. & T. 842; The Harmony (1800) 2 C.Bob. 322; 
M'Lelland v. M'Lelland [1942] S.C. 502, 610. Compare Re Patience (1885)' 
29 Ch,D. 976; Bradford v. Young (1885) 29 Oh.D (C.A.) 617; Re Bullen^Smith 
(1888) 4 T.L.B. 398; MaoKtnnon^s Trustees v. Inland Revenue [1920] S.C. 
(H.L.) 171. 

13 Munro v. Munro (1840) 7 CL & E. 842, 877, per Oottenham, 0, See also* 
M'Lelland v. MXelland [1942] S.C. 502, 510. 
ifi Re Patience (1885) 29 Ch.D. 976; Bradford v Young (1885) 29 Ch.B. (C A.> 
617; Huntly v. Gaskell [1906] A.C. 56; Winans v. Att-Gen, [19043 A.C). 
287; Wahl T. Att-Gen. (1932) 147 L.T. 382; Att.'Gen. v. Yule (1931) 146« 
L.O:. 9; GilUs V. Gillis (1874) Ir.R. 8 Eq. 597; Re de Eosson [19373 Ir.B. 467 ; 
Van Straaten v. Van Straaten [1911] T.P.I). 686 ; Ramsay v. Liverpool Royal 
Infirmary [1930] A.G. 688; Ling Pack V. Gleeson (1913) 15 0.L3. 726; Fatr^ 
bairn v. Neville (1897) 26 R. 192; GormoUy v. Woolrioh (1867) U Xi.O.J, 197; 
1 R.Ii. 268. - 
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A person’s purpose may be more certainly inferred from his acts 
than from his language. Thus the fact that D keeps up a large 
establishment in England, that he occupies a particular kind of 
house/^ that he deposits his plate and valuables,^® and a hundred 
other circumstances may be indicative of a purpose to live perma- 
nently in England, and, therefore, be evidence of his having an 
English domicile. 


Rule 16. — Resi dence in a country is pri ma fac ie 
evid ence of the to . reside P^rmanf^nfly 

(animus manendi), and in so far evidence of domicile.^'* 


Oomitient 

‘ Residence though not the same as domicile, is not only one 
of the elements which go to make up domicile, but is also in many 
cases the main evidence for the existence of the other element which 
constitutes domicile, viz., the animus manendi. ‘Residence alone 
has no effect per se, though it may be most important, as a ground 
from which to infer intention But the effect of residence as 
evidence depends both on the time and on the mode of residence. 

Time . — Time or length of residence does not of itself constitute 
domicile.^® An ambassador, for example, might reside thirty years 
in the country of the court to which he is sent, without acquiring 
a domicile in a foreign country. Nor does the law of England, like 
some other systems, prescribe a definite length of residence, c.g., 
ten years, after which a person shall be assumed to have acquired 
a domicile in a particular country. On the other hand, no length 
of time is necessary for the acquisition of a home or domicile. D 
emigrates to Ontario, with the intention of settling there, and 
actually begms his residence there ; he forthwith acquires an Ontario 
domicile. But time, which is not an element of domicile, is very 
important evidence of domicile ; a residence, that is to say, by D' 


Somerville v. Somerville (1801) 5 Ves. 76Q, Forbes v Forbes (1854) Kay 841. 
^2 Craigie v. Lewin (1843) 3 Curt. 435; Ross v. Ross [1^30] A.G. 1. 

13 Curling v, Thornton (1823) 2 Add 6, 18. 

Munro v. Munro (1840) 7 Cl. & E. 842; The Harmony (1800) 2 C.Rob. 322; 
M'Lelland v. M'Lelland [1942] S.C. 502, 510. Compare Re Patience (1885)' 
29 Ch.D. 976; Bradford v. Young (1885) 29 ChD. (O.A.) 617; Re Bullen^Smtth 
(1888) 4 T.L.B. 398; MacKinnon's Trustees v. Inland Revenue [1920] S.C. 
(H.L.) 171. 

13 Munro V Munro (1840) 7 Cl. & E. 842, 877, per Oottenham, C. See also 

M'Lelland v. M'Lelland [1942] S.C. 502, 510. 

13 Re Patience (1885) 29 Ch.D. 976; Bradford V. Young (1885) 29 Ok.D. (C.A-> 
617; Huntly v. GasJcell [1906] A.O. 56; Winans v. Att.-Cren. [1904] A.(3. 

287; Wahl v. Att^Gen, (1932) 147 L.T. 382; Ait-Gem v. Yule (1931) 146- 

L.T. 9; Gillis v. Gtllis (1874) Ir R. 8 Eq. 597; Re de Hosson [1937] Ir.B. 467; 
Van Straaten v. Van Straaten [1911] T.P.B, 686 ; Ramsay v. Liverpool RouaX 
Infirmary [1930] A.Q. 588; Ling Pack y. Glees on (1913) 15 Q.L.B. 725; Fait’ 
, bairn v, Neville (1897) 25 B. 192; GonnoUy v. Woolrich (1867) 11 B.O.J. 197; 
1 B.If. 255. 
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for thirty years in England is strong evidence of his purpose to 
reside there, and therefore of his ha\dng an English domicile. 

However, the effect of time must not be exaggerated. It is 
weighty as evidence, but it is not more than evidence of domicile. 

Mode . — ^The effect of residence in a country as evidence of a 
man’s intention to continue residing there depends, to a great 
extent, on the manner of his residence. 

If D not only lives in France, but buys land there, and makes 
that country the home of his wife and family, there is clearly far 
more reason for inferring a purpose of residence on his part, than 
if he has merely taken lodgings in Paris, and lives there alone. If 
a lady lives in France and buys a house there, making from 1866 to 
1924 only occasional visits to England, it is the strongest evidence 
of domicile, despite an intimation in her will of her desire to retain 
an English domicile and her failure to apply for authorisation to 
acquire a domicile in France under Article 13 of the Gvil Code.^* 
If a rich man lives in a commonplace flat in New York and has 
estates in Scotland, the fact suggests that he is not domiciled in 
the State of New York.^® 

The presence, indeed, of a man’s wife and family is sometimes 
spoken of as decisive, which it certainly is not; but this and 
various less important facts, such as the place where a man educates 
his children or exercises his political rights,^^ indicate, though they 
do not prove, a fixed residence, and thus go to make up the evidence 
for domicile. 

Rule 17. — R esidence in a country is not even prima 
f acie evidence of domicile, w hen the nature of tlm 
re sidence either is inconsistent with, or rebuts the pre- 
su mption of, an intention to reside there permanently 
(animus manendi), 

See Cockrell v. Cockrell (1856) 25 LJ.Ch. 730, 732; Re Grove (1888) 40 Ch.D, 
216, 226; Winans v. Att.-Gen. [1904] A.C. 287; Ramsay v. Liverpool Royal 
Infirmary [1930] A.C. 588. 

Re Annesley [1926] Ch. 692. 

1® Ross V. Ross [1930] A.C. 1. 

20 Douglas v. Douglas (1871) L.B. 12 Eq. 617 ; Forbes v, Forbes (1854) Eay 341, 
Conf, Platt V. Att-Gen. of New South Wales (1878) 3 App.Gas. 336; D*Mtche- 
goyen v. D'Btchegoyen (1888) 13 P.D. 132; Hurley v. Hurley (1892) 67 L.T. 
384; Bell v. Bell [1922] 2 Ir.E. 162. In Att.^Gen. v. Yule (1931) 146 L.!?. 
9, place where wife and child hved held material in decision that husband 
was domiciled in England. But in Abraham v Att-Gen. [1934] P. 17, 
despite residence of wife (Japanese) and children in Japan, husband held 
domiciled in England. See also Wahl v. Att.~Gen. (1932) 147 L.T. 382. It 
does not make any difference that the house is provided and maintamed by 
the wife : AitcMson v. Dixon (1870) L.E. 10 Eq. 689. 

21 Bf^dane v. Eckford (1869) L.E. 8 Eq. 631, 

22 Brunei v. Brunei (1871) Ii.B, 12 Eq. 298. 

22 See Jopp V, Wood (1866) 4 De G-.J. tfc S. 616; Hodgson v. De Beauchesne 
(1868) 12 M:oo.P.C- 285^ 329, 330; Urquhart v. Butterfield (1887) 87 Ch.D. 
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Cominent and Illustrations 


This Rule may be considered in relation to certain classes of 
persons who reside in a country in circ umstances which mav reb ut- 

or may be ineensi stcpt — w ittr'"an intention to reside there 

pefmanently. Tlie poSt may be illustrated by reference^ to t he 
followmffcTasges o f 

1. Prisoners; > 

2. Persons liable to jdeportation ; 

8. Exiles or refuses ; ^ 

4. Lunatics; ^ 

5. Invalids residing abroad on account of health; 

6. Officials generallyyy 

7. Ambassadors ;y 

8. Consuls; 

9. Perso ns in military, naval or air forc e service; ^ 

10, ^Restde^s in Orie ntnL.n/n. d non-ChrisUan count ries^ 

11, ^ ^rv&ntsr — ' 

12, Shi dents,^ 


(J) A Prisoner , — pxise iI€F1 TnrmnH^^ d4iring imprignTi- 

ment. the domicil e ^biVh pngg^swrAd, nt its He 

camiul - be presumed to for m " u ny -p urpose or intention - as to his 

residence in the place where he is imprisoned. But there seems no 
legitimate ground to lay down that he cannot do so if he will. 


B, a domiciled Irishman, was imprisoned in England. ‘ It could not it 
was laid down, ‘be supposed that he acquired a domicile in England by 
residence within the walls of the King’s Bench Prison. All such residence 
goes for nothing 


It is passible that in the case of a sentence of transportation for 
life (now abolished in England), a prisoner might be held to have 
lost his domicile in the country from which he is transported.^'^ 

(2) re si d e nt in -E ng- 
land j-j wrho-^^ft^ahle to bft dep orted may ne v f>rthf>lft^ acquire an 

English domicile of choice.^® Similarly, an alien who has acquired 
a domicile of choice in England and whose deportation has been 
recommended, will not lose this domicile until the order has been 


(G.A.) 357; Abdallah v. Richards (1888) 4 T.L/.B. 622; Qoulder v. Goulder 
[1892] P. 240; Re Duleep Singh (1890) 7 Mor.Bk.Eep. 228; Johnson v, 
Johnson [1931] A.D. 391. 

Burton v, Fisher (1828) Milward’s Beps. 188, 191, 192. Compare Burton v. 
Bolhen^ 2 Lee 312; In Goods of Napoleon Bonaparte (1853) 2 Bob.Ecc. 606, 
610 (prisoner of war); Dmston v. Paterson (1868) 28 L.J.C-F. 97; Mofat v. 
Moffat (1866) 3 W.W. & A’B. 87 ; Whitehouse v. Whitehouse (1900) 21 N.S.W. 
L.B. 16. The Bestatement, s. 21, goes so far as to deny the possibility of 
, acquiring a domicile of choice in a place which one cannot leave. 

lldny Y. Udny (1869) L.B. 1 Sc.App, 441, 468. In Nefier v. Nefler [1906} 
O.B.O. 7, it was held that a man sentenced to life imprisonment acquired by 
this fact a domicile* in the country of imprisonment. 

Boldnni v. Boldrmi [19B2] F. 9? Mag v. May (1943) 169 L.T. 42; IlmelU v. 
ZaUlli (1948) e4 T.L.B. 656. 
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carried out,^^ When the order has been carried out, however, the 
English domicile of choice will be destroyed.*® 

(3) An Exile or Refu^ee^-^An exile or 

h is own country, b ut he is not compelled to live in England . His 
resi dence inJEng la nd^ howeveiL -cegt^i^^y aP ^^ds tiq pr^si^mp ^'ion of 
to ado p t^An Eng rlish home. M^re residence^ ther efore, 
during^ he time of h is_,£xile^ hQwey erjQn^ does not give him an 
EtigIis lL d o.micile._ - "* — 

D, whose domicile of origin was English, acqmred a domicile of choice in 
Belgium. In 1940 he retur^d to England because of the German invasion ot 
Belgium. He resided in furnished flats in England until his death in 1943, 
and always intended to return to Belgium after the war It %vas held that D 
retained his Belgian domicile of choice at his death.-® 

However, an exile or refugee certainly can acquire a domicile of 
choice in a foreign country if he chooses to adopt it as his home. 

D, a German Jewish refugee, landed in England in March, 1939, by per- 
mission of the Home Secretary. At that time he intended to proceed to the 
United States. D continued to reside in England and in 1941 stated that he 
would not return to Germany even if the Nazis were overthrown. During 
1941 his intention of proceeding to the United States gradually faded. It 
was held that D had acquired an English domicile of choice by January, 1942.^® 

If an exile or refugee remains in a foreign country after return 
to his own country is possible, a presumption of having acquired a 
domicile in the foreign country may arise. 

Whether a person convicted of crime in the country of his 
domicile, who to escape punishment resides in another country, 
acquires a new domicile in such other country, may depend on the 
answer to the inquiry whether, imder the law of the former country, 
lapse of time bars liability to punishment. It seems probable that 
only where the offence is trivial and the term of prescription rela- 
tively short, would it be reasonable to hold that the former domicile 
is retained.®^ 

(4) A lAJomtic. — The re are two view ? the of a 

l unatic when TITiggr rf^RtralTiL 

Th e first is. that he retains the domicile which be poRsesseii at 
the time he be came insane, or, more strictly, when he began t o be 
>l e^lv treai>ed nA Jn7flne.«--^ is the sound view, and is fam oreds 
b y the English cases on the, subject.®^ If this view be correct. 

Gruh V. Oruh (1946) 62 T.L.E. 16. 

^8 Gruh V. Cruh (1945) 62 T.L.B. 16. For South Africa, see Fa? p. Dcmlly 

[1916] W.L.D. 29; Ex p. Gordon [1937] W.L.D. 35; Ex p. Macleod [1946] 

C.P.D 312. 

Re Lloyd Emn$ [1947] Ch. 696. See also J}e Bonneval v. De Bonneual 

a838) 1 Curt. 856. 

88 Mayr, May and Lehmann (1943) 169 li.T, 42. See also Crvh v. Cruh (1946) 

62 T.Xi.E. 16. 

81 Re Martin [19003 P. (C.A.) 211. See Cheshire, pp. 22«. 

82 3ee Bempde'T. Johnstone (1796) 3 Yes.Juii. 198; Re Bamtimhi (1843) 13 
. U.J.0h. 71.; Bephurn V. BUrning (1861) 9 W.B. 764; Urquhart y. BuiterfiM 

(1887.) 3T Oh.B. (O.A.) 357. Cf. Bifkin v. Bifkm [1936] Wli.D. 69. 
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the lunatic under restraint is in the same position as a prisoner. 
He cannot exercise choice, or wilL He cannot, therefore, acquire 
a domicile. Hence he retains his existing domicile. D, for example, 
is an Englishman, who becomes lunatic, and is under restraint. He 
is taken to Scotland, and placed in a Scottish asylum. He remains 
there until his death- He retains, on this view, his English 
domicile. The time in the asylum counts for nothing. 

The second view is, that a lunatic is a person not sui juris^ who 
stands in somewhat the same relation to his committee as at child 
to his father, and that, therefore, his domicile can be fixed by his 
committee. This view is open to objection. In the case of father 
and child, the infant’s domicile follows that of the father, but a 
father cannot give his son a domicile apart from his own. In the 
case of a committee and a lunatic, it appears to be maintained, 
not that a lunatic’s domicile follows that of the committee, hut 
that it can be fixed by the committee, or, in effect, that a committee 
has greater power over the domicile of a lunatic than a father over 
that of his son. If the position of a committee be compared to that 
of a guardian, then it must be remarked that the power of a 
guardian to change a ward’s domicile is itself extremely doubtful.^^ 

On the whole, the first view appears to be (at least under 
ordinary circumstances) the right one. The second arises from a 
confusion between the power to change a lunatic’s residence and the 
right to change his domicile. 

(5) An Invalid . — There is at first sight considerable difficulty in 
determining whether D, an Englishman, who resides abroad on 
account of his health, loses his English domicile or not. For there 
exists an apparent inconsistency between the different judicial dicta 
on the subject. 

On the one hand, it has been laid down that such a residence, 
being ‘ involuntary ’, does not change D’s domicile. 

‘ There must it has been said, ‘ be a residence freely chosen, 
and not prescribed or dictated by any external necessity, such as the 
duties of office, the demands of creditors, or the relief from 
illness 

‘ A man might leave England with no intention of returning, 
nay, with a determination never to return, e.g., a man labouring 
under mortal disease, and told that to preserve his life, or even 
to alleviate his sufferings, he must go abroad. Was it to be said 
that if he went to Madeira he could not do so without losing Ms 
character of an English subject — ^without losing the right to the 
' intervention of the English law in the transmission of his property 

33 See Sharpe v. Crispin (1869) L.B, IP. & D. 611, ^17, 618, which, however, 

does not decide this point, 

3* Bee pp 105406, ante. 

33 Udny V, Udny (1869) UB. 1 Sc.App. 441, 458, per Lord Westbury. 
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after his death and in the construction of his testamentary instru- 
ments ? Such a proposition was revolting to common sense.’ 

On the other hand, it has been maintained that, if D chooses 
to reside abroad with the intention of making the foreign country 
his residence permanently, or indefinitely, the fact that the motive 
of the change is health does not prevent D from changing his 
domicile. 

^ That there may be cases in which even a permanent residence 
in a foreign country, occasioned by the state of the health, may not 
operate a change of domicile, may well be admitted. Such was the 
case put by Lord Campbell in Johnstone v. Beattie, but such cases 
must not be confounded with others in which the foreign residence 
may be determined by the preference of climate, or the hope or the 
opinion that the air or the habits of another country may be better 
suited to the health or the constitution. In the one case, the 
foreign abode is determined by necessity ; in the other, it is decided 
by choice. ... In setthng [in Tuscany, D] was exercising a 
preference, and not acting upon a necessity; and I cannot venture 
to hold that in such a case the domicile cannot be changed. If 
domicile is to remain unchanged upon the ground of climate being 
more suitable to health, I hardly Imow how we could stop short of 
holding that it ought to remain unchanged also upon the groimd 
of habits being more suitable to fortune. There is in both cases a 
degree of moral compulsion 

The apparent inconsistency between these doctrines may be 
removed, or explained, if we dismiss all reference to motive, and, 
recurring to the principle that residence combined with the purpose 
of permanent or indefinite residence constitutes domicile, apply it to 
the three different cases or circumstances under which a domiciled 
Englishman may take up a foreign residence for the sake of his 
health. 

Case 1. — D goes to France for relief from sickness, with the fixed 
intention of residing there for six months and no longer. 

This case presents no difficulty. D does not acquire a French 
domicile any more than he does if he goes to France for six months 
on business or for pleasure, since he has not the animus maneniL 

Case 2.— D, finding that his health suffers from the English 
climate^ goes to France to reside there permanently or indefinitely. 
D in this case acquires a French domicile,^® because he resides in 
France with the animus manendL 

Case 8.— D goes to France in a dying state, to alleviate liis 
sufferings, without any expectation of returning to England. 


36 Uoorhouse v. Lord (1863); 10 H.L.C. 272, 292, Lord Kmgsdown. See 
Johnstone v. Beattie (1843) 10 <31. & F. 139 per Lord Campbell. 

37 Hoshns V. Matthews (iSm) 8 Be GM. & G-, 18 , 28 , ^er, LL 

36 GPhis is preoisely ^hat Boskms v. Matthews <18o6) 8 De G-.M. & G. 13, 
decides, and decides correctly Compare Winam v. Att-Gen. [19^3 A.C. 287, 
28$, 289. 
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This is the case which has suggested the doctrine that a change 
of residence for the sake of health does not involve a change of 
domicile. It would he absurd to say that who goes to Pau to 
spend there in peace the few remaining months of his life, acquires a 
French domicile. But the doctrine, as applied to this case, is in 
conformity with the general theory of the law of domicile. D does 
not acquire a domicile in France, because he does not go to France 
with the intention of permanent or indefinite residence, in the sense 
in which these words are applied to a person settling in another 
country, but goes there for the definite and determinate purpose of 
passing in France the few remaining months of his life. The third 
case, is in its essential features like the first, and not like the 
second, of the cases already examined. That the definite period 
for which he intends to reside is limited, not by a fixed day, but by 
the expected termination of his life, can make no dlfierence in the 
character of the residence. 

In no one of the three cases is there any necessity, in order to 
arrive at a right conclusion, for reference to the motive, as con- 
trasted with the purpose or intention of residence. 

We may now see that the contradictory dicta as to the effect of 
a residence for the sake of health do not of necessity imply any 
fundamental difference of opinion among the high authorities by 
whom these dicta were delivered. The court which gave judgment 
in Hos'kins v. Matthews had to deal with the second of our sup- 
posed cases, and arrived at what, both according to common sense 
and according to theory, is a perfectly sound conclusion. The dicta,, 
on the other hand, of the authorities who lay down that a residence 
adopted for the sake of health does not involve a change of domicile 
are obviously delivered by persons who had before their minds the 
third, not the second, of our supposed cases. Their only defect is 
that they are expressed in terms which are too wide, and further, 
that, while embodying a sound conclusion, they introduce an un- 
necessary and misguiding reference to the motives which may lead 
to the adoption of a foreign domicile. 

(6) Officials genemlly - — Official residence in a country is not in 
itself evidence of an intention to settle there, because all that can 
(in general) be inferred from such residence is that the official resides 
during the time and for the purpose of his office. This is clearly so 
when the office is held for a limited period. There is no reason 
to infer from the fact of a domiciled Englishman becoming 
Governor-General of Canada,^® that he means to give up his English 
home or domicile. The presumption is strongly (if not conclusively) 
in favour of his intending to retain his English domicile. 

8 De G-M. & Or, 1$. Compare Jam^s v, James (1908) 98 Ij,T, 438. 

See AU.-Gen. v. Pottinger (1861) S H. & N. 733 y Att.-Gen. v, Rowe (1862) 

1 H. & 0. 31. But see Clarke v. Newmarsh (1836) 14 S. 488, 600 ; In Goods of 

Smith (1850) 2 Bot. Ecc. 332; Inland Revenue Oommrs. v. Gordon^ i Bnoecutor 

(1860) 12 B. 667, 
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Occasionally, however, official residence may be prima facie 
proof of a change of domicile. This is so when the office itself, 
from its tenure and nature, requires the official to make a home in 
the country where he resides. Thus, it has been suggested that if a 
domiciled Scotsman takes an English living, he may, on coming 
into residence, be assumed to have the intention of residing 
permanently in England, hence to acquire an English domicile,^ ^ 
but this is doubtful. As a rule, official residence is not a fact from 
which a change of domicile can be inferred, but much depends on 
the nature of the office. 

(7) An Ambassador, — A n ambassador or other diplomat who 
re presents his sovereign at a. in general retains hi s 

ex isting domicile which is, in most cases, the country the soverei gn 
w hereof he represents. 

The reason of this is obvious. The residence of an English 
ambassador in France or of a French ambassador, though continued 
for many years, in London, does not raise the slightest presumption 
of his intention to make his home in France or England, and it is 
possible, though not certain, that the duties of an ambassador may 
be held absolutely incompatible with his acquiring a domicile in the 
country where he resides whilst he remains an ambassador. 

An ambassador, however, if he is before his appointment already 
domiciled in the country where he resides as ambassador, retains his 
domicile in spite of his office, and this, though the domicile in the 
place of his residence is a domicile of choice and the country which 
he represents is his domicile of origin. D, an Australian, acquires 
a domicile in England. He afterwards is appointed a representative 
of the Commonwealth Government in England. D retains his 
English domicile."^^ Though, in short, an ambassador or attacM 
does not in general acquire a domicile in the country where he 
resides, this is simply the result of his residence being in general 
unconnected with any intention to reside permanently. In a case 
where it was held that an attache to the Portuguese Embassy 
retained the English domicile which he had acquired before his 
appointment, the court said. ^ We are not saying that if a man 
should have continued an attache for forty or fifty years, that he 
would thereby, simpliciter^ acquire an English domicile, and that 
his property would be subject to legacy duty. We affirm nothing 
of the sort. Wha^we do aiffirm is, th at he. having acquired aj L, 
English domicile, ^e^ not lose it ipso /actor witr honiLj^re^^ 
tald iiThirQffice attachin g The same observations apply, 
of course, to a High Commis^oner for a Dominion, whose domicile 
is not changed merely because he comes to London on an official 

Beet'Amott v. Grwm (1B46) 9 D. 1^2, 149-162. < 

ySS Henik V. Samson (1861) 14 Bear. 441. - ' 

d/AiL.nm. V. Kefd. 118621 SI LJ.Mt. M. S9f, m BramweiJ/B. See: 

< , Mcar^ CL899) 24 Q.B.D. m . , ’ ^ ^ ' 
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mission of limited duration, though it may be if he decides to end 
his life in England. 

(8) A Consul. — A c onsul does not and cannot be presumed to 
acquire a domicile bv merel y liv in g in a country as consul. On t he 
tstirer hanHT^^^^^dogs^ by blooming consul, lose any domicile he 
already possesses. The length of his residence as consul is 
immaterial.^^ 

D, an Englishman, resides at Leghorn for twenty years as 
English consul. D does not acquire an Italian domicile. 

(9) A Person in Military, Naval or Air Force Service. — Although 
there are dicta to the contrary,^’’ it is submitted that there is no 
rule of law that a soldier, sailor or airman cannot acquire a domicile 
in the place where he is stationed. If all that appears is the mere 
fact that a soldier, saUor or airman is resident in a country under 
orders, and there is nothing more to qualify his service, then it may 
be said that such residence does not involve the acquisition of a 
new domicile. If, on the other hand, there is evidence that such a 
person has voluntarily formed the intention of remaining indefinitely 
in the country in which he is stationed, he may be held to have 
acquired a domicile there. However, a heavy onus lies upon a 
person alleging that such a domicile has been acquired to show that 
the necessary intention to acquire a domicile in that country does 
exist.*^® 

(10) Residents in Oriental and N our^Christian Cowrutries. — At 
one time, it was considered that residence in an Oriental or other 
non-Christian country coupled with such an intention as would 
normally give rise to the acquisition of domicile in a coxmtry did 
not produce that result in the case of a member of a Christian State 
unless, in addition to these normal requirements of domicile, there 
was established an intention to merge himself in the general life of 

Udny V. Udny (1869) L.B. 1 Sc.App 441; Sharpe v. Crispin' (1869) L.B. 1 
P. & D. 611; The Indian Chief (1801) 3 C.Bob. 12, 22; Niboyet v. Niboyet 
(1878) 4 P.D. (C.A.) 1. 

•*5 The view stated in former editions of this work (see 6th ed., p, 131) that 
*a soldier or sailor m the seryice of his own sovereign retains the domicile 
which he had on entering the service wherever he may be stationed ’ , was 
cited with approval by Iiindley, LJ., in Re Mitchell, ex p Cunningham (1884) 
13 Q.B.D. (C,A.) 418 at p. 426. However, the only ^int for decision was 
whether a debtor was domiciled in England, and it was held, clearly correctly, 
that the mere fact that he entered the British army did not confer an 
English domicile. In Re Macreight (1886) 30 Ch.D. 166, it was held that a 
Jerseyman who entered the British army did not lose his Jersey domicile. On 
the facts, the decision was clearly correct. Pearson, J., however, stated (at 
p, 168) : * 60 long as' he remains in the army, he retaihs that domicile whidi 
he 'had when he entered it ^ It is submitted that this is too wide, and is 
supportable. And see In honts Patten (1860) 6 Jur.<N.s.) 161. 

-4® Sohaohe y. Schache (1931) 81 S3. (N.S.W.) 638; Cox v. Cox [1946] T.L.E. 
105. See also dicta in Sellars v. Sellars [1942] S.C, 206 ; Fitzgihhon- Lloyd V. 
Fitzgibbofi'-Lloyd [1944] Y.L.K. 29; Baher v. Faker [1946] A.D. 708; 
Wilton V. Wilton [1946] 1 D.L.B. 397. See also Cheshire, p, 228. 
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the native inhabitants/" It has now been established authorita- 
tively that the conditions for the acquisition of a domicile in such 
a country are precisely the same as in every other case, namely, 
residence with the intention of remaining there indefinitely/® 
Hence, this case now presents no peculiarity whatever. 

D, a domiciled Englishman, resides in Egypt with the intention of remain- 
ing there indefinitely. D acquires a domicile of choice in Egypt^® 

(Ip A Servant . — ^There is not any authority in English law, or 
anything in the circumstances of modem life, establishing a definite 
rule, or even a presumption, as to the domicile of a servant, or 
even of an apprentice. Whether he has, or has not, a ‘ permanent 
home % in the same country as his master must, as in other cases, 
depend upon the combination of fact and intention. The nature of 
the service may, under some circumstances, tell in favour of, and in 
others against, a presumption that the servant adopts his employer’s 
domicile.®® 

(12) A Student . — ^There is certainly in English law nothing to 
justify any peculiar rule or presumption as to the domicile of a 
student. A domiciled Englishman who goes to a Scottish Univer- 
sity intending to stay there for several years in order to obtain a 
degree would no t be presu med to have obtained thereby a Scottish, 
domici k/^ no]?^en ij he rnarned a Scotswoman wo uld t.hig_i!P>Rn1t 
be jrejsix med. St il l kss^ - of co u rse^ in th^ nase of an Indian studeq t. 
even if his residence we re prolonged, ^s in the case of one engage d 
in stud 3 dn g medicine. 

Motive and Domicile . — It is often said that the reason why, in 
some of the cases under consideration, and in others which might be 
mentioned, residence does not produce domicile is that the residence 
is ‘ iuvnhmtflTyii, nr * iiTidftr 

What is intended by these expressions is no doubt true, viz., 
that where residence is not a consequence or a result of a purpose 
or intention to reside indefinitely (animus manendi) ^ there cannot 
be a change of domicile, but the terms ‘ involimtary % or ‘ under 
compulsion’, are so ambiguous, and so closely connected with 
logical and metaphysical problems, that they lead to confusion. 
Hence it has been laid down that ‘ there must be a residence freely 
chosen, and not prescribed or dictated by any external necessity, such 
as the duties of ofiBice, the demands of creditors, or the relief from 

See Re TootaVs Trusts (1883) 83 Gh.D. 632; Ahd-uUMessih v. Farra (1888) 
13 App.Oas. 431. 

C(isdagli v. Gasdagli [1819] A.C. 146. 

See Gasdagh V- Cctsdagli [1919] A.C. 145. CJontrast AU>-Gen. Yule (1931) 
146 Ii.T. 9, 16. 

Moncrieg 7. Mmcrieg [1934] C.T.D. 208 (employee with English domicile of 
origin sent to Sonth Africa on five years’ contract of service held not to have 
lost his English domicile despite intention to settle permanently m South 
^ Africa). Contrast Bussell v. Russell [1936] S.A.S.E. 85. See also Be Marttn 
[1900] P. (C.A.) 211, ^6; 

5^ Steel V. Lindsay (1881) 9 B* 160. 
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illness whence it might be inferred that the effect of residence 
in producing a change of domicile depends not upon the presence 
or absence of the animus manendi, but upon the motive for the 
residence. This doctrine, which has already perplexed the discus- 
sion of the effect of residence abroad for the sake of health, at once 
suggests the inquiry whether an Englishman, who resides abroad 
for the sake of economy, or to earn high wages, and therefore in 
one sense against his will, acquires a foreign domicile. Such 
questions can only be disposed of by adhering to the sound principle 
that residence and the animus manendi are the sole constituents 
of domicile. If these exist, the motive for the residence becomes 
immaterial. The only way in which consideration of a person’s 
motive for dwelling in one place rather than in another can be 
important is from its effect as evidence for the existence or non- 
existence of the animus manendi. 

2. DOMICILE OF LEGAL PERSONS OR CORPORATIONS 
Rule 18. — The domicile of a corporation is the 
country in which it is registered. If it is not required by 
law to be registered, its domicile is in the country by the 
law of which it is incorporated/^ 

Ckkinment 

The conception of a home or domicile, depending as it does on 
the combination of residence and intention to reside, is, in its 
primary sense, applicable only to human beings ; but by a rule of 
law, a domicile is attributed to corporations. The point is not 
without importance, for in certain cases Admiralty jurisdiction is 
affected by the English domicile of companies owning ships.*® 
Other practical problems, for example, whether individual members 
are personally liable ; whether the transactions of a corporation 
are intra vires, are determined by the rules of the constitution of 
the company as interpreted by the law of its domicile.*® Again, 
liability to income tax in the United Kingdom in respect of income 
derived from stocks, shares and rents earned outside the United 
Kingdom but not remitted to England, depends upon the question 

-52 Udny T. Udny (1869) L.R. 1 Sc.App. 441, 458, per Lord Westbury, The 
existence of a debt tells as evidence against the acquisition of a domicile of 
choice in the country where it is, De Greuchy v. Wills (1879) 4 C.P.D, 362, 
363, It IS evidence of abandonment of a domicile of choice which is de facto 
left. Ee Bohertson (1885) 2 T.L.R. 173. So in New Zealand it has been 
ruled that a person who flees a country to avoid bankruptcy does not thereby 
change his domicile: Strike v, Gleich (1879) O.B. & F, 60. 
gee generally, Farnsworth, The Residence and Domicile of Corporations, 
Gasqm v. Inland Revenue Commissioners [1940] 2 K3. 80. See Farnsworth, 
The Residence and Domicile of Corporations ^ pp. 201 et sea. 

See The Bshbndgc [1931] P. 51. 

General Steam Navigation Co, v. Guillou (1843) 11 K. W. 877. 

5^ Bisdon Iron and Locormtive Works v, Furness [1906] 1 K.B, 49 at pp. 56, 67, 
See Cheshire, pp. 263^. 
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'whether the corporation has a domicile within the United 
Kingdom,^® 

Of the domicile of a corporation, it has been stated : It is quite 
true that a body corporate cannot have a domicile in the same sense 
as an individual. . . . But by analogy with a natural person, the 
attributes of residence, domicile and nationality can be given, and 
are, I think, given by the law of England to a body corporate. It 
is not disputed that a company formed under the Companies Acts, 
has British nationality, though unlike a natural person, it cannot 
change its nationality. So too, I think such a company has a 
domicile — an English domicile, if registered in England- . . . The 
domicile of origin, or the domicile of birth, using with respect to a 
company a familiar metaphor, clings to it throughout its exist- 
ence 

The D Company is registered in Guernsey. It is domiciled in 
Guernsey, and it cannot change that domicile.^^ 

It will be seen therefore that the incapacity to change its 
domicile under any circumstances distinguishes a corporation &am 
a natural person. 

It may be added that the domicile of a corporation is entirely 
distinct from the domicile (or domiciles) of the persons who are its 
members. Thus, the D. Co., being registered in England, has » 
its domicile in England. Its shareholders have their domiciles in 
different countries determined by the rules of residence and inten- 
tion already stated as applicable to natural persons.®^ 

Residence of a Corporation . — brief note may be appended on 
the residence of a corporation. The residence of a corporation is 
important in determining liability to income tax. English law 
.adopts as its test of residence, the coimtry of central control of 
the affairs of the corporation, that is to say, where the principal 
direction of the corporate business is located.®® The country of 
registration, which, as we have seen,®^ is the test of domicile, is 
not necessarily therefore the residence of a corporation. 

Although it would appear that the test of central control permits 
of only one country of residence, it was held by the House of Lords 

Income Tax Act, 1918, Schedule D, Eule 2, Case IV. See Famswoith, p. 210. 
Gasque v. Inland Revenue Commissioners [1940] 2 K.B, 80 at p. per 
Maenaghten, J. 

Ibid. 

See Eules 1-17, ante- 

Gesern Sidphur Co, v. Nicholson (1876) 1 Ex.D. 428; San Paulo (Brazilian) 
Railway Go, Ltd, t. Carter [1896] A,C- 31; Goerz y. Bell [1904] 2 K.B. 136; 
Be Beers Consolidated Mines Howe [1906] A.C. 455 ; American Thread Co, 

Y. Joyce (1913) 108 L.T. 353; Egyptian Delta Land and Investment Go, v. Todd 
1] [1929] A.C. 1; Koitaki Para Rubber Estates Ltd. y. Federal Commisstomr 
^ of Taxation (1941) 64 C.D.B. 241; Waterloo Pastoral Co, y. Federal Com- 
missioner of Taxation (1946) 72 C.L.B. 262. ^ - 

See p. 126, ante. 
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in Swedish Central Ry. v, Thompson , that a corporation may have 
more than one residence. Reconciliation of the decisions causes 
some difficulty, and it may be that a distinction is to be drawn 
between an active trading corporation in which the test of central 
control is referable only to one country, and an administrative or 
static corporation in which no real business is carried on, where it 
may be reasonably held that the corporation is resident in any 
country in which a substantial part of its purely administrative 
business is performed.®® 


[1925] A.C. 495. See Cheshire^ pp. 246^9. 
See Cheshire, pp. 24^9. 



PART TWO 


JURISDICTION 

The subject of Part 2 is Jurisdiction J 

The Rules contained in Part 2 deal with two different matters. 
The first matter is the jurisdiction, in cases which contain any 
foreign element,^ of the High Court of Justice.^ 

Under this head are to be considered two different though closely 
connected questions ; (1) What are, according to English law, the 
limits to the jurisdiction of the High Court in cases which contain 
any foreign element? or, in other words, What are the cases con- 
taining a foreign element which the High Court has, according to 
English law, a right to determine or adjudicate upon? (2) What 
are, as far as English courts can decide the matter, the extra- 
territorial effects of the exercise of jurisdiction of the High Court ? 
The second matter is the jurisdiction of foreign courts. 

Under this head again are to be considered two different though 
closely connected questions : (1) What are, according to English 
law, the proper limits to the jurisdiction of foreign courts? or, in 
other words, What are the cases which the courts of a foreign 
country have, accordmg to English law, a right to determine or 
adjudicate upon? (2) Under what circumstances, and how far, 
will the High Court give effect in England to the exercise of juris- 
diction by the courts of a foreign country in the form either of 
judgments or otherwise ? or, in other words. What is the effect in 
England of foreign judgments, or of foreign proceedings, such as 
sentences of divorce, or adjudications of bankruptcy, which 
resemble judgments ? 

Hence Part 2 is divided into two §§. 

1. Jurisdiction of High Court J' The Rules contained herein 
define the limits within which, in cases containing any foreign 
element, the High Court can exercise jurisdiction ® ; and the extra- 
territorial effect, so far as it depends on English law, of the exercise 
of jurisdiction by the High Court.® 

The word ‘ jurisdiction ^ is throughout this Digest used as 
meaning Hhe right or authority of a Court’; the word is not 
used as normally, in English text-books, judgments, and statutes, 

1 See Intro., pp. 2, 22-35, ante. 

2 See Intro., pp. i, 2, mie, 

3 Questions affecting county court proceedings do not norjnally require considera- 
tion m tins Digest 

« Chaps. 3-10. ^ 

^ See Chaps. 3-9. 

^ See Chaps 9, 10. 


n. 


129 


9 



130 


JTJEISDICTION OF THE HIGH COURT 


as meaning the ^ area of territory over which a Court has 
jurisdiction 

2. Jurisdiction of Foreign Courts.^ The Rules contained herein 
define (1) the cases in which (according to the principles recognised 
by English law) the courts of a foreign country have a right to 
exercise jurisdiction,® are courts of competent jurisdiction,^® 
and (2) the effect in England of the exercise of jurisdiction by 
foreign courts. 

Inquiries, however, as to the jurisdiction properly exercisable 
by the courts of a foreign country and its eSect in England always, 
or nearly always, come before English judges in the form of 
inquiries as to the effect to be given in England to a foreign 
judgment, or to some proceeding such as an adjudication in bank- 
ruptcy which partakes to a certain extent of the nature of a 
judgment. If we for the moment, therefore, give a wide sense to 
the term ^ foreign judgment it may be laid down with substantial 
accuracy that § 2 treats of foreign judgments. 


^ This IS the case, for instance in Ord XI, t. 1. 
« Chaps. H-.17. 

« See Chaps. 11-15. 
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Chapter 3 

GENERAL RULES AS TO JURISDICTION 


1. WHERE JURISDICTION DOES NOT EXIST 
(1) In respect of Persons. 

Rule 19. — The court has (subject to the Exceptions 
hereinafter mentioned) no jurisdiction/ to entertain an 
action ^ or other proceeding against — 

(1) any foreign sovereign ® ; 

(2) any ambassador or other diplomatic agent * repre- 
senting a foreign sovereign and duly accredited 
here ^ ; 

1 Generally see Cheshire, p. 130-139; Wolff, ss. 46-52; Beale, Vol 1, p. 326-434. 
As regards actions against the Crown in England, see Crown Proceedings 
Act, 1947 ; for the former position see 6th ed. of this work, p. 192, note (a). 

2 The word * action ’ has in these Eules the meaning given it by the Supreme 
Court of Judicature (Consolidation) Act, 1926, s. 225, taken together with 
Ord. I, r. 1 

® Mighell v. Sultan of Johore [1894] 1 Q.B (C.A.) 149. Oppenheim: Inter- 
national Law, Vol."*!, Part 3, Chap. 1, p. 675, and p. 239-244. The court 
takes judicial cognisance not only of the status but possibly also of the 
boundaries, the enemy or neutral character, and the de facto or de jure 
character of the Government of a foreign State, and if m doubt will apply for 
information to the appropriate Secretary of State whose answer is conclusive. 
Foster v Globe Venture Syndicate [1900] 1 Ch. 811; Taylor v Barclay (1828) 
2 Sim. 213; The Gagara [1919] P. (C.A.) 95; Duff Development Go., Ltd 
V. Government of Kelantan [1924] AC 797 ; Engelke v. Musmann [1928] 
A.C. 433; Bank of Ethiopia v. National Bank of Egypt [1937] Ch. 513, 
criticised by McNair, Legal Effects of War, pp. 340-342; Haile Selassie v. 
Cable and Wireless (No, 2) [1939] Ch. 182 (Italo-Abyssmian conflict); Banco 
de Bilbao V. Sancho and Rey [1938] 2 E.B. 176; The Arantzazu Mendi [1939] 

A. C. 256 (Spanish Civil Warl; B. v. Bottnll [1947] K.B. (C.A.) 41 (on 
existence of state of war). The Attorney-General is an appropriate channel 
of communication to the court. On the whole subject v. A. B. Lyons, 23 

B. Y.B.I.L. (1946) p. 240. As to how far a provisional Government existing 
durmg a penod of revolution ought to be treated as a sovereign power, see 
generally, Lauterpacht, Recognition in International Law (1947). 

* See Diplomatic Privileges Act, 1708; Diplomatic Privileges (Extension) Acts, 
1941 (relatmg to Exiled Governments), 1944 (relating to Bepresentatives at 
Conferences) and 1946 (relatmg to U.N. Organisation OfBcials), see post, p. 136. 
s Oppenheim, International Law, YoL 1, pp. 710-719; Parkinson v. Potter 
(1885) 16 Q.B.D. 152; Taylor v. Best 0^4) 14 C.B. 487 ; Magdalena, etc. Ca, 
V. Martin (1859) 2 E. 4; E. 94; Musurus Bey v. Gadhan [1894] 1 Q.B. 633; 
[1894] 2 Q.B. CO.A.) 352. 
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(8) any person belonging to the suite of such 
ambassador or diplomatic agent ® ; 

(4) any person or organisation specially protected by 
an English statute. 

An action or proceeding against the property of any 
of the foregoing is, for the purpose of this Rule, an action 
or proceeding against such person or organisation/ 

Comment 

(1) Foreign sovereign . — ^No action or other proceeding can be 
taken in the courts of this country against a foreign sovereign,® 
nor can the property of a foreign sovereign be seized or arrested,^ 
In The Cristina , Lord Atkin said there are ^ two propositions of 
international law engrafted on to our domestic law which seem to 
me to be well established and to be beyond dispute. The first is 
that the courts of a country will not implead a foreign sovereign. 
That is they will not by their process make him against his will 
a party to legal proceedings, whether the proceedings involve pro- 
cess against his person or seek to recover from him specific property 
or damages. The second is that they will not by their process, 
whether the sovereign is a party to the proceedings or not, seize 
or detain property which is his, or of which he is in possession or 
control \ The objections to the immunity of governmental ships 
engaged in commerce are so obvious that a Convention was achieved 
at an International Maritime Conference at Brussels in 1926 
amended by a protocol of May 24, 1934, on the principles that 

® Oppenheim, YoL 1, pp 72^727. The Amazone [1940] P. (C.A.) 40, and cases 
supra, 

^ The Parlement ^Belge (1880) 5 P.P. (C.A.) 197 ; in The Cristina [1938] A C. 
486, Lords Thankerton, Macmillan and Maugham (doubting The Porto 
Alexandre [1920] P. (C.A,) 30), suggested that the immunity of so^vereigns 
may not extend to vessels engaged only m trade. See also The Gagara [1919] 
P. (C.A) 96; The Annette ^ ib%d., 106; Compama Mercantil Argentina v. 
United States Shipping Board (1924) 93 L,d.K.B. (C.A.) 816; The Jupiter 
[1924] P. (C.A.) 236 

® Mtghell v. Sultan of Johore [1894] 1 Q.B. (C.A.) 149; Musurus Bey v. Gadban 
[1894] 1 Q.B. 633. Compare Duhe of 'Brunswick v. King of Hanover (1844) 
6 Beav. 1; (1848) 2 H.L.C. 1; Wadsworth v. Queen of Spam (1861) 17 Q.B. 
171; De Haber v. Queen of Portugal (1851) 17 QB. 211; Munden v. Duke of 
Brunswick (1847) 10 Q.B. 666; The Jassy [1906] P. 270; Statham v. Statham 
[1912] P. 92; Duff Development Co v. Government of Kelantan [1924] A.C. 
797 ; Banco de Bilbao v. Bey [1938] 2 !K.B. (C.A.) 176 ; Spain {Republic) v, 
Arantzazu Mendi [1939] A.C. 256; The El Oondado (1989) 63 Ll.L.Bep. 83, 
330; The Ahodi Mendi [1939] P, (C.A.) 178. Of. Haile Selassie v. Cable and 
Wireless Go. [1938] Ch. 839 (No. 2) [1989] Ch, 182, in -which case recognition 
of the claims of the King of Italy to be de jure Emperor of Abyssinia meant 
that the coirrt upheld the King^s claim to State property in preference to 
that of the deposed Emperor of Abyssinia. 

® The Parlement Beige (1880) 6 P.B. (C.A.) 197. Does the privilege of a 
sovereign, not to be sued for acts done in has private capacity whilst a sover- 
eign, continue after he has ceased, e.g.^ by abdication, to be a sovereign^ 
!]Pre®nmahly not. ' ^ ^ 

' xo |;x938] A.a 486, 490-491. 
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governmental commercial vessels and cargoes should be subject to 
all liabilities like privately owned vessels, and that non-commercial 
vessels and cargoes should also be liable but only in the national 
courts and not in foreign courts. Great Britain has signed but not 
yet ratified this Convention, though the principle which was 
approved as regards vessels of governments in the Empire by the 
Imperial Conference of 1928 should presumably be accepted and 
ultimately embodied in legislation. 

The immunity of a foreign sovereign extends not merely to 
matters affecting such a sovereign in his personal capacity (if any), 
but to other suits of whatever nature. Moreover, the immunity is 
not affected by the fact that the foreign sovereign acts through an 
agent, even if that agent has in his hands funds belonging to the 
sovereign against which execution could issue in the event of 
Judgment being given against the agent in respect of the transaction 
in which he has acted on behalf of the sovereign.^^ Nor can juris- 
diction be exercised against a sovereign by the service of a writ 
upon an ambassador.^^ 

The immunity, moreover, applies to the property of the 
sovereign, but four cases may be distinguished. In the first place, 
the property may actually be in the hands of the representatives 
of the foreign sovereign, and to assert a claim to it may necessitate 
what is virtually a suit against that sovereign, though the pro- 
ceedings are formally in rem. In this case an action will not lie.^^ 
In the second place, the property may be in the hands of some 
third party against whom an action prima facie lies. But even 
in this case it will be immune to the fullest extent provided that 
the property is shown to belong to the sovereign and not to 
be subject to any assignment or trust in favour of other person^ 

11 See Morgan v. Larivihre (1876) L.R. 7 HX. 423; Twycross v. Dreyfus (1877) 
5 Ch D. (C.A.) 605, 616-618; Duff Development Go. v. Government of 
Kelantan [1924] A.C. 797; a garnishee order on Crown Agents set aside. 
Compare Rule 25, p. 168, post; but see Saorstat and Conitnental Steam- 
ship Co. Ltd. V. de las Morenas [1945] X.E. 291 (S.C.) As to position of 
commission agent acting for a foreign principal, who might be a sovereign, 
V. post, note 14. 

12 Stewart v. Bank of England [1876] W.N. 263; compare Gladstone v. Musurus 
Bey (1862) 1 H. & M, 495; Sloman v. Governor and Government of New 
Zealand (1876) 1 C.P.D. (C.A.) 563, where an analogous doctrine is applied 
to the Crown in its right of New Zealand as regards its representative m 
London, 

See The Jupiter [1924] P. (C.A.) 236, especially 243, per Scrutton, L.l. The 
exact nature of procee&ngs in rem is explamed m The Gemma [1899] P. 285; 
The Dictator [1892] P. 304. 

In Vavasseur v. Krupp (1878) 9 Ch.I). (C.A.) 351, it was held that 
the Mikado of Japan was entitled to remove from England shells manu- 
factured in Germany which were in England pending their removal^ to 
Japan, and which were alleged to have been manufactured by a process which, 
if used in England, would have violated the plaintifi*s patent rights. Compare 
Luther V. James Sagot d Co, [1921] 3 K.B. (C.A.) 532, 555, 556, per Scrutton, 
L.X; see The Jupiter (No. 3) [1927] P. m, 138-141, per Hill, J., followed 
in Government of the Bepuhtie of Spain v. National Bawfe gf SeoUand [1939] 
S.C. 413; V. also The Jupiter (No. 2) [1^] P. 69, 78, pet Atkin, L.J. 
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within the jurisdiction of the court. In the third place, as Lord 
Maugham observed in The Cristina , Rule 19 does not mean that 
an action against property claimed by a sovereign is beyond 
the jurisdiction of the courts : ‘ There is no authority for the view 
that if he wrongfully obtained possession of valuable jewellery in 
this country, and it was in the hands of a third person, he could 
claim to stay proceedings by the rightful owner against that person 
to recover possession of the jewellery merely by stating that he 
claimed it. To come within Professor Dicey’s rule he would m 
my opinion be bound to prove his title In the fourth place, the 
courts, whilst they will not forcibly dispossess a sovereign, will 
discountenance any attempt by him to take advantage of the 
forcible seizure of a ship in the custody of the Admiralty Marshal/^ 

(2) An ambassador, etc . — An ambassador or other diplomatic 
agent duly accredited by a foreign State cannot, at any rate 
without his sovereign’s consent, be made defendant here in an 
action either for breach of contract or, it would seem, for tort, 
nor can his property be seized. This rule is part of the ‘ Law of 
Nations or international law, taken over by the common law.^** 
The court, however, has jurisdiction over an ambassador or 
diplomatic agent of a foreign sovereign who is not accredited to 
the Crown or the Foreign Office in the United Kingdom, but is in 
England.^* 

CJompare Morgan v Lanviere (1876) L B. 7 H.L 423, 430, per Lord Caiins; 
Gladstone v. Musurus Bey (1862) 1 H & M. 495; see also Foreign Bondholders 
Corporatton v. Pastor (1874) 23 W.B. 107 Contrast Gladstone v. Ottoman 
Bank (1863) 1 H. & M. 505, Steam Saw Mills Co., Ltd v. Baring Brothers 
[1922] 1 Ch (C A.), 244; Smith v Weguelin (1869) LR 8 Eq. 198; Twy cross 
V Dreyfus (1877) 6 Ch R. 605; Marshall v Gnnhatim (1921) 37 T,LB. 913, 
[1938] AC. 485, 617; also 54 L.Q.R. 339, 2 Mod.L.R 57; 19 BY.BIL. 
243-247 and Wort ley, 67 Bee des Conrs, de rAcad^mie de Droit International 
the Hague, 1939, pp, 345-425, Les prohUmes soulevds par V expropnationf 
Chap. lY. 

The Alodt Mendi [1939] P. (C A.) 178; m Cd EspaMa de Navigacion 
Mantima v The Navemar, ^3 U.S 68, it was said that possession 
acquired as a result of the forcible seizure of a ship would uot be deemed 
sufficient to found a claim for immunity. 

Engelke v. Musmann [1928] A.C. 433. Compare Taylor v. Best (1854) 14 C.B. 
487, 521, 622, judgment ot Jervis, C.J , and 423-426, judgment of Maule, J., 
with Magdalena Co, v Martin (1859) 2 E & E. 94, 113, 114, judgment of 
court commenting upon Taylor v. Best See Re Republic of Bolivia Esephra- 
tion Syndicate^ Ltd. [1914] 1 Ch. 139, in which case the privilege of a 
diplomatic agent is extended to the utmost degree. How far it can be 
waived is discussed in Suarez v. Suarez [1918] 1 Ch (C.A.) 176. The 
privilege does not extend to exempt from legacy duty bequests by a diplomatic 
agent who dies domiciled in England. Gen. v. Kent ^862) 31 L-J.Bx. 391. 
But see an opposite opinion expressed, Nelson, p. 403, and compare Kew Chile 
Co. V. Blanco (1888) 4 T.L R. 346. This case only decides that as a matter 
of discretion the court will not allow service of a writ out of England on the 
representative of a foreign State accredited to a foreign State. This, however, 
will not be acted on it the diplomat concerned is a co-respondent in a divorce 
suit; see Bush v. Bush and Bailey and Pimenta [1920] P. (C-A.) 242, where 
one co-respondent seems to have been still m the United States diplomatic 
service. But as he was not represented, the point of junedi^J-tiort was not 
raised; and see Oppenheim {op, cH*) Yol. I, p. 720. 
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(8) Members of suite, etc . — The privilege of the ambassador or 
diplomatic agent extends to ‘ all persons associated in the perform- 
ance of the duties of an embassy or legation . . . And if it be once 
ascertained that the person was treated at the embassy or legation 
as a member of the same, and employed from time to time in the 
work of the legation, the Court will not curiously measure the 
quantum of the services either required from or rendered by him. 
But the ser\uce must be bona fide 

Thus a charge d'affaires or a special agent to settle claims, 
acting under the ambassador’s orders,^^ a secretary,*- an assistant 
military attache,*® a chorister bona fide employed in the chapel 
of an embassy,**^ or the wife of the ambassador^® is privileged. 
But the privilege is that of the ambassador or diplomatic agent 
and can therefore be waived.**^ 

There is no authority to extend this immunity to the suite 
or family of a monarch, but presumably it nodght apply. Members 
of their families, of course, when in England apart from the 
sovereign, can have no privilege. 

The court is bound to take judicial cognisance of the status not 
only of an ambassador or charge d'affaires, but also of members 
of his staff. Normally, a list of the staff is submitted to the 
Secretary of State for Foreign Affairs, who may refuse recognition 
to any person either because his claim to diplomatic status is* 
dubious or the number of persons for whom status is claimed is 
excessive. If recognition is accorded, a statement by the Secretary 
of State is binding on the court, as it is a necessary part of the 
royal prerogative to accord or refuse recognition. Immunity 
attaches to a person thus recognised, subject to Exceptions 1 and 
2, until it is shown that his duties have ceased. Apart, however. 


20 Nelson, p. 400. See Parkinson v. Potter (1886) 16 QB.D. 152; Poitter v. 
Croza (1749) 1 W Bl. 48. 

21 Taylor v. Best (1864) 14 C.B. 437 ; Service v Castaneda (1846) 2 Coll. 56, where 
it was held that the agent was immune by common law if not by statute. 

22 Hopkins V. De Robeck (1789) 3 T.R. 79. 

22 The Amazone [1940] P. 40 (C.A.). 

2* Fisher v. Begrez (1832) 1 Cr. & M. 117; Novello y. Toogood (1823) 1 B. d; 
C. 654. 

22 Compare Macnaghten v. Coverridtas (Horndge, J., February 2, 1911; Annual 
Practice, note to Ord, IX, r. 2) ; contrast En^ish v, Caballero (1823) 3D. & R. 
25, where a secretary’s wife was denied {semble) pridlege. For other cases of 
refusal, see Lockwood v. Coysgarne (1765) 3 Burr. 1676; Heathfield v. Chilton 
(1767) 4 Burr, 2016; Malaehi Garolino's Case (1743) 1 Wils. 78 (interpreter); 
Darling v. Atkins (1769) 3 Wils. 33 (naval employment) ; Seacomb v. Bowlney 
(1743) 1 Wils, 20 (honoraij chaplain); Ee Cloete (1891) 65 L.T. (C.A.) 102 
(honorary attachi to Persian legation obtaining post merely to defeat pro- 
ceedings, and never recognised by British Government). Note that, though 
the Dominions were members of the League of Nations, and all except Ceylon 
are members of UNO, the Hi^ Commissioners possess no immunity as such, 
Isaacs d Sons v. Cook [1925] 2 391, It is no objection that the envoy 

is a British subject. Maearbney v. Garbuti {189G> 24 Q.B.D, 368. 

2« R. V. Kent [1941] 1 K.B. 454* and Exception 1, post. 
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from this normal course of procedure,^’' status may be proved 
aliunde, and formerly proof by affidavit was normal.^^ Diplomatic 
status will not be presumed nor will diplomatic immunity be con- 
ceded merely because orders are given to transfer a bank balance 
to the account of a body enjoying diplomatic immunity.^® 

(4) Persons and organisations protected by statute. — There is 
strong authority for saying that the Diplomatic Privileges Act, 
1708, merely restates international law as embodied in common 
law.^® The Diplomatic Privileges (Extension) Acts of 1941, 1944 
and 1946 may for convenience be treated here under a special head, 
distinct from that which sets out the common law. 

(a) The Diplomatic Privileges (Extension) Act, 1941,®^ was 
passed at that stage of the war when many exiled Governments and 
National Committees sought refuge in London. Section 1 (2) of the 
Act made provision for the compilation and revision of lists of those 
persons to whom diplomatic privileges and immunities were to be 
extended by the Act. Section 2 gave diplomatic privileges and 
immunities to envoys accredited to exiled powers or provisional 
governments. 

(b) The Diplomatic Privileges (Extension) Acts, 1944 and 1946,^^ 
which are to be construed together,^® are more far-reaching in 
character than the Act of 1941. Section 1 of the Act of 1944, as 
amended, enables certain diplomatic privileges and immunities set 
out in Part 1 of the schedule to be extended by Order in Council 
to certain international organisations and their staffs, and recog- 
nises the corporate capacities of such organisations. The most 
important organisations envisaged by the Act of 1944 were those 
set up since the war to deal with various forms of relief and 
reparations : the Act of 1946 extends the privileges and immunities 
to the United Nations and the International Court of Justice.®^ 

Provision is also made by section 3 for diplomatic immunities 
for representatives of foreign sovereigns attending international 
conferences. Lists of persons benefiting by the Act are to be 

2 7 Engelhe y. Musmann [1928] A.C. 433. 

2« Seacomh v. Bowlney (1743) 1 Wils. 20; Triquet v. Bath (1764) 3 Burr. 1478. 
2« Bekstin v. Severe Sibirsko Gosudarstvernnoe [1933] 1 K.B. (C.A.) 47, attempt 
to avoid garnisliee proceedings by transfer of account to tbat of U.S.S.R, 
Trade Delegation. 

3^ Cheshire, p. 137, remarks that the Act * is declaratory though not exhaustive 
of the common law ' ; see also Oppenheim, Yol. 1, p. 708. 

31 Amended by s. 6 of the Act of 1944. 

^2 See Oppenheim, Vol. 1, pp. 734-744 ; 0. Parry: ‘International Government’ 
10 Mod.L.B, 97 (1947): for the various orders made, see Butterworth’s 
Emergency Legislation. 

33 Section 3 of the Act of 1946. 

34 The schedule is divided into four parts each containing a detailed list of 
inomunities and privileges in a descending gradation of importance, relating to, 
(1) Organisations, (2) High Officers, persons on missions and Gevemi^ent 
Eepresentatiyes, (3) other officers and servants, and (4) Bepresentat^s’^ 
staff and Hiffh Officers’ families. 

33 JenljB. 22 B.T.BXL., p. 249 (1945) ; Schwelb. 'a Mod.L.B. 50 (1945), 

33 Se<^on 2 of the Act of 1946. 
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compiled and published in the London, Edinburgh and Belfast 
Gazettes,^' and revised from time to time. 

illustrations 

1. X is a foreign sovereign. X, -sihile on a visit to England, incurs debts. 
The court has no jurisdiction to entertain an action for recovery of the 
debts.®® 

2. X is a foreign sovereign He is living in England incognito under the 
name of Y. Whilst in England, and passing as a British subject, he makes 
a promise of marriage to A, an Englishwoman, who has no knowledge that X 
is a foreign sovereign. X breaks his pronuse of marriage A brings an 
action against X, who pleads that he is a sovereign. The court has no 
jurisdiction to entertain the action 

3. An unarmed packet-boat belonging to the King of Belgium, and in the 
hands of ofi&cers employed by him, carries the mails from Belgium to England. 
The ship also carries merchandise. She negligently runs dowm an English boat 
in Dover Harbour. The court has no jurisdiction to entertain an action 
against the ship, or to give any redress 'whatever 

4. During the Civil War in Spain the Spanish Republican Government 
requisitions a ship registered at Bilbao whilst she is on the high seas. The 
ship arrives in England and the Spanish consul goes on board, states she has 
been requisitioned, and dismisses the Nationalist master, putting a Republican 
master in charge. The owmers issue a writ in rem claiming possession of the 
ship The Spanish Republican Government enters a conditional appearance 
and moves to set aside the writ on the grounds that it impleads a foreign 
sovereign admitted by H.M Government to be recognised as such. The court 
will not allow the arrest of the ship in de facto possession of the sovereign 
after requisition for public purposes.^^ 

5. During the Spanish Civil War the Republican crew of a ship in the 
custody of the English Admiralty Marshal forcibly exclude the Nationalist 
master, appointed by the owners, from the ship The release of the ship to 
the Spanish Republican Government wuU not be ordered until the production 
to the registrar of an affidavit that the master has been permitted to return 
on board.'^^ 

6. X is the ambassador accredited to the Crown by a foreign State. X is 
indebted to an English company for a call due on shares. The court has no 
jurisdiction to entertain an action for the amount of the call.*^® 

7. X is a British subject. He is accredited to the Crown as secretary to 
the Chinese Embassy. His household furniture in London cannot be seized 
for the non-payment of parochial rates.*^^ 

8. X is the attache of a foreign embassy. He is the lessee of a dwelling- 

Sections 1 (3) (4), and 3. British subjects may be included therein. 

See Duke of Brunswteh v. King of Hanover (1848) 2 H.L.C. 1; Wadsworth v. 

Queen of Spam (1861) 17 Q.B. 171. Compare Munden v. Duke of Brunswick 

(1847) 10 Q.B. 656. 

Mighell v. The Sultan of Jdhore [1894] 1 Q.B. (C.A.) 149; compare StatJiam 

V. Statham [1912] P, 92. 

The Parlement Beige (1880) 5 P.D. (G.A.) 197. See The Constitution (1879) 

4 P.D. 39; Young v. S.S. ScoUa [1903] A.G. 501; The Porto Alexandre [1920] 

P. (C.A.) 30. These cases overrule The Gharkieh (1873) L,E. 4 A. & E. 69, 120. 

The Cnsttna [1938] A.O. (H.L.) 485. 

^2 The Ahodt Mendi [1939] P. (C.A.) 178. 

-43 Magdalena Co, v. Martin (1869) 2 E. & E. 94; Taylor v. Best (1864) 14 C.B. 

487, The principle applies to the chief of the mail department in the United 

States Embassy: Assurantie Compagnie Excelstor v Smith (1923) 40 T.L.R. 

(C.A.) 106. 

-44 Macartney v. Garhutt (1890) 24 Q.B,D. 368. Contrast Be Clceie (1891) 66 
L.T. (0. A.) 102. 
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house in London An action is brought against him by the lessor for the non- 
payment of rent The court has no jurisdiction 

9 X is ambassador from the Republic of Italy to the French Republic. 
He visits England and incurs debts here, for which an action is brought 
Semble, the court has jurisdiction 

10. X is the representative of Russia in London under the trade agreement 
of March 16, 1921, which does not give him ambassadorial status. The court 
has jurisdiction 


Exception 1. — The court has jurisdiction to entertain an 
action against a foreign sovereign, or an ambassador, 
diplomatic agent, or other person or organisation 
coming within the terms of Kule 19 (2), (3) and 
(4), if such defendant, duly authorised when neces- 
sary, appears before the court, voluntarily waives 
any privilege and submits to the jurisdiction of the 
court, but such submission does not confer on the 
court the power to enforce any decree made by 
execution in any form.^' 

Comment 

A foreign sovereign can submit to the jurisdiction of the court, 
® Suppose % asks Maule, J., ‘ a foreign sovereign in this country 
were desirous to have some question decided by the courts of this 
Kingdom, could he not do so ? This question must clearly be 
answered in the affirmative, subject to the restrictions on classes of 
matters on which the court has jurisdiction (see especially Rule 22), 

-*5 See Paikinson v Potter (1886) 16 Q.B D 152; which, though it only decides 
that the attache is not liable to pay rates in respect of the house which he 
occupies, lays down his exemption from the civil jurisdiction of the courts in 
the widest terms. Compare Miisurus Bey v. Gadhan [1894] 1 Q B. 633 ; 
and Engelke v. Musmann [1928] A C. 433. 

See Fenton Textile Association v. Krassin (1922) 38 T.L R. 259. When in 
this Digest, or in any Illustration, it is stated that the court ‘ has jiinsdiction ’ 
or ‘ has no jurisdiction \ what is meant is that the court has jurisdiction or 
has no jurisdiction (as the case may be) m respect of the matter, (e.g., to 
entertain an action) to which the particular Rule, Exception or Illustration 
refers. 

See Mighell v. Sultan of Johore [1894] 1 QB. (C.A.) 149, 167, 160, judgments 
of Esher, M.R., and of Lopes, L.J. ; Parkinson v. Potter (1886) 16 Q.B.f), 162. 
But cf. Musurus Bey v. Gadban [1894] 1 Q.B. 633, judgment of Wnght, J. 
This, of coarse, is an application of Rule 24, p. 166, post, but is more con- 
veniently treated of with special reference to Rule 19, p, 131, ante. See 
on the whole topic, Suarez v. Suarez [1917] 2 Oh. 131 ; [1918] 1 Ch. (C.A.) 
176. This case seems to decide that the result of an action against an 
ambassador, e.p., seizure of his goods, cannot without his assent be enforced 
as long as he continues to hold that position. Compare Duff Development Co. 
V. Government of Kelantan [1924] A.C. 797 ; that in case of a submission 
execution might issue seems to have been the view of Lord Bunedin, p* 821, 
and certainly of Lord Carson, p. 888, but this appears to be against the 
weight of opinion. - 

is, Taylor v. Best (1864) 28 L. J.C.P. 89, 93, per Maule, J. See Buies 22, 28 post. 
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This submission must be an unmistakable election to submit to 
the court’s jurisdiction, and must take place at the time when the 
court is about, or is being asked, to exercise jurisdiction over 
him,^® or as a result of section 13 of the Administration of Justice 
(Miscellaneous Provisions) Act, 1938, designed to permit English 
courts to entertain actions against foreign sovereigns who have 
entered into conventions for that purpose. Submission caimot be 
argued from an arbitration clause in a contract entered into by a 
government, incorporating the provisions of the Arbitration Act, 
1889, nor even from an application to set aside an award made 
under the arbitration/® 

The principles applicable to submission by a sovereign to the 
jurisdiction of the court apply to the like submission by an 
ambassador,®^ or other diplomatic agent accredited to the Crown, 
but the submission requires the assent of the sovereign, or of the 
official superior of the agent, on behalf of the sovereign,®'^' to whom 
the privilege really appertains. 

Question, — Has the court jurisdiction to entertain a count er- 
claim against a foreign sovereign or an ambassador? 

The answer to our inquiry is this : A sovereign or ambassador 
who brings an action in the High Court undoubtedly submits him- 
self to its jurisdiction in regard to that action/^ but no further. 
This principle decides the extent to which the court has jurisdiction 

49 M^ghell v. Sultan of Johore [1894] 1 Q.B (C.A.) 149, 169, judgment of Esher, 
M.E. ; Dickinson v. Del Solar [1930] 1 K.B. 376, 3^. 

50 Duff Development Co. v. Government of Kelantan [1924] A.C. 797 

It may, however, be argued that an action can under no circumstances be 
maintained in England against an ambassador, etc. ; for the Diplomatic Privi- 
leges Act, 1708, ‘ prohibits and makes null and void the issue of any writ 
or process against an ambassador, and not merely writs or processes in the 
nature of writs of execution \ Musurus Bey v. Gadhan [1894] 1 Q.B. 533, 
542, per cunam^ compared with Magdalena Steam Co v. Martin (1859) 2 
E. & E. 94. G^be suggested argument is inconsistent with Taylor v. Best 
[1854] 14 C.B. 487. (Compare especially, thtd., 522, 623, judgment of Jervis, 
C.J.) But it is strengthened by the language of the court in Musurus Bey v, 
Gadhan [1894] 2 Q B. (C.A.) 352, 367, judgment of A. L. Smith, L.J., and 
360-362, judgment of Davey, L.J. See also Re Republic of Bolivia Explora- 
tion Syndicate [1914] 1 Gh. 139; Suarez v Suarez [1917] 2 Cb. 131, 138, 
per Eve, J. But Taylor v Best is approved in Suarez v Suarez [1918] 1 Ch. 
(C.A.) 176* 191-194, per Swinfen Eady, L.J.; 195-198, per Warrington, L.J, 
The Statute of Limitations does not run agamst a diplomatic agent who 
contracts a debt in England during his tenure of office, nor (semble) for a 
reasonable time after the end of such tenure, Musurus Bey v, Gadhan 
[1894] 1 Q.B. 533; [1894] 2 Q.B. (C.A.) 352. The extension of the immunity 
from criminal jurisdiction for a reasonable period after the cesser of the 
office did not apply where the agent had been dismissed and the immunitv 
waived. R. v. A.B. (Kent) [1941] 1 K.B. (C.C.A.) 454 and see 21 B.Y.B.LL. 
196-198 (1944), 

53 Re Republic of Bolivia Exploration Syndicate [1914] 1 Ch, 139, 144-157 ; 

Suarez v. Suarez [1918] 1 (5h. (C.A ) 176, where* consent was proved. 

53 Dickinson v. Del Solar [1930] 1 K.B. 376, 380, per Lord Hewart. 

5* South African Republic v. La Compagnie Franco-Beige du Chemin de Fer du 
Nord [1898] 1 Ch. 190, and [1897] 2 Ch. (C.A.) 487; South African Republic 
V. Transvaal Northern Railway [1898] 1 Ch. 190. Compare Yorkshire Tannery 
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to entertain a counterclaim against, e.g., an ambassador who is 
plaintiff in an action. If the coxmterclaim is really a defence to 
the action, i.e., is a set-off, or something in the nature of a set-off, 
the court has a right to entertain it. If the counterclaim is really 
a cross-action, and if the subject-matter would not sustain an 
action against the sovereign or ambassador, the court has no 
jurisdiction to entertain it. 


Illustrations 

1. X is a foreign sovereign. Whilst living incognito in England under the 
name of Y he incurs debts to A, who brings an action against X under his 
proper name and description. X accepts service of the writ, and defends the 
action on its merits. In the course of the evidence it is shown that X is a 
foreign sovereign. The court has jurisdiction.^® 

2. T makes a will in which he gives the residue to the German Reich 
Government for the benefit of its soldiers disabled in the 1914-18 war. In 
1931 A, his executor, takes out a summons to decide the validity of the 
bequest, and the German Reich submits to being made a defendant. The 
court has jurisdiction.®® 

3. X, secretary to the Peruvian legation, causes injury to A by negligent 
.driving of a motor car A claims damages, and X, being forbidden by the 
Peruvian Minister to rely upon diplomatic immunity in view of the facts, enters 
appearance and is ordered to pay damages. X claims indemnity from an 
insurance company. The court has jurisdiction over X and the company 
must indemnify X.®^ 

4. A is the minister of the French Republic accredited to the Crown. A 
brings an action against X for a debt of £100. X, in his counterclaim, claims 
£100 due to him as a debt from A. The court (semble) has jurisdiction to 
entertain the counterclaim. 

The circumstances are the same as in Illustration No. 4, except that X’s 
counterclaim is a claim for damages against A in respect of a libel by A upon 
X. The court has no jurisdiction to entertain the counterclaim.®® 

$. A is a foreign sovereign. He claims from X the restoration of certain 
governmental papers in Ms custody. X seeks to counterclaim in respect of 
costs incurred by him in respect of transactions wholly unconnected with the 
papers in question. The court has no jurisdiction.®® 

7. X IS the recognised de facto sovereign in possession of the territory of a 
foreign country and Y the dispossessed de jure sovereign. The English court 
will recognise the fact of possession if called upon to do so,®® but such 
recognition will not necessarily extend to claims of the de facto sovereign to 
possess property situate here which is also claimed by the de jure sovereign.®^ 

V. Eglinton Chemical Co. (1884) 64 L.J.Ch. 81, 83, judgment of Pearson, J. 
The same pnnciple applies in any case where a person not otherwise subject 
to the jurisdiction of the court brings an action. See Rule 24, p. 166, post 
Compare Mighell v. Sultan of Johore [1894] 1 Q.B. (G.A.) 149, 169, judgment 
of Esher, H.R. Contrast Imperial Japanese Government v. P. i 0. Co. [1896] 
A.C. (P.C.) 644, which, however, turned on the limited jurisdiction of the 
Consular Court. 

Bohinson [1931] 2 Ch. 122. 

Dichimcn v. Del Solar [1930] 1KB. 376. 

®® See South African Repuhlic v. La Compagme Franco-Beige du Cfiemin de 
Fer du Nord [1898] 1 Ch. 190, and [1897] 2 Ch. (C.A.) 487 j Strouslerg v, 
Be'^hlic of Costa Bica (1880) 29 W.B. 126. 

Union of Somet Bepublics v, Belaiew (1926) 42 T.L.E. 21. 

Ban'k of Ethiopia v. National BanJc of Egypt [1987]. Ch. 613. 

Cf. Baile Selassie v. Cable and Wireless [1938] Ch. 645 (G.A.) 839, and No. 2 
{19391 Ch. (C.A.) 182. ^ » 
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Exception 2. — The court has jurisdiction to entertain an 
action against a person belonging to the suite of an 
ambassador or diplomatic agent, if such person 
engages in trade. 


Comment 

Under the Diplomatic Privileges Act, 1708, s. 5, it is provided 
that ‘ no merchant or other trader whatsoever, within the descrip- 
tion of any of the statutes against bankrupts, who hath or shall 
put himself into the service of any such ambassador or public 
minister, shall have or take any benefit by this Act ’ ; and 
apparently the result is that the privilege of exemption from being 
sued, which is possessed by the servant of an ambassador, is lost 
by the circumstance of trading.®^ 


(2) I n respect of Subject-Matte r. 

Rule 20.'^ — Subject to the Exceptions hereinaftec 
m entioned, the com^. no jurisdiction to entertain an 
a ction for 

(1) the determination of the title to. or the right fax — 

th e possession of. anv imTinovah Ip . 

E ngland (f ore ign landV ; or — 

(2) th e recovery of damages for trespa .ss to sucbu-, 

immovable. — — 


Comment 

This Rule is now well established, but its precise scope is open 
to some doubt. Its origins have been traced to the ancient 
common law practice whereby juries were chosen from persons- 
acquainted with the facts of a case, who therefore decided 
questions of fact from their own knowledge and not from the 
evidence of witnesses. In order that the right jury might be 
empanelled it was necessary that the venue should be laid with 
exactness. The consequence was that English courts had no juris-* 
diction to entertain actions where the facts had occurred abroad. 

This section was not apparently cited in Be Cloete (1891) 65 L.T. (CA.) 10*2. 
Compare Nonello v. Toogood (1823) 1 B. & C. 554. Afddavite made^ by 
ambassadors’ servants claiming protection have nsnally expressly negatived 
trading; Hopkins v. De Roheck (1789) 3 T.B. 79; Yiveash v. iBecker (1814) 

3 M. & S. 284. An ambassador does not lose his privilege by trading, Taylor 
Best (1854) 23 L.J.C.P. 89, 93, per Jervis, C.J. 
f British South Africa Co. v. Companhia de Moeamhiaue ri 8931 A*G. 602 v. 

Me tiawthotnejim) 23 Ch.I). 743*, 
Doulson V. Matthews (1792) 4 T.E. 503; Boyse v. Oolclough (1854) IK. & J. 
124; Pike v, Hoare (1763) 2 Eden 182; Skinner v. Hast India Co. (1666) cited 
in Mostyn v. Fahrigas (1774) Cowp. 161, 167, 168; cf. Story, ss. 554, 655; 
Cheshire, pp, 715-721; Beale, pp. 1852-1659; G-oodrich, s. 93; Bead, ^ 
186-1^. 
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The inconvenience of this rule led to its evasion by the fiction of 
videlicet, i.e,, by the untraversable allegation t at a oreign place 
was situated in, e.g., the parish of St. Marylebone. Unfortunately 
this relaxation only applied to transitory actions, that is actions 
where the facts might have occurred anywhere (e.g., actions for 
breach of contract) ; it did not apply to local actions, that is actions 
where the facts could only have occurred in a particular place (e.g., 

actions relating to foreign land). . 

This technical and somewhat arbitrary distinction between 
transitory and local actions did not appe^'l Mansfield, who 

on two occasions entertained actions for trespass to land in Nova 
Scotia and Labrador, on the ground that there were no local courts 
and therefore the plaintiff would otherwise have been without a 
remedy.^^ Unfortunately Lord Mansfield’s liberal view ^was over- 
ruled in Doulson v. Matthews , where BuUer, J., said, It is now 
too late for us to inquire whether it were wise or politic to make 
a distinction between transitory or local actions . it is sufficient for 
the courts that the law has settled the distinction, and that an 

action quare clausum fregit is local 

The Judicature Act, 1873, and Rules of Court made thereunder 
abolished local venues, and accordingly arguable that there 

was no longer any reason why English courts should not decide 
questions of title to foreign land ox at least grant damages in 
personam for trespass thereto.®^ But in Brittsh South Africa Co., 
Ltd, V. Com'panhia de Mocamhiqu e^ 
that *th e grounds upon which the courtsJ |^ y . l . ^ t hfft^ 
to-fixercistTlurTsctiction in actions of tres paai3^- situate ., a ^^ad 
w.ernnbSISi ^ , o£ jmcedure 

u nder the Judicatiirf=^ s have not conferre d a jm i sdictiOR , y^h ich 
did not eicist before.^^^ ^ 

The principle of effectiveness amply justifies, though it does 
not historically account fox, the refusal of Enghsh judges to 
adjudicate upon the title to, or the right to possession of, foreign 
land. But doubt may legitimately entertamed whether the 
principle of effectiveness justifies the refusal of English judges to 
entertam actions for such injuries to &s a(^t of 

compensation in damages. In ^ . p l a intiffs 

cl aimed, in a d dition to damages for 

pn.cfsfgRiATi fli i miu n fition tft s tmmm g 

t he defenda ntR and though- on 

an neal the claim for tfie dSaratinp and 

«* Eoldsworth, H.E.L., Vol. 6, pp. 140-142. 

«« Cited in Mcstyn v. Fabngas (1774) Cowp. 

(1792) 4 T.B. 003. 

Bee Whtdker T. Forbes (1875) 1 O.P.D. 61. 

[1893] A.O. 602. 

15^. p. 629, per Lord Herschell, _ . 

^0 Intreduction, General Fnncipte, No, 3, p. 
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the case remained to some extent implicated with questions of 
title. Accordingly Scott, L.J., has expressed the opinion that 
the House of Lords (but not the Court of Appeal) might be free 
to distingui sh the Mocamb igiieMas E. /jra nt dam^es, forArespasa^ 
if no questions of title were involved. ‘ I recognise % he said/^ ‘ that 
in a case where the action is brought by a party in possession cf 
land and structures, suing merely for damages for negligence, or 
even, it may be, for trespass quare clausum fregit, and the 
plaintiff relies solely on his possession as the foundation for his 
action, the House of Lords might hereafter distinguish the 
Mocavibique Case. But I do not think that it would be right for 
this court [the Court of Appeal] to attempt that distinction, as I 
am satisfied that, with regard to common law actions, no such 
distinction was then in the mind of the House.’ But this opinion 
was not necessary for the decision of the case, was not concurred 
in by the other Lords Justices, and (whatever its intrinsic reason- 
ableness) seems difficult to reconcile with the speeches of the House 
L ords in the Mocambique Case_. It is submitted, however, that 
there are solid practical reasons which would justify the House in 
re-examining the matter. The plaintiff may m fact be without a 
remedy if there are no local courts in the place where the land is 
situated, or if the defendant is not personally present in that place, 
and has no assets there. Moreover, it seems arbitrary to deny a 
remedy for trespass or negligence to the plaintiff’s land if the same 
act of trespass or negligence causes damage to the plaintiff’s chattels 
or to the plaintiff personally. And it would be strange if, in an 
action for assault and personal injuries, the defendant could neither 
plead that he was justifiably preventing a trespass nor counterclaim 
for damages therefor. 

^ It has been held ii^ Canada that the Mocambiaue rule prevent s 
th e courts from-ei; | teTtaiping not only actions for trespa Rf^ tn foreign 
lan d, but also actlnns fnr tr^Rpagg at> the case for negligent injury 
to foreign ^ ~ — 

The ruledoes not, however, prevent the court from entertain^ 
ing an action for a breach of contract, whether express or implied,! 
with regard to foreign land, for example an action for rent due* 
under a lease or an action for breach of covenants for title/® 

71 (T/ie TolUn [1946] P. 135, 141-142; contrast pp. 163-164, per Somervell, L.J. ; 
168-169, per Cohen, L J. ; cf. St. Pterre v. South American Storest Ltd. [1936] 

1 E:,B. 882, 396-7, per Scott, L.J. 

72 See Companhia de Mccamhtque v, British South Africa Go. [1892] 2 Q.B. 358, 
413-414, per Pry, L.J. ; cf. The Totten [1946] P. 135, 146-147, per Scott, L.J. 

73 Brereton v. Canadian Pacific Ry. (1894) 29 O.B. 67; Albert v. Fraser Com- 
panies [1937] 1 D.L.R* 39; criticised Willis, 15 Can.Bar Eev. 112; contrast 
Malo and Bertrand v. Clement [1943] 4 I).L.B. 773, where the action was 
entertained although title was in issue; cf. The Tolten [1946] P. 135. 

7 A St. Pierre v. South American Stores^ Ltd. [1936] 1 K.B. ^2; Pelepah Valley 
(Johore) Rubber Estates, Ltd. v, Sungei Best Mines, Ltd. (1944) 170 L.T. 338; 
cf. Buenos Ayres Co. v. Northern Ry. (1877) 2 Q.B.D. 210. 

75 Findlay v. Rose [1938] 2 D.LJR. 334. 


4 
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The onTTimnn la-w r iilo - is -siihiect t o three not very -well defi ned 
excep tions, twn of which are derived from the practice of Court s 
of Equity ai^ the third from the practice of Courts of Admiralty. 

Illustrations 

1. A brings an action to obtain possession of lands in Canada. The court 
has 210 jurisdiction 

2. The title to a house at Dresden is in dispute between X and A. X sells 
the house, receives part of the purchase-money, and takes a mortgage for the 
balance. X and A are both in England. A brings an action against X to 
make him account for the purchase-money. The court has no jurisdiction."’' 

3. Action by A, a foreigner, against X, a foreigner, and against Y & Co, 
an English company formed for working a Russian mine, to restrain the 
English company from paying to X part of the profits of the mine which A 
claims by way of commission. The court has no jurisdiction 

4. A tiles a bill for discovery to obtain inspection of documents in X*s 
possession in England in aid of proceedings about to be taken for recovery 
of land in India. The court has no jurisdiction.’® 

5. H and W, domiciled in France, marry in France. A marriage contract 
provides that the community regime shall apply to their after-acquired pro- 
perty. H acquires land in India, goes through a ceremony of marriage with 
S, and settles the land on trusts for the benefit of S and her children. A, the 
only son of H and W, brings an action against X and Y, the trustees of the 
settlement, claiming a share in the land in India. The court has no jurisdic- 
tion.^® 

6. A & Co., a Portuguese company, bring an action against X & Co., an 

E nglish'^c.Q ropaTiy, f^Uimin gLil) damages for trespass to lands in South Afric a; 
(2) a that iiTft lawfully in possession oFfche lands: (S ) an 

in junction restraining XT^ Co. from asserting any title to the lands. Th e 
co urt has no .teisdictlon, ev en it A cs: uo. apanaon claims (sY and (3 ).^^ ^ 

7. The circumstances are the same as in Illustration 6, except that A & Co.’s 
claim is limited to damages for trespass. The High Court and the Court of 
Appeal have no jurisdiction, but {semble) the House of Lords might order 
the action to be heard.® ^ 

S. X negligently allows a fire to spread from his land so that A’s house 
is destroyed. X’s land and A’s house are situated out of England. The court 
has {semble) no jurisdiction.®® 


Doulson V, Matthews (1792) 4 T.R. 503; Boberdeau v. Bouse (1738) 1 Atk. 543; 
Re Holmes (1861) 2 J. & H. 527 (petition of right) ; Doss v. Secretary of State 
for India (1876) L.B. 19 Eq. 609, 635, per Malins, ’V.-C. , Murray v. Secretary 
of State for India [1931] W N. 91 ; cf. Potter v. Broken Hill Proprietary Go. 
(1906) 3 G.LB. 479; Commonwealth v. Woodhill (1917) 23 O.L.B. 482. 

” Be Hawthorne (1883) 23 Ch.D. 743. Cf. White v. Hall (1806) 12 Ves. 321; 
Ross V. Boss (1892) 23 O.B. 43; Purdom v, Pavetj (1896) 26 Can.S.C.B. 412; 
G^nn V* Harper (1901) 2 O.L.B. 611. 

Matthei v. Caliizm (1874) L.E. 18 Bq. 340; cf. Blake v. Blahe (1870) 18 
W,B. 944. 

Reiner v Marquis of Salisbury (1876) 2 Ch.D. 378; cf. Norton v, Florence 
Land Go. (1877) 7 Ch.D. 332; Moor v, AngloHtalian Bmh (1879) 10 Ch.D. 681. 
Deschamps v. Miller [1908] 1 Gh. 856. 

^ British South Africa Go. v. Companhia de Mocambique [1893] A.'G>. 602. 

Cf, The Tolien [1946] P. 135, 141-142, per Scott, JjJ.; contrast pp><.163--164, 
per Somervell, LJ. ; pp. 168-169, per Cohen, L.J. ; cf. St. PtVre v. South 
American Stores, Ltd, [1936] 1 X.B. 882, 896-7, per Scott, LJ. 

Bxereton'v. Canadian Pacific By. (1894), 29 O.B. 67; Albert v. Fraser Com- 
panies [19371 1 3>.L.B. 39; contrast Malo dnd Bertrand v, Clement [1943] 
4 L.L.B. 773; The Tolten [1946] P 135; see Willis, 15 Cm, Bar Rev. 112. 
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Exceptmi 1.®^ — Where the court has jurisdiction to enter- 
tain an action against a person under either Rule 
27,®® or under any of the Exceptions to Rule 28,®' 
the court has jurisdiction to entertain an action 
against such person respecting an immovable situate 
out of England (foreign land), on the ground of 
either — 

(a) a contract between the parties to the action ; 
or 

(b) an equity between such parties ; 
with reference to such immovable. 


Comment 

The principle on which this Exception, originally derived from 
the practice of the Court of Chancery, rests is that, though the 
court has no jurisdiction to determine rights over foreign land, yet, 
where the court has jurisdiction over a person from his presence m 
England, or now from the court having jurisdiction to serve him 
with a writ or notice thereof, though he is out of England,®® the 
court has jurisdiction to compel him to dispose of, or otherwise 
deal with, his interest in foreign land so as to give effect to obliga- 
tions which he has incurred with regard to the land. The prin- 
ciple has been thus explained : ‘ Courts of Equity have from the 
time of Lord Hardwicke’s decision in Penn v. Baltimore exer- 
cised jurisdiction in personam with respect to foreign land against 
persons locally within the jurisdiction of the English court in cases 
of contract, fraud and trust’,®® 

The obligations which the court will thus enforce are not easily 
brought under one definite head. ‘ They all depend % said 
Parker, J.,®^ ‘upon the existence between the parties to the suit 


8^ Westlake, 224-229; Foote, 224-236; Cheshire, 746-760; Falconbndge, 528-542; 
Goodrich, s. 147; Beale, 437-441, 953-965; Penn v* Lord Baltimore p.750) 
1 Ves.Sen. 444; Ewing v. Orr-Ewmg (1883) 9 App.Cas. 34; (1885) 10 App.Cas, 
453 (administration action); Re Clinton (1903) 88 L,T. 17; Deschamps v. 
Miller [1908] 1 Ch. 856; 863-864, per Parker, J. 

85 Post, p. 171. 

88 Post, p. 180. 

87 See Re Smith [1916] 2 Ch. 206. As to what constitutes an equity, see illustra- 
tions, pp. 147, 148, post, and contrast Hicks v Powell (1869) L.B. 4 Ch. 741, 
and Harrison v. Harrison (1873) L.B. 8 Ch. 342. 

88 Jenney v. Mackintosh (1886) 33 Ch.P. 595; Duder v. Amsterdamsch Trustees 
Kantoor [1902] 2 Ch, 132; Bawtree v. Great North-West Central Ry. (1898) 
14 TJLt.E. 448; British Controlled Oilfields v. Stagg (1921) 127 L.T. 209; see 
Eule 28, Exceptions 3 and 8, post, pp. 186, 194. 

89 (1760) 1 Ves.Sen, 444. 

90 Companhia de Mocambique v. British South Africa Co, [1892] 2 Q.B. 358, 864, 
per Wnght, J. ; compare Lord Portarlingion v. Soulhy (1834) 3 Hy. k K, 104, 
108, per Lord Brougham; Ewing v. Orr-Ewing (1883) 9 App.Cas. 34, 40, per 
Lord Selbome. 

91 Deschamps v Miller [1908] 1 Ch. 866, 863. 

D. 10 
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of some personal obligation arising out of contract or implied 
contract^ fiduciary relationship or fraud, or other conduct which, 
in the view of the Court of Equity in this country, would be 
unconscionable, and do not depend for their existence on the law 
of the locus of the immovable property.’ 

This indefinite jurisdiction is exceptional, though it is freely 
exercised within these limits, and is substantially confined to cases 
in which there is either a contract or an equity between the parties. 
The decisions have emphasised the following salient points. 

(1) The jurisdiction cannot be exercised if the lex situs would 
prohibit the enforcement of the decree. ‘ If, indeed said Lord 
Cottenham,^^ ^the law of the country where the land is situate 
should not permit or not enable, the defendant to do what the 
court might otherwise think it right to decree, it would be useless 
and unjust to direct him to do the act.’ It is, however, difficult to 
determine what constitutes a prohibition by the lex situs sufficiently 
stringent to prevent the English court from granting a decree, hx 
the very same sentence Lord Cottenham went on to say : ‘ But 
when there is no impediment, the courts of this country, in the 
exercise of their jurisdiction over contracts made here, or in 
administering equities between parties residing here, act upon their 
own rules, and are not influenced by any consideration of what the 
effect of such contracts might be in the country where the lands 
are situate, or of the manner in which the courts of such countries 
might deal with such equities.’ And in the case in which Lord 
Cottenham was speaking, a mortgagee by deposit of title deeds was 
held entitled to priority over the mortgagor’s unsecured creditors, 
although by the lex situs of the land the deposit gave him no lien 
or equitable mortgage over the land at all.®® 

(2) The jurisdiction cannot be exercised against strangers to the 
equity unless they have become personally affected thereby. Here 
again it is difficult to determine what degree of privity prevents 
a defendant from being a stranger to the equity. If A agrees to 
sell land to B, and instead conveys the land to C who has notice 
of the contract, C is a stranger to the equity, and the jurisdiction 
cannot be invoked against him.®^ But if a company creates an 
equitable charge on land in favour of debenture-holders, and sells 
the land to a purchaser ^ subject to the mortgage lien or charge now 
subsisting the court has jurisdiction to entertain an action 
by the debenture-holders against the purchaser to enforce their 

Ex p. Pollard (1840) Mont. <& Oh. 230. 250. 

Ex p, Pollard (1840) Mont, & Ch. 239, criticised Palconbridge, 629-631; cf. 

Be Seheibler (1874) L.R. 9 Ch. 622; Voote i. Jocks (1872) 13 Sq. 679; Water- 
house V. StaTisfield (1852) 10 Hare 254; Ex v, Borrodatle, re Rucker (1835) 
2 Mont.*(fc Ayr. 398; Hicks v. Pouodl (1869) L.B. 4 Ch. 741; Martin v. Martin 
(1831) 2 Rnss. & My. 607 ; Me Anchor Line (Henderson Ltd, [1937] 

Ch. 433; Burns v. Davidson (1891) 21 O.B. 647 ; Purdom v. Pavey & Go. (1896) 

26 S.C3. 412; Northern Trusts v. McLean [1926] 3 D.L3-,93, 

9<t Norris v. Ohamhres^ (1861) 29 Beav. 246; 3 Be O. F. Sc J. 683: ot Martin 
v. Martin (1^) 2 Buss. & My. 607. 
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security.®^ The distinction between buying land with notice of a 
contract and buying land subject to a charge appears to be a 
tenuous one, not easily reconcilable with equitable doctrines of 
constructive notice. 

(3) The jurisdiction cannot be exercised if the court cannot 
effectively supervise the execution of its decree. For this reason 
the court will not order a sale of foreign land.®*^ 

(4) The jurisdiction cannot be exercised unless there is some 
personal equity running from the plaintiff to the defendant. ‘ There 
must be some personal element, something more than a naked 
question of title to foreign land.^ 

The equitable jurisdiction is anomalous and, as Lord Esher 
said,®® ‘ seems to be open to the strong objection that the Court 
is doing indirectly what it dare not do directly In the early 
eases in which the jurisdiction was invoked, the land was situated 
within British territory, and the exercise of jurisdiction was 
justifiable because, if there were any courts in the countries 
then being colonised by Englishmen, the decisions of those courts 
could not command the same respect as those of the courts in 
England. In modern times, however, the jurisdiction is much less 
easy to justify, especially when the land is situated in a country 
which is politically as well as legally foreign.®® A modem judge 
could hardly say, as Shadwell, V.-C., once said,^ ^I consider that 
in the contemplation of the Court of Chancery every foreign court 
is an inferior court ^ In the last resort only the courts of the situs 
can control the land and the rights of the parties thereto. The 
exercise of jurisdiction may easily lead to embarrassing conflicts 
with the courts of the situs.- This aspect of the matter becomes 
obvious when we consider what effect English courts might be 
expected to give to foreign equitable decrees purporting to affect 
English land.® 

iilustratfons 

1. X, who is in England, has executed articles of agreement with A in 
England with reference to land in Canada. A brings an action against X for 
specific performance. The court has jurisdiction.'* 

Mercantile Investment Co. y. River Plate Co. [1892] 2 Ch. 303. 

*96 Qfey V. Manitoba Co. [1897] A.C. 254; Strange v. Bedford (1887) 15 O.E. 145; 

Ckadwich v Hunter (1884) 1 Man.L.E. 363. 

•97 Cheshire, p. 753; cf Re Hawthorne (1883) 23 Ch.B. 743; Desckamps v. Miller 

[1908] 1 Ch. 856 ; Henderson v. Bank of Hamilton (1893) 23 Can.S.C.B. 716. 
^8 Companhta de Moeambtque v. Bnfish South Africa Go. [1892] 2 Q.B. 385, 404-6. 

Hanbury, Modern B gutty , p. 65, even suggests that the principle is limited 

to cases ^^here the land is within British territory. But this goes too far. 

^ Bent V. Young (1838) 9 Sim. 180, 191. 

2 See Ealconbridge, p. 638; Oorry, 11 Can.Bar Rev. 211 (1933). 

^ Post, pp. 348^60. 

See Penn v. Baltimore (1750) 1 Yes. Sen. 444; TuUoch v. Hartley (1841) 1 T. 

& Coll. 0.0. 114; Black Point Syndicate v. Eastern Concessions, Lid. (1898) 

79 L.T. 758; British South Africa Go. v. De Beers Consolidated Mines, Ltd. 

[1910] 2 Ch. 502; [1912] A.C, 52; British Controlled Oilfields v. Stagp (1921) 

127 L.T. 209; Montgomery v, Ruppensburg (1899) 8X 0,R. 433; Burley v. 

Knappen (1910) 13 W.L.E. 715. 
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2. A is the owner of an estate in St. Christopher, West Indies. X, a 
creditor of A’s, by* unfair use of process in local courts, causes A’s estate to 
be sold, and purchases it for much less than its value X is in England The 
court has jurisdiction to decree reconveyance of the estate.® 

S, A decree is made in the court directing an inquiry to ascertain the 
amount of the mortgage debt due on lands in a West Indian Island in pro- 
ceedings for redemption, all parties being in this country. The court has 
jurisdiction to grant an injunction restraining the mortgagee of the estate 
from proceeding on a bill of foreclosure in the colonial court ® 

4. X mortgages land in one of the colonies to A. X is in England. The 
court has jurisdiction to make a foreclosure decree against X.*^ 

5. The court has jurisdiction to take accounts between A and X, tenants 
of foreign land. A and X are in England.® 

0. A brings an action against X, who is in England, to be relieved of a 
charge on A’s land in Ireland, which charge has been obtained by fraud.. 
Semble, the court has jurisdiction.^ 

7. A brings an action against X, Y and Z to enforce against real estate 
in Trinidad the trusts of a creditor’s deed. X, Y and Z are the persons in 
whom the legal estate is outstanding X and Y reside in England, and Z 
resides in Trinidad. The court has jurisdiction to entertain the action against 
X and Y, and also against Z, i e., he may be served with a writ in Trinidad.^® 

8. A brings an action against X, who, though out of England, is domiciled 
or ordinarily resident in England, to be relieved of a charge on A’s land in 
Ireland, which charge has been obtained by fraud Semble, the court has 
jurisdiction.^^ 

9. A agrees to buy land m Prussia from B, and pays a deposit. A 
commits suicide, and B sells the land to X, who has notice of the contract. 
X is in England. A’s administrator claims a lien for the deposit against X. 
The court has no jurisdiction 

10. X and Co., an American company, create an equitable charge on land! 
in Mexico in favour of A, B and C, English debenture-holders in the company. 
The charge is void by Mexican law for want of registration X and Co. sell 
the land to Y and Co., an English company, subject to the charge. The 
court has jurisdiction in an action by A, B and C against Y and Co. to 
enforce their security 

11. Action to recover rent due under a lease of premises in Chile. The 
court has jurisdiction.^^ 

® Cranstown v. Johnston (1796) 3 Ves. 170; (1800) 5 Yes. 277, See Good v. 

Good (1863) 33 L.J.Ch. 273; Jackson v. Petne (1804) 10 Yes 164; contrast 

White V, Hall (1806) 12 Yes. 321. 

* Beokford v. Kemble (1822) 1 S. & St. 7. See Booth v. Leyoester (1837) 1 
Keen 579; Bunhury v. Bunhury (1839) 1 Beav. 318; Hope v. Carnegie (1866) 
L.B. 1 Ch 320; Bushby v. Munday (1821) 5 Madd. 297; Bent v. Youngs 
(1838) 9 Sim. 180 

7 Toller V. Carteret (1706) 2 Yem 494; Paget v. Ede (1874) 18 Eq. 118, 

® Scott V. Nesbitt (1808) 14 Yes. 438. Compare Carteret v. Petty (1676) 2‘ 

Swanst. 323 (n), where the defendant was out of England. 

9 Arglasse v. Muschamp (1682) 1 Yern. 75. See Kildare v. Eustace (1686) 
1 Yem. 419 ; Angus v. Angus (1737) West t. Hard. 23. 

Jenney v. Mackintosh (1886) 33 Ch.I). 695; Duder v Amsterdamsch Trustees 
Kantoor [1902] 2 Oh. 132; see Harrison v. Gurney (1821) 2 Jac. & W. 563. 
See Duder v. Amsterdamsch Trustees Kantoor [1902] 2 Ch. 132; Bawtree v. 
Great North-West Central By. (1898) 14 T.L.R. 448; Exception 3 to Eule 28^ 
post^ p. 186 

12 Norns v. Chamhres (1861) 29 Beav. 246 ; 3 Be G.E. & J. 583; cf. Martin v. 
Martin (1831) 2 Russ. & My. 507. 

Mercantile Investment Co, v, Bher Plate Co, [1892] 2 Ch, 303, 

1* St, Pierre y. South American Stores^ Ltd* [1936] 1 K.B. 382; cf. Pelepah 
Valley (Johore) Buhler Estates ^ Ltd, Y. Sungei Besi Mines, Ltd, 0^44)^ 
X70 388; Buenos Ayres Co, Y, Northern By. (1877) 2 Q.B.D. 210 (con- 

(jegsion royalties) ; Pindlay Y. Bose [1908] 2 D.L.B. 334 (covenants for title). 
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Exception 2.*^ — Where the court has jurisdiction to 
administer an estate or a trust, and the property 
includes movables or immovables situated in 
England and immovables situated abroad, the court 
has jurisdiction to determine questions of title to the 
foreign immovables for the purposes of the adminis- 
tration. 


Comment 

This Exception has never been precisely formulated by judges 
or text-writers, but its existence can scarcely be doubted. The 
cases which have been cited in support of it cannot be referred to 
the first Exception, because there was no contract, no fiduciary 
relationship and no equity between the parties, nothing but a naked 
question of title to foreign land. They cannot be explained on the 
ground that the jurisdictional objection was waived, because the 
better opinion is that this is not permissible,^^ and in any event it 
is difficult to see how waiver could be allowed in cases where infants 
are parties. They may perhaps be justified on the ground that 
the court can make its adjudication effective indirectly through its 
control of the trustees or of the other assets i^tuated in England. 

Illustrations 

1. The King of the Two Sicilies grants land in Sicily to Admiral Nelson 
for himself and the heirs of his body, with power to appoint a successor. 
By his will, which also deals with property in England, the admiral devises 
the land to trustees upon trust for his brother W for life with remainders 
over. After the admiral’s death, and in the lifetime of W, a law is passed in 
Sicily abolishing entails and making the persons lawfully in possession of 
estates the absolute owners thereof. W devises the Sicilian land to his 
daughter B. N claims the land as remainderman under the admiral’s will. 
The court has jurisdiction.^® 

2. T devises and bequeaths all his real and personal estate to trustees upon 
trust to sell and hold the proceeds of sale upon trust for his children during 
their lives with remainders to their issue. T’s property includes land in 
Sardinia. By Italian law, testamentary trusts are forbidden. The court has 
jurisdiction to determine who is entitled to the Sardinian land.^® 

3. Title to land in Scotland is in dispute betw^een A, who claims as tenant 
in tail in remainder under a will, and B, the tenant in possession, whose 

^5 NeUon v. Bridport (1846) 8 Beav. 547 ; Bunhury v. Bunhury (1839) 1 Beav, 
818; Hope v. Carnegie (18^) L,E. 1 Ch. 320; Re Clinton (1903) 88 L.T. 17; 
Re Piercy [1895] 1 Ch. 83; Re Moses [1908] 2 Ch. 235; Re Stirling [1908] 
2 Ch 344; Re Pearse's Settlement [1909] 1 Ch. 305; Re Hoyles [1911] 1 Ch, 
179; Re Boss [1930] 1 Ch. 377 ; Be Duke of Wellington [1948] Ch. 118; see 
64 L.Q.E. 265. 

1® The Tolten [1946] E. 135, 166, per Somervell, L.J. ; Cheshire, p. 721; Beale, 
p. 1655; contrast The Mary Moxham (1876) 1 P,!). 107, 109, per James, Ii.J„ 
a case which Bicey (5th ed. p. 204, note (c)) said cannot now be regarded as 
$,ut authority; cf. Re Duke of Wellington [19^8] Ch. 118, where waiver seems 
to have been allowed; sed quaere, 

E.g.^ Re Moses [1908] 2 Ch. 285; Re Pearse's Settlement [1^] 1 Ch. 305. 

18 Helson v. Bridport (1846) 8 Beav. 547. 

IS Re Piercy [1895] 1 Ch. 83. 
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legitimacy is challenged by A The will also deals with property in England* 
The court has jurisdiction.^o 

4. By an English marriage settlement W covenants to settle after-acquired 
property. She subsequently becomes entitled to land in Jersey. By the law 
of Jersey no trusts of land are permitted and all transfers thereof must be 
for value. The court has jurisdiction to determine whether the land in Jersey 
is caught by the covenant to settle.-^ 

5. T, a British subject domiciled in Italy, by her English will gives all the 
residue of her property in England and elsewhere (except property in Italy) 
to her niece, and by her Italian will gives all her property in Italy to her 
grand-nephew subject to a usufruct in favour of her niece The bulk of T’s 
property in Italy consists of land. T’s eldest son claims that by Italian law 
he is entitled to one moiety of her property notwithstanding her testamentary 
dispositions. The court has jurisdiction 22 

6. W, a British subject domiciled in England, by his Spanish will gives 
lands in Spain to the person who on his death would become Duke of Welling- 
ton and Duke of Ciudad Rodrigo, and by his English will gives all the rest 
of his property to the person who on his death would become Duke of Welling- 
ton. On the death of W, his uncle A becomes Duke of Wellington, his sister B 
becomes Duchess of Ciudad Rodrigo, and his mother C is his heiress by 
Spanish law, according to which he can only dispose of half the lands in 
Spain.23 The court has jurisdiction to determine whether the Spanish lands 
pass to A, B or C 

Exception 3. — The court has jurisdiction to entertain an 
action in rem against a ship to enforce a maritime 
li en~"on tliF^ for damage done to an imm ovable 
situate out of England, and perhaps has jurisdiction 
to entertain any Admiralty action in respect of 
foreign land, whether in rem or in personam. 

Comment 

The narrower proposition laid down in this Exception was in 
substance the decision of the Court of Appeal in The Tolten.^^ The 
wider proposition rests on expressions of opinion by Scott and 
Somervell, L.JJ., in the same case.^® Scott, L. J., pointed out that 
the Macamiiqne rule is a conception wholly foreign to the essential 
nature of Admiralty jurisdiction as shown by its history, judicial and 
Parliamentary.^^ ^ Suppose he said,^® * ship A, by one and the 
same act of negligent navigation at Lagos, to have caused injury 
to (1) the plaintiff^s wharf, (2) merchandise on the wharf, (8) people 
on the wharf, (4) ship B lying near the wharf. On those assumed 
facts, the injured parties Nos. 2, 8 and 4 can conduct a suit in rem 

Be Stifling [1908] 2 Oh. 844. 

Re Pearse'e Settlement [1909] 1 Oh. 305. 

Be Ross [1930] 1 Gh. 377. 

This important fact is omitted from the report but has been supplied by one of 

the counsel engaged in the case. 

Be Duke of Wellington [1948] Ch. 118. 

[1946] B. 185. 

Md., p. 147, per Scott, LJ.; p. 167, per Somervell, LJ. ^ 

a’' Xhid., p. 154. 
as Ihid., pt), 146t147. 
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in the Admiralty Court, but if the Mocambique rule is applied. 
No. 1 is barred. Can anything more contrary to common sense 
be imagined ? ’ This argument undoubtedly justifies the Exception, 
and perhaps throws doubt on the reasonableness of the Mocambique 
rule itself."® 

Illustration 

A is the owner and occupier of a wharf at Lagos, Nigeria The wharf is 
damaged by the negligent navigation of a ship belonging to B, The court has 
jurisdiction to enforce a maritime lien against the ship.^^ 


Rule 21. “ — The court has no jurisdiction to admin- 
ister a foreign charity under the supervision of the court 
or to settle a scheme for such a charity. 

Oomment 

It is perfectly clear that the court cannot effectively control 
trustees who will probably have to hold property outside England, 
and, if it appointed for a charity trustees both within and without 
England, the former would have difficulty in controlling their 
co-trustees outside the jurisdiction. In these circumstances the 
court, in the case of a charitable bequest for foreign beneficiaries, 
will consider if the purpose is one which can legally be carried out 
in the foreign country indicated, and, if it is legal, will order pay- 
ment to the trustees indicated.®^ It will not normally settle a 
scheme for the administration of such a charity, though it may 
authorise application to a suitable foreign court to frame such a 
scheme.®® On the other hand, if the charitable trust is English in 
the sense that the testator was domiciled in England, the trustees 
are English and the funds are situated and administered in England, 
then if the foreign objects of the trust fail, the court has jurisdiction 
to direct an application of the trust funds cy-pres,®^ 

Illustrations 

1. T, by will, gives certain funds to the President of the United States to 
build a college in Pennsylvania. The trustee disclaims. The court has no 
jurisdiction to settle a scheme for the administration of the tnist®^ 

Of. the similar illustration given by Pry, L.J., in Companhia de Mocambique 
V. British South Africa Co. [1892] 2 Q.B. 358, 414. 

30 The Tolten [1946] P. 135. 

Compare Provost of Edinburgh v. Auhery (1754) Ambler 256; OUphavt v, 
Hendrie (1784) 1 Bro. C.C. 571; AU.-Gen. v. London (1790) 3 Bro. C.G. 171: 
Att.^Gen. v. Lepine (1818) 2 Swanst. 181; 1 Wils. Ch, 466; Emery v. Hill 
(1826) 1 Buss. 112 ; Mayor of Lyons v. East India Co. (1836) 1 Moo. P.C, 175 ; 
Att.’Gen. v. Sturge (1864) 19 Beav. 597; Nem v. Bonaker (1867) L.E. 4 
Bq. 665; Be Mobtnson [1931] 2 Gh. 122; Be Harris Will Trusts [1936] 
Ch. 671; Be Lipton's Trustees [1943] S.C. 621; Neeck^s Executors [1947] 
S.O. 119. 

33 Re Bohinson [1931] 2 Ch. 122 (bequest to German Eeich for benefit of disabled 
German soldiers). 

33 Re Fraser (1883) 22 Gh.D. 827; Be Marr^s Will Trusts [1936] Ch. 671; Be 
Lipton's Trustees [1943] S.C. 521; Neech^s Executors [1947] S.C. 119, 

3^ Be Colonial Bishoprics Fund [1935] Ch. 148. 

35 Hew V. Bonaker (1867) L.B. 4 Eq. 655. 
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2. T, domiciled in England, by will gives certain funds to trustees to 
establish educational charities in Troon, Scotland, for the benefit of the 
inhabitants thereof. The trustees build a college at Troon and thereafter 
have a large surplus in their hands The court gives liberty to the trustees 
to carry into effect a scheme for the administration of the surplus funds, 
such scheme to be settled by the Court of Session/^® 

Rule 22. — The court has no jurisdiction at common 
law to entertain an action — 

(1) for the enforcement, either directly or indirectly, 
of a penal, revenue,^* or political’® law of a 
foreign State ; or 

(2) where the grounds of the action involve an act of 
State."*® 


Comment 

Penal laws , — ‘ The common law considers crimes as altogether 
local, and cognisable and punishable exclusively in the country 


36 Re Marr's Will Trusts [1936] Ch. 671, compare Re Lipton's Trustees [1943] 
S C. 521, wheie on similar facts the Court of Session, having examined the 
trustees’ proposed scheme, referred it to the High Court for approval; Neech's 
Executors [1947] S.C. 119, where the testator was domiciled m Scotland and 
the charitable objects were m England, and the Court of Session found that 
the trustees’ proposed scheme was in accordance with Scots law before referring 
It to the High Court for approval. 

'^7 Story, ss. 620-622; Piggott, p, 88; Minor, s 10; Gkiodrich, ss. 8-9, Beale, 
Vol. 2, p. 879; Le Louis (1817) 2 Dod. 210; Cheshire, p. 174-196; Wolff, 
ss. 15^-177 ; Wortley, 67 Recueil des cours de I’acaddmie de droit inter- 
national (1939) 1, pp. 345-425, Problfemes soulevds en droit international 
par la legislation sur Texpropriation; FolltoU v. Ogden (1789) 1 H.Bl. 123; 
Wolf V. OxJiolm (1817) 6 M. & S. 92; Huntington v. Attnll [1893] AC. 160; 
Lynch v. Provisional Government of Paraguay (1871) L.R. 2 P. & D. 268, 272; 
Lecoutuner v. Rey [1910] A.C 262 ; Re Fried Krupp Ahtiengesellschaft [1917] 
2 Ch. 188; Rauhn v. Fischer [1911] 2 K.B. 93; Banco de Vizcaya v. Don 
Alfonso [1935] 1KB. 140. Compare Intro., p 17, ante, and Rule 111, 
p 465, post. 

38 Att’Gen. for Canada v. Schulze (1901) 9 Sc.L.T. 4; Municipal Council of 
Sydney v. Bull [1909] 1 K.B. 7; City of Regina v MoVey (1922) 23 0 W.N. 
32; Re Visser [1928] Ch. 877, 882; Goodrich, s. 64; Beale, Vol, 3, 1635; 
Milwaukee County v. M. F. White Go. (1935) 56 S. Ct. 225. Compare Cotton 
V R. [1914] AC. 176, 195, per cunam, Indian & General Investment Trust, 
Ltd. V. Borax Consolidated, Ltd. [1920] 1 K.B. 539, 550; Emperor of Austria 
V. Day (1861) 3 De GP. & J. 217, 241; Spiller v. Turner [1897] 1 Oh. 911. 

3« Emperor of Austria v. Day (1861) 3 De G.F. & J. 217 But proprietary rights 
are freely recognised; Hullet v. King of Spain (1828) 1 D. C. 169; Nahoh 
of Arcot V East India Co. (1793) 3 B.C.O. 291; 4 B.O.C. 180; Emperor of 
Brazil V, Rohinscn (1838) 1 Dowl. P.C. 622; King of Two Sicilies v. Willcox 
(1851) 1 Sim. (N.S.) 301; King of Italy v. De Medioi (1918) 34 T.L.R. 632; 
Haile Selassie v. Cable md Wireless Go. [1938] Ch. 645, 839, tb. No. 2 [1939] 
Gh. 182 ; United States v. Prioleau (1865) 2 H. & M. 669 ; proceeds of taxes 
in agent’s hands; United States v. McRae (1867) L.R. 4 Eq. 327; 3 Ch. 79. 
Doss V Secretary of State for India (1876) L.R. 19 Bq. 509; Buron y. Denman 
(1848) 2 Ex. 167; West Rand Gold Mining Co. v. R. [1906] 2H.B. (O.A.) 681; 
compare Secretary of State for India v. Kamachee Bqye Sakeha ^869) 13 
Moo. P.C. 22; Elphinstone v. Bedreechund (1830) 1 Enapp ^6; Duke of 
Brunswick v. King of Hanouer <1844) 6 Beav. 1; Johnstone v. Pekar [1921] 
2 A.C. 262; Walker v. Baird [1892] A.C. 491. 
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where they are committed. . . . The same doctrine has been fre- 
quently recognised in America. . . . Chief Justice Marshall, in 
delivering the opinion of the Supreme Court, said : The Courts 
of no country execute the penal laws of another ” They do 
not even execute such laws indirectly on property rights here. For 
example in Folliott v. Ogden"^^ it was held after the War of 
Secession, that the plaintifi’s right to sue on a bond in an English 
Court was not affected by a confiscation of property imposed by 
the New York Legislature. Lord Loughborough said : ‘ A right 
to recover any other specific property such as plate or jewels in 
this country, would not be taken away by the criminal laws of 
another. The penal laws of foreign countries are strictly local, and 
affect nothing more than they can reach and can be seized by virtue 
of their authority; a fugitive who comes hither, comes with all 
his transitory rights ; he may recover money held for his use, stock, 
obligations and the like — and cannot be affected in this country 
by proceedings against him in that which he has left beyond the 
limits of which proceedings do not extend \ In Wolff v. Oxholm^^^ 
Lord EUenborough held that payment to the Danish Government 
of a debt due to an Englishman, by virtue of a Danish order of 
sequestration, did not operate to discharge the Danish debtor from 
the claim of the English creditor. The maxim odiosa mnt 
restringenda goes back to the Bartolists. 

^ The rule that the courts of no country execute the penal laws 
of another applies not only to prosecutions and sentences for crimes 
and misdemeanours, but to all suits in favour of the State for the 
recovery of pecuniary penalties for any violation of statutes for the 
protection of its revenue, or other municipal laws, and to all 
judgments for such penalties. If this were not so, all that would 
be necessary to give ubiquitous effect to a penal law would be to 
put the claim for a penalty into the shape of a judgment 

Hence the High Court cannot entertain either an action for the 
recovery of a penalty due under the law of a foreign country, or 
an action on a foreign judgment for such penalty,^® unless of 
course an English statute expressly authorises the recognition of 
the foreign penal law.^® 

See Story, ss. 620, 621, citing The Antelope, 10 Wheat, 66, 123. 

42 Folhott V. Ogden (1789) 1 H.B1. 123; Ogden v. FoUiott (1790) 3 TB. 726; 
Rafael v. Vereht (1175) 2 W.BL 983. 

43 (1817) 6 M. & S 92. 

44 Wtsconstn v. Peltcan Co. (1888) 127 U.S. 265, 290, per curiam. The passage 
is cited with approval not only hy the Supreme Court in Huntington v, Atinll 
(1892) 146 U.S. 657, 671, but also by the Pnvy Council m Huntington v. 
Attnll [1893] A.C. 150, 157. 

45 As to effect of foreign judgments, see Chap. 16, post, and especially Exception 
1 to Buie 86, post. 

46 Be Amand {No. 1) [1941] 2 K.B. 239; (No. 2) [1942] 1 E.B. 445; appeals 
dismissed on other grounds, [1942] 2 E.B. 26; [1943] A.C. 147, is explained 
by the existence of the Allied Forces Act, 1^0, s. 1 (3) and the Grffer in 
Council thereunder relating to the apprehension and punishment of deserters 
from the Netherlands forces. 
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Question.— What is penal law? The application of Rule 22 
raises the difficult question. When is a law to be considered a 
penal law ? or, what is really the same inquiry under another form, 
When IS an action to be considered a penal action ? 

These inquiries are to be answered as follows : A ^ penal law * 
is strictly and properly a law which imposes pimishment for an 
offence against the State ; and a ‘ penal action ’ is a proceeding for 
the recovery, in favour of the State, of a penalty due under a penal 
law.^^ A law, on the other hand, is not a penal law merely because 
it imposes an extraordinary liability on a wrongdoer, in favour of 
the person wronged, which is not limited to the damages suffered 
by him ; and an action for enforcing such liability, by the recovery 
of the penalty due to the person wronged, is not a penal action : 
the essential characteristic, in short, of a penal action is that it 
should be an action on behalf of the Government or the community, 
and not an action for remedying a wrong done to an individual.^* 
A proceeding, then, in order to come within Rule 22, must be in 
the nature of a suit in favour of the State whose law has been 
infringed. 

Revmue kms. — ^While refusal to enforce penal laws is easily 
understood, it is at first sight more difficult to justify the refusal 
of English courts to enforce the revenue laws of foreign States. 
Not only can no action be brought to recover a revenue demand 
of a foreign Government, whether embodied in a judgment or not,'^^ 
but statutory authority exists under which negotiable instruments 
which are not duly stamped according to the law of their place 
of issue are nevertheless held valid in England/® The refusal 
may, however, be justified on grounds of public policy. Revenue 
legislation by foreign States might be definitely injurious to British 
interests, or it might be aimed at foreigners under circumstances, 
e.g., in the case of political refugees, in which enforcement in 
England would be held to be contrary to public policy. Inasmuch 
as the application of this principle and consequent differentiation 
between foreign revenue demands might prove a source of political 
embarrassment, the courts, in refusing, as a matter of principle, 
to enforce any revenue legislation, may be deemed to be observing 
a doctrine of public importance. The Court of Appeals of New York 
has referred to the * well-settled principle of private international 
law which precludes one State from acting as a collector of taxes 
for a sister State and from enforcing its penal or revenue laws as 
such. The rule is universally recognised that the revenue laws of 

Huntington y. Attnll (1892) 146 tJ.S. 667, 667, opinion of Supreme Court; 

Huntington v. AUfill [1893] A.C. 150, 156, 167, judgment of PriTy Council, 

*» The Men C192D[| P. 454. , 

Bflls'rf Exchange Act, 1882, s. 72, sub-e. (1) (a): see Enle 163, poet, and see 

Pmanoe Act, 1938, s. 42. 
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one State have no force in another Indeed the modern tendency 
is for States to enter into conventions to limit cases where otherwise 
a man might be taxed twice on the same income. 

Political laws , — ^No court can be expected to afford aid to a 
foreign sovereign in enforcing matters of sovereignty. 

The operation of the legislative, executive or ju^cial acts of a 
sovereign is territorial : such acts are enforced by the virtue of the 
sovereign’s territorial authority. Each sovereign therefore possesses 
exclusive control over his own immovables, though of course this 
may be subject to claims based on treaty or public international law. 
Claims by a sovereign to movable property outside the territory 
of that sovereign, when such property has not been reduced to 
possession, will not usually be enforced by foreign courts where 
the sovereign’s claim is based solely on his unilateral legislative, 
executive or judicial act, and not on international law, when such 
act operates to the detriment of an owner outside the sovereign’s 
territory. The following points may be made about foreign 
^ political laws ’ : — 

(u) There is no analogy between the international recognition 
of the claims of a trustee in bankruptcy and the claims of a State 
or State representative based on a confiscation for political purposes ; 
in the words of BuUer, J., in Folliott v. OgdeUf^^ ‘The instance 
put at the bar of an assignment by the commissioners of a bankrupt, 
which divests the property of the bankrupt without actual seizure, 
bears no analogy to this case. For there is a wide distinction 
between questions arising on the law of attainder between the Crown 
and a subject. And I shall never agree in extending the same rule 
of construction, which obtains in the former instance, to the latter 
ease. It would be attended with peculiarly serious consequences 
in the present state of Europe ; since then the property of foreigners, 
who are daily resorting for refuge to this country, from confiscations 
at home, would not be protected against the designs of artful men 
who could gain possession of it by any means . . 

(b) There is a marked tendency, by no means confined to the 
courts of England, to construe foreign legislation of a political and 
confiscatory character as restrictively as possible, for example, by 
construing it as operating only within the territory of the sovereign. 
The decision of the House of Lords in Lecouturier v. Bey/* 
restricting the claims of the French Government to the trade marks 
of the Chartreux in France, was paralleled in most other countries 
dealing with these claims.®® 

State of Colorado v. Harhech (1921) 232 N.T.71. Cf. Frankman v. Anglo 
Prague Bank [1948] 1 K.B. 730; reversed [1948] 2 AU 1025. 

53 (1789) 1 H.BL 123, pp. 744-745 in E3. in error, afEinned by the House of 

Lords. See on the subject of penal and political legislation generally, Bowson- 
* Some Private International Law Problems arising out of European Bacial 
Legislation, 1938^5 10 Hod.L.B. 345 (1947). 

54 [1910] A.C. 262; cf. FranhfuTtJiet T. W, L. Exner, Ltd, [1947] Ch. 629. 

55 The decisions are collected in * Milanges PHlet \ Vol, 2, Paris. 
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(c) The personal fortune of a deposed sovereign situated in a 
foreign country cannot be attacked by the legislation of those 
succeeding him in power/® 

(d) English courts will construe the claims of a foreign govern- 
ment to public property situated here, in accordance with the 
principles of the ^ Law of Nations % i.e., ^ international law and 
will allow a new de jure sovereign to succeed to public property of 
the State situated here/® It should be noted, however, that, as 
we have seen, a mere claim of a foreign government to private 
property (whether of a sovereign or a private individual) in this 
country is not in itself a legal justification for such claim : nor does 
the passing of legislation by the claimant state in its own legis- 
lature in any way strengthen that claim. There is no magic in 
legislation of a State which will justify a claim to confiscate property 
outside the territory of the State making the legislation/® 

The claim of a de facto sovereign to any property situate abroad 
will not prevail against the rights of the de jure sovereign or the 
owner. 

(e) The fact that the claim of the foreign State is based on 
general legislation designed to extinguish the economic life of a 
particular race,®® or class, which has not been convicted of crime, 
will not give any extra efficacy to extra-territorial claims based 
on confiscatory legislation ; indeed it will be an added cause for 
an English court to disregard it, since English courts try to refrain 
from giving effect to a foreign penal status/® 

(/) If, however, a foreign sovereign has taken possession of a 
movable within his territory, then so long as the decision of the 
Court of Appeal in Princess Paley Olga v, Weisz ®® stands unreversed, 
the title of those who buy the property from the sovereign within 
his territory will be recognised when the property is brought here. 
But this view does not find general acceptance abroad, and should 
the chattel (confiscated without indemnity and not under the 
criminal law) be taken to another jurisdiction than the English, the 

56 panco de Vizcaya v. Don Alfonso de Borbon [1935] 1KB. 140. 

Lauterpacht, Grotius Society, 25 (1939) pp. 62-67, 77-84; Oppenheim, Vol. 1, 
pp. 37-39; V also Emperor of Austria v. Day and Kossuth (1861) 2 Giff 
628, 678-699, * A public right reoognised by the Law of Nations is part of 
the Common Law of England per Stuart, V.-C. 

56 Haile Selassie v. Cable and Wireless (No. 2) [1939] Ch. (O.A.) 182; Wortley, 
67 Rec, des cours 1, op. cit , pp. 388-403, and Frankfurther v. W. L. Emer, 
Ltd. [1947] Ch 629. 

5*^ Ante, p, 184. 

<6 TalUna Laevauhisus AfS v, Estonian State S.S. Line (1947) 80 LLL.Eep 
(C.A.) 99; Zanne v Bamava (Owners) [1942] Ir.E. 148. 

Haile Selassie v- Cable and Wireless [1938] Ch. 839. 

Talhna Laeuauhisus 4/8 V, Tallinn Co., Ltd. (1946) 175 L.T 285. 
Frankfurther v. W. L. Bmner, Ltd. [1947] Ch. 629 (Nazi anti-Jewish confisca^ 
tion); Lowenthal v, Att.-Gen, [1948] 1 All E.B. 295. 

Xbid., and see Wortley, 67 Rec. des conrs 1, op, cit , p. 393. 

Though Foley's Case was in effect approved obiter by Romer, J., in Frank- 
further v/ L. Emer, Ltd. [1947] Ch. 629 at p. 643. 

«« [1929J 1 K.B. 718. 
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claims of such a purchaser may well be disregarded in such other 
jurisdictions/’' 

The litigation in Europe in connection with the cargoes of 
expropriated Mexican petrol bear out the views expressed here. It 
may well be that the House of Lords will at some future date recon- 
sider the decision in Princess Paley Olga v, Weisz in the light of 
intemational law and foreign practice in the matter of confiscations, 

(g) Requisition against indemnity, or confiscation in accordance 
with international law will of course be recognised by our courts, 
e.g,, the confiscation of the ship or goods of a pirate/® 

(h) The results of legislation on expropriation which provides an 
indemnity, may also be recognised in England, even if the legis- 
lation be designed to have extra-territorial effect, provided it be 
made by a recognised Government and for a legitimate motive, e.g., 
as an economic measure, to further the conduct of a legitimate war, 

(i) The State which creates, may also dissolve, a foreign 
corporation, and thus provide a groimd for the winding up of an 
English branch, But this wiU not give the dissolving State a title 
to the assets of the corporation outside its control,"^ 

(j) A foreign judgment, of any kind, whether confiscatory or not, 
given against the principles of natural justice is not entitled to 
recognition in England : similarly a judgment purporting to put 
into effect ‘ racial ^ or similar discrimmatory laws will be dis- 
regarded in English courts.’’^ 

Act of State . — Although English courts assert a wide jurisdiction 
in respect of actions by governmental officials within British 
territory, they do not claim to apply municipal law to the actions 
of the British Government or the Government of any British 
possession towards foreigners outside British territory. Acts done 
in the course of the annexation of a foreign country are properly 
remediable (if at all) by diplomatic or other methods of intemational 
law and not by action in an English court. But the doctrine is 
strictly limited, and it is extremely doubtful whether act of State 
can ever be pleaded as a defence in respect of a tort committed on 
British territory. Though an enemy alien may be interned or 


V. cases collected, Wortley, op. ctt. Chap 4, 

68 [1929] 1 K.B. 718; Wortley, op. dt. p. 425. 

6^ 1 Oppenheim, p. 566, and see Smith, 23 B.Y.B.I.L. 227 (Booty of War). 
Lorentzen v. Lydden d Oo., Ltd. » [1942] 2 K.B. 202. 
hazard Brothers v. Midland Bank [19^] A.C. 289. 

’’2 Wortley: 14 B.Y.L.I.L. (1933), p. 1. The Dissolution of Koreign Corporations. 
Sack: 1938 N.Y. Law Q., p. 506, and 1939 iM., p. 263; Schaeftel 1938 Clvnet, 
p. 452. 

78 Post, p. 396, 

7^ Wolff, p. 174. 

7« 7. ante, p. 18, and Oppmhetmer v. Rosenthal [1937] 1 All E.B, 23. 

76 Even British subjects cannot claim against the British or colonial Government 
if the claim arises out of such an Act of State; see Cook v. Spngg [1899] 
A.C. 572 ; Balaman v. Seoretary of State for India [1906] 1 K.B. (C.A.) 613, 

77 The Bajtik of Ooorg v. East India Co. (1861) 29 Beav. 300; 7 Moore Ind.App. 
476, 531. 



158 


JUmSDICTION OF THE HIGH COTJET 


expelled as an act of State/® a British subject who had lost his 
nationality by naturalisation during war in a neutral country, and 
who had returned to Ireland and there was engaged in illegal drilling 
of persons disaffected to the Crown, could nevertheless maintain 
successfully an action in respect of the seizure and detention of cash 
and a cheque found in his possession when arrested/® 

As regards acts of State authorised by foreign Governments, the 
courts in England would doubtless apply the same principle/® 
Warlike operations undertaken by order of a foreign Government 
against British territory, and the counter-measures of the British 
Government, create no ground at common law for civil claims to 
be enforced in English courts/^ As the killing of British subjects 
by foreign invaders, or their killing by British soldiers, is not an 
offence against English criminal law, so injury to property or person 
on either side is prima facie no ground of civil proceedings, though 
a treaty of peace may impose such a liability. An act of State, 
to acquire this character, must either be expressly authorised by 
the sovereign power of any country or must be ratified. Thus the 
Jameson incursion into the Transvaal in 1895, by not receiving 
ratification by the British Government, remained a mere illegality, 
justifying full jurisdiction over the participants by the courts of the 
South African Republic. 

Illustrations 

<i) Penal laws. 

1. X incurs a penalty of £100 for the infringement of the law of a foreign 
country prohibiting the sale of spirits. The penalty is recoverable in the 
courts of the foreign country in an action for debt brought by an official of 
the foreign Government. X is in England. The proper official brings an 
action in the High Court for tlie recovery of the £100. The court has no 
jurisdiction.®^ 

2. The circumstances are the same as in Illustration 1, except that the 
penalty is recoverable under the law of the foreign country by an informer, 
and A, the informer, brings an action for the recovery of the £100 due from 
X. The court has no jurisdiction.®^ 

Netz V. Ede [1946] Oh. 224; B. v Bottnll [1947] K.B. 41 (O.A.). 

Johnstone v. Pedlar [1921] 2 A.O. 262, Bor the general pnnciple of the ri^ht 
of the court to investigate any action taken by officers of the Crown to decide 
whether it is within prerogative or statutory power: see Re Ferdtnand, ex-Tsar 
of Bulgaria [1921] 1 Ch. 107. For the right of an alien to habeas corpus, see 
Hottentot Venus' Case (1810) 13 Bast 195; Be Besset (1844) 14 L.J.M.C. 17; 
Folkein v. Gntico (1811) 13 East 457 : a prisoner of war is naturally not so 
entitled; R. v. Schiever (1759) 2 Burr. 765; nree Spanish Sailors' Case (1779) 

2 W.Bl. 1324; Nelson, p. 72; McNair, Legal Effects of War, 2nd ed.; 
Holdsworth, History of Acts of State in English Law, 41 Col.L.B. 1313 (1941). 
See 59 L.Q.E. 42, 156 (1943) Mann, ‘ The Sacrosanctity of the Foreign Act 
of State’; post, p. 347. 

The matter was regulated by the War Damage Act, 1943, and Personal Injuries 
(Emergency Provisions) Act, 1939. 

Compare Huntington v. Attrill [1893] A.C. 160. 

Sernhle, that this is so, even though the penalty goes wholly to the informer; 
for the object of the action k not to remedy a wrong done to the plaintiff, but 
to punish the defendant, for violating the law of the foreign State. Oompate 
Robinson v, Ourrey (1881) 7 Q.B.D. (C.A.) 465, and Saunders v, WUl [1892] 

3 Q.B. (C.A.) 321. 
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3 Under the law of an American State, X, the treasurer of an insurance 
company in the State, incurs a penalty, amounting in English money to £100, 
for not making certain returns in respect of the business of the company. 
The penalty is, under the law of the State, recoverable by a State official. 
Half the penalty, when recovered, is to be paid by him into the State treasury, 
and half is to be retained for himself. A, the State official, obtains judgment 
against X in the court of the American State for the £100 X is in 
England A brings an action on the judgment against X The court has 
no jurisdiction®^ 

4. Under the law of New York, the director of a trading corporation, who 
signs certain certificates with regard to the affairs of the corporation knowing 
such certificates to be false, becomes liable for the debts of the corporation. 
Under this law X, a director of a New York company, becomes liable to A, 
a creditor, for a debt due from the company X is in England, A brings 
an action against X for the debt. 8emhle, the court is not, under Rule 22, 
deprived of jurisdiction.®® 

5. The circumstances are the same as in Illustration 4, except that A has 
recovered judgment in the court of New York for the penaltj% and brings 
an action against X in England on the judgment Semble, the court is not, 
under Rule 22, deprived of jurisdiction.®^ 

(ii) Revenue laws. 

6. Under an Act of the Parliament of New South Wales the municipality 
of Sydney is authorised to carry out improvements in the city and to charge 
the cost to the owners of the property affected. X, an owner of property 
affected by the improvement scheme, is resident m England The council of 
the mumcipality brings an action against X for the sum due from him under 
the New South Wales Act The court has no jurisdiction.®® 

7. X, resident m England, owns property in Canada A suit is brought 
against him there to recover taxes due to the Government in respect of his 
property, and judgment is given against him for the amount of the taxes 
due and costs. Execution is levied on the property, but the amount realised 
is insufficient to meet the amount of the judgment and costs. An action is 
brought against X in England to recover the amount of costs awarded by the 
Canadian judgment. The court has no jurisdiction.®^ 

8. X, resident in England, owns land in Australia, and is assessed to 
income tax in respect of that land. An action is brought against him in 
England to recover the amount. The court has no jurisdiction.®® 

9. X is the legal personal representative in England of a Dutch national 
domiciled at his death in Holland. Under Dutch law duties are payable in 
respect of his estate. An action is brought by the Queen of Holland against 
X to recover the sum due. The court has no jurisdiction.®^ 

(iii) Political laws. 

10. A, a Jew residing in Austria, is appointed agent of B, an English 
company, to sell B’s goods in Austria on commission, the property remaining 
in B till sale. After the position of Jews in Austria begins to get difficult, 

See Wtsconsm v. Pelican Co. (1888) 127 U.S, 265, 

Huntington v. Attrill [1893J A.O. 150. It is, of course, possible that the juris- 
diction of the court may be excluded under some other Rule in this Digest. 

Huntington v. Attrill [1898] A.C. 150. 

®® Municipal Council of Sydney v. Bull [1909] 1 K.B. 7. 

Compare Att-Gen, for Canada T. Schulze (1901) 9 Sc,L.T. 4, Ct. of Sess., 

a case in whidi imported goods had been confiscated under the Customs Act, 

Compare City of Regina v., MeVey (1922) 2S Ont.W.H. 32, following Municipal 

Council of Sydney v* Bull [1909] 1 E.B. 7. 

Re Visser [1928] Ch. 877. 
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A. starts to remit funds to B in England on account of goods consigned to 
him but not yet sold In April, 1938, a decree of the new Nazi Government 
in Austria appoints a commissar to run A’s business and A is imprisoned. 
A then has a credit of £2,200 with B. The commissar continues to sell B’s 
goods but does not remit the proceeds; B debits A’s credits with the price. 
A is entitled to recover since the commissar’s action was confiscatory, and as 
such could affect property in Austria, but not property in England, even 
though intended to have extra-territorial effect 

11. The King of Spain deposits securities with the Westminster Bank in 
London to the order of a Spanish bank as his agents. In 1931 by a decree of 
the Spanish Republic all private property of the King of Spain is seized and 
bankers who have such property in deposit are ordered to deliver it up to the 
Spanish Treasury. A later decree by the Constituent Cortes of Spain in 1931 
declares the ex-King to be guilty of high treason and an outlaw and that all 
the properties, rights and grounds of action belonging to him in Spain are to be 
seized for its own benefit by the Spanish State. The decrees are penal and 
will not affect the securities deposited in England 

12. The Norwegian Government makes a decree in May, 1940 (shortly 
before leaving Norway), by which all ships registered in Norway and situated 
outside German-occupied Norway, and owned (inter alia) by a company 
carrying on business in that area, are requisitioned against compensation, to 
enable the Allies to prosecute tlie war against Germany, and a Minister is 
appointed curator and as such entitled to collect claims belonging to the 
owners, compensation to be given. An Oslo company affected by the decree is 
owed a debt due from a London firm. The decree vests the debt in the 
Minister.®'*' 

13. A ship belonging to A & Co, an Esthonian shipping company, is lost 
near the Scilly Isles in July, 1940, and A claims the insurance money in 
England. In June, 1940, a pro-Russian government is set up in Esthonia and 
H M. Government recognises the de facto but not de jure entry of Esthonia 
into the U.S.S.R Subsequently the Esthonian Government decides that all 
Esthonian shipping companies are to be nationalised and their property 
confiscated and vested in B. Before the German occupation of Esthonia the 
control of A & Co, is shifted to Stockholm. A & Co is entitled to the insurance 
money.®^ 

(iv) Acts of State* 

14. X, an officer of the British Crown, duly authorised, destroys property 
of a Portuguese subject on the West Coast of Africa. Portugal and the 
United Kingdom are at peace, and the action done is tortious by the law of 
the place where it is committed. The action taken is an act of State, and the 
court has no jurisdiction to entertain an action by the person aggrieved 
against X.®® 

15. X, an alien enemy in charge of hostile forces, lands in England and in 
the course of legitimate military operations destroys A’s^ property. X revisits 
England after peace has been declared. A brings an action against X to 
recover damages for the injury done by X to his property. The court has 
no jurisdiction. 

Ftankfurther v. W. L. Exner^ Ltd* [1947] Oh. 629. 

Banco de Vizcaya v. Don Alfonso de^Borhony Anstna [1936] 1 K.B, 140. 

*<*• Lorentzen y. Lyddm £ do., Lid*, [1942] 2 K.B. 202, 

Tallina Laevauhisus AfS v. Tallinn Go., Ltd. (1946) 175 I/.T. 285. 

Buron y. Denman (1848) 2 Ex. 167. Gonf. Boll y. Lord Advocate (1899) 1 

F. 823. See Crown Proceedings Act, 1947, ss. 2, 11; Rules 173 and 174, posU 
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2. WHERE JURISDICTION EXISTS 

(1) In respect of Persons. 

Rule 23.®' — Subject to Rule 19, and to the Exception 
hereinafter mentioned, no class of persons is, as sucli, 
excluded or exempt from the jurisdiction of the court, i.e., 
any person may be a party to an action or other legal 
proceeding in the court. 


(Comment 

The High Court, subject to the very slight limitations referred to 
in our Rule, is open to persons of every description. No one is, on 
account of his mere position or status, precluded from being plaintiff 
in an action, or from taking legal proceedings m the court. Nor, 
again, is anyone, on account of his mere position or status, exempt 
from the Lability to be made defendant in an action, or, speaking 
generally, to have legal proceedings taken against him in the High 
Court. In this matter, a British subject and an alien,®® a natural 
person and a corporation,®® an infant, a married woman, a peer, 
and (subject of course, to the effect of Rule 19) a foreign 
sovereign or State recognised ^ by the British Crown, ^ stand in 
exactly the same position. No foreigner is, as such, required even 
to give security for costs.® 

PhiUtps V Eyre (1870) L lb 6 Q B 1, 28, judgment of court delivered by 
Willes, J. Compare, especially, Illustrations to Buie 27, post. 

98 De la Vega v. Vianna (1830) 1 B. & Ad. 284; Melan v. Duke de Fttzjames 
(1797) 1 B. & P. 138; Worms v, De VaUor (1880) 49 L.J.Ch. 261. 

99 Magdalena Co v. Martin (1859) 2 E. & B. 94, Carron Co. v. Maclaren (1855) 
5 H.L.C. 416; Westman v. Aktieholaget, etc. (1876) 1 Ex.I). 237 

1 See p. 13, note 22, ante 

2 King of Spain v. Hullet (1833) 1 Cl & F. 333; United States v. Wagner (1867) 
L E. 2 Cn. (C.A.) 582 ; Republic of Liberia v. Imperial Bank. (1873) Ij B. 16 
Eq, 179; Republic of Costa Rica v. Erlanger (1876i 3 Ch.I). (C A.) 62; French 
Government v Owners of S S. Tsurushima Maru (1921) 37 T.L/.E. (C.A.) 961 ; 
Emperor of Austria v. Day (1861) 3 De G.F, & J, 217 ; United States v 
Prioleau (1865) 2 H. & M. 659; Republic of Peru v. Weguelin (1875) D.B. 7 
CJP. 352; Republic of Peru T, Dreyfus (1888) 38 Ch.D. 348; Haile Selassie v 
Cable and Wireless Co. [1938] Ch. 839; Repuhltca de Guatemala v. Nunez 
[1927] 1 E.B, (C.A.) 669. For recoil tion, see p. 13, note 22, ante, 
Semble, an action on a contract made in a foreign country -with a foreign 
Government csan be brought on behalf of that Government by any person with 
whom the contract is made under the law of such foreign country; Yzquierdo 
V. Clydebank Engineering, etc. Co. [1902] A.C. 524; [1905] A.C. 6. 

2 The court can, it is true, in its discretion compel a plaintiff (even a foreign 
sovereign; Republic of Costa Rica v. Erlanger (1876) 3 Ch.D. (C.A.) 62; 
Re Duff DeveU>pment Co. and Government of Kelantan^s Arbitration 41 

T.L.B. 375; The Newbattle (1885) 10 P.D, (G.A.) 33), who is permanently 
residing out of England, to ^ve security for costs, but this can be done in 
the ease of a British subject no less than in that of an alien. See Naamloozc 
Venootschapp Beleggmgs Cte Uranus v. Bank of England [1948] 1 All B.B. 
304. Compare New Feniie Conipagnie, etc. de Madrid v. General Accident, 
etc. Co. [1911] 2 K.B. (C.A.) 619. Security is now ordered from a plaintiff 
resident in Eire, the Judgments Extension Act, 1868, no longer applying to 
Eire: Wakebf v. Trium^M. Cycle Co. [1924] 1 K.B. (C.A.) 214. It will be 
ordered when a foreign plaintiff asks for the appointment of an arbitrator 

». n 
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An alien enemy is liable to be sued in England to the same 
extent as if he were an ordinary defendant/ and is entitled to all 
such privileges enjoyed by ordinary defendants (e.g., discovery oi 
amendment of a patent specification) which are necessary for 
effective defence, and which would not necessitate his acting in 
effect as plaintiff. ' Thus an alien enemy may not counterclaim, but 
may plead a set-off '■ ; he cannot take third party proceedings ’’ nor 
execute a judgment for costs.® 


Exception . — The Court has no jurisdiction during the 
continuance of war to entertain an action brought by 
an alien enemy, unless he is Ih'ing here under the 
licence or protection of the Crown,” and the cause of 
action is personal to himself. 

The term ‘ alien enemy ” includes any British 
subject or citizen of an allied or neutral State 
voluntarily residing during a war wdth Great Britain 
in an enemy or enemy-occupied country.'” 


imdei a contract including a reference to the A.ibitration Act, 1689 : Re Bjornstad 
and Ouse Shipping Co. [1924] 2 K.B. 673. It is normally required from a 
plaintiff usually resident out of England: Crozat Y. Brogden [1894] 2 Q.B. 
30; Whelan v. Irwtn [1905] 1 Ir.B. 294. But not if there is a co-plamtiff 
resident in England; D'Hormusgee y. Grey (1882) 10 Q.B.D. 13, unless he 
15 merely nominal and joined to evade giving security: Jones v. Gurney 
[1913] W.B. 72. Nor if the plaintiff has substantial property m England: 
Redfern v. Redfem (1890) 63 L.T. 780; Re Apolhnans Co.'s Trade Marks 
[1891] 1 Ch. 1. Nor if the subject-matter is to be detained in England pending 
decision and is -worth more than the costs; Kevorkian v. Burney [1937] 4 All 
E.K. (C.A.) 468. As regards counterclaims -which are virtually cross-actions 
security will be ordered : Sykes v. Sacefrdoti (1885) 15 Q B.E. 423 ; The Neia- 
battle (1886) 10 P.D. 33, but not if it is a virtual defence: Neck y. Taylor 
[1893] 1 Q B. 660; nor where the resident abroad is virtually a defendant; 
Re La SociiU Anonyme des V orreries de VEtoile [1893] 'W’.N. 119; Fondsen- 
bezit V. Shell Transport Co. [1923] 2 K.B. (C.A.) 166. Costs may be awarded 
to a foreign sovereign: Monaco y. Monaco (1937) 157 L.T. 231. 

^ Robinson £ Co. y. Continental Insurance Co. of Mannheim [1916] 1 E.B. 166. 

« Porter v. Freudenherg [1915] 1 K.B. (C.A.) 867, 883. 

« Re Stahlwerk [1917] 2 Oh. 272. 

^ RaUey y. Lowenfeld [1916] 2 KB. (C.A.) 707; Schemg v. Stochholms 
Enskilda Bank A! B [1946] A.G, 219; Kohnstamm v. Ludwig Krumm (London)^ 
Ltd [1940] 2 K.B. 259. 

* Robinson v. Continental Ins. Co. [1915] 1 K.B. 155. 

« Wells y. Williams (1697) 1 Salk. 46; Le Bret y. Papillon (1804) 4 East 502; 
Alcinous V, Nigreu (1864) 4 E. & B. 217; Antoine y. Morshead (1816) 6 Tauni 
237 ; Daubuz y. Morshead (1816) 6 Taunt. 332. But the oourt has jurisdiction 
after the restoration of peace to entertain an action by an alien who was an 
enemy during the war in respect of a contract made before the commencement 
of the war: Janson v, Mepntein Consolidated Mines t Ltd. [1902] A.C. 484. 

After a war, peace treaties usually regulate the disposal of claims. See 
C. Barry, ‘ The Status of Germany and German Internees \ 10 Hod.L.B, 403 
a947). 

See ISIcHair, Legal Effects of Farj'Schmittiioff, 64 484, esp. pp^ 490 & 

(1948). 
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Commetit 

The fundamental principle on this head is laid down in the 
following words of Sir W. Scott : ‘ No man can sue [in British 
courts] who is a subject of the enemy, unless under particular 
circumstances that pro hac vice discharge him from the character 
of an enemy; such as his coming under a flag of truce, a cartel, 
a pass, or some other act of public authority that puts him in the 
King’s peace pro hac vice, but otherwise he is totally ex lex ’ 
This enumeration of excepted cases is not exhaustive; it rests on 
the doctrine that no alien enemy may sue unless he is in the King’s 
peace and suits were therefore allowed in respect of any trade 
for which licences had been issued by the Crown,^- and in 1797 it 
was even admitted that a prisoner of war was in a sense in the 
King’s peace, and could bring an action, e.g., on a contractual 
obligation entered into by him after his captivity while on parole. 

A fortiori a British soldier in an enemy prisoner of war camp is not 
an ^ enemy ’ by virtue of his enforced residence there. 

In accordance with these principles it has been held that an 
alien who was resident in England at the time of the outbreak of 
war, and who thereafter registered as an alien as required by 
English law, might sue as regards personal claims in the English 
courts. Nor does it make any difference as regards this right that 
the alien has been interned as a matter of precaution, but in none 
of the decided cases does it appear that the alien had been interned 
as a result of proved hostility to the Government.^® Where an 
enemy alien is deported, an injunction will not lie for the Home 
Secretary’s ^ act of State The right to sue includes the right 
to be granted letters of administration,^* and to petition for 


The Hoop (1799) 1 C. Bobb. 195, 201 Compare Wells y. Williams (1697) 
1 Ixi, Raym. 282; Sylvester's Case (1702) 7 Mod. 150; George v. Powel (1717) 
Fort 221; Be Wilson (1915) 84 1893 (petition in bankruptcy); Le 

Bret V. Papillon (1804) 4 East 502; Netherlands South African Railway Co. 
V. Fisher (1902) 18 T.L.R. 116; Alctnous v. Nigreu (1854) 4 E. & B. 212; 
Geiringer v. Swiss Bank Corporation; Creditanstalt v. Getringer [1940] 

1 All E.E. 406. 

12 See Uspancha v. Noble (1811) 13 East 332; Kensington y. Inglis (1807) 8 East 
273; Flendt v. Scott (1814) 5 Taunt. 674; The Mana Theresa (1813) 1 Bods. 
303; DtrecUon der Dtsconto Gesellschaft v. A, H, Brandt d Co. (1915) 31 
T.L.B. 586; Continho S Go. y. Vermont & Co. [1917] 2 K.B. 587. 

13 Sparenhurgh y. Bannatyne (1797) 1 Bos. & P 163. Compare Maria v. Hall 
(1800), cited in 1 Taunt. 33. 

1^ Vandyke v. Adams [1942] Ch. 155, a case under the Trading with the Enemy 
Act, 1939; contrast Re Hatch [1948] Ch. 592. 

13 Princess Thurn and Taxis v. Moffitt [1915] 1 Ch. 58. Compare Volkl v. 
Rotunda Hospital [1914] 2 Ir.R. 549; Schulze Y. Bank of Scotland [1916] 

2 Sc.L.T. 207 ; Nordman Y. Rayner and Sturges (1916) 33 T.L Jt. 87. 

1* Schaffenius y. Goldberg [1916] 1 E.B. (C.A.) 284; Nordman v. Rayner (1916) 
33 87. An iuterued alien (The Three Spanish Sailors (1799) 2 W.Bl. 

1324); R. V. Bottnll [1947] E3. 41 {C.A.); NeU v. Bde [1946] Ch. 224; is 
not entitled to the benefits of a hab^ corpus. Sea. Mw p. Weber (19161 
1 K.B. (C.A.) 280; [1916] 1 A.C. 421; Ex p. Uehmcmn [1916] 1 K.B, 268; 
Ex p. Freyherger [1917] 2 E,B, (C-A.) 129. 

IT Netz V. Ede [1946] Ch. 224, supra. 

Be Schulze [1917] S.C. 400; Schaffenius v. GoUherg [1916] 1 E.B. 284, 291. 
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divorce/'' but, although ou such a petition a divorce had been 
granted with the custody of the children of the marriage, the court 
did not authorise the removal of the children to Germany during 
the continuance of the war.-® Further, if an alien enemy when 
lawfully resident in England, being exempt from internment, gives 
a power of attorney irrevocable for twelve months to a solicitor to 
sell leasehold premises, the power remains valid although the alien 
enemy is repatriated, and thus ceases to be in the King’s peace.^^ 
Moreover, an alien enemy, though not registered nor interned, 
can be joined as a plaintiff in an action brought by the English 
members of a partnership in the firm-name in respect of a debt 
contracted before the war,^- and he may appear in the Prize Court 
to claim any protection, privilege, or relief under the Hague 
Convention of 1907 to which he may be entitled/^ A reduction 
of the capital of an English company may be confirmed even though 
it be illegal to approach shareholders in enemy territory/'^ The 
fact that an enemy concern is a bare trustee for an English company 
will not prevent the English court from making a vesting order in 
favour of the English company/^ 

Krauss v Krauss (1919) 35 T.L.R. 637 ; Wms v Weiss [1940] Sc.Lr.T. 447. 
For a petition by the wife of a repatriated enemy alien, see Thele v. Thick 
(1920) 160 LT.Jo. 387. 

20 Uhhg V. UhUg (1916) 33 T.L.E. 63. 

21 Tingley v. Milller [1917] 2 Oh. (G.A.) 144. Ckintrast Re White (1915) 15 

S.B. (N.S.W.) 217. # 

22 Rodnguez v. Speyer Bros. [1919] A.C. 59 As to the dissolution (not sus- 
pension, R. V. Kupfer [1915] 2 KB. (C.C.A.) 321) of a partnership with 
alien enemies on war, see Hugh Stevenson £ Sons v. AHiengesellschaft fUr 
Cartonnagen-Industrie [1918] A.C. 239: if the English partner in a business 
of a dissolved firm continues the business, he may not take the enemy part- 
ner’s share at a valuation, bub must account for the profits made with the aid 
of the partner’s capital after the dissolution. See also Romhach v. Gent 
(1915) 31 T.LB. 492. Contrast AcUengesellschaft fur Amlin Co. v. Levinstein 
(1915) 112 L.T. (C.A.) 963; Candzhs d Sons v. Victor d Co. (1916) 33 T.L.B. 
20 . 

23 The Mbwe [1915] P. 1, 15 

24 He AnglO'Internatzonal iBank Ltd. [1943] Ch. 733 

25 Re Farhemndustne A.G k Agreement [1941] Ch, 147. Statutes of hmitation 
(semble) run against an alien enemy, subject to the terms of any Peace Treaty, 
see De Wahl v. Braune (1856) 25 L.J.Bx. 343, with which, however, contrast 
Public Trustee- v. Davidson [1925] S.C. 461, a fact which adds importance 
to the decision arrived at, though not unanimously, by the House of Lords 
in Rodriguez v. Speyer Bros. [1919] AC. 59, that an alien enemy partner 
may be jomed as a formal co-plaintiff m an action brought during the war 
for the purposes of winding up the firm’s affairs. An alien shareholder cannot 
vote, even by proxy: Robson v. Premier Oil d Pipe Line Co.^ Ltd. [1916 J 
2 Oh. 133; nor pan an agent sue on an insurance policy, for his behalf: 
Brandon v. Nesbitt (1794) 6 T.R, 23. "Where two co-owners own a patent, 
and one only has by agreement power to sue for infringement he, if a Bntiah 
subject, can do so, though his co-owner is an alien enemy; Mercedes Damler 
Motor Co. V. Maudslay Motor Co. (1915) 31 T.L.B. 178. It is suggest^ 
that an alien enemy, who is an executor or administrator, may sue m his 
representative capacity: Richfield v. Udell (1667) Carter 191 j Villa v. Dirhook 
(1694) Skin. 370; Rodriguez v. Speyer Bros. [1919] A.C. 59, 70, Lord 
Finlay; Bichengruen v. Kowd^[1940] Ch. (C.A.) 786: claim commenced before 
the war struok out as vexatious, notice of motion to solicit<»:s upheld, 
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As an alien enemy permitted to reside in England is not at 
common law debarred from legal proceedings, so an alien enemy 
resident and carrying on business in an allied or neutral country 
which is not in enemy occupation is not debarred from suing.^^ 
But his property may well be subject to the claim of the Custodian 
of Enemy Property appointed under section 7 of the Trading with 
the Enemy Act, 1939.-' The Court of Appeal has laid it down that 
* for the purpose of determining civil rights a British subject or the 
subject of a neutral State who is voluntarily resident or who is 
carrying on business in hostile territory is to be regarded and treated 
as an alien enemy and a man may be held to be voluntarily 
resident, though he is subject to a measure of detention not 
amoimting to actual captivity.-® The House of Lords have 
held that residence (otherwise than as a prisoner of war) in 
occupied territory prevents the bringing of suit, unless of course 
by licence ; whether territory is enemy occupied or not is a question 
of fact provable by a certificate from the Secretary of State. 

As regards corporations, it is now laid down by a majority of 
the judges in the House of Lords, that a company registered in 
England may nevertheless assume enemy character, and therefore 
be incapable of suing ^ if its agents or the persons in de facto control 
of its affairs are resident in an enemy country or, wherever resident, 
are adhering to the enemy or taking instructions from or acting 
imder the control of enemies % although * the character of individual 
shareholders cannot of itself affect the character of the company 
This was supplemented by the Trading With the Enemy Act, 1939, 
s, 2 (c) for the purpose of that Act, as amended by S. R. & O. 
The application of this principle is not without diiB&culty. A com- 
pany registered in England whose property was situate in a German 
colony, in which its business was wholly carried on, was nevertheless 
entitled to prove in the bankruptcy of a German subject interned in 

26 Re Mary, Duchess of Sutherland (1916) 31 T.LR. 394. Compare Janson v 
Dnefontein Consolidated Mines [1902] A.C. 484; Re Gnmthorpe's Settlement 
[1918] W. N. 16; Re Schulze [1917] S.C. 400. 

27 Re Ring Springs Ltd, Patent [1944] Gh, 180; Re Forster's Settlement 
[1942] Ch. 199, Fraenkel v. Whitty [1947] 2 All E.E. 646; 64 L.Q.R. 492 
(Mann). 

28 Porter v. Freudenherg [1916] 1 'KJB (C.A.) 867 , 869. See McConnell v. 
Hector (1802) 3 B. & P. 113, 114, per Alvanley, C.J. 

2® Scotland v South African Territories, Ltd, (1917) 33 T.Lf.R. 255. 

20 Sovfraeht V/o v. van Udens Scheepvart en Agentuur Maatschappij N,V. Gehr 
[1943] A C (H.Ij.) 203, distinguished in The Pamia (1943) 112 L.J.P, 34, where 
the head office of a Belgian concern had been transferred to the U.S.A. before 
the enemy occupation; in Fibrosa v. Fairbatrn, Ltd, [1943] A.C. 36, a Board 
of Trade licence to proceed was obtamed by the appeHants a Polish company 
registered m German-occupied Poland; cf. Anglo-Czecho Slovak and Prague 
Credit Bank v. Janssen [1943] V.L.B. 185. 

21 Daimler Go, v. Continental Tyre and Rubber Co, [1916] 2 A.C. 307, 346, per 
I>ord Parker, a view concurred in by Lords Mersey, Kinnear and Sumner ; for 
a criticism, see Btoldsworth, Hist, m, 71, 103, 104, The Polzeath [1916] P, 117 
(C.A.) 241. See also Anmrduet Marmfaetunng Co, v. Defries d Co, (1914) 
31 T.L.R. 69; Continental Tyre and Rubber Co, v. Tilling [1916] 1 K.B. 893; 
The Poom (1915) 112 L.T. 782. 
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England, because the directors and the majority of shareholders, 
both in number and value, were resident in England, whence the 
business was controlled. 

By section 2 (2) of the Trading with the Enemy Act, 1939, the 
Board of Trade might by order direct that any person specified in 
such order should be deemed an enemy for the purposes of that 
Act while so specified. Thus a person blacklisted in this way might 
be deemed to be an enemy within the Act, though as we have seen, 
this did not necessarily mean that such a person could never sue 
in the courts. 


Rule 24.^^ — The court has jurisdiction in an action®* 
over any person who has by his conduct precluded himself 
from objecting to the jurisdiction of the court. 

Comment 

A person who would not otherwise be subject to the jurisdiction 
of the court may preclude himself by his own conduct from 
objecting to its jurisdiction, and thus give the court an authority 
over him which, but for his submission, it would not possess.’*^'* 
This submission may take place in various ways. A defendant 
in an action, who appears even if merely to take objection to the 
jurisdiction of the court, without defending his case upon the merits, 
submits to its authority. So, again, does a person who, though he 
would not be otherwise liable to the court’s jurisdiction, has made 
it part of a contract that questions arising under the contract shall 
be decided by the court. A person, further, who comes before the 
court as a plaintiff in general gives the court jurisdiction to entertain 
a counterclaim, or, in other words, a cross-action, against him,^® 

33 Ee Ililkes [1917] 1 K.B. (C A ) 48. Tiie English branch of an enemy 
registered company may be wound up here tinder the Defence (Trading with 
the Enemy) Regulations 1940, such a winding-up creates a new entity under 
the control of the Board of Trade for the purposes of winding-up, Re Banca 
Gommeraale ItaUana [1943] 1 All E.R. (C.A.) 480. 

33 This Eule IS manifestly a mere application of General Principle No. 4, p. 24, 
ante. See Boyle v. Sacker (1888) 39 Ch.D. (C.A.) 249; Tkams Sulphur Oo* 
V, La Socidtd des Mitaux (1889) 68 L.J.Q.B. 436 (action m personam). See 
further, p. 168, note 43 post; Limenck Corporation v. Crompton [1910] 
2 Ir.B. 416. 

34 The word * action * does not include a suit for divorce. See Rule 32, post 
Nor does it mclude bankruptcy proceedings, for the court cannot adjudge a 
debtor bankrupt unless he falls within the terms of Rule 40 (2), post. Note 
that the court must take judicial notice of its own incapacity; see as to the 
principle, Wellesley v. Withers (1856) 4 Eli. & B. 760; Caledonian Railway 

. V. Ogtlvy (1866) 2 Macq. 229; B. v. Dennis [1924] 1 K.B. {C.O.A ) 867; British 
Wagon Go. v. Ora/y [1896] 1 Q.B. 36. 

33 See Intro., General principle No. 4, p. 24, ante; and compare, for an example 
of such submission, Exception 1 to Rule 19, p. 13S, ante. 

3« Yorkshire Tannery v. Mglinton Go. (18^) 64 LJ.Gh. 81, judgment of 
Tearson. J. 
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but not an action on an independent ground.^^ Whether a person 
has or has not submitted to the jurisdiction of the court depends 
upon the circumstances of the case; but the court, as regards its 
own jurisdiction, though not invariably as regards the jurisdiction 
of foreign courts, maintains the principle that submission gives 
jurisdiction. 

In the application of this principle two things must be borne in 
mind. The first is that the principle is applicable only to actions 
or to proceedings which are strictly of the nature of an action. The 
second is that submission can give the court jurisdiction only to the 
extent of removing objections thereto which are purely personal to 
the party submitting, as, for example, the objection, in the case 
of a defendant, that he has not been duly served with a writ, or 
that service of a writ outside England has been allowed in a case 
not within the letter or the spirit of Ord. XI, r. 1 ; submission 
cannot give the court jurisdiction to entertain an action or other 
proceeding which in itself lies beyond the competence or authority 
of the court. Hence the principle does not apply to a suit for 
divorce.^® 


illustrations 

1. A brings an action against X, who has not been duly served with a v, rit. 
X takes no objection to the jurisdiction of the court on account of want of due 
service, but defends himself on the merits of his case. The court has 
jurisdiction to entertain an action against X. 

2. A brings an action against X, who makes a counterclaim against A in 
respect of damages due from A to X for breach of a contract made between 
A and X in France, and to be performed wholly in France. A is a French 
subject domiciled in France and has never been in England. If X had brought 
an action against A for the breach of contract, A might have objected to the 
jurisdiction of the court. A’s submission (^sembUy gives the court jurisdiction 
to entertain the counterclaim.’^^ 

3. X is a French company incorporated according to French law and 
carrying on business in Paris, where is the company’s principal oflSce. X has 
no place of business in the United Kingdom. A is a copper company with 
registered office in Glasgow, carrying on business at Newcastle-on-Tyne. There 
is a contract between A and X ^vhereby A agrees to sell, and X agree to 
purchase, copper. It is part of the contract that it should be construed 


3’’ Factories Insurance Co. v, Anglo-Seottish General Conimercial Insurance Co.^ 
Ltd. (1913) 29 T.L.E, 312, following South African Bepuhhc v. La Compagme 
Franco-Beige du Chemin de Fer du Nord [1897] 2 Ch. (O.A.) 487, 492. Mere 
appearance as claimant in interpleader proceedings does not subject the 
claimant to jurisdiction: see Esckger Co. v. Morrison, Kekewich d Co. 

{1890) 6 T.r/.E. (C.A.) 146. 

38 H^frts v. Taylor [1916] 2 K.B. (C.A.) 580, which widely extends the effect 
of submission to a foreign court. 

38 light IS thrown, as to the limits witHn which consent or submission can 
give jurisiction, by oases on prdiibition, such as Farquharson v. Morgan 
[1894] 1 Q.B. (C*A.) 652; May&r of London v. Cox (1867) U.B. 2 H.L. 239; 
Broad v. Perkins (1^8) 21 Q.B.D. (C-A.) 533; Buggin v. Bennett (176T) 
4 Burr. 2036. 

■*8 Comfiare Armitage v. Att.-Gen. [1906] P. 136# 140, judgment of Sir J. Goreli 
Barnes, which m effect, and rightly, it is clear, overrules ZyeklinsU v. 
EycMinski (1862) 2 Sw, ^ Tr. 420. 

See Yorkshire Tannery v. Bglinton Co. (1884) 64 Ii.J.Ch. 81. 
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according to English law, and that N of London should be agent of X, ‘ on 
whom any writ or other legal process arising out of the contract might be 
served’ X refuses to accept copper, or to pay for the same. A brings an 
action for breach of contract Writ served on N. The court has jurisdiction.^^ 
•i. X IS a Russian subject, residing at Odessa, but carrying on business in 
London An action is brought by A and B, a London firm, for the delivery of 
certain goods to A and B by X, and for an injunction to restrain X from 
dealing with goods X is not in England. Leave is obtained ex parte for 
service of writ on N, X’s solicitor. X appears by counsel and files affidavits, 
and the case is argued on its merits; objection is then taken against the order 
allowing substituted service The court has jurisdiction.^^ 

5 Action by A and B, owners of British ship The Kildona, against The 
Gemma, a foreign ship, of which X and Y are owners, for damages caused by 
collision in the Thames between The Gemma and The Kildona. X and Y enter 
appearance, and The Gemma is released on bail. Judgment against X and Y. 
Having appeared, they are personally liable to pay the amount of judgment.^^ 
6. W, a wife, petitions for divorce from H, her husband. Neither W nor H 
is domiciled in England. H appears absolutely and not under protest, and 
obtains further time to make an answer. The court has no jurisdiction to 
grant a divorce 


(2) In respect of Subject-Matter. 

Rule 25.'“ — The court has jurisdiction to entertain 
proceedings for the determination of any right over, or 
in respect of, 

(1) any immovable, 

(2) any movable, 
situate in England. 

This Rule must be read subject to the Rules governing 
the jurisdiction of the court in particular kinds of action 
or proceedings. 


Tharsif! Sulphur Co *v. La Sociiti des Metaux (1889) 58 L J.Q.B. 436. 
Note that the jurisdiction arises from the contract, and is independent of 
the Rules of Court contained in Ord. XI, r. 1. Contrast British Wagon Co. 
*v. Gray [1896] 1 Q.B. (O.A.) 35, and see Ord. XI, r. 2a, Rule 28, Excep- 
tion 11, p. 199, post. 

Boyle V. S acker (1888) 39 Ch.D. (C.A ) 249. The ground of jurisdiction is that 
• the defendant, having appeared and argued the case on the merits, cannot 
then take objection to the service. See Western National Bank of New York 
•V. Perez [1891] 1 Q.B. (C.A.) 304; Re On-Ewing (1883) 22 Ch.D. 466; 
Mamtoha, etc. Corporation v. Allan [1893] 3 Ch. 342. 

The Gemma [1899] P. (O.A.) 286, followed in The Bupleix [1912] P 8; 
compare The Dictator [1892] P. 304. See also The Broadmayne [1916] P. 
(C.A.) 64, 68, 69, per S-winfen Eady, L. J. ; 74, per Pickford, L.J.; 76, 77, 
per Bankes, L.J. See p. 206, post. 

Armitage v. Att.-Gen, [1906] P. 136; Sinclair's Divorce Bill [1897] A.C. 469. 
Cf. as to nullity, De RenevUle v* De Renevxlle [1948] P. 100, 113, pet Lord 
(jreene, M.R., and post, pp. 255-256. * 

Territorial jurisdiction ‘ exists always m to land within the territory, and it 
may be exercised over movables within the territory *. Sirdar Gurdyal Singh 
V. Rajah of Paridkote [1894] A.C. 670, 683, per cnmm. 
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Comment 

This Rule is of the most general description. All that it asserts 
is the jurisdiction of the court in respect of all property ^ whether 
immovable or movable, situate in England. How far, if at all, the 
exercise of this authority is restricted by the Rules governing the 
jurisdiction of the court in any particular kind of action, e.g., an 
action in 'personam or an action in rein, must be gathered from such 
Rules.^" 

The jurisdiction of the court as regards English immovables, e.g., 
land or houses, is, as contrasted with the jurisdiction of any 
foreign*^® court, exclusive.'^® Our Rule applies (inter alia) to any 
question as to the title to English land, whether it be freehold or 
leasehold (and therefore personal property ), under a will or under 
an intestacy : such a question must be determmable by the High 
Court, and cannot be determined by any foreign court. 

The jurisdiction of the court as regards movables, z.e., goods or 
choses in action, in England, is, as compared with the jurisdiction 
of foreign courts, not necessarily exclusive. There are many cases 
in which the title to movables, even when situate in England, may 
be decided either by the High Court or by a foreign court ; thus the 
right to succeed to the movables in England of a person who has 
died domiciled in France may be decided either by the High Court 
or by the French courts. The decision, indeed, belongs preferably 
to the French courts, and when given by a French court will in 
general be held conclusive by our courts.®^ On the other hand, 
the English court alone can deal with such property as a registered 
trade mark, patent, or copyright, or trade name.^^ 

Illustrations 

1. T, a Frenchman domiciled in France, dies intestate leaving leasehold 
property in England. The court has exclusive jurisdiction to determine 
whether A, T’s heir under the law of France, is or is not entitled to succeed to 
the leaseholds.^ ^ 

See Chaps 4-8, Rules 27-51, 'post. 

The Rules in this Digest have, it must constantly be borne in mmd, nothing 
to do with the relative jurisdiction of the High Court and other English courts. 
See, as to Principle of Effectiveness, Intro., General Pnnciple 3, p. 5^, 
ante. How far jurisdiction as to land is subject to the restrictions m Rule 19, 
p. 131, ante, is not clear. Compare Westlake, s. 191. As to jurisdiction in 
regard to trust funds m which foreign governments are interested, compare 
Duke of Brunswtck v. King of Hanover (1844) 6 Beav. 39, per Ix>rd liangdale; 
Strousherg v, Bepuhhe of Costa Btca (18^) 29 W.R. 125; Gladstone v. 
Musurus Bey (1862) 1 H. & M. 496, with Smith v. Weguelin (1869) D.R. 8 
Eq. 198; Larivibre v. Morgan (1875) D.R. 7 H.Ii. 423; Twycross v. Dreyfus 
(1877) 6 Ch.D. (C.A.) 605, in all of which cases no trust was proved. Com- 
pare Rule 19, p- 131, ante, 

so As to real property and personal property, see pp. 45, 46, ante. 

See Rules 51 and 75, post, and Ewing v, Orr-Ewmg (1885) 10 App.Cas. 
453, 502, 503, language of Lord Selbome; Doghoni v. Crispin (1866) E.E. 1 
H.D. 301, 

52 J^ecouturier v. Bey [1910] A.O. 262; Re Drummond (1890) 43 Ch,D. 80, See 
Potter Y. Bfokenhill Propnetary Co,y Ltd. (1906) 3 479, 

See Buie 127, post, as to the question being determmable by the lex situs. 
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2 T, a British subject domiciled in France, dies intestate leaving money 
and stock-in-trade in England The court has jurisdiction to determine 
whether A, T’s son, is or is not entitled to succeed to money and stock-in- 
trade/^ But the French courts have also jurisdiction to decide the matter 
3. X, a foreigner, sells a ship at Hamburg to A. It is brought into an 
English port, but is not handed over as required by the contract of sale to A, 
The court has jurisdiction to grant an injuncton forbidding the removal of tlie 
ship from England, and to admit a bill for specific performance of the contract 
of sale*''’® 

4 X, a foreigner, lents a house in London from A. He furnishes the house, 
and goes to Pans, failing to pay the rent. A can levy distress on his goods, 
and the court will afford him the necessary facilities if his right is challenged 
5. B, a foreigner, is indebted to A. X & Co., an English bank, have in their 
hands sums deposited by B. These sums can be made the subject of garnish- 
ment in favour of A, and the court’s judgment determines in rem the 
ownership of the funds. 

Rule 26. — Subject to Rules 19 to 22, the court 
exercises — 

(1) Jurisdiction in actions in personam ; 

(2) Admiralty jurisdiction ; 

(8) Jurisdiction in relation to marriage, guardianship 
and legitimacy ““ ; 

(4) Jurisdiction in bankruptcy and winding-up “ ; 

(5) Jurisdiction in matters of administration and 
succession ; 

to the extent, and subject to the limitations, hereinafter 
stated in the Rules having reference to each kind of 
jurisdiction. 

Enohin v W'ljhe (1862) 10 H,L.C. 1 

See Buies 7.5, 94 and 177, post, as to the decision being governed by the 
lex domicthi of T, i e , by the law of France. 

Bee Hart v. Herwig (1878) L.R, 8 Ch. 860. Substituted service on the master 
was permitted. 

See Employers' Liahlity Assurance Corporation v. Sedguoich, Golhns S Co. 
[1927] AC. 96 ; Swiss Bank Corporation v. Bdhrmsche Industrial Bank [19^] 
1 K.B, 673. The debt is in an intangible movable situate in England. For 
garnishment proceedings against judgment debtors, see Ord. XLV, and see 
post, p. 577. 

See Chap, 4, Rules 27, 28, post. 

See Chap. 6, Rules 29, 30, post. 

See Chap. 6, Rules 31 to 89, post , 

See Chap. 7, Rules 40 to 47, post 
See Chap. 8, Rules 48 to 61, post 
Includmg, of course, the Exceptions thereto. 
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JURISDICTION IN ACTIONS IN PERSONAM 

Rule 27 .^ — Whe n the defendant in an action personam 
is. at the time for the servi^ of tK<R w r i t , tlua 

co urt ha;riurisdiciion~in resp^t of any cause of act i oByta— 
whatever country such cause of action-arL ses . subject ho^v — r 
ev er in the^se of actions under the Carriage by Air Act , 
the limitations therein contained. 

Comment 

Tha t this Rule may apply, three conditions must be fulfilled. 

(1) The action must be a '^ 

An action in personam may be defined positively, though perhaps 
for the purpose of this Digest a little too narrowly, as an action 
against a person with a view to enforce the doing by him of some 
particular thing, e.g., the payment of damages for a breach of 
contract or for a tort; under this head come (inter alio) every 
common-law action, whether on contract or for tort, and also every 
equitable proceeding, the object of which is to compel the doing or 
the not doing of a particular thing, as e.g., the specific performance 
of a contract. An action in personam may be negatively, and, for 
the purpose of this Digest, somewhat more extensively described as 
any action which is not an Admiralty action in rem, a probate 
action, or an administration action.® 

It may he well, though hardly necessary, to add that an action 
in personam does not include any proceeding which is not in strict- 
ness an ‘ action ’ at all, such as a proceeding for divorce, judicial 
separation, restitution of conjugal rights, or for a declaration of 
nullity of marriage or of legitimacy, or a proceeding in bankruptcy 
or lunacy or regarding the custody of Wants, or motions to set 
aside arbitral awards. 

(2) At the time for the service of the writ, the defendant mtist 
be in England. 

1 Westlake, ss. 180-189; Story, Ohap. 14; Foote, pp, 367-375, 660-568; Cheshiie, 
pp. 139-160; Wolff, ss. 69-69. Ete p. Paseall (me) 1 Ch,D. (0,A.) 609, 510; 
Jackson v. SpiUall (1870) h.R 5 O.P. 642, 649; Ftp v. Moore (1889) 23 Q.B.D. 

. (C.A.) 896. As to power of court to stay an actioa, see post, Ch. 9. Cmnmon 

law courts had aiagmally no jurisdiction over contracts made or toita commit 
abroad. , , - 

3 See as to ateamig ' England p. 43, ante. 

3 ^mpare Buk 51 sod thra^on, post. 
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Every action in the High Court now commences with the isssue 
of a writ of summons,^ which is in effect a written command from 
%he Crown to the defendant to enter an appearance in the action f 
and the service of the writ, or something equivalent thereto/ is 
absolutely essential as the foundation of the court^s jurisdiction. 
Where a writ cannot legally be served upon a defendant, the court 
can exercise no jurisdiction over him. In an action in personam 
the converse of this statement holds good, and wherever a defendant 
can be legally served with a writ, there the court, on service being 
efected, has jurisdiction to entertain an action against him. Hence, 
in an action in personam, the rules as to the legal service of a 
writ define the limits of the court’s jurisdiction.^ Now, a defendant 
who is in England can always, on the plaintiff’s taking proper steps, 
be legally served with a writ. The service should be personal, but 
if personal service cannot be effected, the court may allow substi- 
tuted or other service.’' In other words, the court has jurisdiction 
to entertain an action in personam against any defendant who is 
in England at the time for the service of the writ. Moreover this 
jurisdiction remains operative even if the defendant leaves the 
country, so far as the original cause of litigation is concerned, 
but not as to a different action not being an essential concomitant 
of the original suit.^ 

This principle applies to any defendant who is in England at 
the time for the service of the writ, but the application differs 
according as the defendant be, as he usually is, a natural person, 
or a corporation, Le, a person created by law. 

Where the defendant is or natural person. — Every such person 
is liable when in England to be served with a writ in an action 
in personam, and this is so however short may be the period for 
which he is present in England, whether his presence there is 
voluntary or involuntary (e.g., as a prisoner of war), and whatever 
his nationality (e.g., even if he is an alien enemy interned as a 
precautionary measure). 

Thus a Frenchman who has crossed from Boulogne to Dover and 
intends to return next day, or even on the evening of the same 
day, isi liable to be served with a writ by a plaintiff in an action 

* See Ord. I, r. 1. 

^ E.g,, an undertaking in writing to accept service by defendant’s solicitor, and 
the entering of an appearance under Ord. IX, r. 1, which is itself a mere illus- 
tration of Rule 24, p. 166, an-U, as to the effect of submission. See further, 
as to service of writ, Ords. IX, X, and XI. 

^ See Heinemann v. Hale [1891] 2 Q.B. 8B, 86, 87, judgment of Cave, J. This' 
is not so in all actions. In a proceeding for divorce, which, though not an 
action, partakes^ in some respects of the nature of an action, service of a 
petition or citation out of England which is always possible by leave of the. 
court, is not decisive of the court’s jurisdiction, which depends at bottom on 
the domicile of the parties. See Rules 81, 82, post. 

^ See Ord. IX, r. 2, and p. 180, note 46, post 

* Michigan Trust Co. v. Ferry (19X8) 228 U.S. 846, per Holmes, J.j New York 
Life Ins. Qo. v. Dunlepy (1916) 241 U.S. 618. 
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brought to recover a debt due to the plaintiff incurred by the 
Frenchman and payable in Paris. Doubt has been cast on the 
doctrine,® and it has been contended that a 'writ cannot rightly 
be served on a foreigner who is not strictly speaking resident in 
England. There is, however, no decided case which determines 
what is the sort of residence required to render a foreigner, present 
in England for however short a period, liable to an action for a 
debt incurred by him either in England or elsewhere, and the view 
expressed above has the support of weighty dicta by Lord Russell 
of Killowen.^® The history of English procedure bears out this 
view ; the right of an English court to entertain an action depended 
originally upon a defendant bemg served in England with the 
King’s writ, and this again was only part of the general doctrine 
that any person whilst in England owed at least temporary 
allegiance to the King. 

Where the defendant is a corporation , — In this case also 
presence in England at the time of service of the writ is essential. 
This principle applies easily enough where the defendant is a 
natural person, since the question whether a man is at a given 
moment in England presents no special difficulty in its ascertain- 
ment, but when the defendant is a corporate body, some difficulty 
may arise in determining whether the corporation can be treated 
as residing or being present in England. 

In the case of an English company registered under the 
Companies Act, 1948, or any other Act, no difficulty arises. Even 
if the company is formed to carry on business abroad, and its 
business is so exclusively conducted there that it is not liable to 
the British Income Tax Acts, nevertheless the company by ^irtue 
of its incorporation is present in England, and service of a writ 
can always be effected by leaving it at, or sending it by post to, 
the registered office of the company in England. “ 

In the case of foreign corporations more difficidty may arise. 
The simplest case is that of a company incorporated outside Great 
Britain (including companies incorporated in Northern Ireland 
and Eire), which establishes a place of business in England, and as 
required by the Companies Act, 1948, s. 407 (1) (c) files with the 
Registrar of Companies the name of a person authorised to accept 
service of process on behalf of the company; in that case service 
can be effected as in the case of an English company. Moreover, 
under the Companies Act, 1948, s. 412, if the company fails to 

» See Foote, pp. 367-370; Bead, pp. 149-161; Cheshire, pp. 144-146. 

See Carrick v. Hancock (1895) 12 T.I 1 .R. 59, 60. The decision is referred to 
'With approval in Harris v. Taylor [1915] 2 K.B. (C.A.) 580, 692, per Bankes, 
li.J. See also Forbes v. Simmons (1914) 20 D.L.R. 100 (Alberta). Should, 
indeed, a foreigner be enticed within the |urisdiction, that may be a good 
reason for setting aside the service of the writ ; see Watkins v. North American 
Lands f ' etc, Co.„ (1904) ^ TX.B. 634. 

See Ord. IX, r. 8; Companies Act, 1948, s. 487 (1). 
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register the name of such a person, or he is dead or no longer 
resident in England or declines to accept process, or for any reason 
cannot be served, the writ can be left at or sent by post to any 
place of business established by the company in Great Britain. The 
ground of this rule is that establishment of business means sub- 
mission to English jurisdiction, and a company has no right to 
evade it by withdrawing the name of a representative to accept 
process.^* 

Apart, however, from cases such as this, a corporation can be 
treated as being present in England for the purpose of serving a writ 
upon it when the company carries on business in England. The 
question whether a corporation is carrying on business here is one 
of fact not always easy to determine. A foreign railway company, 
for example, may perform part of its business, say the selling of 
tickets in London, without necessarily carrying on business there. 
The answer to the question whether it does or does not carry on 
business in England depends upon whether or not the agent who 
sells the tickets makes a contract for the foreign company, or 
merely sells the tickets as part of his own business. This is sub- 
stantially a question as to the relation of the agent towards the 
foreign company. In order, further, that a foreign corporation 
may be treated as being in England, the requirements of Ord. EX, 
r. S, as to the service of a writ in England on a corporate body, 
paust be complied with. Thus the agent on whom the service is 
made must have some fixed office in England where he acts on 
behalf of the corporation as head officer within the meaning of the 
Drder.^^ 

IS Employers L%aHhty Assurance Gorp. v. Sedgwick y Colhns & Co [1927] A.O. 95, 
104, per Lord Cave; 107, per Lord Sumner; 114 per Lord Parmoor; Sabatier v. 
The Trading Co, [1927] 1 Ch. 495; The Madrid [1937] P. 40. 

Thames d Mersey Marine Insurance Co, v. Societd di Navigazione (1914) 114 
L.T. (C.A.) 97, judgment of Buckley, L.J., pp. 98, 99. Compare Dunlop 
Pneumatic Tyre Co v. Actien Gesellschafty etc, [1902] 1 K.B. (C.A.) 342; 
Eaggin v. Comptoir d'EscOmpte de Pans (1889) 23 Q.B.D. (C.A.) 619; 
Saccharin Corporationy Ltd, v. Ghemische Fahrik von Heyden [1911] 2 E.B, 
(C.X.) 616; Okura d Co., Ltd. v. Forsbacka Jermerks Actieholag [1914] 1 
K.B. (C.A.) 716; Aktieselskabet Dampskib Hercules v. Grand Trunk Padfio 
Ry, [1912] 1 Z.B. (C.A.) 222; Newby v. Von Oppen etc.y Co. a872) X.B. 7 
Q.B. 293; Lhoneux Limon et Cie v. Hong Kong Banking Corporation (1886) 
33 Oh.D. 446; La Bourgogne [1899] A.C. 431; The Lalandia [1933] P. 66; 
The Holstein (1936) 156 L.T. 466; Donovan v. North German^ Lloyd S,S. Co, 
[1933] Ir.B. 33. 

Carron Co, v. Maclaren (1855) 5 H.L. 416, and Mackereth v. Glasgow and 
South Western Ry. (1873) L.R. 8 Ex. 149, are cases in which service was 
held to be bad on the ground that the extent of the business in England and 
the status of the of&cer served were insufficient to bring the cases within the 
terms of the order. See also The Princess Clementine [1897] P. 18; Allison v. 
Independent Press Cable Association of Australasia (1911) 28 T.L.R, (O.A.) 
128; Badcock v. Cumberland Gap Co. [1898] 1 Oh, 362; Nutter v. Messagerm 
Co. (1886) 1^T,L.B, 644; Lazard Bros, V. Midland Bank [1938] A.O. 289. 

As Ord. IX, r, 8 applies, only in the absence of any statutory provision regu- 
' lating service of process, service cannot be effected under it on a Scottish com- 
pany registered under the Companies Act, 1^48, or any Act maMng such 
provision. Compare Palmer v. Caledonian Ry. [1892] 1 Q.B. <C.A.> 823, with 
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(3) If the action is brought under the Carriage by Air Act, 1932, 
the limitations laid domn in that Act must be observed. 

Under the Carriage by Air Act, 1932, passed as a result of the 
Warsaw Convention, the jurisdiction of the English courts as to 
actions arising therefrom is limited by Sched. 1, Art. 28 thereof 
which provides that an action for damages [under the Act] must 
be brought, at the option of the plaintiff, in the territory of one 
of the High Contracting Parties, either before the court having 
jurisdiction at the place of destination or before the court having 
jurisdiction where the carrier is ordinarily resident, or has his 
principal place of business, or has an establishment by which the 
contract has been made, so that the presence of the defendant is 
only sufficient to found jurisdiction when one of these conditions 
is fulfilled. 

By section 2 of the Second Schedule of the same Act actions to 
enforce liability for the death of a passenger may be brought by 
the deceased’s personal representative or by a person to benefit by 
the Act, but only one action shall be brought in the United 
Kingdom in respect of the death and every such action shall be for 
the benefit of all persons entitled as either are domiciled in the 
United Kingdom, or, not being domiciled there, express a desire 
to take the benefit of the action. 

If the conditions laid down in Rule 27 are fulfilled, the court 
has the most extensive jurisdiction in respect of causes of action 
of every kind. Hence our tribunals have been said ‘to be more 
open to admit actions founded upon foreign transactions than those 
of any other European country They in general exercise, as 
already pointed out, no jurisdiction with respect to matters relating 
to foreign land.^® But, ‘ so far as relates to the question of juris- 
diction, we apprehend it has been laid down * that the superior 
courts of England did not decline furisdiction in the case of any 
transitory catise of action^ whether between British subjects or 
foreigners, resident at home or abroad, or whether any or every 
fact necessary to be proved, in order to establish either the plain- 
tifl’s or the defendant’s case, arose at home or abroad. Though 
every fact arose abroad, and the dispute was between foreigners, 
yet the courts, we apprehend, would clearly entertain and determine 

Logan v. Bank of Scotland [1904] 2 E.B. 495. Leave must be obtained under 
Ord. XI; see Wood v. Anderston Foundry Go, (1888) 4 T.L.B. But under 
the Companies Act, 1948, s, 437 (2), where a company registered in Scotland 
carries on business m England, process may be serv^ on it by leaving it ^ 
6t sending it by post to the prindpal place of business of the company in 
England, addressed to the head officer there, while a copy of the process must 
be sent to the registered office (sub-s. 3). See Rule 52, post, as to stay of 
proceedings. 

Phillips V. Eyre (1870) L.R. 6 Q-B. 1, 28, per curiam. Compare Western Bank 
V. Perez [1891] 1 Q3. (C.A.) 304, 311, judgment of Esher, M.R, ; pp. 316, 

317, judgment of Bowen, L.J. ; AusMian Assets CoJ, Ltd. v. Sigginsm (1897) 
18 189. 

See Rule p. 141, ante. 
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the cause, if in its nature transitory, and if the process of the 
court had been brought to bear against the defendant by service 
of a writ on him where present in England ’ ; and what was true 

of the Superior Courts in 1870 holds good now of the High 
Court. 

The principle accepted by the English courts is laid down by 
Lord Parmoor.^® ‘ In the case of actions in personam, in which a 
writ has been regularly served on foreigners, or foreign corpora- 
tions, when present in this country and a judgment has been 
obtained, it seems to be clear as a general rule, that under the 
obligations of that branch of international law which governs the 
application of foreign judgments, other countries, whose govern- 
ments have been recognised de facto and de iure by the Govern- 
ment of this country, will accept the jurisdiction of the courts of 
this coma try and regard their judgments as valid.’ There remains, 
however, with the court a certain measure of discretion in refusing 
to entertain an action if to do so might work injustice.^® 

It will be observed that, speaking generally, though the 
principle is subject to several — very important — exceptions, the 
High Court has no jurisdiction to serve a writ, or the equivalent 
to a writ, in an action m personam on any defendant who is not in 
England, and hence, as expressed in this Digest, has no jurisdiction 
over such defendant. But under, at any rate, one Rule of Court 
a defendant who is not in England can, indirectly and through an 
agent who is in England, he served with a writ there, and thus 
come within the jurisdiction of the High Court. The Rule referred 
to is Ord, IX, r. 8a, and for the present purpose may be stated as 
follows : — 

^ The Court may assume jurisdiction where a contract has been 
entered into [in England by or through an agent residing or 
carrying on business in England on behalf of a principal residing 
or carrying on business out of England relating to or arising out 
of such contract 

This result is obtained by the provision that in such an action 
a writ of summons may by leave of the court or a judge given 
before the determination of such agent’s authority, or of his 
business relation to the principal, be served on such agent. Note 
that (i) the principal is in this case through the presence of his 
agent in England treated as though the principal were himself in 
England, though he may in fact he resident, c.g., in Germany; (ii) 

Jaclison V. Spittall (1870) L.E. 5 C.P. 642, 649. 

Employers' Liability Assurance Gory, v. Sedgwich, Collins Co. [19S7] A.O. 

96, 1X4. 

1® See Chap. 9, Pule 62, post 

See Rule 28,. p. 180, post. 

' Within the jurisdiction ’ ; as to jurisdiction to order service abroad in such 

a case, see post^ p. 189, 

See Ord., IX, r. 8a (July 14, 1920). The power is discretionary. See Annual 

Practice for the official memorandum hereon. 



ACTIONS IN PERSONAM 


177 


the writ cannot be served without the permission of the court, or 
a judge thereof, whereas a writ served upon a defendant actually 
in England is served as of right without any permission of the 
court ; (iii) leave to serve a writ can be obtained only whilst the 
agent’s authority, or his business relations with his principal, 
continue in existence. When leave to serve a writ has been 
obtained, a notice of the order giving leave and a copy thereof and 
of the writ of summons, must forthwith be sent by prepaid 
registered post letter to the defendant at his address out of 
England. These provisions, by which a defendant is treated as 
though he were in England because he is carrying on business 
there through an agent, are probably suggested by the principles 
as to the cases in which a foreign corporation may be treated as 
being resident in England because it carries on business there.^® 
They will obviate cases in which, under the rules as to service on 
corporations, service is sometimes impossible through technical 
difficulties,^^ and also cases where it has proved impossible to serve 
a writ on a person residing out of England but trading in England 
in a firm name.^^ But the procedure is essentially discretionary, 
not normally to he resorted to when there is no difficulty in pro- 
ceeding under Rule 28. It is more appropriate in a case where 
a foreign firm has regular agents here doing a large business for 
them than where a foreigner makes a single contract through a 
broker. 

Illustrations 

1. X incurs a debt to A in France. A brings an action against X for the 
debt. The court has jurisdiction to entertain the action.^^ 

2. X executes at Calcutta a bond in favour of A. A brings an action 
against X on the bond. The court has jurisdiction.^^ 

3. X, a Frenchman, makes a contract in France with A for the delivery of 
goods by X to A in Paris. A brings an action against X for not delivering the 
goods. The court has jurisdiction.^^ 

4). X makes a contract with A in the U.S.A. to appear in A’s films. A seeks 
an interim injunction to restrain X from entering into a competing engagement 
in England. The court has jurisdiction.®*' 

5. X assaults A in France. A brings an action against X for the assault. 
The court has jurisdiction.®^ 


23 See p, 127, ante. In Montgomery, Jones <6 Co. v- Liehenthal S Co. 
[1898] 1 Q.B. 487, it was stated that Jn a case where service out of the 
jurisdiction could not be ordered, owing to the defendant being domiciled or 
ordinarily resident in Scotland, an agreement for service on an agent in 
England was none the less valid. 

2^ Compare OloTcey v. London it North Western By. [1905} 2 Ir.B. 251. 

25 Compare Buie 28, Exception 12, p. 201, post. , , 

26 In all these Illuai^rations to Buie 27, it is of course assumed that X is m 
England at the time for the service oi the writ. 

JDe la Vega v. Vianna (1830) 1 B. & Aid, 284, 

56 Mliance Bank of Simla v. Qarey (1880) 5 C.P.B. 

59 Compare Roberts v. Knights^ 7 ^ass.) ^9. 

>9 ComW Warner Bros. Pictures Jno. v, [1937] 1 K.B, 209, 

1 ScoU Y. Seymour (1^2) 1 H, & 0. 219. 

D. 
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6. X in Jamaica wrongfully imprisons A A brings an action for false 
imprisonment against X The court has jurisdiction^^ 

7 A & Co. are an English company owning a submarine telegraph between 
England and France. X is a Swedish subject, the owmer of a Swedish ship. 
X’s ship, through the negligence of the captain and sailors, strikes against and 
injures the telegraphic cable. The damage is done on the high seas, more than 
three miles from land. A & Co bring an action against X to obtain compensa- 
tion for the damage. The court has jurisdiction.^^ 

8. X and Y are Spanish subjects, the owners of a Spanish ship, which on the 
high seas conies into collision with a British ship belonging to A, a British 
subject A brings an action against X and Y for damage caused to the ship. 
The court has jurisdiction 

9. X, an Italian subject carrying on business in England, is owner of an 
Italian ship. X’s ship comes on the high seas into collision with a British ship, 
and causes the death of M, one of the crew of such ship. A, the representative 
of M, brings an action against X to recover damages for the death of M. The 
court has jurisdiction.^*'’ 

10. X and Y are British subjects, and the owmers of a British ship. The 
ship, when on the high seas, comes into collision, through tlie negligence of her 
crew, witii a Norwegian ship, and thereby causes the death of M, a Norwegian 
seaman, on board the Norw^egian ship. A, the representative of M, brings an 
action, under the Fatal Accidents Acts, 1846 and 1864, against X and Y for 
damages. The court has jiuisdiction 

11. The Atjeh, a Dutch ship, comes into collision on the high seas with the 
Kroon-Prins , another Dutch ship, through the negligence of the crew of the 
Atjeh. The O’wner of the Jtjek, X, is in England. A, the owner of the 
Kroon-Prins, brings an action against X for the damage done by the Atjeh to 
the Kroon-Prins. The court has jurisdiction.^’' 

12 A steamer belonging to A renders salvage services to a ship on the high 
seas belonging to X and Y. A brings an action in personam against X and Y 
for the services rendered The court has jurisdiction.^* 

13. A, an American citizen, brings an action against X, an American citizen, 
for a libel published by X of A in New York. The court has jurisdiction.*® 

14. X & Co are a French corporation residing in Paris where their business 

*2 PUlUps V. Eyre (1869) U B 4 QB. 226; (1870) L.B. 6 Q.B. 1. 

33 Submarine Telegraph <}o. v. Dickson (1864) 16 O.B.(n.s.) 769 Compare The 
Golaa [1926] P. 103; damage to pipe line at Tampico in Mexico. 

3^ Compare The Chartered Bank of India v. Netherlands Navigation Co, (1886) 

10 Q.B.D. (C.A.) 621; The Leon (1881) 6 P.D. 148; The Tuhantia [1924] 

P. 78; Re Smith (1876) 1 P.D 300. In the last case the action, it is true, 
could not be maintained, but this was owing to the impassibility of effecting 
service on the defendants in England 

35 See The Guldfa^e (1868) D.B. 2 A. & E. 325; The Beta (1869) L.B, 2 P.C. 447; 
The Explorer (1870) L.R. 3 A. & E. 289; The George and Richard (1871) 
D.B. 3 A. & E, 466. Compare The Franeoma (1877) 2 P.D. (C.A.) 163, with 
Smith V. Brown (1871) L.R. 6 Q.B 729; Harris v. Owners of Franeoma 
(1877) 2 O.P.D. 173, and Seward v. Vera Cruz (1884) 10 App.Cas. 69, wliicli 
merely show that jurisdiction did not exist in rem under the Fatal Accidents 
Act, 1846; this lestriction disappeared under the Maritime Conventions ‘Act, 
1911. 

Davidsson v. Hill [1901] 2 K.B, 606; The Explorer (1870) L.R. 3 A. & E. 289; 
Adam V. British and Foreign Steamship Co, [1898] 2 Q.B. 430, not followed. - 
37 See The Chartered Bank of India v. Netherlands Navigation Co, (1883) 10 
' Q.'B.D, (OA.) 621, especially judgment of Brett, L.l,, 636* 637; The Leon 
(1881) 6 P.D. 148 
The Elton [1891] P. 266. 

3® See Fieldy, Bennett (1886) 66 L.J.Q.B. 89. In this ease the defendant Bennett k 
was not in England. If he had been, there would have been no di^culty in \ 
maintaming an action against him for a libel, ■?vhether pilblished in England/]^ 
or the tJmted States. See Rules 173, 174, post 
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is carried on They occupy for a little more than a week a stand at tlie 
Crystal Palace in London, where N, their agent, explains the working of the 
articles there offered for sale, recommends the purchase of the said articles, 
and takes orders for the purchase of the same, whereby he binds X & Co. 
X & Co. carry on business in England. They are, liierefore, present in 
England, and the court has jurisdiction to entertain an action by A against 
X & Co. for delivery of goods.^® 

15 X & Co , a French corporation formed under French law, have a head 
office in Paris and own steamers trading between French and English ports 
X & Co pay rent of office in London, where their name is printed up. N acts 
for X & Co and for other companies as agent, and also does business on his 
own account. N secures freight and passage engagements for X & Co. N 
collects payments for freights and transmits them to X & Co and forwards 
and delivers goods carried by X & Co A collision takes place between La 
Bourgogne, a ship belonging to X & Co., and a ship of A. A brings an action 
in the Admiralty Division against X & Co. and serves a writ under Ord. IX, 
r. 8, on N as agent of X & Co. The court has jurisdiction.’^^ 

16. A, owners of a ship damaged by X’s ship, sue X and serve a writ on 
X’s English agents. X is a foreign corporation. The agents act as freight and 
passenger agents for X and other foreign shipping companies. They have no 
concern with the management of X. The court has no jurisdiction and the writ 
and service must be set aside.^^ 

17. X & Co. are an American corporation created under the law of New 
York for carrying on the business of an hotel there. The offices of X & Co. are 
in New York, and the business is managed by a board of directors resident 
there. The greater part of the capital is held by British shareholders. There 
is an agent of the company, N, in England, who performs some duties for the 
company in England. A brings an action to restrain X & Co. from carrying 
out certain resolutions for the reconstruction of the company. A writ is served 
on N, the agent, in England. The court has no jurisdiction.’*® 

18. X & Co. are a company formed under a British Act of Parliament for 
.•carrying on business at Calcutta. The whole business is there carried on by 

four of the directors of the company living in Calcutta, and the whole profits 
of the company are made there. A creditor of the company serves a \yrit on 
the company at its registered office in London. The court has jurisdiction. 

19. A, residing in England, through N, X’s agent carrying on business on 
behalf of X in London, supplies goods to X, who resides in Jersey. ^ X is 
indebted to A for the price of the goods supplied. A, whilst N is still X’s 
agent, obtains from the court leave to serve a writ m an action against X on 
N, X’s agent. The court has jurisdiction. 

20. The circumstances are the same as in the last Illustration, except that 
before A applies for leave to serve a writ on N, N has ceased to be X’s agent, 
and to have any business relations wth X. The court has no jurisdiction.'*^ ^ 

21’. The case is the same as Illustration 19, except that X, N’s principal, 
resides and carries on business in Scotland. The court has jurisdiction. 


•<0 See Dunlop Pneumatic Tyre Go, v. Actien Gesellsckaft, etc, [1902] 1 K.B. 
(O.A.) 342, and compare La Bouryogne £18^] A.C. 431. 

La Bouraoane [1899] A.C. 431. j 

^12 The Lah-r&ia [W] P. 66; The Holstein {im) 

Mersey Marine Ins, Go, y. Sooieta di Namgaztone (1914) 114 L.i. , 

Donovan v. North German Lloyd [1933] Lr.B. ^ 

43 Semhle, N has no general authority ^ represent X & Co. 

• OumbehanA Gap Co. [1893] 1 Oh. .362. Contra^ ffagm 
d’Eseompte Ae Pam C1889) 23 Q.B.D, <G.A,) 519. -where the 
of a Brenoh, company had a general pttority to repre^t 
'44 Ju^fisdietion may, however, ^ zeroised under Ex<»ption. 5 * 

ue,, under Ofcd. XI, t. 1(6) (fi)« 
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•Kule 28 /'^ — When the defendant in an action in 
personam is, at the time for the service '‘® of the writ, not 
in England, the court has (subject to the Exceptions 
hereinafter mentioned) no jurisdiction to entertain the 
action. 


Comment 

At common law a writ could never be served on a defendant 
when out of England/® and in an action in personam this common- 
law doctrine is still (subject to definite though very wide exceptions) 
maintained; or, in other words, the court has, as a rule, no juris- 
diction to entertain an action in personam against a defendant who, 
at the time for service of the writ, is in a foreign country. 

This common-law principle has been modified by Rules of 
Court made under statutory authority by the judges, and in 
very many actions service can be effected on, i.e., the court 


45 See, e.g. Be Busfield (1886) 32 Ch P. (0 A.) 123, 131, judgment of Cotton, L.J ; 
Jackson v. Spittall (1870) Ij.B. 5 C.P. 642; Ord. XI, r. 1; Re Eager (1882) 

22 Cli.D. (C.A.) 86; Killiney Urban Council v. Kirkwood [1917] 2 Ir.B 614 
When a writ for service in England has been issued against a defendant, who 
(being a British subject) is, at the time of the issue, m England, and the 
defendant after the writ has come to his knowledge has, before due service 
of the writ, left England, though not, it may be foi the purpose of avoiding 
service, the court may (semhle) make an order for substituted service of the 
writ under Ord. IX, r. 2, provided that the circumstances of the case show 
that it would be just to make such an order. Jay v. Budd [1898] 1 Q.B, 
(C.A.) 12, 15, 18; and compare Western Suburban and Notting Hill Building ' 
Society v. Ruckhdge [1905] 2 Ch 472. If this be so, the court may, under 
the conditions mentioned, in effect exercise jurisdiction over a defendant who 
IS m England at the time of the issue of the writ, as though he were in 
England at the time of the service of the writ But the circumstances of 
Jay V. Budd are very peculiar, and the power to allow service on a defendant 
out of England otherwise than under Old. XI, rr. 1, 2a, or Ord. XLYIIIa. 
r. 1, i.e.f under the Exceptions to Bale 28, is otherwise usually limited to 
the cases in which a defendant is keeping out of the jurisdiction to evade 
service. Adler v. Benjamin (1885) 1 T.lI.B. 308; Re Urquhart (1890) 24 
Q.BD. 723; Wilding v. Bean (1891) 1 Q-B, (C.A.) 100, 102; Trent Cycle Go. 

V. Beattie (1899) 15 T.L.R. 176; Western, etc. Building Society v. Ruchlidge 
[1905] 2 Ch. 472. See also Fry v. Moore (1889) 23 Q.B D. (C.A.) 395, 397, 
309, judgments of Lmdley and Lopes, L.JJ. ; Field v. Bennett (1886) 66 
L.J.Q.B. 89; Hillyard v. Smith (1887) 36 W.B. 7; Porter v. Freudenherg 
[1915] 1 K.B. (C.A.) 857, 889, where the discretion of the court as regards 
service of process on alien enemies was emphasised. 

See Jackson v. Spittall (1870) L.B. 6 O.F. 642; Drummond v. Drummond 
(1866) L.B. 2 Ch. 32; Holdsworth, Hist ix. 252-266. 

See B& Bmfield (1886) 32 Ch.I). <0.A.) 123, 131, judgment of Cotton, LJ. 

See especially, Ord. XI, rr. 1, 2a. 

The service may be service of the notice of a wnt. ‘ When the defendant is 
neither a British subject nor in British dominions, notice of the writ, and 
not the wnt itself, is to be served upon him^: Ord. XI, r. 6, The British 
dominions mcluded Eire ; Hume Pipe and Concrete Oomituction Go. Ltd. ■ 
Moraorete Ltd. [1942] 1 K.B. 189 CO.A.). But for our present purpose service 
of notice is equivaient to service of a writ. Substituted service may be allowed -S 
the difi^etion of the court either without or within England. Ford 
'> Shephard (1885) 34 ’W.E. 6S; Western, etol Building Society v. 

' ^ Cl9w] 2 Ch. 472, The mode of service of notice of writs abroad is regulated by^ '4 j 
, XI, XT. 11-12 a; there are numerous conventions. See Annual 
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exerts jurisdiction over, a defendant irrespective of nationality, who 
is out of England. It is far from certain that all these extensions 
are justified, especially as recognition is still refused in some cases 
to the exercise under like conditions of jurisdiction by foreign 
courts, hut the matter is one for the consideration of the authori- 
ties charged with legislative authority and not the courts in their 
judicial capacity. The Rule and the Exceptions, taken together, 
constitute, what has hitherto hardly existed, a body of principles 
defining in actions in personam, the extra-territorial jurisdiction of 
the court. 

As to the general character of these Exceptions, the following 
points should be noted. 

(1) They all arise xmder Rules of Court, and all but Exceptions 
11 and 12 arise under Rules of Court, 1883, Ord. XI, r. 1> as 
amended. 

(2) The Exceptions are exhaustive ; they are intended to embody 
the effect on the jurisdiction of the court of all the Rules of Court 
having reference to service in an action in personam on a defendant 
who is out of England,^ ^ and such Rules of Court are themselves 
exhaustive, the practice of the courts, the jurisdiction whereof is 
transferred to the High Court, being, except where it is expressly 
kept alive, obsolete.®® 

(3) There is an essential difference between the jurisdiction exer- 
cised by the court when the defendant in an action is in England 
and the jurisdiction exercised by the court when the defendant is 
not in England, i.e., when an action comes within the Exceptions 
to Rule 28. TVhen the defendant is in England, the jurisdiction of 
the court is not discretionary; the plaintiff has a right to demand^ 
that if it exist it shall be exercised. When the defendant is not in 
England, the jurisdiction of the court is to a certain extent 


note to Ord. XXXVII, r. 6 b. Service must be effected exactly where 
ised; thus service in Hong Xong m lieu of Japan is a nullity: Bonne 
Preston (1908) 24 T.L.R. (C A.) 756. 

See Phillips v. Batho [1913] 3 K.B. 25 noon i 

52 See Western Natianal Bank vf City of New -i t<u’ 

3U; McMulktn v. Traders Bank of Canada (1912) 26 OX.R 1; 6 1^- 

Compare, however, note 46, p. 180, ante, as substituted 
defendant out of England, and note at end of this 
Party Procedure, During the war special arrangements were 
on enemy subjects, see Trading with the Enemy Act, 1939, notices 

r. 14b. Service out of England of ongmating summonses, petitions, or 
of motion in proceedings other than actions tn personam are J 

Ord. XI, r. 8 a (July, 1920), under a 
»* See, e.g., as to dworce, Ord. LXVni, r. 1 (d) and the Matmnonial Causes 

« If (1886) Ch.D. {O.A..) 123, 131, A ) 

Mager (1882), 22 €h,B. (C.A.) 86; Cresswell v. Parker (1879) H Ch.B. (O.A.J 

601, 603, judgment of James, I^J* rtihm 

M Subject, howler, to tbe right of .the to ^ 

not staying it would work injustice. See 9, 

[19661 1 t.B. (C-A.) 141; Mghert Short [1^3 2 Ch. Md 
«<wf, ^SL Pierre t. SOaOi American Stores, Ud. [1936] 1 K.B. 382, SSB, 
^ Scott, L.J. (Ko. 2) (1987) 42 Com.Cas. 384. 
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discretionary, for the court may, if it see fit, in general decline to 
allow the service or even the issue of the writ,^^ and thus decline 
to exercise its jurisdiction. It has now been definitely laid down 
by the Court of Appeal, firstly, that the court ought to be exceed- 
ingly careful before it allows a writ to be served on a foreigner out 
of England. Secondly, if there is any doubt in the construction of 
any of the sub-heads of Ord. XI, r. 1, that doubt ought to be 
resolved in favour of the foreigner. Thirdly, inasmuch as applica- 
tions are made ex parte, a full and fair disclosure of all the facts of 
the case ought to be made. Fourthly, the court is entitled to refuse 
leave in any case in which the proceedings are within the letter hut 
not in substance within the reason for permitting exercise of 
jurisdiction.®^ 

When leave is asked of the court to serve a writ in Scotland or 
in Northern Ireland, it is ordered that if it shall appear to the 
court or a judge that there may be a concurrent remedy in Scot- 
land or in Northern Ireland,®^ as the case may be, the court or 
Judge shall have regard to the comparative cost and convenience 
of proceeding in England, or in the place of residence of the 
defendant or person sought to be served. The object of this Rule 
clearly is to protect persons livmg in Scotland or Northern Ireland 
from the inconvenience of an action which, though it might be 
brought in England, would cause useless cost to such Scottish and 
Northern Irish defendants.®^ 


But note that the jurisdiction of the court is not discretionary in cases falling 
under Exceptions 11 and 12. See pp. 199, 201, post. 

Ord. XI, r. 1. 

Ord, n, r. 4. Conf. The W. A. Sholten (1887) 18 P.D. 8 
Ee Schintz [1926] Ch. 710, per Lord Hanworth, M.R., citing The Hagen 
[1908] P. 189, 201, per Farwell, L.J. ; Johnson v. Taylor Brothers [1920] A.G. 
144; Rosier V Hilbery [1925] Ch. 260. See Great Australian Co. v. Martin 
(1877) 5 Gh.D. (C A ) 1 (decided under R. S. C. , 1875) , SociHi G4n4rale de 
Paris V, Dreyfus Bros. (1885) 29 Ch.B. 239, 242, per Pearson, J. ; (1887) 37 
Ch.D. (C.A.) 215, especially judgment of Lindley, L.J., pp, 224, 225; Oppen^ 
heimer v. Lows Bosenthal d Go. [1937] 1 All BE. 23; Monro v. American 
Gyanamid and Chemical Corporation [1944] K.B. 432, 437, per Scott, L J. On 
the other hand, the fact that the plaintiff will be deprived of a fair tnal m 
the foreign country for political reasons may induce the court to exercise its 
discretion if the conditions are salhsfied: Oppenheimer v. Lows Rosenthal d 
Co. [1937] 1 All B.R. 23 (C.A.). See for Ontario, Richer i, Borden Farm 
Products Co. (1921) 49 O.L.B. 172 ; Gibbons v. Berliner Gramophone Co. (1913) 
28 O.L.B. 620; Brenner v. American Metal Co. (1921) 50 O.L.B. 26. Compare 
Gall V. Oppenheim (1885) 1 T,L.E. 622. 

‘Ireland* m Order XI now means Northern Ireland only: Hume Pipe and 
Concrete Construction Co. v. Mcracrete^ Ltd. [1942] 1 K.B. (C.A ) 189. 

•a Ord. XI, r. 2; Harris v. Fleming (1879) 13 Ch,D. 208; Woods v. Moinnes 
(187&) 4 O.P.D. 67; Williams v. Cartwright [1895] 1 Q.B. (O.A.) 142; E(o p. 
McPhail (1879) 12 Ch.D. 632; Tottenham v. Barry (1879) 12 Ch.D. 797; 
Marshall v. Marshall (1888) 88 Ch.D. (C.A.) 330; Kinahan v. Kinahan (1890) 
45 'Oh.D, 78; Washburn, etc., Co. v. Cunard Go. (1889) 5 T.L.B. 592; Toziet 
, V. Hawkins (1885) 15 Q.B,D. 680; O'' Connor v. 3tar Hewspaper Go-, 80 L.B.Ir. 
1; Smith V. Lupton, 26 Ir.Ul.B, 91; Be Burland's Trade Mark (1889) 41 
Ch.D. 642^, Wood v, MiddUton [1897] 1 Oh. 151; Be De Penny [1891] 9 €h, 
68; Lopez i. Ckamrri [1901] W.N. 116; Joynt V. MoGrum [1899] 1 Ir.R. 217; 
Watson, Ltd. v. The Daily Record [1907] 1 K.18. 863; Richardson v. Armyt 
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(4) An action may fall at the same time within more than one 
of these Exceptions.®^ Thus an action for the breach of a contract 
made or to be performed in England falls within Exception 5, but 
if the contract be a contract affecting land in England, the action 
falls also within Exception 2. This may be a matter of conse- 
quence, since under Exception 2 the jurisdiction of the court is 
not, whilst under Exception 5 the jurisdiction of the court is, in one 
case, affected by the Scottish or Northern Irish domicile or residence 
of the defendant.®^ 

Illustrations 

1. A IS assaulted in Boulogne by X, who is a French citizen, or by Y, who 
IS a Jerseyman Neither X nor Y is domiciled or is habitually resident in 
England. The court has no jurisdiction. 

2. X, an Italian subject, domiciled and habitually resident in Italy, incurs 
a heavy debt to A, an Englishman, who is staying in Pans It is agreed that 
the debt should be repaid at a Parisian bank within a month from the date 
when it was incurred. The court has no jurisdiction. 

3. The facts of the case are the same as in Illustration 2, with the addition 
that X has a large amount of money deposited to his credit with a bank in 
England The court has no jurisdiction. 

4. X, an Englishman, once domiciled and ordinarily resident in England, 
ha3 acquired a domicile and ordinary residence in France. He incurs at Paris 
a debt to A, payable in France, and also assaults A in Paris. X is in France 
A brings an action against X for the debt and for the assault The court has 
no jurisdiction.®^ 

Exception l.'° — The court may assume jurisdiction to 
entertain an action against a defendant who is not 
in England, whenever the whole subject-matter of 
the action is land situate in England (with or without 
rents or profits), or the perpetuation of testimony 
relating to such land.” 

Comment and Illustrations 

This Exception applies where the whole subject-matter of the 
action is land in England. Both it and Exception 2 are applications 

etc., Assurance Assoctation [1924] 2 Ir.R. 96. See also Logan v. Bank of 
Scotland [1906] 1 E,B. (C.A.) 141; Egbert v. Short [1907] 2 Ch. 205; Re 
Norton's Settlement [1908] 1 Ob. (C.A.) 471. 

Tassell v. Hallen [1892] 1 Q.B. 321, 323-325, judgment of Coleridge, C.J. 

64 The Rules of Court made since 1908, embodied m Exceptions 5 and 6, have 
greatly increased the number of the Exceptions to Rule 28, or, m other words, 
have extended the jurisdiction of the court in respect of any defendant who at 
the time of the service of a writ in an action is not in England. 

65 This case does not fall within Exception 3, as to which, see p. 186, post. 
The fact that X was once domiciled or ordinarily resident in England does not 
give the court jurisdiction. 

66 Ord. XI, r. 1 {a). The first ten Exceptions to this Buie correspond wnth, aad 
with slight verbal alterations reproduce, the ten cases (a) to (i) in which, 
under Ord. XI, r. 1, * service out of the jurisdiction [i.c., out of England] of 
a writ of summons, or notice of a writ of summons, may be allow^ by the 
court or a judge Service under this Buie is, of course, discretionary. 

67 See, as an example of an action for perpetuatimi of teslumony, Slingshg v. 
Slingshy [1912] 2 Oh. (C«A.) 21. Compare West v. SaehmUe [1903] 2 Ch. 378. 
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of the principle of Rule 25, which they extend to the grant of 
power to English courts to give judgments in personam and not 
merely judgments in rem in cases which the courts think fit to 
exercise the wider authority. The court has jurisdiction in these 
cases : — 

* 1. A brings an action against X for the recovery of land in 
Middlesex (ejectment). X is in France. 

2. A brings an action against X for the recovery of land in 
Middlesex, and for mesne profits.®® 

8. A brings an action simply with a view of perpetuating 
evidence of the date and the legitimacy of his birth which would 
be necessary for supporting his claim to land situate in England.®^ 


Eocception 2.^^ — The court may assume jurisdiction^^ 
whenever any act, deed, will/^ contract, obligation, 
or liability affecting land or hereditaments situate in 
England, is sought to be construed, rectified, set 
aside, or enforced in the action. 

Camment 

This Exception applies to any action in respect of any mat ter 
affecting English land. The terms, however, of the Exception give 
rise to more than one difficulty. 

When, for example, does a contract, obligation, or liability 
* affect land ’ ? It has been held, on the one hand, that an action 
by an outgoing tenant of a farm in Yorkshire to recover from his 
landlord compensation for tenant right, according to the custom 
of the country, Was an action in which a contract, obligation, or 
liability * affecting ’ land was sought to be enforced, and that the 
action was therefore within Exception 2.'^® It has been held, on 
the other hand, that an action to recover rent due on a lease of land 
in England was not an action to enforce a contract, obligation, or 
liability ‘ affecting ’ land, and that the action, therefore, was not 

8ee Agnew y. Usher (1884) 14 Q.B.D. 78, 79, language of Lord Coleridge, CJ. 
Contrast Glare Com.t'g Co. y. Wilson [1913] 9 Ir.B, (O.A.) 89; claim for 
expenses for excessive user of roads was not within the corresponding Exception 
in Ireland. 

«« Contrast Shngshf y. Slingshy [1912] 2 Ch. (C.A,) 21, which was decided before 
the provision as to the perpetuation of testimony was added to Ord. XI, r. 1 (a) 
and led to the addition being made (B, S» C. May, 1912), 

Ord. XL, r. 1 (b), 

Vkn to entertain an action against a defendant who is not in England. In the 
illustrations to all these Exceptions it is assumed that the defendant is not in 
England. ,If he were m England, Buie 28 would have no application. See 
r Buie 27, p. 171, aiiU, , ■ 

' Tra apparently refers to an administration action. See Buie 49, post, and , 
' ; ^ o<»ninent thereon, Oompare Exception 4, p. 188, post 
n Km t. Bumethnd (1887) 20 Q3,3?, 147. 
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'within Exception 2/*^ but it has been said that the decision in this 
case amounted to no more ‘ than that the action was brought for 
money due, and should be brought as a personal action in the forum 
of the defendant and that * the decision of the court only came 
to this, that an action against the assignee of a lease for rent due 
was not within ’ ' ® Exception 2, 

It is therefore impossible to lay down with any precision what 
are the cases in which land is ‘ affected ’ within the terms of 
Exception 2, Any contract or sale of lands, tenements, or heredita- 
ments, or any interest in or concerning them, within section 40 of 
the Law of Property Act, 1925, it may be assumed, affects lands ; 
and an action to enforce such contract or sale, assuming the land 
to be in England, comes within Exception 2. 

What, again, is the exact meaning of the terms ‘ enforced in an 
action ’ ? The suggestion has been made that they were intended to 
limit Exception 2 to actions for specific performance. ^ As I read 
those words, sought to be enforced in the action^’,’ says A. L. 
Smith, J., ‘they seem to mean “specifically performed But 

this suggestion cannot, it is conceived, be accepted as sound. ‘I 
should hesitate it has been said by Charles, J., ‘to narrow the 
operation of [Exception 2] by holding that it only applied where 
specific performance of some contract or obligation was sought.* 

Illustrations 

1. A is an outgoing tenant of a farm in Yorkshire, of which X is landlord. 
X resides in Scotland. A bnngs an action against X to recover compensation 
for tenant right, according to -the custom of the country. The court has 
jurisdiction.^® 

2. A brings an action against X for breach of contract to give up the 
possession of a house in London to A.®® (flemble)^ the court has jurisdiction. 

3. A brings an action against X for breach of a contract for sale of a 
business, as a brickyardj accompanied with possession of the premises where 
it is carried on.®^ (Semble), the court has jurisdiction. 

4. A brings an action against X for the breach of a contract for the sale 
of a growing crop of grass, being a natural and permanent crop not within 
the description of emblements or fructm indmtriales.^^ {Semble)^ the court 
has jurisdiction.®® 


74 Agnew v. Usher (1884) 14 Q3.I>, 78. So held by Q.B.D.; but the judgment 
of the Q.B.I). setting aside the service of a wnt on the defendant, though 
affirmed by the Court of Appeal, was affrmed on grounds which made it 
unnecessary to decide whether the contract or obligation affected land. See 
51 L.T. (C.A.) 752. 

75 Kaye V. Sutherland (1887) 20 QJB.P. 147, 151, judgment of Charles, J. See 
Tassell v. Hallen [1892j 1 <J.B. 321. 

76 Ibid, The Court of Appeal in Agnew v. Usher (1884) 14 Q.B.P. 78, seems 
to have held that the defendants had not been proved to be assignees. 

77 Agnew v. Usher (1884) 14 Q3.3). 78, 81, judgment of A. L. Smith, 3, 

7S Kaye v. Sutherland (1S^7) ^ Q.B.D. 147, 151- 

Kaye v, Sutherland (1887) 20 Q.B.B. 147, compared with Agnew v. Ueher 
am) 14 Q-B.D. 78; 51 L.T. 578 (C.A.) 762, 

Kelly V, Webster (1852) 12 C-B. 288. 

Smart v. Harding (1855) 15 C3. 552. 

Utosby V. Wadsworth (1605) 6 Bast 602; Carrington v. Ihois (1837) 2 M. 3; 
W. 24a 

fis These last three illustrations are mmrely examples of actions on contracts 
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5. A brings an action against X. to enforce specific performance of a 
contract foi the sale by X to A, or for the lease by X to A of a house in 
London. The court has jurisdiction. 

6 A brings an action against X for the rectification of a contract for the 
sale by A to X of land in Middlesex. The court has jurisdiction 

7. A brings an action against X, the assignee of a lease of a house in 
Middlesex, for breach of covenant to repair. X is resident in Scotland. The 
action is one in which a contract or liability affecting land in England is 
sought to be enforced The court has jurisdiction®'^ 

8 A brings an action against X, domiciled in Scotland, for one quarter’s 
rent of a house at Liverpool, held under a lease for ten years. A claims 
the rent from X as assignee of the lease. X alleges that the assignment was to 
secure a debt, and that he never signed or accepted the assignment, or entered 
into possession The court has (semble) no jurisdiction under this Exception 

9. X m Ireland makes a statement, in the nature of slander of title, in 
respect of land owned by A in England. A brings an action against X. The 
court has no jurisdiction.®® 

10. A claims against X a declaration that he is a trustee of certain lands 
in England, and damages for breach of trust X is resident in Ireland. The 
court has jurisdiction.®^ 

Exception 3.^® — The court may assume jurisdiction when- 
ever any relief is sought against any person 
domiciled or ordinarily resident in England. 

Comment 

The extent of this Exception depends upon the meaning of the 
term * relief It might conceivably be used as meaning such 
relief, as, before the Judicature Act came into operation, was 
obtainable in a court of equity, and was not obtainable at common 
law. It is, however, apparently used in the widest sense, and 
includes the recovery of a debt, or of damages in an action for 
breach of contract or tort.®^ If this be so, the expression ^ when- 
ever any relief is sought ’ is almost equivalent to ' whenever any 
action is brought’. Hence domicile or ordinary residence in 
England is of itself a ground of jurisdiction against a defendant 
who might otherwise, on account of his absence from England, be 
exempt from the jurisdiction of the court. 

The expression ^ domiciled or ordinarily resident ^ recurs in 
Exception 5, and also, in a slightly difierent form, in Hule 42, 
post. 

It is of importance, therefore, to note the distinction between 

within the fourth section of the Statute of Frauds (see now Law of Property 
Act, 1925, s. 40), and therefore (it is submitted) within Exception 2. 

Tassell v. Halim [1892] 1 Q,B 321. 

Agnew v, mher (1884) 14 Q.B.D. 78, afiirmed 51 L.T. (C.A.) 752. 

Casejn V. Arnott (1876) 2 C.P.I). 24 Where, under the Illustrations of a 
particular Exception, it is stated that * the court has no jurisdiction the 
meaning is that the court has not jurisdietion under that particular Exception. 
See Ait^Oen. v. Draper's Co. [1894] 1 Ir.B. (C.A.) 186. 
sa Ord. XI, r. 1 (u). 

See Madad y, Bruce (1892) 8 T.L.!E. 409, and the very wide meaning given to 
the term * relief ^ in the Fetitiop-s of Bight Act, 1860, s, 16. 
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‘ domicile ’ and ‘ residence * ; and to bear in mind that the 

words ^ domicile ’ and ‘ domiciled % when employed in a Rule of 
Court or an Act of Parliament, are to be taken in their strict 
technical sense.®^ 

A man’s domicile is the country which is considered by law to 
be his permanent home.®^ What is a man’s domicile is, therefore, 
a matter of law to be determined by strictly technical rules.®^ It 
may be either a domicile of choice or a domicile of origin ; 
hence, under conceivable circumstances, it may happen that the 
jurisdiction of the court under Exception 3, as under Exception 5, 
depends on the answer to the question whether the defendant’s 
father was or was not domiciled in England at the time of the 
defendant’s birth. A man’s residence, on the other hand, is the 
place or country where he in fact is habitually present.®® Where it 
is that a man is ordinarily resident is a matter with which legal 
rules have nothing to do, and which must be ascertained in the same 
way as any other physical fact. A man, again, may be domiciled 
in one country, c-g., France, and may be ordinarily resident m 
another, e.g., England. No man can be domiciled in more 
countries than one,^ but there exists at any rate a possibility of a 
person having an ordinary residence in at least two countries. This 
would be so if a man were, as a regular habit, to pass half of every 
year in England and half in France.- ‘ Ordinary residence ’ means 
something more than mere temporary presence in England, though 
exactly what amoimt of presence in England amounts to ‘ ordinary 
residence ’ is a matter which scarcely admits of exact definition.® 

Illustrations 

1. T, a testator, dies domiciled in Ireland. X, T's executor, is domiciled 
in England, but is residing in Ireland. A, a legatee, brings an action against 
X in respect of the improper investment of money received under T’s will The 
court has jurisdiction^ 

2. A brings an action against X for the rectification of a contract made 
between X and A. X is domiciled in England, but is in France. The court 
has jurisdiction. 

3. X, an Englishman, domiciled or ordinarily resident in England, makes 
a promise of marriage to A, a Greek woman born in Syria. X goes abroad. 


^2 See Chap. 2, p. 77, ante, 

93 See p 77 note 4 ante 

Bx f. Cunningham (1884) 13 Q.B.D. (C.A.) 418; Re Hecquard (1889) 24 
Q.B.]>. (C.A.) 71 ; Re AHteholaget EoheTtsfors^ etc. [1910] 2 K.B. 727, 

See definitions of * domicile *, pp. 40, 77, ante, 

96 See Buies 1~17, pp. 77-126, ante, 

97 See p. 89, ante, 

98 See p. 88, ante, 

99 See Chap. 2, p. 77, note 4, ante. An ambassador’s wife is not ordinarily 
resident in England in this sense ; Ghikk v. Musurus (1908) 25 T.L.B. 225, 

1 See Buie 3, p. 85, ante, 

2 See EflJ p. Hecquard (188^ 24 Q.B.D. (CA.) 71. 

2 Compare Bx p, {hiUerrez (1819) 11 Ch.3>. (C.A) 298; Ba p, Hecquard (1889) 
24 Q.B.1>. (C.A.) 71. 

< See Harvey v. Doughty (1887) 58 L.T. 322. 
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A brings an action for breach of promise of marriage The court has 
jurisdiction.^ 

4. X is domiciled in England. X enters into a contract with A, to be 
performed in France. A brings an action against X for breach of contract. 
The court has jurisdiction.® 

5. X’s domicile of origin, which he has never abandoned, is Scottish. He 
is ordinarily resident in England, where he has a house and carries on business. 
He is absent in France. He has incurred in England a debt to A of £1,000 
A brings an action for the debt. The court (semble) has jurisdiction. 

6. X, domiciled or ordinarily resident in England, assaults A in France. 
A brings an action for the assault The court has jurisdiction. 

7. H and W are British subjects domiciled and ordinarily resident m 
England. W takes the four infant children of the marriage to U.S.A. and 
keeps them there without the consent of H. H then makes a settlement on the 
four children, takes proceedings in the Chancery Division to enforce the 
trusts, and the children thereupon become wards of court. The court has 
jurisdiction to make an injunction restraining W from keeping the infants out 
of tlie jurisdiction." 

Exception 4.® — The court may assume jurisdiction when 
the action is [for the administration of the personal 
estate of any deceased person who at the time of 
his death was domiciled in England,® or] for the 
execution (as to property situate in England) of the 
trusts of any written instrmnent, of which the person 
to be served with a writ (defendant) is a trustee, 
which ought to be executed according to the law of 
England.'® 

Comment 

The property subject to the trusts, or some portion of it, must 
be situate in England at the time when leave to serve the writ is 
given, or at any rate at the time of service, or when an application 
to the Court to set aside the service is made. Therefore, where the 
only property subject to the trust consisted of consols which the 
defendant had sold, before leaving England, so that at the time of 
the leave being given to serve him there was no property subject to 

« Eadad v. Bruce (1892) 8 T.L.R. 409. 

« Compa*re J^ones v. Scottish Insurance Co. (1886) 17 Q.B.D. 421. In that cas4 
the action could not be maintained, but the reason was that the defendant was 
held by the court not to be ordinarily resident or domiciled m England. 

^ Be LiddelVs Settlement Trusts [1936] Oh. (0,A.) 366. 

' « Old. in, r, 1 (d). Compare Bowling v. Cox £1926] A.C. 671, for an analogous 
jurisdiction in British Honduras in proceedings against executor of decedent 
^ domiciled in the colonjr who was in America, 

^ It is convenient to give the whole of this Exception, though the words in 
square brackets are best considered in the comment on Buie 49, p. 801, 
post, which refers to Jurisdiction in respect of a grant of administration. 
Winter v. Winter [1894] 1 Gh. 42L Compare Wood v. Middleton [1897] 1 Ch. 
161., This provision, covers the case where a person has died not domiciled in 
' England hut has created by will a trust in England. Note that the Exception 
has no sfpUcation to a trust which ought to he executed according to the law of 
Scotland (Trusts (Scotland) Act, 1921, s, 10) or any other country than England. 
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the trust nor had there been since, ser\ice was set aside. It appears, 
however, that other property eouamg into England when an action 
had been properly commenced under this Exception could be dealt 
with in that action without the necessity of the issue of a fresh writ 
for the administration of the trusts affecting it.^^ 

Illustrations 

1. N by deed conveys leasehold and freehold property in England to X and 
Y in trust^ on the death of N to sell the same and pay the proceeds to A and B, 
A and B bring an action against X and Y to have the trust executed. The 
court has jurisdiction. 

2. X is sole trustee of a settlement executed March, 1886 Under the trusts^ 
of the settlement, A is beneficially entitled to a sum of consols Before May 1, 
1893, X sells tlie consols and leaves England, and has not returned there. 
There is no other property in England which is subject to tlie trusts of the 
settlement. The Court has no jurisdiction to entertain an action by A for 
execution of the trusts of settlement. 

3. X is sole trustee of a settlement made in Scotland, and to be executed in 
accordance with the law of Scotland. A is, under the settlement, entitled to 
a share in money which is in England. X is in Scotland. The court has 
(semble) no jurisdiction to entertain an action by A for the execution of the 
trust 


Exception — The court may assume jurisdiction when- 

ever the action is one brought against a defendant 
not domiciled or ordinarily resident in Scotland to 
enforce, rescind, dissolve, annul, or otherwise affect 
a contract, or to recover damages or other relief for 
or in respect of the breach of a contract [which 
either is] — 

(i) made in England ; or 

fii) made by or through an agent trading or 
residing in England on behalf of a principal 
trading or residing out of England ; or 
(iii) by its terms or by implication is to be 
governed by English law, 

or is one brought against a defendant not domiciled 
or ordinarily resident in Scotland or [Northern} 
Ireland, in respect of a breach committed in 

Winter y. Winter [1894] 1 Ch. 421, 

12 See Orfi. XI, r. 1 (e), as amended in 1921 by K.S.O., June 23; and Wens- 
borough Paper Oo., Ltd. v* Laughland [IW] W.N. 394; Laugkland v. 
Wunsborough Paper Go.^ Ltd. [1921] 1 341, Ct. of Sess., decided 

before the rule was altered to exclude the case of a defendant domiciled of 
ordinarfiy resident in Scotland. The effect of this exclusion is extensive: 
Sassomi d Go, v, Graham d Go, and QrionUd Navigation Go, (192$) 133 IxT, 
{O.A.) 80$. 

12 * Iceland * in Ord. XI now means Kortherh Ireland: Hume Pipe and Oonorete 
Construction Co, v. Moraorete Ltd. [1942] 1 X.B. 1S9 (G.A.}» 
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England of a contract wherever made, even‘d 
though such breach was preceded or accompanied by 
a breach out of England which rendered impossible 
the performance of the part of the contract which 
ought to have been performed in England. 

Comment and illustrations 

This Exception is based upon Ord. XI, r. 1 (e). It will cover 
many of the cases where, by virtue of the Exchange Control Act, 
1947, s. 24, a duty is imposed upon a creditor resident in the United 
Kingdom to collect certain foreign debts. 

The Exception applies to four combinations of circumstances or 
cases. 

(1) Where a contract is made in England.^”^ 

1. X makes a contract in London with A X breaks tlie contract out of 
England. It makes no difterence m this instance whether the contract is 
broken in England or in a foreign country, or whether X is a British subject 
or an alien, e a French citizen or a citizen of the United States. The court 
has jurisdiction 

2. A charterparty made m London between A, a German company, and X, 
an Englishman, provides that disputes shall be settled by arbitration in 
Hamburg An award is made against X for £20,000, payment to be made in 
English currency. The award is not payable in England but the action on the 
award is to enforce a contract made in England. The court has jurisdiction.^® 

(2) Where a contract is made^^ by or through an agent, N, 
trading or residing in England, on behalf of a principal trading or 
residing in a foreign country, e.g., France or the United States, 
with any person trading or residing anywhere. 

Thus y, trading or residing in Jersey, makes a contract, through an agent, 
N, trading and residing in London, with A, who may be in or out of England, 
It is to be noted that while the agent whom X employs must, to come within 
this Case, be trading or residing in England, and the person who makes a 
contract through such agent must be trading or residing out of England, A, the 
other party to the contract, may make it wherever he happens to be. Thus, 
if X, the agent trading, etc., in London acting on behalf of X, residing, a.£r.> 
In France, bargains by letter that X will supply goods of a certain value to A, 
who is then travelling for pleasure from Paris to Rome, and A receives X’s 
offer when in Rome or Naples, the court has jurisdiction. Supposing, however, 

The remainder of this exception renders Johnson v. Taylor Bros, [1929] A.G. 
144, obsolete, 

15 When there is correspondence between persons m different countries, the 
contract is concluded in the place of final acceptance by letter or telegram; 
Benmm v. Be Bono [1924] A.C. 514; Cowan v. O^Connor (1888) 20 Q.B.U 
040; Clarke v. Harper and Bobinson [1938] N.Ir, 162; see post, pp. 59S-9, 
The contract must be actually made in England; it is not enough to 
provide in a contract signed at New York that it shall be held to be made 
and executed in London; but these terms are sufficient to bring the contract 
under head (iii), i,e., ‘ by its terms or by implication ’ to be governed by 
Bnglisb law; gee British Controlled Oilfields v. Stagg [1921] 'W.N. 319, 

I® Brenner Oeltransport v, Breton/ [1933] 1 R.B. 763. 

It may be concluded by, or merely through, an agent: National Mortgage, etc. 
Co. V. QosaeUn (1922) 38 882, 
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it turns out that X is at that moment when he employs N neither trading 
uor residing in a foreign country, but residing in England, the Court has not 
ill this case any jurisdiction under this Exception 


(3) Where the contract is by its terms or by implication to be 
governed by English law.^® 

1. A, an Englishman, and X, a French citizen, contract in writing that A 
shall provide a house in England for X at a certain rent, and that X shall pay 
the rent quarterly to A in England A provides a house, but X does not pay ^ 
the rent. The court has jurisdiction. 

2. If there be no definite statement in the contract as to the country 
where the money is to be paid, it is implied by English law that the money 
must be paid by X to A in England. The court has jurisdiction. 

3 A, a Scottish merchant, entered into an agreement with X, a Hong Kong 
merchant, for sugar to be shipped from Java to Bombay, one condition being 
that any dispute should be ‘settled by arbitration of London brokers in the 
usual manner, and this submission may be made a rule of Court’. This 
condition contains an explicit agreement that the law which should regulate 
the decision is the law of England The court has jurisdiction,^® 

In these three cases jurisdiction cannot, under the rule as altered 
in 1921, be exercised against a defendant domiciled or ordinarily 
resident in Scotland. 

(4) Where an action is brought for the breach in England of 
any contract-^ against a defendant not domiciled or ordinarily 
resident in Scotland or in Northern Ireland.^® 

1 X, a Frencli citizen, makes a contract in Jersey with A, a French citizen, 
to do certain work for A, and A contracts to pay X a certain price in London 
for the work done Either A or X breaks his part of the contract. The Court 
has jurisdiction. 

Compare Reynolds v Coleman (1887) 36 Ch.D. (C.A ) 453; Bell v. Antuceri.. 
London, etc. Line [1891] 1 Q.B. 103; Ocean S.S. Co., Ltd. v. Queensland 
State Wheat Board [1941] 1 K.B. (C.A.) 402; Hunie Fife and Concrete 
Construction Co. Y. Moracreie [1942] 1 K.B (C A.) 189 ; distinguish Claris 
V. Harper and Robinson [1938] N.I. 162; Kadel Chajktn Ltd. v. Mitchell Cotts 
[1947] 2 All E R. 786. 

A". V. Kwik Hoc Tong Handel Maatschappij v James Finlay d Co. [19271 
A.C. 604. 

20 As to when a contract is broken in England, compare Cherry v. Thompson 
(1872) L.E. 7 QB. 673; Holland v. Bennett [1902] 1 KB. (C.A.) 867; the 
termination of a contract by a letter written abroad is not a breach within 
the jurisdiction. Failure to pay, when payment would naturally be made m 
England, is a breach within the jurisdiction. O'Jfara, Ltd, v. Dodd [1912] 

2 Ir.R. 55; Thompson v. Palmer [1893] 2 QB. 80; Hoerler y. Hanover, etc. 

Works (1693) 10 T.L.B. 22 (C.A,) 103; Robey y. Snaefell Mining Co. (1887) 
20 152; HassaU v. Lawrence (1^7) 4 T.L.B. 23; DmoX d Co. y. Cans 

[1904] 2 K.B. 685; Fry d Co, y. Raggio (1892) 40 W,R. 120; Golden v. Darlow 
(1891) 8 T.L.B. 57; Rein y. Stem [1892] 1 Q.B. 753; Dreisel v. Drexel [1916] 

1 Ch. 251; Bidden Bros. y. Horst Go. [1912] A.C. 18. Contrast Anger v. 
Vasnier (1902) 18 T.Xf.B. (C.A.) 596; Comber v. Leyland [1898] A.C. 524; 
Re Aktiebolaget Eobertsfors [1910] 2 K.B. 733; Malik v. Norodin Bank 
Gestoslovenski [1946] 2 All B.R. (C.A.) 663. 

J.e,, prima facie a contract, Van Hemelryck v, W. Lyall Shipbuilding Co. 
[1921] 1 A.C. 698, 701; Cromie y. Moore [1936] 2 AU E.R. 177; Barra v. 
Bank of N.B.W. [1940] T.L.B. 170 (quasi-contract). 

33 Waterhouse v, Reid [1938] 1 E.B. {C.A.) 743. ‘ Ireland ’ now means Northern 
Ireland: Hume Pipe and Concrete Construction Co. v. Moracrete Ltd. [1942] 

1 K.B. 189 (C,A.). 
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2 The circumstances are the same as in the foregSpj^iilustration, except 
that A, though a French citizen and though he breaks the^l^tract in England 
by refusing to pay for the work done, in England, is domid^'^ or ordinarily 
resident in Scotland or Northern Ireland. The court (sembie) 'has no jurisdic- 


tion.2^ 

3. X, resident in London, repudiates a contract by a letter sent Uience to 
Egypt, where the contract was made. The court has juris dictiom^*^ 

4. X, a company in Rumania, by contract made there, agrees \o supply A 
with oil to be loaded on board ship at Rumanian ports, payment I tojlae made 
partly from a deposit made by A in London and partly in cash ^n |(l^najige for 
documents of title. X supplies oil to a less value than the deposit and then 
ceases to supply. The court has jurisdiction.^^ 

5. A, a German Jew, the manager of the London branch of X, a German 
company, is dismissed by X’s London agents, sues here for wrongful dismissal. 
The contract is governed by German law, but the breach is committed in 
England. The court has jurisdiction.^® 


Exception 6.^^ — The court may assume jurisdiction when- 
ever the action is founded on a tort committed in 
England. 


Comment and Illustration 

The meaning of this Exception which was xe-iatroduced by 
R. S. C. (No. 8), 1920, restoring the older state of the law altered by 
the R. S. C., 1888, is best seen from the following Illustration 

A is assaulted in England, or is injured in a collision in English 
territorial waters, or is libelled in England, by X, who then goes e.g., to France 
and does not return to England. The court has jurisdiction to entertain an 
action by A for the assault or for the libel, and it makes no difference in this 
matter what is X’s nationality. On the other hand a tort may be too remotdy 
connected with England to justify permission to exercise jurisdiction, as *for 
63 iftmple when the plaintiff alleged the appearance of libels in French and 
I^Bilgian newspapers of which only a few copies have been sold in England.^* 

This Exception clearly does not cover the case of an assault 
upon A, or a libel on A, by X, committed in Paris, If the court 
has jurisdiction to entertain such an action it must arise, if at 
all, under Exception 8.^® Clear evidence of a tort within the 
jurisdiction must be given.®® 

See Lenders v. Anderson (1883) 12 Q.B.D. 50; Watkins v. Scottish Imperial 

Go. (1889) 23 Q.B.D. 285. 

Compare Martin v. Stout [1925] A.C, 859, following Mutzenlecher v. La 

Aseguradora Bspanola [1906] 1 K.B. 254. 

Anglo-Saxon Petroleum Co. v. Steaua Romana SocidU anonyme pour VIndustrie 
Petrole [1924] W.N. (H.L.) 185. 

Oppenheimer v. Louis Rosenthal d Co. A.G. [1937] 1 All E.R. (C.A.) 23. 

27 See Ord. XI, r. X (ea). 

^*Krooh Y. Rossell et Oie (1937) 166 L.T. (O.A.) 379; contrast Bohhs v. 

, Australian Press AssoGiation [1933] 1 K.B, (C.A.) 1. 

, .See B^sception 3 and Oommant, pp. 186, 187, ante. Other cases of tort may 

fad under Exception 1, p.„ 183, ante; Exception 7 (post); see Lenders v, 

. xAn^r^on (1883), 12 Q,B-D. 60, 65 : or one concerned in a tortr may be served 
Exceptions, p. 194, post; Croft v. King ^1893] 1 Q.B. 419. 

Anfimom Cyammtd and Chemical Corporation [1944) 
Baia v. Bata [1948] W.N. S66, and post, pp. 803^04. 
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Exception 7/^ — The court may assume jurisdiction when- 
ever any injunction is sought as to an3’^thing to be 
done in England, or any nuisance in England is 
sought to be prevented or removed, whether dam- 
ages are or are not also sought in respect thereof. 

Comment 

The injunction sought for should have reference to something 
to be done in England, or to a nuisance in England, and must be 
the substantial relief claimed.^- An injunction, as usual in the 
cases of that form of relief, wOl not be given unless it is capable 
of being made effective, and unless there is real ground to 
anticipate repetition of the action in question.®^ Nor will it be 
accorded where another court can more conveniently deal with the 
question.^® 


illustrations 

1. X resident in Dublin, sends cards to A in London, through the post-office 
and otherwise, containing libellous and defamatory matter. A brings an action 
claiming an injunction to restrain X from sending such post-cards, and also 
claiming damages The court has jurisdiction.® ® 

2. X & Co. carry on business in Scotland, having a registered office in 
Glasgow. X & Co. at Manchester infringe A's trade-mark. A brings an action 
to restrain infringement. The court has jurisdiction.®^ 

3. A is the patentee of a particular kind of watch-case X, in Glasgow^, 
sells watch-cases of the patented kind in Scotland, and also in England, and 
particularly in Liverpool and in Manchester. X also in answer to applications 
by customers in England, sends the patented watch-cases to England in return 
for payment in Scotland. A brings an action against X for infringement of 
patent, and to obtain injunction against infringement of patent by X in 
England. Whether the court has jurisdiction?®® 

31 Ord. XI. r. 1 (/). 

32 Compare Eq De Penny [1891] 2 Ch. 63; Watson y. Daily Record [1907] 1 
K.B. (C.A.) 853; De Bemales y. New York Herald [1893] 2 Q.B. (C-A.) 97 n. ; 
Alexander Co v. Valentine d Sons (1908) 25 T.LE. (C.A.) 29; Joynt v. 
McCrum [1899] 1 Ir.B. 217, Eor a case where a domiciled Scotsman would 
also sue in Scotland, see British Marine Association y. Mclnnes (1886) 31 
S J. 95. 

33 See Marshall y. Marshall (1888) 38 Ch.D. (C.A.) 330. 

34 De Bernales v. New York Herald [1893] 2 Q.B. (C.A.) 97 n Compare 
Watson Y. Daily Record^ Ltd. [1907] 1 K.B. (C.A.) 853, and contrast Alexander 
S Go. Y. Valentine d Sons (1908) 25 T.L.B. 29. 

33 Rosier y. Hilhery [1925] Ch. (C-A.) 250; SociitS O&nirale de Pans y. Dreyfus 
am) 29 Ch.D. 289; (1887) 37 Gh.D. 215. 

36 Tozier y. Hawkins (1885) 15 Q.B.D. 650 (C.A.) 680, Compare the judgment 
of the House of Lords on the similar rale of court m Ireland : Dunlop Ruhher 
Co. Y. Dunlop [1920] 1 Ir.B. 280; [1921] 1 A.C. 367. See also Alexander d 
Co. Y. Valentine d Sons (1908) 25 T.L.B. 29. 

3^ Ite Bvxland's Trade Mark (1889) 41 Ch.D. 542. Compare Marshall v. Marshall 
(1888) 38 Gh.D. (C.A.) 330. 

33 Speckhart Y. Campbell [1884] W.H. 24, but order set aside by C.A. ; Bittleston, 
C. 0.^ 248, action in Scotland being aYailable; leave was given when an English 
comj^ny brought an action against a German company to restrain threats in 
i^pect of certain letters patent applied for: BrtHsh Oxygen Co v. Gesellschaft 

D. 13 
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4. X resides in Scotland, and there contracts with A & Co., an English 
coinpany, to perform certain services in the Transvaal at a salary. He goes to 
the Transvaal, but returns thence before he has fully performed his contract. 
A & Co refuse to pay X part of salary which he claims. X threatens a 
petition for the winding-up of A & Co. A & Co. bring an action against X, 
claiming (1) rescission of contract, (2) return of moneys paid, (3) injunction 
to restrain X from presenting petition. The court has jurisdiction 

5. N, a trader in England, orders goods from X, a foreign manufacturer 
in Switzerland X addresses the goods to N in England and delivers them to 
the Swiss post-office by which they are forwarded to England. The goods are 
manufactured by X according to an invention protected by an English patent. 
An action is brought by A, the patentee, against X, claiming an injunction 
against infringement of patent The court has no jurisdiction.^® 


Exception 8.^^ — Whenever any person out of England 
is a necessary or proper party to an action properly 
brought against some other person duly served with 
a Writ in England, the court may assume jurisdiction 
to entertain an action against such first mentioned 
person as a co-defendant in the action • 

Comment 

It may be necessary or proper that a plaintifi, A, should make 
not only one person, X, but also some other person, Y, defendant 
in an action. This is so, for example, 'where X and Y are johit 
debtors, or where A has a claim, alternatively, either against X or 
Y. Under these circumstances, one of the defendants, X, may be 
in England and be duly served with a writ, whilst the other 
defendant, Y, may be out of England, so that it is impossible to 
effect service on him in England. This is the state of things to 
'which Exception 8 applies. 

/fir hndustnegasverwe-rtung (1931) 48 B.P.O. 130; Chermsche Fabrik v 
Badisohe Aniltn und Soda Fabrik (1904) 20 T.L.R. 652. Compare lie Burhnd's 
Trade Mark: (1889) 41 Ch.D. 642; and Kinahan v. Kinahan (1890) 45 Ch.D. 78. 
39 Lisbon Berlyn Gold Fields v. Heddle (1886) 62 L.T. 796. Semble^ thati the 
claim for an injunction justifies jurisdiction though X resides in Scotland. 
See Ord. XI, r. 2; Re Be Penny [1891] 2 Oh. 63; Waygood d Go, v. Bennie 
(1886) 12 R. 661. 

"*0 The sale and delive^ of the goods by X was complete on their being delivered 
to the post*office in Switzerland. Nothing was done by X in England for which 
A had a right of action. Badisohe Aniltn und Soda Fahrih 7. Basle Ohemml 
Works, Bmdsohedler [1898] A.O. 200; Saccharin Corporation v. Reitmeyer d 
Co, [1900] 2 Oh. 669. Aliter if X had brought the goods to England and there 
sold them. SenhUj in the particular case, that (1) there was neither a right 
of action against X xf (e.g.) he had appeared before the Court, nor (2) a right 
to serve him with process out of England. 

4S- Comifare the language of Ord: XI, r, 1 (gf). 

A fopign partnership is not a person within the meaning of this Exception, and 
service must be effected on the mdividual partners. See ffellfeld v. Eechnitm 
[1914] 1 Oh. (OA,) 748. 

bee fott, in Tyne ImproveTnent Commissioners v. Armament Anvmois 
BiAl others. The Brabo [1948] P, 33 (C.A.); Chaney v. Murphy (1948) 
64 T.L.B. 489. 
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In order that under these circumstances the court may have 
jurisdiction within Exception 8, three conditions must be fulfilled : — 

(1) There must be an action properly brought against X, the 
original defendant. By ‘ properly brought ’ is meant that it is 
brought against X as a principal or at least a real and substantial 
defendant. He must not be, that is to say, a person against whom 
the action is brought for the sake of giving the court jurisdiction 
over his co-defendant, 

The original action may be an action for a tort.^^ 

(2) X must be duly served with the writ in England. 

It would appear to follow that Exception 8 has no application 
either where all the defendants, or none of the defendants, in an 
action, are in England. It is applicable, in other words, only where 
one at least of the defendants is in England and one at least of the 
defendants is not in England.*^® Hence, where Exception 8 applies, 
the court may have jurisdiction to entertain an action against a 
person over whom, if the action had been brought against him 
alone, the court would have no jurisdiction.'^^ 

(3) Y, who is out of England, must be either a necessary or 
proper party to the action. 

The question whether Y is a proper party to an action against 
X depends on this : Supposing both X and Y had been in England, 
would they both have been proper parties to the action ? If they 
would, and only one of them, X, is in this country, then, under our 
Exception, the court has jurisdiction to entertain an action against 
the other, Y, just as if he had been in this coimtry.^® 

See, especially, Yorkshire Tannery v. Eghnton Co. (1884) 54 L.J. Ch. 81, and 
compare Tassell v. Hallen [1892] 1 Q.B. 321; Collins v. North British, etc.. 
Ins. Co. [1894] 3 Ch. 228; Plaskitt v. Bddis (1898) 79 L.T. 136. 

See also Witted v. Galbraith [1893] 1 Q.B, (C A ) 577 ; Deutsche National 
Barik v. Paul [1898] 1 Ch. 283; The Due d*Aumale [1903] P, (C.A.) 18, where 
the defendant out of the junsdiction was the more important : Bawtree v. Great 
North West Central Ry. (1898) 14 T.L R. 448. Cases where the English 
defendant is merely added to create ground for service outside the jurisdiction 
will not support service outside: Flower v. Bose S Co. (1891) 7 T.L.B. SBO; 
compare Sharpies v. Eason A Son [1911] 2 Ir.R. 436 ; Ross v. Eason 6 Son 
[1911] 2 Ir.E. 459, both decisions of the Court of Appeal on the corresponding 
Irish Order; Rosier v. Htlhery [1925] Ch. (C.A.) 250. 

45 Croft V. King [1893] 1 Q.B. 419; Wtlhams v. Cartwnght [1895] 1 Q.B. (GA.) 
142; Chance v. Berndge (1895) 11 T.L.B. 528; Cooney v. Wilson and Hender- 
son [1913] 2 Ir.B. (O.A.) m; The Duo d^Aumale [1903] P. (C.A.) 18. 

44 Whether it may apply where both defendants are out of England, but one 
of them, X, is served with a writ out of England under some other clause of 
Ord. XI, e.g., under clause (c) (Exception 3) as a person domiciled in England? 
The words of Ord. XI, r. 1 (g) seem to show that this question must be 
answered in the negative, for in the supposed case the original defendant, X, 
is not served within the jurisdiction. In Harney v. Dougherty (1887) ^ li.T. 
322, a contrary opinion seems to be expressed or implied; but see John BusseU 
<t Co., Ltd. V. Cayzer, Imine d Co., Ltd. [1916] 2 A.C- 298, which decides 
that the submission of one of two defendants in Scotland is no ground for 
jurisdiction over the other. 

47 Wilfiams v. Cartwright [1895] 1 Q.B. (O.A.) 142, 145, judgment of Bsher, 

and 148, judgment of Bigby, HJ. 

48 See Massey v. Heynes (1888) 21 Q.B.B. (C-A.) 380, 338, judgment of Esb&c, 
M.B.; Jmney v. Mackintosh (1886) 33 Ch.B* 595; Be Lam (188Q 55 
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‘If a person is mixed up in a transaction carried out in this 
country by English subjects, I see no reason why he should not be 
dealt with, for the purpose of service of process, as if he was 
amenable to the jurisdiction of the courts here. If he does not 
choose to submit to the jurisdiction he must take his chances, and 
no remedy will be effective against him unless he has property in 
this country. I see no particular hardship in saying that he must 
come to the courts of this country if he wishes to defend himself 
Exception 8 applies to a defendant domiciled or ordinarily 
resident in Scotland or either part of Ireland. 

The jurisdiction is essentially discretionary, and will not be 
exercised if a foreign court can more conveniently decide the 
issue/^ or if the plaintiff fails to make a full disclosure of the 
facts.^^ 


Illustrations 

1. X, on instructions from Y, enters, as agent for Y, into a contract witli A. 
The contract is made in London, and is to be performed out of England. Y 
repudiates the contract. A brings an action against X, who is in England, for 
breach of warranty that X was authorised to contract for Y, who is in Austria, 
and has an alternative claim against Y if X was authorised to contract for 
him. The court has jurisdiction to entertain an action against Y as co-defen- 
dant with X.^^ 

2. A brings an action against X and Y for breach of agreement to convey to 
A their respective shares in partnership formerly carried on by A, X, and Y. 
X is served with a writ in England. Y is in the United States. Y is a 
necessary or proper party to the action. The court has jurisdiction.®'^ 

3. A & Co, an American company, own a patent for barbed wire. Y, 
carrying on business in Ireland, buys from N, in America, wire which is an 
infringement of A & Co.’s patent. X & Co., a steamship company, carry the 
wire for Y and land it at Liverpool for transhipment to Y in Ireland. X & 
Co. are an English company A & Co. bring an action against X & Co, to 
obtain an injunction against their dealing with the wire. Application for leave 
to add Y and serve Y with writ and notice in Ireland. The court has 
jurisdiction.®® 

149; Collins v. North 'British Mercantile Insurance Co. [1894] 3 Ch. 228; 
Buder v. Amsterdamsch Trustees Kantcor [1902] 2 Cb, 132; The Blton [1891] 
P. 266 ; Thanemore Steamship Co, v. Thompson (1885) 62 L.T. 562 ; The 
Due d'Aurmle [1903] P. (C A.) 18; Oesterreichische Export, etc. Co. v. British 
Indemnity Co., Ltd. [1914] 2 X,B. (O.A.) 747, Re Beck (1917) 87 LJ.Ch. 
336; Joynt v. MeCrum [1899] 1 Ir-B. 217; Ellinger v. Guiness Mahon d Co* 
[1939] 4 All E.R, 16. 

21 Q.B.D., p 334, judgment of ’Wills, J. 

50 See The Washburn, etc. Co, v. The Cunard Co. S Darhes (1889) 6 T.L.E 592, 
judgment of Stirling, J, ; Lopez v. Ghavarri [1901] W.H* 116 ; S.S. Thanemore 
V. Thompson (1886) 62 L.T. 662; Massey v. Heynes (1888) 21 Q.B.B. (C.A.) 
830, with which contrast language of Grove, J., and Huddleston, B., in 
Speller v. Bristol Co. (1884) 13 Q.B.D. 96, 98 , 99. But see Harvey v. 
Dougherty (1887) 56 L.T. 322. 

See The Hagen [1908] P. (OA.) 189; Lopez y* Chavarn [1901] W.H. 116; 
Rosier V. Bilhery [1926] Oh. (C.A.) 250; Re SohinU [1926] Ch. (C.A.) 710; 
distinguish Ellinger v. Outness Mahon c0 Co. (1939) 4 All B.R. 16^ 

BhomfisU V. Serenyt (1946) 173 L.T. 391 (C.A ). 

Massey v. Heynes (1888) 21 Q.B.B* <C*A.) 330. Contrast Indigo Oo* v. Ogilvy 
[1891] 2 Cb. (C.A.) 31. 

S'* Jjtghtowler v. Lightowler [1884] W.K. 8. 

Washhum. etc. Co* V. Cunard Co. d Bathes (1889) 6 TX-B. 592, 
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4 A brings an action of deceit against X and Y in respect of a fraud 
jointly committed by them in London. X is in England Y is domiciled and 
resident in Scotland. X has been served \ntli the writ, and Y is a necessary 
and proper party to the action The court has jurisdiction.*’® 

5 A brings an action against X, residing in England, and against Y, 
domiciled or ordinarily resident in Scotland, Before X is served with the writ, 
A applies for leave to serve the writ on Y in Scotland The court has no 
jurisdiction 

6 N, who carries on business in London, deposits policies of life insurance 
with A & Co,, a German bank, as security for advances made to him N 
afterwards creates a second charge on the same policies m favour of Y, who 
resides m Germany A & Co subsequently acquire the equity of redemption in 
the policies and transfer it to X, resident in England, as trustee for A & Co. 
An action for foreclosure is then brought against X by A & Co, who then 
apply for leave to add Y as defendant and serve notice of writ on Y in 
Germany. The court has no jurisdiction 


Exception 9.°° — The court may assume jurisdiction when 
the action is brought by a mortgagee or mortgagor 
in relation to the mortgage of personal property 
situate in England, and seeks relief of the nature or 
kind following, that is to say, sale, foreclosure, 
delivery of possession by the mortgagor, redemption, 
reconveyance, deliver^’ of possession by the mort- 
gagee, but does not seek (unless and except so far as 
permissible under Exception 5 ®°) any personal judg- 
ment or order for payment of any moneys due under 
the mortgage. 


Comment 

This Exception, which follows the wording of Ord* XI, r, 1 (fe), 
makes good a defect arising from the fact that an action, e.g., for 
foreclosure, in respect of a mortgage of personal property, is not 
regarded by English law as an action founded on a breach of 
contract, whether or not the mortgage deed provides expressly for 
the payment of interest on the sum in respect of which the mort- 
gage is created and the repayment of the principal. This view, 
of course, rests on the fact that the mortgagee has, strictly speaking, 
a legal estate in or charge on the property, the subject of the mort- 
gage, and an action for foreclosure is founded on his ownership, not 
on a breach of contract, though such a breach is the occasion for 


'5^ Wilhams v. Cartwright [1895] 1 Q.B. (C.A.) 142. 

•S’" See The Yorkshire Tannery v. Eghnton Co. (1884) 54 L.J.Ch. 81. 

Deutsche National Bank v. Paul [1898] 1 Ch, 283. No actual relief \vas 
claimed against X,*who was therefore not properly made a defendant, but 
should have been joined as co-plaintiff. The action therefore was not properly 
brought against X* Hence Exception 8 does not apply. 

Ord. XI, r. 1 (k), added in July, 1916. 

^0 * Except as permissible under Ord. XI, r. 1 {e)\ See p. 189, ante. 
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the action to assert the right of ownership. There is obviously no 
good ground for refusing to exercise jurisdiction in the case of an 
action of this kind, and the casus omissus is now made good. The 
jurisdiction, it will be observed, is essentially directed m rem, in 
accordance with the principle of Rule 25, and no claim is made 
in respect of it to extend personal jurisdiction over persons outside 
of England beyond dealing with property in England. This dis- 
tinguishes the jurisdiction wholly from the Scottish practice of 
arresting property as a means of founding jurisdiction in matters 
quite unconnected with the property. 

Illustrations 

1. X, as beneficial owner, conveyed to A by way of mortgage his interest in 
personalty under an English marriage settlement, in order to secure a loan and 
the interest payable on it Both X and A were then resident in England, but 
X is now residing in Australia A issues an originating summons against X 
claiming an account of the sum due under the mortgage deed and enforcement 
of payment of that sum by foreclosure or sale, and applies to the court for 
leave to serve the summons on X in Australia. The court may allow service.®^ 

2. A & Co , bankers, carrying on business in England, claim as against X, 
residing in Germany, a declaration that they are entitled to a charge on certain 
policies of life assurance deposited with them, and that the said charge may be 
enforced by foreclosure. The court has jurisdiction 

3. A, having obtained judgment against X for £2,000, obtains an order 
charging the judgment debt with interest on X^s shares in a public company 
in England. X is resident in America. In order to enforce the charge A 
institutes an action asking for the sale of the shares. The court has 
jurisdiction.®* 

Exception 10. — The court may assume jurisdiction when 
the action is brought under the Carriage by Air Act, 
1932 /“ 

Oomment 

This Exception is based on Ord. XI, r. 1 (i) added in 1933» 
The Act provides uniform rules for the international carriage of 
persons or goods by air for reward. International carriage covers 
transit between the territories of two High Contracting Parties^* 
or between two points within the territory of one party, if there 
is an agreed stopping place within the territory of another power, 

61 Contrast Hughes v. Oxenham [1913] 1 Ch. (O.A.) 264, which was decided in 
the opposite sense und^r Ord. XI, r, 1 (e), Exception 6, p. 189, ant3, 
and in which an alteration of the rules to cover such cases was suggested. 

62 Contrast Deutsche National Bank y. Paul [1898] 1 Ch. 283, decided tinder the 
old rules. 

Contrast KolcKmarm v. Meurice [1903] 1 K.B. 534. As to charging orders, 
see the Judgments Act, 1838, ss* 14, 16j 3 & 4 Viet. c. 82, s. 1; Ord. XIiVI, 

T. 1. 

M Pov'e, list of the parties to the Warsaw Convention on which the Act is based, 
see the Carriage by Air (Parties to Convention) Order, 1936. 

^ See PMlimscn v. hfifiperiat Airways [1939] A.C. 332, as to the meaning and 
proof of ^ ffigb Contracting^ Party Execution cannot issue .against the pro* 
pmrty of any High Contracting Party, e. 2 ad finm. 
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even if not a party to the Convention.®® Any action for damages 
must be brought at the option of the plaintiff in the territory of 
one of the contracting powers either before the court at the place 
of destination or before the court having jurisdiction where the 
carrier ordinarily resides or has his principal place of business, or 
has an establishment by which the contract has been made.®" 


Exception 11/® — Notwithstanding anything contained in 
any of the Exceptions to Rule 28, the parties to any 
contract may agree (a) that the court shall have 
jurisdiction to entertain any action in respect of such 
contract, and, moreover, or in the alternative, (b) 
that service of any writ of summons in any such 
action may be effected at any place within or out 
of England, on any party or on any person on behalf 
of any party or in any manner specified or indicated 
in such contract. Ser\dce of any such writ of 
summons at the place (if any) or on the party or 
on the person (if any) or in the manner (if any) 
specified or indicated in the contract shall be deemed 
to be good and effective service wherever the parties 
are resident, and if no place or mode or person be 
so specified or indicated, service out of England of 
such writ may be ordered. 

Gommetit 

This Exception follows and is based upon the language of 
Ord. XI, r. 2a. Though not free from ambiguity, it seems that 
the net effect thereof is to extend the jurisdiction of the court to 
any case in which the parties have either expressly or implicitly 
agreed to accept such Jurisdiction- This provision is in accordance 
with the principle ®® that a court has jurisdiction over any person 

Schedule 1, article 1 (2). Grexn v. Imperial Airways [1937] 1 Z.B. (C.A.) 50, 
where a majority of the court held Brussels to be an ^eed stopping place on 
a journey from London to Antwerp and back. See Westminster Bank Lid* 
Y. Imperial Airways [1936] 2 All B.B. 890. 

Schedule I, art. ^ (1), 

Ord. XI, r. 2a ; this rule was made to remove the inconvenience resulting from 
the decision in British Wagm €o. v. Gray [1896] 1 Q.B. 85 (O.A.) l£at an 
agreement by a person domiciled or ordinarily resident in Scotland providing 
for the service <m him of an English wnt of summons in respect of the breach 
of su(h agremait would be invalid, although, had the agreement been for 
service on an agent in England, service there would !»ve been valid. M<ml- 
g^mery, Janes d Cb. v. lAehenikal Ca* [18^1 1 ^7* CJompare 

Tharsts Sulp^viTf etc, €o, v. SodiU IndustrielU (1889) 6 T.L.B. 618. 

See Buie 24, p. 166, anU^ 
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who by his conduct has precluded himself from objectiug to its 
jurisdiction. 

Two cases are to be distinguished : — 

(a) The parties to a contract may expressly agree that the 
court shall have ]urisdiction to entertain an action in respect of 
such contract, and may further agree as to the manner in which 
a writ of summons in such an action is to be served. If any dispute 
arises m regard to the contract, the court will have jurisdiction to 
entertain an action against a defendant resident out of England, 
provided that service of the writ of summons is effected in the 
manner provided for in the agreement (if any) between the parties. 
If no agreement has been made on this head the court may order 
service of a writ out of England. It must, however, be noted that 
the court has no power to order such service (if there is an agree- 
ment as to the mode of service) otherwise than as provided by the 
agreement. 

(b) Without expressly agreeing that the court shall have juris- 
diction in respect of a contract, the parties may agree as to the 
mode in which service of a writ of summons in any action arising 
out of the contract may be effected. If the mode of service is 
followed as prescribed in the agreement, the court will have juris- 
diction over a defendant resident out of England, The court, how- 
ever, has no power to order service out of England in such a case ; 
its jurisdiction depends entirely on the precise carrying out of the 
agreement between the parties. 

The following observations deserve attention : — 

(1) Where an agreement as to service of a writ has been made 
by the parties, the writ may be served in any place, on any person, 
and in any manner consistent with the agreement, and without any 
application to the court. The court, however, on an application 
by the defendant would doubtless set aside any service which was 
not in accordance with the agreement, and probably also any 
service based on what the court considered unreasonable terms in 
the agreement as to service. In cases where the court has power to 
order service, the exercise of this power is entirely discretionary. 
It may be noted that when this Exception is applicable, the fact 
that the defendant is domiciled or ordinarily resident in Scotland 
or Northern Ireland, is no bar to the jurisdiction. 

(2) Though no express provision is made that an agreement to 
come within the application of this Exception naust be in writing, 
it is obvious that, in default of a written agreement, it would often 
be impossible to establish the existence or the precise terms of such 
an agreement. 

(S) The giving to the court jurisdiction to entertain an action 
on contract does not in general affect the law by which the meaning 
of the contract is to be determined. There exists, however, one 
important limitation to this principle. An English court gives a wide 
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extension to the rule that matters of procedure are governed by the 
lex fori^ and hence treats the limitation of the time within which 
an action or other proceedmg must be brought as a matter of 
procedure. The result is that an action on a French contract, i.c., 
one made in France and wholly to be performed in France, if 
brought within the jurisdiction of the court, wiR be barred by the 
English and not by the French rule regarding the time within which 
such an action must be brought, and similarly no doubt as regards 
the necessity of written evidence. 

Illustrations 

1 A and X, resident in England, make a contract in France for the 
carrying out of certain work by X in that country, and agree that the court 
shall have jurisdiction in anv action arising out of the contract. X takes up 
his permanent residence m France and acquires a French domicile A brings 
an action for X’s failure to carry out his part of the contract The court has 
jurisdiction 

2 A, resident in England, contracts in Edinburgh with X, resident and 
domiciled m Scotland, for the erection by the latter of a house there It is 
agreed that a writ of summons arising out of the contract may be served by 
being sent by post to X at his business address On default by X, A initiates 
an action by sending a writ to X in the prescribed manner. The court has 
jurisdiction 

3 The circumstances are the same as in Illustration 2, except that the writ 
is sent by post to X in Dublin, where he has established his residence. The 
court has no jurisdiction 

’Exception 12.” — The court has jurisdiction to entertain 
an action against any two or more persons being 
liable as co-partners, and carrying on business in 
England when sued in the name of the firm (if any) 
of which such persons were co-partners at the time 
of the accruing of the cause of action. 

Comment 

This Exception is groimded on Ord. XLVIIIa, r. 1. 

The Order appears indeed at first sight to do little more than 
allow and regulate ‘ actions by and against firms and persons carry- 
ing on business in names other than, their own % and not to touch 
the extent of the court’s jurisdiction. But it has in reality a 
wider effect, at any rate as regards actions against partner- 
ships, than this, and in such actions may extend the jurisdiction 

The case does not fall 'within Exception 3 or Exception 6, and save for the 
agreement, the court would have no jurisdiction. 

71 0i4, XI/VIIIa, rr. 1, 3; Worcester, etc, Bartking Go, v, Firhank [1894] 1 Q,B 
(C.A.) 784. Ck>mpare Grant v, Anderson [1892] 1 Q.B. (C.A.) 108; Bussell 
Y. Camhefort (1889) 23 Q.B.B. (C.A.) 526, which, however, was decided under 
repefbied Ord. IX, r. 6. The l^gistration of Businese Names Act, 1916. 
requires the registration of business names, principal place of business, name 
and nationality with xesidenee of each partner, etc, ; see Golicifor to the Board 
of Tfode v, JBmest I X.B, 816; Hawkins v, DnchS [1921] 3 E.B, 226: 

Brpwn V. Thomas and Burrows (X92S) 39 T.L.B. 132. 
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of the court over defendants who are absent from England. For 
the Order provides, in actions against a firm carrying on business 
in England in a firm name, a mode of serving the writ at the 
firm’s place of business in England which is applicable whether the 
members of the partnership be m England or not. Hence, in 
actions within the Order (t.e., Exception 12), the court has, in 
effect, jurisdiction to entertain actions against persons who are not 
resident in England. 

As to this Exception, the following points deserve notice. 

(1) It applies only to partners carrying on business in England^ 
and carrying %t on under a firm name.'^^ Otherwise it is necessary 
to sue each partner, naming them separately in the writ, which 
must be served in the ordinary way in England or by permission 
under Ord. XI outside. 

(2) It extends to a firm, all or any of whom are foreigners 
or aliens. ^ If the firm carries on business [in England], then, 
whether it is an English or a foreign firm, and whether it 
also carries on business in a colony or abroad or not, a writ may 
be issued against the partners in the firm name without leave, under 
Order XLVIIIa, r. 1 Exception 12 applies.^'^ 

(3) The jurisdiction of the court is not discretionary, for the 
writ may be served by the plaintiff in the way directed by the 
Order without leave of the court. 

(4f) Exception 12 extends to cases which may not faU within any 
of the foregoing eleven Exceptions.^^ 

^2 As to connection between rules as to the service of a wnt and the jnnsdiction 
of the court, see Heinemann v. Hale [1891] 2 Q.B. 83, 86, 87, ludgment of 
Cave, J. ; John Russell (£ Oo., Ltd, v Gayzer^ Irvine & Go. [1916] 2 A,C. 298, 
303, judgment of Lord Haldane; Re King Go.'s Trade Mark [1892] 2 Oh. 462, 
483; Pemberton v. Hughes [1899] 1 Ch. (C.A.) 781, 792, 'per Lindley, M.R.; 
Countess de Gasquet James v. Duke of Mecklenburg -Schwerin [1914] P, 63, 
64; Johnson v. Taylor Bros. [1920] A.C. 144; Hobbs v. Australian Press 
Association [1933] 1 K.B. (C.A.); Meyer v. Dreyfus et Cte [194{>] 3 All E.R. 
(C.A.) 157; and pp. 172, 180, ante. 

"3 Hellfeld v. Rechnitzer [1914] 1 Ch. (C.A) ,748; Singleton v. Roberts (1894) 
70 L.T. 687; Dobson v FesU, Rosini d Co. [1891] 2 Q.B. (CA.) 92. A 
newspaper name is not a firm name: see De Bemales v. Hew York Herald 
(1883) 68 L.T 658. 

Worcester^ etc Banking Go. v. Firhanh [1894] 1 Q3. (C.A.) 784 , 788, judg- 
ment of Esher, M K. ; and p. 780, judgment of Davey, L.J., dissenting from 
opinion of Coleridge, C.J., and Wright, J., in Grant v. Anderson [1892] 
1 <3.B. 108; and contrast Western National Banhf etc. Co. of New York v. 

, Perez [1891] 1 Q B. (C.A.) 304, and Indigo Go. v. Ogilvy [1891] 2 Ch. (C.A.) 
31, decided before Ord. XLVIIIa, r 1, came into force. 

^5 The mere use of an agent is not carrying on business; see Grant v. Anderson 
[1892] 1 Q.B. (C.A.) 108; Okura S Co. v. Forshacha Jenverks Aktieholag 
[1914] 1 K.B. (C.A.) 715; Thames and Mersey Marine Insurance Go, v 
Austrian Lloyd Cb. (1914) 111 L.T. (C.A.) 97. There must be a place of 
business: Singleton v. Roberts d Go. (1894) 70 L.T. 687; compare Heinemann 
V. Hale Go. [1891] 2 Q.B. (C.A.) 83, See Shepherd v. Hirschf Pritchard d 
Co. (1890) 45 Ch.B. 231; Lysaght v. Clark [1891] 1 Q.B. 652. 

Ibid. But the service must be effected exactly in the way prescribed by 
"Ord. XLYHIa, r* S, not on the firm abroad: Dobson v. Fesiit Rosini d 
, Go. [1891] 2 Q.B. (O.A) 92; BellhU v. Rechnitzer [1914] 1 Oh. (C.A.) 748. 

^7 IJfofce that, in an action against firm in the firm name, execution can as a rule, 
’as regards partners who are not in England, issue only against the property of 
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Question * — ^Has the court jurisdiction in cases not falling within 
Exceptions 1 to 11 (i.e., not falling within Ord. XI, rr. 1, 2a) to 
entertain an action against an individual who is not in England, 
but who carries on business in England in a name or style other 
than his own name ? 

This inquiry is suggested by the very wide terms of Ord. 
XLVIIIa, r. 11, which runs as follows : ‘ Any person carrying on 
business within the jurisdiction in a name or style other than his 
own name may be sued in such name or style, as if it were a firm 
name ; and, so far as the nature of the case will permit, all rules 
relatmg to proceedings against firms shall apply 

The inquiry must be answered in the negative. If the defendant 
is not in England, whether he be, a.g., a Frenchman,'® a domiciled 
Scotsman, or (it is submitted) an Englishman, the jurisdiction of 
the court is not extended by his use in England of a trade name. 
In such circumstances, ‘A person desiring to proceed against a 
single person, if he is a foreigner or a Scotsman [or an Englishman], 
must go under Ord. XI [i.e., rmder Exceptions 1 to 11], and cannot 
proceed under Ord. XLVIIIa, r. 11 [i.e., under Exception 12]. 
That is the substance and principle of the thing 

illustrations 

1. Y and Z carry on business in London under the firm name of X & Co. 
A brings an action against X & Co. for the breach of a contract made by 
X & Co. with A to carry goods for A from France to America Y and Z are 
neither of them in England The court has jurisdiction to entertain the 
action.®® 

2. Y and Z are residing in Natal. They carry on business under tlie firm 
name of X & Co. both in Natal and England. A sues X & Co. upon a 
promissory note made by Y and Z in Cape Town and payable at their London 


the partnership which is in England (Ord. XliVIIlA, r, 8), and not against the 
property of such absent partners ■v^hicb is not property of the partnership, 
unless, of course, under Ord. SI, r. 1, service out of England has been per- 
mitted on such partners (see Lindsay v. Crawford and Lindsays (1911) 45 
Ir L.T.E. 62; Hohhs v, Australian Press Association [1933] 1 K.B. (G.A.) 1), 
or they have appeared or been served m England after the issue of the writ in 
the action. So as regards charging orders: Brown* Janson d Co, v* Hutchinson 
d Co, [1896] 1 Q.B. 737. 

It should be noted that process is sometimes possible under Ord, IX, r. 8a; 
see p. 176, ante, 

8t, Gobain, etc. Go. v. Hoyermann's Agency [1893] 2 Q.B. (C.A.) 96; see 
TayUrr Bros. V. A. Johnson d Co. [1917] W,N. (C.A.) 341. Compare Russell 
V. GawBefort (1889) 23 Q.B.B. 526, overruling CKeU v. Clason (1876) 46 
L.J.Q.B. 191, and PoUexfen v. Sibson (1886) 16 Q.B.B. 792. 

Maclver v. Bums [1896] 2 Ch, (CA.) 830, 635, per Bindley, L.J,; Taylor 
Bros, V. A. Johnson d Go. [1917] W.N. (C.A.) 341. 

Contrast St Gobain, etc. Go, v, Eoyermann's Agency [1893] 2 Q.B. (C.A.) 
96, and Macloer v. Burns, interpreting Ord. XLVIIIa, r. 11, with Worcester, 
etc. Banking Go, v. Firhunk [1894] 1 Q.B. (C.A.) 784, interpreting Oid. 
XLVIIIa, r. 1. 

See WoreesUr* etc. Banking Go. v. Firbank [1894] 1 Q.B- (G.A.) 784. It 
would apparently have made no difference if Y and Z had been aliens, e.g,, 
Frenchmen, carrying on business both in France and in England. Ibid.* pp. 
787, 788, judgment of ^her, M.B. 
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office, and A issues a writ against them in the name of X & Co The court has 
jurisdiction to entertain the action 

3 Y and Z are owners of a Melbourne paper, but have, unknown to X, a 
branch in England A claims damages for a statement m the paper against a 
press association in London and obtains leave to serve the writ under Order XI 
on the firm in Melbourne Y and Z object to the use of Order XLYIIIa, r. 1, 
to sue in the firm’s name The court has jurisdiction to entertain the action.® ^ 

NOTE 

Third Paety Procedure — R. S C, Ord XVIa Where a defendant in an 
action claims to be entitled either to contribution or to indemnity against any ' 
person not a party to the action (called hereinafter a third party), or to any 
relief connected with the original subject-matter and substantially the same as 
that claimed by the plaintiff ; or that any question connected with the subject^ 
matter is substantially the same as some question between the plaintiff and 
defendant and should be decided as between the plaintiff, the defendant, and 
the third party or between either or any of them, the court may in its 
discretion issue a notice to be served on the third party, and thus exerase 
jurisdiction in the manner provided by Ord. XVIa, over such third party. For 
the procedure in such case the reader is referred to the Rules of Court, and 
works on practice 

Third party procedure which originates in the Judicature Act, 1873, s. 24 (3), 
now the Supreme Court of Judicature (Consolidation) Act, 1925, s. 39, is, as 
regards service out of England of a third party notice issued by a defendant 
under Ord XVIa, governed in all probability by Ord XI, r. 1, so that a 
defendant can obtain leave to serve such notice on a third party out of England 
only when the subject-matter of his claim falls under one or other of the specific 
cases enumerated in Ord XI, r. 1 (see Rule 28, Exceptions 1 to 10), in which 
service of a writ out of England will be allowed. Swansea Shipping Co, v. 
Duncan (1876) 1 Q.B.D. (C.A ) 644; Duboutj etc., Co. v Macpherson (1889) 

23 Q.B.D. (CA.) 340; Re Besley (1864) 33 L.JN.C. 566; Hood Barrs v. 
Frampton, Knight ^ Clayton [1924] W.N. 287. Thus the procedure is not 
available, taken in combination with Ord XI, r. 1 (g), i.e , Exception 8, unless 
some party in England is duly served, McCheane v. Gyles [1902] 1 Ch. (C.A.) 
287. This arises, of course, from the fact that the procedure is really equivalent 
to bringing an action and must be governed by the rules applicable to an 
action. It does not appear that Ord XT, r. 8a, is applicable to a notice under 
this procedure so as to permit of service out of England irrespective of 
Ord Xt, r. 1. 

The power to order joinder of parties under Ord. XVI, r 11, which is 
normally exercised whenever a defendant demands that a co-contractor should 
thus be joined, will, at the discretion of the court, not be used if the party 
desired to be joined is not in England; see WiUon Co. v. Balcarres Brook 
Steamship Co [1893] 1 Q.B. (C.A.) 422. 


Eohhs V. Australian Press .issoctaUon [1933] 1 K.B. (C.Ad 

See Ord. XXI, r. 11, as to oounterclaim by defendant against plaintiff and 

others. 



Chapter 5 

ADMIRALTY JURISDICTION' 


Rule 29.^ — The court has jurisdiction to entertain an 
action in rem against any ship, or res (such as cargo) con- 
nected with a ship, if 

(1) the action is an Admiralty action ; and 

(2) the ship or res is in any port or river of England,® 

or within three miles of the coast of England, 
and not otherwise. 


Comment 

All actions in the courts of common law, at any rate after the 
passing of the Common Law Procedure Act, 1852, were, as all the 
actions in the King’s Bench Division of the High Court now are, 
proceedings in personam,^ The only strict action in rent now 
existing under English law is the action which used to belong 
exclusively to the Court of Admiralty, and now is properly brought 
in the Admiralty Division of the High Court agamst a ship or other 
res, such as cargo or freight, connected with a ship. Its object is 
partly to satisfy the claim of the plaintiff against the res by the 
transfer, sale, or other mode of dealing with the res, and very often 
in addition to secure a judgment in personam against the owners of 
the res arrested, who are by the arrest induced to appear and thus 
become subject to the jurisdiction in personam of the court to the 
fullest extent. Thus arrest is often chiefly important as enabling 
the court to exercise jurisdiction which it could not normally do 
either under Rule 27 or Rule 28. The foundation of this action 
in rem is the arrest of the ship, or other res, and this arrest cannot 
tf&e place unless the ship, or other res, is lying at anchor either in 
England or in ‘ English waters which means within three miles 
of the coast of England.® Nor does the procedure m rem permit 

^ See Boscoe, Admiralty Practicej 5th ed , Chaps. 1 to 13, pp. 1-260. As to 
county court junsdiction in Admiralty matters with which we are not con- 
cerned here see ^unty Courts Act, 1934, ss, 55-59. See also, as to principle 
governing jurisdiction of court as regards judgments in. rem, General Principle 
Ko. 3, Intro., p. 22, ante. 

2 See Roscoe, p, 261. 

3 Tor meaning of ^England see p, 43, ante. 

4 See Gastnque v. Imrie (1870), L.R. 4 H.L. 414, 427, 428, 429, opinion of 
Blackburn, L The Common Law Procedure Act, 1862, abolished real actions 
which were actions in rem. Whether the action for the recovery of land 
might not be consider^ in effect an action in rem appears an open question. 

5 See the Merchant Shipj^ Act, 1894, s. 688 j Shipowners’ Negligence 
(Bmedies) Act, 1905, s. 1; Merchant Shipping (Stevedores and Tranmers) Act, 
19X1. Eor the territorial limits of British jurisdiction in the Bristol Channel, 
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the arrest of a ship or other property of a defendant unconnected 
with the cause of action,® 

An Admiralty action or cause always had reference to shipping, 
or to contracts or transactions more or less closely connected with 
shipping. Every claim, in short, which the Court of Admiralty 
had jurisdiction to entertain, had to a certain extent a maritime 
character. The extension of the jurisdiction of the court by 
legislation has not altered its fundamental character/ 

Rule 80. — ^The Admiralty jurisdiction of the court may 
be exercised either by proceedings in rent or by pro- 
ceedings in personam ; the plaintiff may in most instances, 
at his option, bring an action either * in rem, against the 
ship or other res, or in personam against the owner of 
or other person interested in the ship or res, or both in rem 
against the ship and in personam against the owner or 
such other person.* 

see The Fag ernes [1927] P. (C.A.) 311 It is doubted if a ship could be seized 
if merely passing the coast on a foreign voyage* R. v. Keyn (1877) 2 ExD. 
63, 218, per Cockburn, O.J. The Merchant Shipping Act, 1894, s 688, does 
not provide for seizure in respect of personal injury only: Harris v. Oicners 
of the Franconia (1876) 2 0 P.D 173 Of course a ship might be arrested 
when in a Scottish, or Manx, or Jersey port, etc But such arrest would be 
beyond the territorial limits of the High Court’s jurisdiction, and would not 
give that Court the right to entertain an action against the ship. A writ m 
an action in rem can be issued at a time when the ship is not liable ,to arrest, 
but the jurisdiction becomes effective only on the serving of the warrant: 
The Espanoleto [1920] P. 223. As to the relation of writ and warrant, see 
also The NauUk [1895] P. 121, 124; The Broadmayne [1916} P. (CA.) 64, 
68, 69, 74, 76. 

« The Beldis [1986] P. (C.A.) 51. 

7 The question whether an Admiralty action lies, and therefore, whether the 
court has j'urisdiction to give judgment in rem, may often depend on the 
precise terms of some provision m the Admiralty Court Act, 1840; the 
Admiralty Court Act, 1861; the Maritime Conventions Act, 1911; the Adminis- 
tration of Justice Act, 1920; or now the Supreme Court of Judicature (Con- 
solidation) Act, 1925, s. 22. But by transfer to it the court could entertain 
an action which could not properly have been instituted therein: see The 
Montrosa [1917] P. 1; The Sheaf Brook [1926] P, 61, is rendered obsolete 
by the Administration of Justice Act, 1928, under which without prejudice 
to the distribution of business in the High Court all jurisdiction vested in the 
BKgh Court under the Act of 1925 shall belong to all the divisions alike. See 
also The Eskbridge [1931] P. 51, 

« See Admiralty Court Act, 1861, s. 36; Mantime Conventions Act, 1911, s. 6; 
Administration of Justice Act, 1920, s. 6 (2); the Supreme Court of Judica- 
ture (Consohdation) Act, 1925, s. S3 (2). 

^ Action in remr-pidgment in rem, — maritime lien. These three things, which 
are sometimes confused together, should be carefully distinguished. 

1. An action m rem is a proceeding to determine the right to, or disposition 
of a thing under the control of a court. 

2. A judgment in rm is a judgment whereby a court adjudicates upon the 
title to, or the right to the possession of, propei^ within the control of the 

. court. See Ballmtyne t. Machinnon [1896] 2 Q.B. 456 ; Minna Oraig Steam< 
ship Co. V. Chartered, etc.. Bank £1897] 1 Q-B. (C.A.) 469; Oastrique v. Imrie 
(im) 4 H.Xi, 414, 428; Story, s. 492. 
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Gominent 

The Admiralty jurisdiction of the High Court is now con- 
veniently set out in sections 22 and 38 of the Supreme Court of 
Judicature Act, 1925. It should be noted that by section 22 (2) of 
that Act the claims for damage under the first twelve sub-rules, 
which follow the wording of s. 22 (1), are to be construed as 
extending to claims for loss of life or personal injuries which exist 
according to law. This subsection follows the Maritime Con- 
ventions Act, 1911, s, 5. In all the sub-rules and illustrations it 
is assumed that, unless otherwise stated, the ship is in an English 
port or in English waters ; and ‘ ship ’ includes ‘ any description of 
vessel used in navigation not propelled bv oars 

Illustration 

A brings an action against a British ship for loss of life of H, the husband, 
and N, the son of A, in consequence of the negligence of the master and crew 
of the British ship The action is brought under Lord Campbell’s Act, 1846. 
The court has jurisdiction to entertain the action. 


Sub-Rule 1. — The court has jurisdiction in respect of 
questions as to the title to or ownership of a ship, or the 
proceeds of sale of a ship remaining in the Admiralty 


An action tn rem does not of necessity lead to a judgment in rem. A brings 
an action against a ship for wages due to him as a sailor. X, the shipowner, 
appears and pleads to the action. The action may end, not in a judgment 
in rem against the ship, but in a judgment in personam against X, condemning 
him to pay, e g., J6100 and costs to A. The same procedure is applicable in 
the case of collisions. See The Dictator [1892] P. 304; The Gemma [1899] 
P, (C.A.) 285; The Broadmayne [1916] P. (O.A.) 64; 68, 69; 74, 75, per 
Piclriord, LJ. ; 76, 77, per Parker, L.J. ; The Dupleix [1912] P. 8. 

3. A maritime lien is the right which a person has to the satisfaction of a 
given claim against a ship in whosesoever hands the ship may be. Such a 
hen binds the ship, not only when in the hands of the owner on whose behalf 
a debtor or other obligation has been contracted, but also when in the hands 
of any person whomsoever. A maritime lien can be enforced only by pr^ 
ceedings in an admiralty action in rem. One instance of a maritime lien is 
this: If A obtains a judgment in rem agamst a ship in a foreign country, 
e g,, Prance, he can, on the ship reaching an English port, bring an action 
agamst the ship for the amount of the judgment, whoever be the person who is 
then the owner of the ship. The City of Mecca (1881) 6 F.I>. (C.A.) 106, and 
Buie 92, post. See, as to maritime lien, Northeote v. Otjonen of Beinrich 
Bjorn (reported as The Eeinnch Bjorn in the court below, 10 P.D. 44) (1886) 
11 App.Cas. 270, especially 276, judgment of Lord Watson, and compare The 
Bold Bucoleugh (1851) 7 Moore P.G. 267; The Tergeste [1903] P. 26; TImf Tm 
MUens (1872) L.B. 4 P.G. 161; The Btpon City [1897] P. 226, 241; The Ter- 
vaete [1922] P, (C.A.) 259; The Sylmn Arrow [1923] P. 220; The Mmndros 
11925] P. 61; The Bnm Trade [1924] P. 104; The Tagus [1903] P. U; The 
Toltm [1946] P. 136; Griffith Price in 57 I 1 .Q.B. 409 (1941); The Urnme 
(1883) 8 P.B. m; Barvey V. M. F. Terry [1948] 1 D.I 1 .B. 728. 

^ s. 22 (3) of the Supreme Court of Judicature Act, 1925. 
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registry, arising in an action of possession, salvage," 
damage,^^ necessaries, “ wages “ or bottomry. 

Comment 

Among the terms used in this Sub-Rule the following call for 
special explanation. 

(1) ‘An action of possession ’ occurs when a ship is wrongfully 
detained^ e.g., by the master and an action is brought to dispossess 
him.^^’ 

(2) ‘ Salvage is the reward payable for services rendered in 
saving any wreck, or in rescuing a ship or boat, or her cargo, or 
apparel, or the lives of the persons belonging to her from loss or 
danger.’ 

Since the alteration of the law by the Merchant Shipping 
(Salvage) Act, 1940, the Crown is no longer barred from, and has 
the same right to claim for salvage, as has anyone else. 

(8) ‘ Bottomry is a contract m the nature of a mortgage by 
which money is borrowed to be applied for the necessities of a ship. 
The keel or bottom of a ship (a part signifying the whole) and 
the freight are the security given for the repayment of the sum 
together with interest. Both principal and interest are forfeited 
if the ship is lost on the voyage. But no property passes as by 
mortgage, and no possession is given as by a pledge. The security 
here is only the cargo laden on board, and the money is raised for 
the necessities of the cargo only.’^® 

Fost, Sub -Buie 5. 

12 Fcstf Sub-Bules 3 and 4, 

13 Post, Sub-Bule 7. 

1^ Pest, Sub-Bule 8 
13 Post. 

1® The New Draper (1802) 4 C.Bob. 287; The See Reuter (1811) 1 Dod. 22; The 
Kent (1862) Lush. 495. 

17 Boscoe, pp. 126-186, The Creteforest [1920] P. Ill; The Portreath [1923] P. 
165; 'Melanie' (Owners) v. 'San Onofre ' (Owners) [1925] A.C. 246; The 
Llandovery Castle [1920] P. 119; The Morgana [1920] P. 442 (on Merchant 
Shipping (Salvage) Act, 1916); The Refrigerant [1925] P. 130; The Stiklestai 
[1926] P. (C.A.) 205; Kelvin Shipping Co v Canadian PacifiG Ry. [1928] 
S.C. (H.Ii.) 21; Caytain J. A, Cates Tug Co. v. Franklin Fire Insurance Co. 
[1927] A.C. 698; The TreKieve (1942) 72 L.Bep. (C.A.) 1. For the prin- 
ciple justifying jurisdiction, see The Two Friends (1799) 1 G.Kob, 271, 278, 
per Sir W. Scott. See also as to salvage for saving life, Admiralty Court Act, 
1861, B. 9, and Merchant Shipping Act, 1894, s. 546, taken with Interpretation 
Act, 1889, s. 38 (1); Merchant Shipping (Salvage) Act, 1916; The Willem 
III (1871) L.B. 3 A. & E. 487; The Johannes (1860) Lush. 182; The Suevtc 
[1908] P. 152. 

* But salvage is not due for services rendered to property lost at sea, other than 
a ship, her apparel, or her cargo, or property which had formed part of these, or 
freight which was being earned by carnage of the cargo’. See The Gas 
Float Whitten (No, 2) [1897] A.C. 337; i&scoe, pp. 132-133. See generally 
Merchant Shipping Act, 1894, e. 644 et seg*, as amended hy the Merchant 
Shipping (Naval Salvage) Act, 1940, and the Supreme Court of Judicature 
(Consolidation) Act, 1925, Schednle 6. 

^ Boscoe pp. 57-65; The Janies W. Elwell [1921] P. 361. 

Boscoe, p, 67; The Kamak (1868) 2 A. & B. 289, 301, per Sir B. Phillimore; 
The Dora Fester [1900] P. 241, 249, per Gorell Baarnes J. 
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Illustration 

A is the indorsee of a bottomry bond granted in Portugal by the master of 
an Italian ship, the Gaetano, on the ship, and her cargo on board. A brings 
an action in rem against the Gaetano, The court has jurisdiction.^^ 


Sub-Rule 2. — ^The court has jurisdiction in respect of any 
question arising between the co-owners of a ship registered 
at any port in England as to the ownership, possession, 
employment or earnings of that ship, or any share thereof, 
with power to settle any account outstanding and un- 
settled between the parties in relation thereto, and to 
direct the ship, or any share thereof, to be sold, or to 
make such order as the court thinks fit. 

Comment 

Under this Sub-Rule comes the proceeding called ‘ action of 
restraint \ whereby the minority in interest of the owners of a 
British ship obtain security from the majority when about to send 
the ship on a voyage against the will of the minority.-- 

illustration 

A co-ownership action is brought by A against a ship registered at the 
port of Liverpool. The court has jurisdiction.^^ 

Sub-Rule 8. — The court has jurisdiction in respect of any 
claim for damage received by a ship, whether received 
within the body of a county or on the high seas. 

Comment 

This and Sub-Rule 4 include damage received by a foreign-^ 
ship and whether on the high seas or not.^® Since the Admiralty 
Court Act, 1861, the Court of Admiralty has entertained suits for 
collision between British ships, even in foreign inland waters ; and 
the Court of Admiralty, and the High Court as representing it, has 
also entertained suits for collisions between foreign ships in foreign 
waters, and between an English and a foreign ship m foreign 
waters.^® It has also asserted its jurisdiction to restrain interference 

31 The Gaetano (1881) 7 P.D. 1 (UA.) 137. 

23 The Talca (1880) 5 P.D. 169; The Cawdor [1900] P. (C.A.) 47. 

23 Section 22 (1) (a) (ii). 

2^ See The Mecca [1895] P. (C.A ) 95, 108, judgment of Lmdley, Ii.J. 

35 Roscoe, pp. 66-120; Admiralty Comii Act, 1^1, s. 7; Merchmit Shipping Act, 
1894, s. 688, taken with Interpretation Act, 1889, s. 38 (1); The Supreme 
Court of Judicature Act, 1925, s. 22 (1) (a) (lii) and (iv). 

36 The Courier (1862) Lush. 541; The Dtana (1862) Lush. 539; The Halley (1868) 
L.R. 2 P-C. 193; The Tasmania (1888) 13 P.D. HO; The Karamea [1^2] 
1 A.C. 68; The Ktmprinss Olao [1^3 P. (O.A.) 52; The Temaete [19^] P. 
(6. A.) 259; The Juno (i923) L. T. 671; The Arraiz [1924] W.K. (C.A.) 259; 
The Cmtm ^928) 31 LI.L.B. 2^ (Suez (lacal); The Chatwood [1930] P. 272 
(Scheldt.) 

n. 


14 
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by British subjects with the wreck of a Dutch ship on the high 
seas, which was in process of being salved by another British ship,” 


Sub-Rule 4. — The court has jurisdiction in respect of any 
claim for damage done by a ship. 

Comment 

Section 22 (1) (iv) of the Supreme Court of Judicature Act, 1925, on 
which this Sub-Rule is based has been widely interpreted ; it covers 
even damage caused by a ship to a foreign pier, as in The Tolten.^^ 
Damage done by a ship includes damage done by any part of it.” 

Sub-Rule 5. — The court has jurisdiction in respect of any 
claim in the nature of salvage for services rendered to a 
ship (including, subject to the provisions of the Merchant 
Shipping Act, 1894, services rendered in saving life from 
a ship), whether rendered on the high seas or within the 
body of a county, or partly on the high seas and partly 
within the body of a county, and whether the wreck in 
respect of which the salvage is claimed is found on the sea 
or on the land, or partly on the sea and partly on the land. 

Comment 

Salvage is defined in para. 2 of the comment to Sub-Rule 1, 
ante, p. 208. 

(1) The Court of Admiralty had originally no jurisdiction in 
salvage cases unless the services were performed on the high seas; 
hut the jurisdiction of the court has been gradually extended by 
various statutes, e.g*, by section 565 of the Merchant Shipping Act, 
1894,^® and now by section 22 (1) (v) of the Supreme Court of 
Judicature Act, 1925, as modified by the County Courts (Amend- 
naent) Act, 1984, Sched. V ; the Sub-Rule follows the terms of the 
amended section. 

(2) The jurisdiction to entertain claims for salvage of life 
extends to the salvage of life from any British ship wheresoever 
the service may be performed, and from any foreign ship where the 
service has been rendered either wholly or in part in British waters, 
and may, under an agreement with the Government of any foreign 
country, be extended by Order in Council to cases in which the 

27 The Tubantia [1924] P. 78. 

2* [19461 P. 136 (OA.). 

2^ The Minew P. 224. 

^^led by SchMule 6 to the S^tp^eIlae Court of Judicature (Consolidation) 
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services are rendered by the saving of life from a ship of such 
foreign country, whether within British waters or not/^ 

Illustrations 

1. A and B save the lives of the passengers and cre\v of a British ship off 
the coast of France. A and B bring an action of salvage against the ship. 
The court has jurisdiction.^^ 

2 A and B save the lives of the passengers of a British ship off the coast of 
France. The ship is m Port Douglas, in the Isle of Man A and B have a 
claim for £500 salvage. The court has no jurisdiction to entertain an action hy 
A and B for salvage against the ship 


Sub-Rule 6. — The court has jurisdiction in respect of any 
claim in the nature of towage, whether the services were 
rendered within the body of a county or on the high seas.’* 


Sub-Rule 7. — The court has jurisdiction in respect of any 
claim for necessaries supplied to a foreign ship, whether 
within the body of a coimty or on the high seas, and, unless 
it is shown to the court that at the time of the institution 
of the proceedings any owner or part-owner of the ship 
was domiciled in England, in respect of any claim for any 
necessaries supplied to a ship elsewhere than in the port 
to which the ship belongs.®* 

Comment 

This claim now rests on the Supreme Court of Judicature (Con- 
solidation) Act, 1925, s. 22 (1) (a) (vii). The necessaries must 
have been necessary for the equipment of the ship for the voyage 
in progress or about to be imdertaken at the time of their supply.*’ 
Under the Merchant Shipping (Stevedores and Trimmers) Act, 
1911, s. 8, claims for stowing, dischar^g, and trimming foreign 
ships may be enforced as claims lor necessaries. 


Sub-Rule 8. — ^The court has jurisdiction in respect of any 
claim by a seaman of a ship for wages earned by him on 
board the ship, whether due under a special contract or 


*1 Merchant Shipping Adi, 1894, ss. and 545. 

*2 Merchant Shipping Ad, 1694, s. 544, Judicatee Ad, 1925, s. 92 (1) (a) (r). 
The ship is pot in England or in English waters. 

Section 29 (a) (vi): The £19^1 38, 

The Mecca [18951 B. (O.A.) 95, 108, Judgment of Lindley, 5 The Presidmi 
Van JBuren (1925) 13S L.T. The Befrigerant [1925] P. 130. 

»« Section 22 (1) (a) (vii) : Boseoe, 302-^, 

See The Mafiame [1891] F, Z80, 
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otherwise, and any claim by the master of a ship for wages 
earned by him on board the ship and for disbursements 
made by him on account of the ship.** 

Comment 

No distinction is drawn between claims by those serving on 
board British ships, and claims, either by foreigners or by British 
subjects, against foreign vessels which happen to be in the ports 
of this kingdom. At the same time the exercise of this jurisdiction 
is, as regards a foreign ship, in the discretion of the court; and if 
the consent of the representative of the Government to whose 
register the vessel belongs is withheld upon reasonable cause being 
shown, the court may decline to exercise its authority,"*® but the 
matter is entirely discretionary. 

Sub-Rule 9. — The court has jurisdiction in respect of any 
claim in respect of a mortgage of any ship, being a mort- 
gage duly registered in accordance with the provisions of 
the Merchant Shipping Acts, 1894 to 1948, or in respect 
of any mortgage of a ship^^ which is, or the proceeds 
whereof are, under the arrest of the court. 

Sub-Rule 10. — The court has Admiralty jurisdiction in 
respect of any claim for building, equipping or repairing ** 
a ship, where, at the time of the institution of the pro- 
ceedings, the ship is, or the proceeds thereof are, under 
the arrest of the court.“ 

Sub-Rule 11. — The court has jurisdiction in respect of 
any matter concerning booty of war, or the distribution 
thereof, which may be referred to the court by His 
Majesty in Council.^* 


3 8 Judicature Act, 1925, s. 22 (1) (a) (viii). For a claim under the Merchant 
Shippmg (International Labour Conventions) Act, 1926, when a ehip has been 
lost, see The Croxteth Hally The Geltto [19313 A.C, 127. As regards the 
master’s position, see The He de Oeylan £1922] P. 256; The Bnttsh Trade 
[1924] P, 104. As regards pilotage, the right to bring proceedings under this 
head is additional to that of summary proceedings under s. 49 of the Pilotage 
Act, 1913; The Amhattelos [1923] P. 68. 

The Leon XIII (1883) 8 P.I>. (G.A,) 121; The Olerhurgomeister von Winter 
(1870) 18 W.B, 443; Burns v. Chapman (1869) 23 LJ C.P. 6; The aolubohidh 
(1840) 1 "W-Eob, 143, per Dr. Lushington, 

-*0 The Nina (1867) L.R. 2 P.C. 38. See The Octavie (1863) Brown do Lush. 216, 
•*1 Section 22 (1) (a) ( 13 :) and see The Tagus [1903] P* 44. 

The arrest, must be in a suit which the court has jurisdiotion to maintain ; Ths\ 

, Mvangelistria (1876) 2 P.D. 241, n. ‘ 

^3 The Mecca [1895] P. (C.A.) 96, 108, judgment of Lindley, L.J. : 

Judicature Act, 1925, s. 22 (1) (a) (x); The Aneroid (1877) 2 P.D. 189. ; 

« Judicature Act, 1M5, s. 22 IX) la) (xi) and see Smith 23 229 

i 
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Sub-Rule 12. — The court has Admiralty jurisdiction in 
respect of any claim — 

(1) arising out of an agreement relating to the use or 

hire of a ship ; or 

(2) relating to the carriage of goods in a ship ; or 

(3) in tort in respect of goods carried in any ship ; 
unless it is shown to the court that at the time of the 
institution of the proceedings any owner or part-owner 
of the ship was domiciled in England.*** 

Comment 

A code relative to the sea carriage of goods from England or 
Northern Ireland is enacted in the Carriage of Goods by Sea 
Act, 1924. 

The decisions under the Admiralty Court Act of 1861 are 
still, of course, applicable save where they conflict with the express 
terms of the new enactment. Hence it appears that (1) claims 
relating to the carriage of goods will include claims in respect of 
short delivery of cargo, and claims in respect of goods which are 
merely brought incidentally into a British port®^; (2) any claim in 
tort must relate to goods carried in a ship and does not include 
negligence by the master of a ship before the goods are actually 
put in the vessel.®^ Article Vn of the Rules relating to bills of 
lading scheduled to the Act of 1924 expressly allows shippers to 
limit their liability in respect of goods prior to loading and after 
discharge. 

The rule that no claim can be brought if an owner or part owner 
of the ship is domiciled in England or Wales refers to domicile 
at the time of the institution of the proceedings. 

Sub-Rule 13. — The court possesses in addition to the 
heads of jurisdiction set out in the preceding twelve sub- 


Compare The Montrosa [1917] P, 1, per Evans, P. ; Judicature Act, 1925, 
s. 22 (1) (a) (xii), and s. 83 (1) (h) and (c). See D<tmpsselskah Svendborg 
V. London, Midland and Scottish Ry, [1930] 1 E.B. (C.A.) 83. 

See Gosse Millard v. Canadian Government Merchant Marine [1929] A.C. 223. 
Of, The Mskindge [X931] P. 51. 

See also Ship Marlborough Hill v. Cowan d Sons [1921] 1 A.C. 444. 

^^0 The Danzig (1863) Br. & L. 102; Brown d Co. v. Harnson (1927) 96 LJ. 
K.B. 1025. 

The Pieve Superior e (1874) L.E. 6 P.C. 482; The Bahia (1863) Br. & Ij. 61; 
The Cap Blanco [1913] F. 1^. 

52 The Santa Anna (1863) 32 n.J.P. & M. 198. 

53 The term * England or Wales " \vMda is ns^ m reference to domicile in the 
Acts regulating Admiralty jniis^ctioa, is stiictly speaking inaccurate; fpr the 
purpose of domicile, as explained above (Hmes 1-18, pp, 77-128, ante), 
England includes Whales, the whole territory being under a single syat^ of 
law. 
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rules, any other jurisdiction formerly vested in the High 
Court of Admiralty/^ 

Comment and Illustration 

This jurisdiction, which was exercised by the old court of 
Admiralty, was founded on the general law maritime and included 
many of the heads of jurisdiction already referred to. The matter 
is of more than historical interest, however, since, under this 
inherited jurisdiction, the court still, for example, has power to 
deal with claims for restitution of property taken from pirates,^® 
with claims to forfeit goods as droits of admiralty and to enforce 
a judgment in rem obtained against a British or foreign ship in a 
foreign court. 

A judgment in rem is obtained against a ship in a foreign court of 
Admiralty whereby the plaintiff in the foreign action is entitled to recover 
£25,000. The judgment not having been satisfied, the ship comes into an 
English port. A, the plaintiff in the foreign action, brings an action in rem 
against the ship in respect of the foreign judgment. The court has jurisdiction 
to entertain the action.^ ^ 

This claim (it is submitted) may be put in a more general form, 
and it may be laid down that the court has jurisdiction to enter- 
tain an action in rem for the enforcement of any maritime lien if 
the case is one in which, according to English law, a maritime lien 
exists. 

Stjb-Rxjle 14. — The court also possesses Admiralty juris- 
diction which, under or by virtue of any enactment which 
came into force after the commencement of the Judica- 
ture Act, 1878, and is not repealed by the Supreme Court 
of Judicatxire (Consolidation) Act, 1925, was immediately 
before the commencement of that Act vested in or capable 
of being exercised by the High Court constituted by the 
Act of 1873/* 

^ Section 22 (1) (6). 

jSf.gf., Uarsden, Law and Custom of the Sea, Vol. 2, pp. 103 and 250. 

«« jB.p., ibid., p. 184. 

The City of Mecca (1881) 6 P,D. (C-A.) 106, The action failed in the particular 
case because the foreign judgment was not a judgment in rem, but the principle 
was apparently admitted. The jurisdiction does not depend upon statute, but 
is a survival of procedure under the old common maritime law. 

The power to detain a ship in order to secure compensation for a workman 
is described by Atkin, L J., in Bmter t. Stddtische Eochseefischerei GeselU 
echaft 2E.B. (C.A.) 493, 507, as in substance a proceeding in rem against 
the ship; but proceedings are not Admiralty proceedings as they are in the case 
of the Herchant Shbping (Stevedores and Trimmers) Act, 1911, s, 3. 

«« The TolUn [19463 (O.A.) 135, per Scott, L.J., at p. 161, referring to this 

which appeared at p. 921 of the 5th edition. 

22 (1) (o). 
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Sub-Rule 15. — The court is a prize court within the mean- 
ing of the Naval Prize Acts, 1864 to 1916, as amended by 
any subsequent enactment, and has all such jurisdiction 
on the high seas and throughout His Majesty’s dominions 
and in every place where His Majesty has jurisdiction as, 
under any Act relating to naval prize or otherwise, the 
High Court of Admiralty possessed when acting as a prize 
court.®" 

Comment 

The subject of prize law “ which is important in time of war 
is a matter of public international law, though of course decisions 
of prize courts are in rem and afiect the title of private owners. 
Appeals in matters of prize go to the Privy Council.*® 


7. Higgins and Colombos, Law of the Sea; and Jitzmanrice : 3*2 B,Y,BJ.L.» 
p. 73 (1940). * Borne Aspects of Modem Cc»itol)and Contyol and the Law 
of Prize V for a full dieeussioO of the modem position. As to jurisdiction of 
foareign prize courts, post^ pp. 866--367, 

Section 27. 
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JURISDICTION IN RESPECT OF DIVORCE- 
NULLITY OF MARRIAGE-GUARDIANSHIP 
-LEGITIMACY AND LEGITIMATION^ 

1. DIVORCE 

(1) Where Court has J urisdiction. 

Rule 81 . — The court has jurisdiction to entertain proceed- 
ings for the dissolution of the marriage of any parties) 
domiciled in England at the commencement of the pro-J 
ceedings.® 

This jurisdiction is not affected by — 

(1) the residence of the parties ® ; or " 

(2) the allegiance of the parties * ; or 

(3) the domicile of the parties at the time of thev 
marriage ° ; or 

(4) the place of the marriage ' ; or 

(5) the place where the offence, in respect of which ' 
divorce is sought, is committed." 

The matrimonial jurisdiction of the court is confined 
to marriages which are ‘ the voluntary union for Ijfe of one 
man and one woman to the exclusion of all others 


1 Cheshire, Chaps. 12-13; WolfE, pp. 74-87; Westlake, ss. 43-52; Poote, pp, 147- 

156; Story, ss. 200-230b; Read, Chap 6; Restatement, ss, 110-118; Groodnch, 
Chaps 10-11; Johnson, 701. 2, Chaps. 1-2. See, as to jurisdiction in divorce 
and its connection with domicile, Sub-Rule to General Principle No. 8, Intro, at 
p. 23, ante. For suggestion of reform, see Cheshire, ‘ The International Vahdity 
of Divorces 61 L.Q.R. 352-372 (1945) and Final Report of the Committee on 
Procedure in Matrimonial Causes (1947\ Cmd. 7024, s. 83. . 

2 Wilson V, Wilson (1872) L.R. 2 P. & B. 435; Le Mesurier v. Le Mosurier 
[1895] A.C. 517, at p. 640. 

3 See GouUer v. Goulder [1892] P, 240, 

* Nihoyoi V. Nihcyet (1878) 4 P.D. (C.A.) 1, In this case no objection seems 
to have been made on the ground of the husband being a French citizen, and 
the mere fact of a foreign allegiance does not appear m any reported case to 
have been treated by the court as a ground for declining jurisdiction. 

5. Gonlder y, Gouldor [1802] P. 240, at p. 243, 

* Ibid,, and BatoUff r, BatcUff (1859) 1 Sw. & Tr. 467, 

^ Ibid, 

s Hyde V, Hyde (1866) L.R. 1 P. & B, 180 at p. 133, 

216 
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Comment and Illustrations 

The principle now finally adopted by English courts is, that 
jurisdiction in matters of divorce depends upon domicile, or, in 
other words, that the question whether parties to a marriage ought 
to be divorced is one which concerns the authorities of the country 
where they live and have their legal home, and that, therefore, 
the courts of the country where the parties are so living, t.e., are 
domiciled, at the time of the demand for a divorce, are the courts 
to which in general ought to be referred the question whether the 
marriage between the parties should or should not be dissolved. 

The English courts at one time inclined towards the quite 
different principle that the right to divorce depended upon the 
terms of the marriage contract, and, therefore, upon the law imder 
which the marriage was celebrated. Hence they held that juris- 
diction in matters of divorce belonged exclusively to the courts of 
the country under the law of which the marriage took place, 
which was in the great majority of instances (if not always) the 
coimtry where the marriage was celebrated.® 

This is the ^ contractual ’ theory of divorce, and it may be 
contrasted with the theory that divorce is a penalty inflicted by 
the state for offences against the marriage relation. Jurisdiction 
m matters of divorce is, on this view, given by the temporary 
residence of married persons in a particular country, especially 
if the offence against the marriage relation, e.g., adultery, is 
committed in such country. 

This ‘penal’ theory was never, on the whole, favoured by 
the English courts,^® but it was influential in Scotland (where 
adultery was made a capital offence by Act, 1563, c. 74), and 
afforded the theoretical justification for the freedom with which 
the Scottish courts at one time in practice exercised jurisdiction 
in matters of divorce, A contributory cause of this freedom may 
have been the fact (which appears to have been disregarded by 
the English courts in formulating their strict theory of domicile 
as the basis of jurisdiction in divorce) that desertion has been 
a ground for divorce in Scotland since the sixteenth century. 

The Scottish courts have, however, abandoned the doctrine 
that either the loom delicti or matrimonial domicile in the sense 
of mere residence is of itself sufficient to give jurisdiction in matters 
of divorce,^® and, although it is possible that the two jurisdictions 
may still differ over the question whether divorce can be granted 

® Tovey V, Lmdsay {1818) 1 Dow. 117; Lolley^s Case (1812) 2 Cl. & F. 567; 

McOoiTtlvy V. Cctx (1831) 2 R. & M. 614; 2 CL & F. 568, n. 

10 Mordaunt v Moncrietfe <1874) D.R. 2 Sc. App. 374. 

Eraser, 2nd ed., pp. 1276-1294. 

12 MacDmgaU v. Chitmms- [1987] S.O. 390 at p. 404, per Lord Honson. 

12 Z/^ Mesurief v. Le Mesuriet £1895] A C. 517 at pp. 638-535 ; Barkworth v, 

Barkworth [1913] S.C. 759. 
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to a deserted wife whose husband has changed his domicile/"^ they 
each adopt what may be called the ‘ status ’ theory of divorce. 

On this view, just as marriage is a contract which creates or 
constitutes a special status, so divorce is the act by which a state, 
through a pubhc authority, dissolves or puts an end to the marriage 
status. The consequences of the adaption of this theory are first, 
that the claim to divorce has no eoimection with the terms of the 
marriage contract, for divorce is not the rescission of a contract, 
but the extinction of a status the continuance of which is, in the 
judgment of the state, inexpedient whether on the grounds of justice 
or policy. Secondly, the fact that the parties were married under 
a law which does not recognise divorce affords no reason why the 
courts of a state, the law of which does recognise divorce, should 
not dissolve their marriage. Thirdly, jurisdiction to dissolve a 
marriage belongs exclusively to the tribunals of the country where 
the parties are domiciled; for this is, according to the doctrine 
generally prevalent, the country to which the parties belong, and 
by the law of which their status is determined. Finally, a judgment 
pronounced by such tribunal has effect everywhere. It should be 
noticed that the courts of countries whose law makes allegiance 
and not domicile determine a person’s status would, on the view 
under discussion, hold that the right to divorce depends upon the 
law of the country of which the parties to a marriage are citizens, 
and they will apply the law of such country if they exercise juris- 
diction over foreigners in matters of divorce. 

* It is says Lord Penzance, in one of the clearest pronounce- 
ments of the status theory of divorce, ‘the strong inclination of 
my own opinion that the only fair and satisfactory rule to adopt 
on this matter of jurisdiction is to insist upon the parties in all 
cases referring their matrimonial differences to the courts of the 
country in which they are domiciled. Different communities have 
different views and laws respecting matrimonial obligations, and 
a different estimate of the causes which should justify divorce. 
It is both just and reasonable, therefore, that the differences of 
married people should be adjusted in accordance with the laws of 
the community to which they belong, and dealt with by the 
tribunals which alone can administer those laws. An honest 
adherence to this principle, moreover, will preclude the scandal 
which arises when a man and woman are held to be man and wife 
in one coxmtry, and strangers in another.’ 

‘It seems’, says Brett, L.J., ‘that the only court which, on 
principle, ought to entertaiu the question of altering the relation 
in any respect between parties admitted to be married or the status 
of either of such parties arising from their being married, on 

p. 232, 

Wilson V. Wilson (1872) D.B, 2 P. & D. 4B6, 442, This statement of the law 
ia in conformity witb the expressions of Lord Westbury in Shaw v. Gotdi 
am) L.R, 3 H,L. 56, 86. 
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account of some act whicli by law is treated as a matrimonial 
offence, is a court of the country in which they are domiciled at 
the time of the institution of the suit. If this be a correct pro- 
position, it follows that the court must be a court of the country 
in which the husband is at the time domiciled, because it is 
incontestable that the domicile of the wife, so long as she is a 
wife, is the domicile which her husband selects for himself, and 
at the commencement of the suit she is ex hypothesi — still a wife 
Hence the court has jurisdiction to grant a divorce in any ease, 
without exception, where the domicile of the parties (i.e., in effect, 
of the husband) is English at the commencement of the proceedings 
for divorce. 

^ H and W are married in India. Adultery is committed by W in India. H, 
being domiciled in England, institutes a suit for divorce against W. The 
court has jurisdiction to grant a divorce.^" 

H and W are a Scottish husband and wife domiciled in Scotland, who have 
married in Scotland. W, during the continuance of the Scottish domicile, 
commits adultery in Scotiand. H afterwards acquires an English domicile, 
and then applies to the English court for a divorce. At the time of the appli- 
cation, and throughout the proceeding, W, the wife, is in fact resident in 
Scotland. In prior proceedings before the Scottish courts by W against H, 
these courts held that H was domiciled in Scotland. H has, as a matter of 
fact, in the judgment of the High Court, acquired an English domicile. The 
court has jurisdiction to pronounce a divorce beh^'een H and 

Change of domicile during proceedings . — ^There does not appear 
to be a reported English case in which the point has been taken 
that a husband has changed his domicile while a matrimonial suit 
is pending, but the courts of South Australia,^® Queensland, and 
South Africa,^'* treat it as inrniaterial.^^ 

Of the various other circumstances which might be thought 
material, none are, it is conceived, of importance as limiting the 
Jurisdiction of the court. 

Residence. — ^Residence, as contrasted with domicile, is cer- 
tainly unimportant. H and W are domiciled in England, but reside 
in France. W commits adultery in Paris. H, though residing 
abroad, can obtain a divorce from the court.”^ 

Nihoyet v. Ntboyet (1878) 4 P.D. 1, 13, 14. 

Ratcliff V. Ratcliff a859) 1 Sw. & Tr. 467. 

17a Wilson V. Wilson a372) LJEfc. 2 P. & D. 435. 

Russell V. Russell [1936] S.A. SE. 85. 
i« Moss V. Moss [1937] St. E. Qd. 1. 

20 Balfour v, Balfour [1922] W.L.D. 133. 

^1 Dicta in English cases said to support the view that the husband must be 
domiciled iu the country where tlw proceedings are • pending when its courts 
are asked to pronounce a decree of divorce are cited in an article in 16 A.D.J. 
303 (1942), but they are general in nature, and were not addressed to the point 
under consideration. See also Gone v. Guns (1941) 58 W.N. (N.S.W.) 80 
and Flahemore v. Flakemore and Johnson [1942] y.Ii.E- 156. 

2ia Some of them may be of as giving jurisdictimn under the eyoep- 

ricms to Eule 32 discussed Mow. 

22 See 'Dolphin v. Robins (1^9) 7 S-D-O. 3^, for expreswons of Xicod 
Chelmsford contrasting residenee and domicile, and p. 77, note 4, ante. 

28 See Gouider v. Goulder [18923 P. 240; GiUis v. GUlis (1874) Ir. R. 8 Bq. 697, 
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Allegiance.— This is the tie by which a person is connected with 
a state as being a subject of the sovereign of such state; and it 
might be thought that as a person’s connection with a particular 
political society depends upon his allegiance, or in more popular 
language, his nationality, jurisdiction to declare whether a given 
person is to be considered married or unmarned would belong to 
the courts of the state or nation of which he is a member or citizen. 
This, however, is not the view of English tribunals. In perfect 
consistency with the view that civil, as contrasted with political 
status, depends upon domicile, they hold that the jurisdiction of 
an English court to grant a divorce is not affected by the allegiance 
of the parties. H and W are French subjects domiciled at 
Manchester, where W commits adultery. The court has jurisdiction 
to grant a divorce. Even an alien enemy, when interned, may 
petition for divorce.^^ Similarly, despite repatriation, an alien 
enemy may be divorced provided the parties are domiciled in 
England.'" 

Other factors. — It is certain that the domicile of the parties at 
the time of the marriage, the place of the marriage, or the place 
where the offence, in respect of which divorce is sought, was com- 
mitted, has no effect in limiting the jurisdiction of the court. 

Service out of the jurisiiction in matrimonial causes . — ^Any 
document required to be served in any matrimonial cause may be 
served out of the jurisdiction without the leave of the court,'’" and, 
as such service may now be effected by registered post,'® the cases 
in which orders for substituted service by post were made in the 
past are no longer of great significance. In appropriate circum- 
stances, however, an application for su^DStituted service may still 
be made under rule 8 (3) of the Matrimonial Causes Rules, 1947, 
and the court has power to dispense with service altogether under 
the proviso to section 42 of the Matrimonial Causes Act, 1857 ; but 
it will only do so in the most exceptional cases when a question of 
status is involved." 

Security for wife^s costs. — ^Even if the husband disputes domicile 
he may, in an appropriate case, be ordered to give security for his 
wife’s costs in the issue.'" Similarly, a husband may be ordered 

For difference between ‘ sts-te ’ and ‘ country', see pp. 41, 42, ante. 

2® Vhlig V. UhUg (1916) 86 LJ.P & U. 90; Krauss v. Krauss (1919) 35 TX.F. 

637 ; Fews v, Weiss [1940] Sc. L.T. 447. 

2« Tfeiele V. Thiele (1920) 150 L.TJ. 387. 

2^ Matrimonial Causes Act, 1857, s. 42, Matrimonial Causes Rules, 1947, r. 9; 

Goff V. Goff [1934] P. 107, at p. 112. 

Matrimonial Causes Buies, 1947, r. 8. 

Lwimj V. Luccioni [19431 ?. 49; Bead v. Bead [1942] 2 All F.B. 42$; 
‘ cf. Weighfmn v. Weighman [1947] 2 All F.R. 852 (service dispensed witb). 

Smithy. Smith [1923] P, 128; Johnstone v. Johnstone [1929] P. 165; Matri- 

monial Causes Buies, 1947, r. 74 (2). A dispute as to domicile las been held 

proper for decision by a jury, Lowenfield y, Lowenfield [1903] P. 177. 
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to give security for his wife’s costs incidental to the examination 
of a witness or party out of the jurisdiction.^^ 

Proof of foreign marriage in matrimonial cames* — Where the 
parties were married abroad, the court must be satisfied that the 
ceremony constituted a formally valid marnage within Rule 168 (2), 
post. It may therefore be necessary for the petitioner to call an 
expert witness to prove that the marriage certificate would be 
accepted as prima facie evidence of a valid marriage by the courts 
of the country where it was celebrated, unless it was celebrated 
according to the rites of the Church of England in a British colony 
or dependency, in which case production of a certified copy of the 
relevant entry in the ecclesiastical register will suJSice.^'’ It is 
unnecessary for the petitioner to call expert evidence as to the 
validity of his marriage if it was celebrated in a country whose 
statutes and ordinances are held to be sufficiently proved by 
production of an authenticated copy, by virtue, for instance, of 
the Evidence (Colonial Statutes) Act, 1907 (mere production of 
the certificate coupled with proof of the relevant legislation 
sufficing), or in a country to which the provisions of the Evidence 
(Foreign, Dominion and Colonial Documents) Act, 1933, have been 
applied by Order in Council.®^ 

If the marriage was celebrated in a place where no appropriate 
local form was available to the parties, its validity as a good 
common law marriage may have to be established,®® and there is- 
some support, from the case of Spivack v, Spivack,^'^ for the view 
that the presumption of English law in favour of the validity of 
a marriage ceremony which has been followed by cohabitation, 
applies in a matrimonial cause (though not, of course, in a prosecu- 
tion for bigamy) although the marriage was celebrated abroad. 
In that case, however, there was some expert evidence as to the 
formal validity of the marriage under the law of the place of 
celebration. 

Ancillary relief in matrimonial causes, — ^It is conceived that, in 


31 Matrimonial Causes Rules, 1947, r. 74 (1). 

33 Mondschetn v. Mondsohein (1921) 37 T.Ii.R 665; an affidavit is usually accepted 
if the issue is uncontested. See also Montrose in 11 Mod.Xi.B. 326 (1948) ^ 
where the practice of calling an expert witness to prove that the marriage 
certificate would be accepted as frima facie evidence of a valid marriage 
abroad is questioned on the ground that matters of evidence should be 
determined by the lex fori, Cf. Terry v. Terry [1948] 2 W.W.R. 152. 

33 Ward V. Dey (1846) 1 Bob.Eq. 759; Browning v. Browning [1919] W.F. 28; 
Perry v. Perry [19^] P- 361; Pritchard v. Pntchard (1920) 37 T,L,B. 104; 
Matthews v. Matthews (1930) 46 T.D.B. 543; Winmill v. Winmiil (1934) 78 


S.J. 536. 

Drew V. Drew [1912] P. 175; Daniells Y. Daniells (1917) 33 149; Hoe v. 

Boe (1916) 33 T.3>.B. 83; Bondhote v. Bondhote [1920] W.N. 142; Gossage T. 
Gossage (1934) 78 S.J. 551 ; in Brown v. Brown (1917) 116 Ir.T, 702, evidence 
that the relevant ordinance was stiE in force was required. 

33^ North V. North and Ogden (1936) 105 Xi-J-P* 56; and scje p. 860, post, 

3« Wcdfenden v. Wdfefuden [1946] P. 61; post, p, 771. n 

37 (1930) 46 T,L.B. 243; cf. Leong Sow Nom y. Ohm Yee You (1934) 49 B.C B. 
244 [1934] a W.W.B. 686, criticised Falconbridge, p. 267. 
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all cases in which it has jurisdiction in the main suit, the court 
has (where otherwise appropriate) jurisdiction to entertain applica- 
tions for ancillary relief by way of alimony pending suit, permanent 
alimony, permanent maintenance, periodical payments, a settle- 
ment of the wife’s property, variation of settlements and custody 
.and maintenance of children.^® The court will, however, decline to 
exercise jurisdiction in such cases where any order that it made 
would be wholly ineffective ; but there is power to vary a settle- 
ment inter 'partes^ even though it comprises property out of the 
jurisdiction, and is governed by foreign law and although the 
trustees reside out of the jurisdiction.'^® Nevertheless, service on 
the trustees in such a case will be set aside if they protest the juris- 
diction, and there is no evidence that an order made against them 
would be effective. The divorce court also has power to make an 
order for the custody of a child who is out of the jurisdiction.^^ 
The decree upon which an application under section 192 of the 
Supreme Court of Judicature (Consolidation) Act, 1925, is made 
must be that of an English court,^® but there is Australian authority 
for the proposition that, notwithstanding a husband’s change of 
domicile after a decree of divorce, the court which pronounced 
such decree has jurisdiction to order him to pay maintenance.'^* 
Proviso. — Matrimonial jurisdiction confined to monogamous 
marriages . — ^In Hyde v. Hyde,^^ Lord Penzance refused to dissolve 
a marriage celebrated in Utah according to Mormon rites, and 
intended to create a Mormon marriage, because such a marriage 
was not the voluntary union for life of one man and one woman 
to the exclusion of all others, and this has since been regarded as 
the leading case on the subject. ‘ For the purpose of enforcing 
the rights of marriage, or for the purpose of dissolving a marriage 
says Lord Greene, * it has always been accepted as the case, 

following Lord Penzance’s decision, that the courts of this country 
exercising jurisdiction in matrimonial affairs will not and cannot 
give effect to, or dissolve, marriages which are not monogamous 
marriages. The word marriage ” in the Matrimonial Causes Act 
has to be construed for the purpose of ascertaining what the juris- 
diction of the English courts is in these matters. The reasons are 
that the powers conferred on the courts for enforcing or dissolving 
a marriage tie are not adapted to any form of union between a 
man and a woman save a monogamous union.’ 

It seems clear that this limitation of the jurisdiction of the 

** Supreme Court of Judicature (Cousolidation) Act, 1925, s. 187, ss. 190-193, 
Tallack v, Tallack [1927] P. 211; Gog v. Goff [1934] P. 107. 

Nunneley v, Nmmley (1890) 15 P.D, 186; Forsyth v. Forsyth [18911 P. 868; 
Groff V. Go#, supra, at p. 112. 

Goff V. Gof [1984] P. 107. 

V. PkUips (1944) 60 89L 

Moore v. Bull [1891] P, 279. 

Moss V. Moss [1987] St. R. Qd. 1. 

^ (1^6) Xi.B. 1 P. dt D. 180. 

Bmndnil V. Bdndail [1946] P. 122 at p. 126. 



DIVORCE 


223 


court applies, not only to divorce, as in Hyde v, IlydeJ^ but also 
to judicial separation,^® restitution of conjugal rights,^® and applica- 
tions for maintenance/®®^ There does not appear to be an actual 
decision on the point so far as nullity is concerned, but in Mehta v. 
Mehta^^^ Barnard, J., found it ^ a little difficult to accede to the 
argument of counsel for the petitioner that seeking a decree of 
nullity is not asking for the relief of the matrimonial law of England, 
because, quite apart from the relief, if you can call it relief, which 
this court would of necessity grant in this case if the petitioner 
succeeded, other consequences might follow. 'There might be 
questions of maintenance . , , and questions of custody might 
arise 

Although a marriage which is ‘ the volimtary union for life 
of one man and one woman to the exclusion of all others is 
frequently referred to as a Christian marriage, a purely civil 
ceremony between persons who are not Christians is within Lord 
Penzance’s definition if, imder the law of the place of celebration, 
one man unites himself to one woman for life to the exclusion of 
all others.'*^- 

Similarly, the court can exercise matrimonial jurisdiction in 
the case of a marriage contracted under the law of a country by 
which the status may be dissolved at the request of either party 
without the commission of any matrimonial offence, provided it 
is capable of subsisting and intended to subsist for the life of the 
parties/® The essence of a marriage is not qualified by the meam 
whereby it may be dissolved if and when that question falls to be 
determined by the law of the domicile of the parties/^ 

Jurisdiction may also be exercised in the case of a marriage 
celebrated in India according to the rites of a monogamous Hindu 
sect although the husband might subsequently renounce his faith 
and thus become entitled to practice polygamy according to Ms 
personal law,®® and the court constantly exercises jurisdiction over 
Jewish marriages although they may be determined, so far as 

Swpra, 

Nachimon v. Nachtmson [1930] P. 217, where, however, the mamage was 
held to be monogamous. 

Ardaseer Cnrsetjee v. Perozehoye (1856) 10 Moo. P.C. 375. 

Of. Lim V. Ltm [1948] 2 D.D.B. 353. 

[1945] 2 All E.E. 690 at p. 693. In this case, too, the marnage was held 
to be monogamons. 
l.R. 1 P. & D. at p. 133. 

s* Brinkley v, AU^-Gen (1896) 15 P.D. 76 (Japan); Mong Kuen Wong v. May 
Wong [1948] IST.Z.L.B. 348 (China after 1931). 

^3 Nachimson v. Nachimson [1930] P. 217 (CX) (marriage under early Soviet 
law). The case might have been different if Eussi^ marriages were merely 
marriages in ’name conferring no status and entailing no obligation, or tfe 
particular marriage was a mere cloak for casual intercourse, per X/awrer^, 
li.J., at p. 2S3. Sed qumo as to the materiali^ of the intention of the 
parties in this connections see post, p. 

Ibid, at p, 227^ per Xiord Hanworth. 

Mehta v. MehU [1945] 2 All E. B. 690. 
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Jewish law is concerned, by means of a ghet/® and although 
polygamy is still practised by Jews in certain parts of the world.®^ 

1. H and W go through a ceremony of marriage according to the laws and 
usages of the Parsees in Bombay where they are domicOed. The laws and 
usages of the Parsees permit polygamy. H deserts W and W petitions for 
restitution of conjugal rights. The court has no jurisdiction to entertain the 
suit®® 

2. H and W go through a ceremony of marriage in Bombay according to 
the rites of tlie Arya Samaj sect Persons holding the Arya Samaj faith must 
practice monogamy, but H could renoxince the faith and, by becoming an 
orthodox Hindu, legitimately practice polygamy according to his personal law. 
W petitions the court for nullity; the court has jurisdiction because the 
marriage was monogamous in its inception.®® 

Polygamous marriages generally — In Hyde v. Hyde,^^ Lord 
Penzance did ^ not profess to decide upon the rights of succession 
or legitimacy which it might be proper to accord to the issue of 
polygamous unions, nor upon the rights or obligations in relation 
to third persons which people living under the sanction of such 
unions may have created for themselves Nevertheless, his 
decision was widely interpreted in subsequent dicta and, in Re 
Bethell^^^ Stirling, J., purported to follow it when holding that the 
child of a marriage contracted in Bechuanaland between a man 
domiciled in England and a Baralong woman according to the 
customs of the Baralongs was illegitimate. 

It is now clear, however, that the English courts do, for many 
purposes, recognise polygamous unions contracted between persons 
domiciled in a country where polygamy is lawful. Thus, in 

Spivack V. Spkack (1930) 46 T.LE. 243. As to the recognition accorded to 
divorces which are not effected by judicial process see pp. 370-372, post. 
E.g., Morocco, see 48 L.Q.B. 360; but the court does not appear to have 
had to consider a case of a Jewish marriage celebrated in such a place. 
Afdaseer Gursetjee v. Perozehoye (1856) 10 Moo. P.C. 375 at p. 418 et seq. 
As to the degree of recognition which is accorded to such a marriage see 
infra, 

Mehta v. Mehta [1945] 2 All E.R. 690 at p. 693. For sufficiency of residence 
as a ground of jurisdiction in nullity see Buie 35, post. 

The subject is fully discussed by Beckett, 48 L.Q.E. 341-368 (1932) in a 
valuable article See also Cheshire, pp. 400-417; Wolff, pp. 321-327; Good- 
rich, pp. 317-322; Johnson, Vol. 1, pp. 309-318; Falconbridge, pp. 653-664; 
Fitzpatrick, 2 Jo Comp. Leg. (2nd series) 369 (1900); Vescy -Fitzgerald, 47 
L.Q.B. 253 (1931); Fleming, 11 Conv (ns.) 201 (1947). Dioey treated the 
non-recognition of polygamous marriages as in reality one instance of the 
principle that the rules of the conflict of laws apply only among civihsed 
states, but he said that the extent to which English law would recognise rights 
depending on the institution of polygamy was doubtful 
<^1 (1866) L.B. 1 P. & B. 130 at p. 188. 

Harvey v. Farms (1880) 6 P.D. 35 at p. 53, Lush, J.; E. v. Super- 
intendent Registrar of Marriages for Hammersmith , p. Mir-Amoaruddin 

[1917] 1 K.B. 634, at p, 647, Darling, J,; R. v. Naguib [1917] 1 K.B. 359, 
Avory, J. Lord Brougham was m favour of the total non-recognition of 
polygamous unions; Warrender v. Warrender (1836) 2 GL & F. 488 at p. 631 
et seq, 

a888) 38 Ch.D. 220. 

Thkte was no reference to the man’s domicile in the judgment, but the chief 
clerk’s certiffcate contained a finding that the man was domiciled in England 
at the time of the marriage. 
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Baindail v. Baindail^^ the Court of Appeal held that a Hindu 
marriage contracted in India between persons who were domiciled 
there conferred upon the husband the status of a married man 
according to the law of his domicile, so that a woman whom he 
subsequently married at a registry office in England was entitled 
to petition the court for a declaration of nullity. 

Again, in stating his opinion to the Privileges Committee of 
the House of Lords in the Sinha Peerage Claim/** Lord Maugham 
said : ‘ It cannot, I think, be doubted now (notwithstanding some 
earlier dicta by eminent judges) that a Hindu marriage between 
persons domiciled m India is recognised in our courts, that the 
issue are regarded as legitimate, and such issue can succeed to 
property in this country with a possible exception which will be 
referred to later The exception is dealt with by His Lordship 
in a subsequent remark in his opinion ^ having regard to the 
domicile of the parties at the date when it was solemnised, the 
marriage would properly be treated as valid in this country for all 
purposes, except it may he the inheritance of real estate before the 
Law of Property Act, 1925, or the devolution of entailed interests 
as equitable interests before or since that date, and some other 
exceptional cases 

Apart from the eases of Baindail y. Baindail and Srini Vasan 
V. Srini Vasan/^ which recognise the status created hy a polygamous 
marriage according to the law of the domicile, there is remarkably 
little English authority as to the precise extent to which such 
unions will be recognised.^® ^ If a Hindu domiciled in India died 
intestate leaving personal property, the succession to the personal 
property would be governed by the law of his domicile; and in 
applying the law of his domicile effect would have to be given to 
the rights of any children of the Hindu marriage and of his Hindu 
widow but there is, for instance, no authority as to what the 
position would be if the deceased died domiciled in England, having 
contracted a Hindu marriage, or marriages, while domiciled in 
India/^ 

[1946] P. 122 (C.A.), approving Srini Vasan v. Srini Vasan [1946] P. 67, 
Barnard, J. 

«« (1939) 171 Lords Jo 350; [1946] 1 AU E.E. 848 (n) at p. 349. 

87 Jbtd.; BirtwhisUa v. Vardill (1840) 7 Cl. & F. 895, but see post, p. 489, n. 46a. 
68 [1946] P. 122. 

6a Ibid., p. 67. 

70 There are of course a number of decisions of the Privy Council, but they are 
hardly in point. 

n By personal property the learned judge of course meant movahies ; see ante, p. 46. 
71a Batndatl v. Baindail [1946] P. 122 at p. 127-128 ; see also In the Bsiate of 

Abdul Majid Belshah (1926) The Times, Dec. 16 and 18, Jan. 14 and IS; 

B.V.B.I.L. 1^8, p. 185; 47 L.Q3. 256, 270; the deceased's domicile was 
wrongly stated to be English in The Times newspaper: see 48 L.Q.B. 348, n. 12. 
7^ It is to be observed that nothing in the decision of the Sinha Peerage PetiUm 
in favour of the claimant, a mild of a Hindu mamag^e whidb was in fact 
monogamous, was intended to Sruply to a case where the petitioner was 

^ claunhm as a son of a parent who has in fact married two wives [1946) 

1 All E.B- p. 348, n. 

n. 
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rh« solution of such a problem would depend upon the con- 
struction of the Administration of Estates Act, 1925, and analogous 
questions may arise on the interpretation of other statutes such 
as the Fatal Accidents Act, 1846, where such words as ‘wife’ 
and ‘ spouse ’ may have to be construed by the courts in 
the future. In Baindail v. Baindail Lord Greene, M.R,, was 
careful to guard himself against anything that he had said being 
taken to have the slightest bearing on the law of bigamy, and the 
question whether a person who has entered into a polygamous 
union in a country where polygamy is lawful and where he was 
domiciled at the date of the ceremony can be prosecuted for bigamy 
if he marries in England during the lifetime of the spouse of his 
polygamous union, would depend upon the construction to be 
placed on the words ‘ being married ’ and ‘ marries ’ in the Offences 
against the Person Act, 1861, s. 57. 

The authorities seem to establish that the question whether a 
particular ceremony constitutes a monogamous or polygamous 
marriage depends upon the law of the country where it takes place, 
as applied to the particular form of marriage and to the particular 
parties thereto, without reference to their domicile at the time of 
the ceremony or at any other time, and without reference to their 
intentions. Thus, in Chetti v. Chetti'^'^ and R. v. Superintendent 
Registrar of Marriages for Hammersmith^ Ex p. Mir-Anwaruddin,'^^ 
marriages between a Hindu and an English woman and between a 
Mohammedan and an English woman were respectively treated as 
monogamous because they were celebrated in England according 
to the formalities required by English law, although in each case 
the husband was domiciled in India and his personal law permitted 
polygamy. 

The law of the domicile of the parties at the time of the 
marriage is, however, relevant to its validity under English law 
because the law of the domicile regulates the parties’ capacity to 
marry under Rule 168 (1).^^ Consistently with the general rule 
that, in order to be capable of entering into a valid marriage, each 
party must have capacity to marry according to the law of his or 

[1946] P. 122 at p. 130; see also B. v. Naguib [1917] 1 K.B. 859, where 
the point was left open by the Court of Criminal Appeal 
[1909] P 67. 

’'5 [1917] 1 K.B. 634, There are other authorities which are really to the same 
effect, e.g., Hyde v. Hyde (1866) L.B 1 P. & D. 130; NacUmon 
V. Nachmson [1980] P. 217 ; Mehta v. Mehta [1946] 2 All BE 690; 
Lendrnm v. Ohakravarti [1929] Sc.L.T, 96 (overruled on another point by 
MacDougall v. Ghitnavis [1937] S.C. 390); contra Lord Brougham in War- 
render V. Warrender (1835) 2 Cl. & F. 488 at p, 635, but see ibid, at p. 632, 
See also Connelly v Woolrioh (1867) 11 L,C.J. 157; 1 E.L. 253; but, as 
explained in^ later Canadian cases, it is hardly an authority against the 
proposition cited in the text: see 48 L.Q,B, 476. The authonties are 
criticised by Cheshire, pp. 409-412, who favours the test of the law of the 
matrimonial domicile or intended matrimonial home, 
p. 768. 
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her domicile at the time of the ceremony/^ it is submitted that a 
polygamous marriage entered into by a man or woman domiciled 
in a country whose law does not allow the celebration of such 
marriages within its own territory will be treated as wholly void. 
Nevertheless, there is no authority directly covering the point, 
although the cases on marriage within the prohibited degrees cited 
in the last footnote would appear to be closely analogous.^® 

It will have been seen from the above discussion that the case 
of Re Bethell is consistent with the most recent authorities only 
on the assumption that the man’s English domicile at the time 
of Ms Baralong marriage was a material fact. There, as the 
marriage was void for all purposes imder his personal law, the child 
was illegitimate.®® 

It would be possible to formulate a number of nice problems 
so far as polygamous unions are concerned ; but although 
the problem, in its more general aspect, is one of recon- 
ciling fundamentally inconsistent institutions, and although the 
judgment of the Master of the Rolls in Baindml v. Baindail seems 
to suggest that the matter may be one of construction where a 
statute is involved, it is submitted that polygamous unions should 
he recognised in the absence of some compelling reason to the 
contrary. Such a reason may exist, for instance, in relation to the 
law of bigamy and in relation to such rules of English law as are 
traceable to the old doctrine that husband and wife are one. 

1. H, a Mohammedan domiciled in India, goes through a ceremony of 
marriage at a registry office in London with ly, who before the ceremony was 
domiciled in England. The marriage 'will be treated as a monogamous union.®® 

2. The facts are as in illustration 1, except that the ceremony is celebrated 
according to Mohammedan rites and without civil ceremony in the mosque at 
Woking. (Sembk) the marriage will be wholly unrecognised by English 
law®^ 

3. H, domiciled in Pakistan, goes through a ceremony of marriage with W, 
domiciled in England. The ceremony takes place at Karachi, and is cele- 
brated according to Mohammedan rites. {Semhle) the marriage will be wholly 
unrecognised in English law because of Ws incapacity under the law of her 
domicile to contract such a marriage. 

4. H, a Hindu domiciled in India, marries Wl, a Hindu woman domidled 
in India, according to Hindu rites in India. Later H goes through a ceremony 
of marriage at a registry office in England with W2, who is domiciled in 
England. W2 can obtain a decree of nullity from the English court on the 


77 Mette V. Mette (1859) 1 Sw. & Tr. 416; Brook v. Brook (1861) 9 H.L.C. 198, 

and Be Paine [1940] Cb. 46. 3 ry ^ lo r /\r> 

•7S Morris, 62 L,QJfc. 116 contra, Cheshire, p, 409, and Beckett, 48 L.Q.B, 

361, respectively submitting that, in the case of a vioman, the test ehoutd be 
the law of the matrimonial home and of the husband domicile at the time 
of the marriage. ^ ^ 

79 (1888) 38 Cb.B. 220; ante, p. 224. 

«o See post, pp 487-4^. 

^2 ri948 1 P 122 

«« Ohetti T. Cfteiti [1909] P. 67; B. v. SuperinUfndent Begistror of JlfarrwgM 
for ffammersfnith, Msa p. Mir-AnwafvMin 1 

^ There is no relevant Marriage Act and it is difficult to see bow the mamage 
could be upheld as a polygamous nniim. 
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ground that H was a married man at the date of the second ceremony, that is, 
the -first marriage is recognised to the extent of constituting a bar to the 
validity of the Second.®® 

5. H, a British subject, who is a Mohammedan domiciled in Pakistan, 
marries W1 and W2, Mohammedans domiciled in Pakistan, according to 
Mohammedan rites at Karachi. He then comes to England. {Semble), he 
cannot be convicted of bigamy. 

6. The facts are as in the preceding illustration, except that the marriage to 
W2 is celebrated at a registry office in England, and W2 is domiciled in 
England. {Semble) H cannot be convicted of bigamy.®® 

7. H marries W at a registry office in England, where they are both 
domiciled H is a British subject, but, after his marriage, he acquires a 
domicile in Pakistan where he is converted to Mohammedanism, and marries 
W2, who is a Mohammedan domiciled in Pakistan, according to Mohammedan 
rites in Karachi. He then returns to England; (semble) he could he convicted 
of bigamy 

8 H, a Mohammedan domiciled in Pakistan, marries W1 and W2, 
Mohammedans domiciled in Pakistan, according to Mohammedan rites at 
Karachi. He has a number of children by each woman and subsequently 
acquires a domicile in England where he dies intestate. (Qucere) can W1 and 
W2 claim the rights accorded to ‘ the surviving wife ’ under the Administration 
of Estates Act, 1926, so far as H’s movable property is concerned? (Qvrcere) 
can the children claim the rights accorded to ‘children’ in relation to such 
property under the above Act? 

9, H, while domiciled in Pakistan, marries W1 and W2 there according to 
Mohammedan rites W1 and W2 are Mohammedans domiciled in Pakistan. 
He has a number of children by each woman and, while in England, he is 
killed in an accident which is caused by the negligence of X. (^8emble) both 
the women have the rights accorded to dependants of the deceased under the 
Fatal Accidents Act, 1846.®® 

10. H, while domiciled in Pakistan, marries W1 and ^2 there according to 
Mohammedan rites. W1 and W2 are Mohammedans domiciled in Pakistan 
H comes to England and acquires an English domicile but W1 and W2 remain 
continuously in Pakistan. (Semble) neither W1 nor W2 will acquire H’s 
English domicile by operation of law and (semble) either Wl or W2 can sue 
H in respect of torts committed by him while he is in England, because the 
rule that a married woman acquires her husband’s domicile and her general 

' incapacity to sue him in tort are traceable to the doctrine that husband and 
wife are one. 

Sub-Rule. — On a petition for divorce presented by a 
husband domiciled in England/" the court has jurisdiction 

Srini Vasan v. Snni Vasan [1946] P. 67; Baindail v. Baindail [1946] P. 122 
(C.A.). It appears to be immaterial whether H acquires an English domicile 
before the second ceremony. 

It is submitted that H would not be ‘ married ’ within the meaning of s. 57 
of the Offences against the Person Act, 1861. So far as the wording of the 
section is concerned, it seems to be impossible to draw any legal distinction 
between illustrations 5 and 6 Of. Earoey v. Farnie (1880) 6 P.D. 36, 58, 
per Lush, L J. ; R. v. Naguib [1917] 1 K.B, 359. 

8^ }[mg-Emperor v. Lazar (1907) 30 Madras L.R 651, 

8® Of. Seedat's Executors v. The Master [1917] A.D, 302 (S. Africa); Me Vllee 
(1886) 63 L.T. 711; 54 L.T. 286; In the Estate of Belshah^ The Tinrn 
.Newspaper, December 16, 18 (1926); January 14, 18 (1927); Sinha Peerage 
CAaim [1946] 1 AU B,B. 348 n. ; Baindail v. Baindatl [1946] P. 122, W^m ‘ 
88 There is nothing in the statute which suggests the contrary construction; ' y 
80 The Bub-Bule is taken from the 3rd edition with the exception of the con- 
cluding four words, sed qucere as to the necessity for the petitioner to he 
domiciled in England in order to succeed on a claim for damages. Z 
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to award costs and (if claimed by the husband) damages 
against a co-respondent named in the petition, whatever 
his place of residence or nationality or domicile may be. 

Comment and liiustration 

This exercise of jurisdiction on the part of the court is provided 
for by the Supreme Court of Judicature (Consolidation) Act, 1925, 
which requires (section 177) any husband who presents a petition 
for divorce on the ground of the adultery of his wife to make the 
alleged adulterer a co-respondent to the petition unless on special 
grounds he is excused by the court from doing so, and provides 
(section 189) that a husband may claim damages against the alleged 
adulterer, either on a petition for divorce or judicial separation, 
or on a petition confined to damages (a procedure supersedmg the 
older action for criminal conversation),®^ Section 42 of the 
Matrimonial Causes Act, 1857,®^ provides that every petition shall 
be served on the party afiected thereby, either within or without 
British territory, in such manner as the court shall direct. 
Despite the precise terms of the enactment, for some time a practice 
prevailed under which foreign co-respondents if resident abroad 
were held entitled to apply to be dismissed from divorce suits on 
the ground that they were not subject to the jurisdiction of the 
court by allegiance or residence in England. It has now been 
definitely decided that, though the court has a discretionary power 
to dispense with service of the petition on a foreign co-respondent 
residing out of England, it has jurisdiction over such a co-respon- 
dent although, of course, it may be impossible to enforce against 
him any order made by the court.®^ 

H, domicOed in England,’ petitions for divorce from W, alleging adul- 
tery at Lisbon with A, a citizen of the United States, and B, a Portuguese 
subject. He applies for leave to dispense with the service of the petition 
on A and B, on the ground that they are foreigners resident out of England, 
and not within the jurisdiction of the court Held, that tlie court has 
jurisdiction over both co-respondents and that there is no ground in the 
circumstances to dispense with service in either case.®^ 

As a claim for costs or damages is purely personal, the domicile 
of the co-respondent is irrelevant.®® For similar reasons, it is 
submitted that, on principle, the domicile of the petitioner should 
be irrelevant to the question of the court’s jurisdiction to entertain 

These sections substantially re-enact ss. 27, 28 and 33 of the Matrimonial 
Causes Act, 1857. 

Still in force. 

Baymeni v. Rayment and Stuart [1910J P. 271; Chapman v. Chapman and 
Buist [1910] P. 279, Evans, P. ; approved in Bush v. Bush and Bailey and 
Pimmta [1920] P. (G.A.) 242, 

Bush V. Bush, Bailey and Phnenta^ [1920] F. 242. The case also decides 
that in an application of this character by a petitioner the Tespondent has a locus 
standi to oppose the motion; contrast Dohson v, Dolsm and Paaston [1916] P, 
110; but see Jeffers v. Jefers (1877) 2 P.D, 90. 

Baymeni V. Bayment [1910] P. 271. 
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his suit for damages, more especially as they can be claimed in a 
petition for judicial separation or alone as "well as in a petition 
for divorce. These possibilities were not considered by Scrutton, 
J., in Phillips v. Batfeo,®® when he said {oliter) that the English 
courts would not give damages against the co-respondent in a 
case in which the petitioner was domiciled in India because their 
jurisdiction is limited to dealing with marriages of persons domiciled 
in England, and the consequences following from the infringement 
of such marriage ties. 

Nevertheless, there does not appear to be a fully reported case 
supporting the view that a petitioner who is not domiciled in 
England can claim damages,^ and the question whether a co- 
respondent may raise as a defence to such a claim the fact that 
adultery is not civilly actionable or criminally punishable by the 
lex loci delicti has never been fully discussed.®® 

(2) Where Court has no Jurisdiction, 

Rule 32. — Subject to the statutory Exceptions herein- 
after mentioned, the court has no jurisdiction to entertain 
proceedings for the dissolution of the marriage of any 
parties not domiciled in England at the commencement 
of the proceedings.^® 

Comment and Illustrations 

In a case where all the authorities were considered the law has 
thus been laid down by the Privy Council : — 

* Their Lordships have in these circumstances, and upon these 
considerations, come to the conclusion that, according to inter- 
national law, the domicile for the time being of the married pair 
affords the only true test of jurisdiction to dissolve their marriage. 
They concur, without reservation, in the views expressed by Lord 
Penzance in Wilson v. Wilson^^ which were obviously meant to 

[1913] 8 E.B. 25 at p. 31, see also p. 32; the decision that a judgment for 
damages pronounced by an Indian court which was competent to grant divorce 
could be sued on in England as it was ancillary to a valid judgment in rm is 
criticised by Read, pp. 262-267. 

But see Bell v Bell and Cook, The Times, June 10, 1932. 

9* But see Rayment v. Rayment [1910] F. 271, at p. 286, and 5th edition of this 
work, p. 776, note iy), citing v. Sir Bliagvat Smhjee (1891) 19 R. 31. 
Theare was an apparent, not real, exception to this Rule in the fact that under 
the Treaty of Peace (Turkey) Order, 1924, s. 2, the High Court had up to 1930 
authority to exercise the jurisdiction over British subjects in matters of status 
reserved to the Crown by the Convention respecting conditions of residence and 
business and jurisdiction, Art. 16, including jurisdiction in divorce. The 
High Court was simply a substitute for the ordinary Consular Court. See 
8 eager v. Seager [1925] P. 105. 

(1872) L.R. 2 F. ^ D. 435, 442, cited ante, p. 218. 
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refer, not to questions arising in regard to the mutual rights of 
married persons, but to jurisdiction in the matter of divorce*’ ” 
Their Lordships no doubt used these words in a case which had 
reference to the divorce jurisdiction of a foreign court, but they 
obviously intended their language to be of general application. 
They pointedly dissented from Niboyet v. Nihoyet^^ in which the 
majority of the Court of Appeal held that residence short of domicile 
might give the Divorce Court jurisdiction. Nor can it be doubted 
that the principle maintained by the Privy Council would now be 
followed by the House of Lords, and that English Courts do not 
recognise the existence of a matrimonial home or a matrimonial 
domicile, z.e,, of residence falling short of real domicile, as the 
foundation of divorce jurisdiction. 

1. H, a French citizen, marries W, an Englishwoman, at Gibraltar. H and 
W have resided for some years in England, but H resides there as French 
Consul, and admittedly retains his French domicile of origin, not having 
acquired an English domicile. W presents a petition for divorce on the 
ground of adultery committed in England and desertion. H appears under 
protest and objects to the jurisdiction. The court has no jurisdiction to 
grant divorce.^ 

2 H, a Mexican, domiciled in Mexico, marries in London W, an English- 
woman, domiciled at the time of her marnage in England. W petitions for 
divorce in England. The court has no jurisdiction.® 

As the domicile of a wife during coverture is, under English law, 
the same as the domicile of her husband,® our Rule means that 
the court has no jurisdiction to grant a divorce at the suit of a 

2 Le Mesurier v. Le Mesuner [1895] A.C. 517, 640, per Lord Watson. See the 
same doctrme asserted m Casdagli v. Casdagh [1919] A.C 145 ; Att.-Gen. for 
Alberta v. Cook [1926] A.O. 444; Salvesen v. Administrator of Austrian 
Property [1927] A.C. 641 at pp 654 and 665. 

3 (1878) 4 P D. (C.A.) 1.^ Other earlier cases in which jurisdiction in divorce 
was assumed over parties not domiciled in England are Brodie v. Brodia 
(1861) 2 Sw. & Tr. 257, (residence); Deck v. Deck (1860) 2 Sw. & Tr. 90 
(nationality); and Zycklmski v Zyckhnski (1862) 2 Sw. & Tr. 420 (submission). 
They are, of course, only of historical interest. 

^ Nthoyet v. Niboyet (1878) 4 P.D. (C.A.) 1. This was the judgment of the Court 
of Probate, which was overruled by the majority of the Court of Appeal (Brett, 
L.J., dis8.)f but Le Mesurier v. Le Mesurier [1896] A.C. 617, has in effect, 
though not technically, overruled the judgment of the Court of Appeal in 
Niboyet v. Niboyet, and supports the pnnciple laid down by the Probat<‘ 
Division in that case; Bayment v. Rayment [1910] P. 271, 280; Waddington 
V. Waddington (1920) 36 T.L.E, 359; m Sinclair's Divorce Bill [1897] A.C. 
469, the invalidity of an English divorce granted without proof of domicile 
was recognised as oWous by the House of Lords on the strength of Le 
Mesurier v. Le Mesurier, and a valid divorce granted by Act of Parliament, 
See also Malone's Divoree (Valid Action) Bill [1905] A.C. 314; Grimshaw's 
Divorce Bill (1907) 51 S J. 529. 

5 Ramos v, Ramos (1911) 27 T.L.B. 515, This is a strict application of our Rule. 
W by her marriage with H obtains a Mexican domicile, as that term is 
undemtood in England. This fact is not affected by the consideration that 
under Mexican law W does not become the wife of H till the registration of 
her marriage. Hence it follows that W, when petitioning for a divorce ih 
England, is domiciled in Merico» and that the court has no inrisdiction to 
grant a? divorce. 

See Rule 9, Sub-Rule 2, p. 107, ante. 
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wife unless the husband at the moment when the proceedings are 
taken is domiciled in England. The resulting hardship has led to 
the suggestion of exceptions by the courts which can hardly be 
law in the light of the most recent cases and to two statutory 
exceptions of limited application.^ 

Doubtful exceptions mentioned in earlier cases. — (a) The deserted 
wife , — ^In Ogden v. Ogden ^ Sir Gorell Barnes, P., said: ‘In cases 
where a wife has been deserted in the country of the domicile by 
her husband in circumstances entitling her to sue for divorce, it 
has been held that she might sue in the courts of the country of 
the domicile notwithstanding the fact that the husband has left 
the country, and might possibly have done so with the intention 
of acquiring a domicile in another country. The decree in such 
a case is justified, either by considering that the husband cannot 
be heard to say that he has changed his domicile, or, as some 
have thought, that the wife must, ecc necessitate, be entitled to 
treat the country of the previous matrimonial domicile as still being 
the country of her domicile, and to require its courts to do justice 
to her, because otherwise it would be impossible for a wife so 
situated to obtain a decree, as the respondent might keep changing 
his abode from place to place, asserting that he had abandoned 
his original domicile and any domicile with which it is sought to 
fix him 

The suggestion that, in such a case, the wife is entitled to treat 
the country of the previous matrimonial domicile as still being 
the country of her domicile was, however, rejected by the House 
of Lords in the Scottish appeal of Lord Advocate v. Jaffrey,^ and 
in Att,-Gen, for Alherta v. Cook,^° the Privy Council held that the 
fact that the parties had been judicially separated before the 
husband’s change of domicile did not entitle the wife to petition 
for divorce elsewhere than in the courts of his domicile. Accord- 
ingly, in H v. jBr,“ Lord Merxivale, P., repudiated the suggestion 
that a husband who had deserted bis wife could not be heard to 
say that he had changed his domicile, and the fact that, in such 


For more drastic suggestions of reform see ChesHie, The International Validity 
of Divorces, 61 L.Q.B. 352-72 (1945) and Final Report of the CJommittee on 
Procedure in Matrimonial Causes (1947) Cmd. 7024, s. 83. 

« [190S] P. 46 at p. 76. See also Niboyet v. Niboyet (1376) 4 P.B. 1, 14, per 
Brett, Briggs v, Brtggs (1880) 6 P.B. 163, 165, per Six James Hannen, 
citing Lord Westbury in Pitt v, Pitt (1864) 4 Macq. 627 , 640; Armytage v. 
Armytage [1898] P. 178, 185; ss. 343 and 344 of the report of the Divorce 
Commission of 1912 referred to by Bucbaill, J,, in Herd v. Eetd [1936] 
P. 205 at p. 211. The ensuing paragraph is based on the judgment in this 
case. 

s [19211 1 A.0. 146, at p. 152, per Lord Haldane. In America the deserted wife 
may be treated as having a domicile separate from that of her husband, see 
Bestatement, s. 113. 

11926] A.C. 444. 
lim] P, 206, 
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case, the husband does not contest the jurisdiction, has since 
been held to be immaterial. 

(b) Marriage annulled in court of domicile, — On the authority 
of the cases of Stathatos v. Stathatos and De Montaigne v, De 
Montaigne Dicey formulated an exception to the Rule under 
discussion as follom: — 

Where (1) a foreigner marries in England a woman then 
domiciled in England, and such marriage is legally valid according 
to the law of England, and such foreigner is either at the time 
of the marriage domiciled in a foreign country or after the time 
of the marriage acquires a domicile in a foreign country; and 
(2) such English marriage is, in such foreign country, declared to 
be invalid by the courts thereof, the High Court probably has 
jurisdiction to entertain a petition for divorce on the part of the 
wife.^® 

As Dicey pointed out, the exception represented an attempt of 
the Divorce Court to meet cases of injustice arising from a conflict 
of views between English and foreign courts as to the validity of 
marriages contracted in England between women domiciled there 
and men of foreign nationality and domicile. Through this 
dlivergence of view a marriage, which is contracted and binding 
in England, may be declared null and void, e.g,, in France, and 
in order to save women from the hardship of being married in the 
view of English law, whilst held immarried in the view of the 
foreign law, an anomalous and restricted jurisdiction to grant 
divorce, on the petition of the wife, was assumed by the Divorce 
Court. The decisions were treated with reserve by the Privy 
Council in Att.-Gen, for Alberta v. Coofr,^* and they were not 
followed by the Court of Session in Mangrulkar v. Mangrulkar,^’^ 
where it was alleged that the marriage was void in the country 
of the husband’s domicile althorigh there had been no declaration 
to this effect. Where there has been such a declaration the difficulty 
presented in these cases may henceforth be disposed of because 
the decree of nullity by the court of the husband’s domicile will be 
recognised as valid in England, probably even if the wife has not 
lived in the country of the domicile, as she acquires her husband’s 
domicile by virtue of the marriage which is valid under English 
law.^® 

12 Herd V. Herd [1936] P, 205. 

13 [1918] P. 46. 

14 [1918] P. 154; see also Ogden v. Ogden [1908] P. 46, 82, 83. 

13 l^ote that Sir P. Jeune, P. had refused to act on the doctrine approved in 

Ogden Y. Ogden, when Mrs- PMlip in 1903 sought to obtain a divorce from 

Philip, whose marriage with her the French Gonri had declared void. 

13 [1926] A.O. 444 at p. 467. 

[19S9f] 8.0. 289. A case which appears to mahe it very dmibtfnl whether 

Scottish and English law are diflerent on the Bnbject under disoaseion. 

43 Salvesen v. Administtaf^ Austfian Property [1927] A,C* 641; Galene Y. 

Galene [19391 P. 287; De Massa v. De Massa [1939] 2 All B.R. 150 (n); 
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First Statutory Exception . — Where a wife has been 
deserted by her husband, or where her husband has 
been deported from the United Kingdom under any 
law for the time being in force relating to the 
deportation of aliens, and the husband was 
immediately before the desertion or deportation 
domiciled in England, the court has jurisdiction 
notwithstanding that the husband has changed his 
domicile since the desertion or deportation.” 

Coitiment 

Unlike the second Exception discussed below, this is of permanent 
application; but it is limited, first because it is confined to cases 
in which the domicile was in England and Wales, secondly because 
the desertion or deportation must precede the husband’s change 
of domicile, and thirdly because it is confined to cases where the 
husband is deported or else guilty of desertion. There are accord- 
ingly a number of situations which dicta in the earlier cases dealing 
with the deserted wife were intended to cure and which are not 
covered by the exception. 

This exception, which was created by section 13 of the Matri- 
monial Causes Act, 1937, applies to all matrimonial causes, a further 
respect in which it differs from that created by the Matrimonial 
Causes (War Marriages) Act, 1944, which is mentioned below. It 
may also be observed that the section gives the court jurisdiction 
in proceedings brought by the husband after he has changed his 
domicile, although such proceedings are hardly likely to he of 
frequent occurrence. Finally, it should be stressed that the section 
does not confer anything in the nature of a separate domicile upon 
the wife so that, although she might petition for divorce, if she 
did not do so, her movable property would, on her death intestate, 
be distributed according to the law of the new domicile of her 
husband. 

Section 18 of the Matrimonial Causes Act, 1987, admits of the 
possibility of the courts of two countries being competent to enter- 
tain proceedings for divorce between the same parties, for it does 
not exclude the possibility of divorce proceedings by or against 
the husband in the courts of his new domicile, and there is no 
doubt that a decree pronounced in such proceedings would be 
recognised in England under Rule 71, post. The possibility of 

these last two cases are not condusiye of the point because in each case the 

ante-nuptial domicile of both parties appears to have been French, See 
^ Hughes, U L.Q.B. W (1928). 

Matrimonial Causes Act, 1937, s. 13; cf. Canadian Divorce Jurisdiction Act. 

1930, and other imperial legislation discussed by Bead, Ch. 6a, ss. 4 and 5, 

E.g.y Ogden v. Ogden [1908] P. 46, 
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internationally valid proceedings for divorce in two countries was 
stigmatised as one of the absurd consequences of the exceptions 
to the rule under discussion which earlier judges had attempted 
to create.'*^ The English courts do not appear, however, to have 
had to consider the question whether they are precluded from 
exercising divorce jurisdiction when proceedings are properly pend- 
ing in another country. Thus, if the husband, being domiciled 
in England, deserts his wife and acquires a foreign domicile, and 
divorce proceedings are pending in the foreign country, does the 
English court also have jurisdiction under this statutory exception ? 
Or if the husband is domiciled abroad and divorce proceedings are 
pending in the country of his domicile, and the husband then 
acquires an English domicile, does the English court also have juris- 
diction xmder Rule 81, ante} The matter has been the subject 
of conflicting decisions m the Australian courts ; it is submitted 
that the English court should not be precluded from exercising 
jurisdiction in either case, though no doubt a stay of proceedings 
might be directed in a strong case,^® 

Illustrations 

1 H and W are domiciled in England, H deserts W and acquires a 

domicile in France. The court has jurisdiction m proceedings for divorce 
brought by (semble) even if proceedings are pending in France. 

2 In 1938, W, domiciled in England, marries H, domiciled in France. 
In 1939 H is deported from the United Kingdom and commits adultery The 
court has no jurisdiction to entertain a petition for divorce brought by W on 
the ground of adultery.^^ 

3. H and W are domiciled in Manitoba. H deserts W and acquires a 
domicile in Ontario. W returns to England, the country of her domicile before 
marriage, and is permanently resident there when she petitions for divorce on 
the grounds of desertion for three years The court has no jurisdiction 
although W has at all material times been domiciled in countries whose law 
recognises an exception to the general rule analogous to the one under 

discussion.25 

4. H and W are domiciled in England. H commits adultery and acquires 
a domicile in France. The court has no jurisdiction unless W can prove 
desertion before H acquires a domicile in France. 


Second Statutory Exception . — ^The court has jurisdiction 
to dissolve a marriage celebrated between September 
3, 1989, and the day appointed by His Majesty 
in Council under the Matrimonial Causes (War 


Lord Advocate v. [1921] 1 A.O. 144 at p. 152; H v H P. 206 

at p, 212 

22^ Gane v Gane [1941] 58 V.N. (N.S.W.) 88; Plakemore v. Flakemore and 
Johnson [1942] Y.LR. 156; see also 15 ^ , 

23 See post, p. 316. 23a ZanelU v. ZamlU (1948) 64 556 (O.A.). 

3^ Cl Joyce V. Joyce [1943] B W.W3. 388, for aualt^ous Canadian case founded 
on desertion. The date of^ marriage would U material, b^au^ 
possible application of the Matrimonial Causes (War Mamages) Act, 1944. 
Cf. Jolly V Jolly [1940] 2 T69. 
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Marriages) Act, 1944, notwithstanding that the 
parties are not domiciled in England, provided — 

(a) the husband Was, at the time of the marriage, 

domiciled outside the United Kingdom and 
the wife was, immediately before the mar- 
riage, domiciled in England ; 

(b) the parties have not, since the celebration of 
the marriage, resided together in the 
country in which the husband was domiciled 
at the time of the «ftarpiag%^® and 

(c) proceedings are brought not later than five 

years after the appointed day/' 

Comment 

Section 1 of the Matrimonial Causes Act, 1987, which places 
restrictions on the presentation of a divorce petition within three 
years of the marriage, does not apply to marriages coming within 
the Matrimonial Causes (War Marriages) Act, 1944, under which 
the above Exception to the Rule was established. The Act also 
applies to nullity, and covers many, but not all cases of hardship. 
For example, the case of a deserted wife who has resided with her 
husband for a short period in the country of his domicile is expresdy 
excluded. Although the Act is of a temporary nature, its provi- 
sions will have to be borne in mind for some time to come because 
proceedings may be brought on it up to five years after the 
appointed day. 

(8) Choice of Law. 

Rule 33. — In all cases in which it has jurisdiction, the 
court will (semble) apply the English domestic law of 
divorce.*® 

Comment 

The English courts have not, as yet, been called upon to 
differentiate between the questions of jurisdiction and choice of law 

For the purposes of this proviso the whole of the USA,, the whole of India, 
and ihe whole of any British possession are to be treated as one country 
Matrimonial Causes (War Marriages) Act, 1944, discussed 22 264; 

s. 2 applies to Scotland and e. 3 to Northern Ireland. See also the South 
African War Marriages Act, 1944, and Matrimonial Causes Jurisdiction Act, 
1945, and the Australian Commonwealth Matrimonial Causes Act, 1945. 
Beyond observing (5th ed. , p. 280) that the court has no jurisdiction to entertain 
proceedings for dissolution of marriage for anjr offence which is not a ground 
for divorce under the law of England, Bicej^ did not deal specifically^ with the 
question of choice of law in relation to matrunonial causes ; and, in view of the . 
manner in which the matter appears to he dealt with by the court, it seems 
more convenient to discuss it under the heading of jurisdiction in relation to 
each separate matrimonial cause. 
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in relation to divorce. This is doubtless because the latter question 
could hardly arise once the principle that the parties must be 
domiciled in England in order to give the court jurisdiction ’was 
established, for the law of the domicile is that which is appropriate 
to determine questions of status. 

It is submitted that a further reason why the court can only 
apply English law in divorce cases is the fact that the law and 
procedure of the court are entirely laid down by statute. There 
is no jurisdiction inherited from the Ecclesiastical Courts, and no 
inherent jurisdiction. The grounds upon which a decree may be 
pronounced are defined by statute, and a petition could not be 
presented on any other groxmd. The bars to divorce are equally 
fully stated, and, on being satisfied that they are not present, the 
court is obliged by statute to pronounce a decree if the petitioner 
proves his case. Accordingly, although a question of choice of 
law might, at first sight, appear to be possible in cases falling 
within the Matrimonial Causes Act, 1937, s, 13, it is submitted 
that, if a wife who was domiciled in England and Wales immediately 
before her husband deserted her and acquired a new domicile, 
petitions for divorce on a ground recognised by the law of such 
new domicile, but not by English law, the court would have no 
power to pronoimce a decree. Conversely, if a wife so situated 
petitions for divorce on a ground recognised by English law, it seems 
that the court would be bound to pronoimce a decree if she made 
out her case, although her husband had acquired a domicile in a 
country which did not recognise divorce notwithstanding that she 
was domiciled in such country at the time of the presentation of 
her petition. It seems that similar results would follow in the case 
of a petition presented under the Matrimonial Causes (War Marri- 
ages) Act, 1944. 


Illustrations 

1. H and W were domiciled in England. H deserts W and acquires a 
domicile in an American State in which incompatibility of temper is a ground 
for divorce. W petitions the English court for divorce on this ground under 
section 13 of the Matrimonial Causes Act, 1937. (Semble) the petition will be 
dismissed because incompatibility of temper is not a ground for divorce under 
English law. 

2. H and W were domiciled in England. H deserts W and acquires a 
domicile in Eire where he commits adultery. W petitions for divorce under 
section 13 of the Matrimonial Causes Act, 1937. (Srnnble) English law will be 
applied although divorce is impossible in Eire. 

2 . JUDICIAL SEFABATION AND RESTITUTION OF CONJUGAL 

RIGHTS 

Rule 34,^ — ^The court has jurisdiction to entertain a suit 
for judicial separation or the restitntion of conjugal rights 
when the parties thereto 
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(1) were in law resident in England at the time of the 
institution of the suit/^ or 

(2) were domiciled in England at the time of the 
institution of the suit,®’ or 

(8) had a matrimonial home in England when the 
events occurred on which a claim for separation is 
based, or their cohabitation ceased,®^ or 

(4) come within the provisions of s. 18 of the Matri- 
monial Causes Act, 1937.®° 

Comment 

The iurisdiction ot the court in matters matrimonial, other than 
proceedings to obtain a divorce a vinculo, was appointed imder the 
Act establishing judicial divorce to be exercised in accordance with 
the principles and rules on which the Ecclesiastical Courts acted 
prior to 1858/® whence it followed that jurisdiction to entertain 
a suit for judicial separation {the equivalent of divorce a mensa 
et toro) or for the restitution of conjugal rights was held to depend 
primarily upon the more or less permanent residence of the parties, 
and not upon their being domiciled in England; although this came 

^2 Amytage v. Armytage [1898] P. 178; AnghtnelU v. Anghinelli [1918] P. 247 
(0,A.) (judicial separation) ; Pernn y. Perrin [1914] P. 135 (restitution). The 
decisive time is the date when the copy of the petitio-n is issued for service; 
Eaehum v, Eaehum (1928) 44 T.L.B. 384. The words ‘in law’ have been 
added so as to meet cases such as this where a person not physically present 
within the jurisdiction was treated as resident there; cf. Sim v. Sim [1944] 
P. 8T. 

33 Eustace v Eustace [1924] P. 45 (C.A) a case of judicial separation. Juris- 
diction was exercised without discussion in restitution proceedings in Rudd v. 
Rudd [1924] P. 72, and it appears that it must have been on the basis of 
domicile See also Dicks v. Dicks [1899] P. 275 ; Bateman v. Bateman [1901] 
P. 136; Brown v. Brown (1917) 116 L T. 702; Bell v Bell [1922] 2 Ir.R, 162; 
Boardman v. Boardman (1936) 36 S.E.. (N.S.W.) 474, restitution jurisdiction 
based on domicile or residence of both parties within the forum. 

3^ Ward V. Ward (1923) 39 T.L R 440 (judicial separation); Milligan v. 
Milligan [1941] P. 78 (restitution). 

35 AntCj p. 234. The Matrimonial Causes (War Marriages) Act, 1944, does not 
apply to proceedings foi judicial separation or restitution of conjugal rights. 
33 * In all suits and proceedings, other than proceedings to dissolve any marriage 
the ... . Court shall proceed and act and give relief on principles and rules 
which in the opinion of the said court shall be as nearly as may be conform- 
able to the principles and rules on which the Ecclesiastical Courts have hereto- 
fore acted and given relief, but subject to the provisions herein contained and 
to the Rules and Orders under this Act.* Matnmomal Causes Act, 1857, s. 22. 
This section is repealed by the Supreme Court of Judicature (Consolidation) 
Act, 1926, Sched. vl, doubtless because it is hardly consistent with the Matri- 
monial Causes (Amendment) Act, 1884 and later judicial interpretation ; in a. 82 
ihere is a general provision for the exercise of jurisdiction ‘ as nearly as may be 
in the same manner as that in which it might have been exercised by the court 
. to which it formerly appertained ’ , so far as regards procedure and practice, but 
subject to the Act and Rules of Court, See also s. lOB. The alteration was, 
however, treated as immaterial by Pilcher, J., in Butter v. Butter [1944] 
P. 95 at p. 99. 
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to be recognised as an independent ground of jurisdiction. * Can 
there be any doubt % asked James, L.J., ‘ that before the English 
Act of Parliament transferring the jurisdiction in matrimonial causes 
from the Church and her courts to the Sovereign and her court, 
the injured wife could have cited the adulterous husband before 
the bishop, and have asked either for a restitution of conjugal 
rights or for a divorce a mensa et toro, and in either case for proper 
alimony ? The jurisdiction of the court Christian was a jurisdiction 
over Christians, who, in theory, by virtue of their baptism, became 
members of the one Catholic and Apostolic Church. The Church 
and its jurisdiction had nothing to do with the original nationality 
or acquired domiciles of the parties, using the word domicile in the 
sense of the secular domicile, viz., the domicile affecting the secular 
rights, obligations, and status of the party. Residence, as distinct 
from casual presence on a visit or in itinere, no doubt was an 
important element; but that residence had no connection with, and 
little analogy to, that which we now understand when we endeavour 
to solve, what has been found so often very difficult of solution, 
the question of a person’s domicile 

Just as personal presence within the jurisdiction on a casual 
visit or in itinere does not amount to residence within the meaning 
of the Rule under discussion, so there may be residence in law where 
it does not exist in fact. ‘ A seaman ordinarily absent from this 
country is resident in the home which he provides here for his wife. 
So is a man of business whose employment keeps him abroad 
Moreover, the Ecclesiastical Courts appear to have regarded an 
unseparated wife as resident in law where her husband was resident. 
Accordingly, in Sim v. Sm,®® it was held that the court had juris- 
diction to entertain proceedings for judicial separation brought by 
a wife resident out of the jurisdiction against a husband who was 
permanently resident in England, though domiciled in Scotland. 

The Ecclesiastical Courts really only attached importance to the 
residence of the respondent within the diocese in which he was cited, 
but there does not appear to be a reported case of proceedings for 
judicial separation or restitution of conjugal rights in which juris- 
diction was exercised, , on the basis of residence, against a wife 
resident in England, at the suit of a husband resident abroad. It 
is interesting to speculate what the effect of the principle in Sim 
V. which is attributable to the non-recognition of the volun- 

tary separation of spouses by the Ecclesiastical Courts, and to the 
predominance of the husband in matrimonial law generally, would 
be in such a case. It seems to illustrate the artificial consequences 

Nihoyet v. Niboyet (1878) 4 P.D. (O.A.) 1, 4, 5. Except as regards divorce 
a mneulo this judgment is clearly good law and this passage was quoted with 
approval by Swbofen Eady, M.R., in Anghinelli v. AnghinelU [1^18] P. 247 
at p. 262, See also E, v. E. (X907) 28 T.Ir.B. 364. 

Raebum v* BaebuTU (1928) 44 T.D.R. 384 at p. 388. 

[1944] P. 87 ; discuss^ 8 74. 

Supra. 



240 


JURISDICTION OF THE HIGH COURT 


which result from a too rigid adherence to the principles of the 
Ecclesiastical Courts in these matters; but. the court has construed 
section 22 of the Matrimonial Causes Act, 1857, very strictly, and, 
as yet, it does not appear to have been affected by the repeal of 
that section and the altered wording of section 82 of the Supreme 
Court of Judicature (Consolidation) Act, 1925."^^ 

While, as shown by the remarks quoted above, domicile is not, 
as in the case of divorce, the only basis of jurisdiction, the court 
has never, at any rate since the Matrimonial Causes Act, 1884, was 
passed, declined to exercise jurisdiction on the groimd that, though 
the parties to the marriage were domiciled in England, they were 
not both resident in England at the time when a suit for the 
restitution of conjugal rights or judicial separation was commenced. 
In Eustace v. Eustace, a case of judicial separation, Atkin, L.J., 
expressed some doubt as to the propriety of jurisdiction based on 
domicile in the case of proceedings for restitution of conjugal 
rights.'^^ It is to be observed, however, that the judgments of the 
Court of Appeal in Eustace v. Eustace were given before the 
decision of the Privy Council in Att.-Gen. for Alberta v, 
and accordingly at a time when it was still possible to contend that 
a wife could acquire a domicile separate from that of her husband 
after a decree of judicial separation. 

As Dicey observed, the truth would appear to be that, as the 
result of the enactment of the Matrimonial Causes Act, 1884, was 
to make a decree for restitution of conjugal rights a normal prelude 
to divorce proceedings by a wife, it became obviously difficult to 
refuse to entertain a suit for restitution where the parties were 
domiciled in England, and jurisdiction in divorce therefore existed. 
This point has become unimportant since the equalisation of the 
sexes as regards grounds of divorce, but it is submitted that the 
same principle should apply to jurisdiction in judicial separation 
and restitution of conjugal rights."^^ 

The third case in the Eule is intended to cover those cases where 
there has been a genuine matrimonial residence in England though 
domicile may not be proved, or, having existed, has been destroyed 
by the deliberate act of the husband in acquiring another domicile 
and deserting his wife. This might indeed be met by estopping the 
husband from setting up his new domicile, but that would leave 
the case where domicile had never existed uncovered. It was 
accepted as a ground of jurisdiction in the case of judicial separation 

See not© 86, mU, p. 338. 

1X924] P. 45. 

At p. 54; see also Duke, L.J. at p. 58. 

^ Bupra, 

« hm] AC. 444; 

For cases in wMch jurisdiction in restitution of conjugal rights appears to have 
been exercised, admittedly without much discussion, on the basis of domieilet 
. see note 38, ante, p. 388. 
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in Ward v. Ward^^’^ and in the case of restitution of conjugal rights 
in Milligan v, Milligan,^^ The latter case also decides that in relation 
to the jurisdiction of the English court the ^ matrimonial home ’ 
means the husband’s residence here in such circumstances that any 
husband similarly circumstanced, and not estranged from his wife, 
would set up his home here. 

The provisions of section 13 of the Matrimonial Causes Act, 
1937, have already been discussed, and therefore it need only he 
added that in instances in which one or other of the four conditions 
specified in the Rule is not fulfilled, the court will not exercise juris- 
diction/® Contrary to the Rule in eases of suits for nullity, the 
court does not derive jurisdiction from the mere fact that a marriage 
has been celebrated in England, and, although in a suit for nullity 
it can issue a decree in eSect establishing a marriage, it has no 
power to make a declaratory judgment as to the validity of any 
marriage save as incidental to jurisdiction under the Supreme 
Court of Judicature (Consolidation) Act, 1925, s. 188/*^ 

Rules as to service of petitions for restitution of conjugal rights 
were authoritatively laid down in 1914,®^ in substance as enumerated 
in the first three sections of the rule from the point of view of 
jurisdiction, and Hhey seem to have been taken as defining the 
jurisdiction, not merely the essentials of service out of the juris- 
diction Although the rules then laid down are not reproduced 
in the Matrimonial Causes Rules, 1947, those rules, by permitting 
(rule 9) the service of any document required to be served in any 
matrimonial cause within or without British territory, remove 
the difficulty arising from the omission of provision as to service of 
petitions for restitution of conjugal rights from section 42 of the 
Act of 1857, which the rules of 1914 were made to remedy/^ 

Choice of laiv, — So far as choice of law in cases of judicial separa- 
tion and restitution of conjugal rights is concerned, it has never 
been doubted that English domestic law will be applied once the 
court is satisfied that it has jurisdiction. In view of the number 
of possible grounds for the latter, it is obvious that cases may arise 
in which the jurisdiction of the court is concurrent with that of 
some other tribunal, and it is conceivable that judicial separation 
might be decreed in England in a case in which similar relief was 

(1923) 39 T.L.R. 440. 

48 [1941] P. 78. , 

4» Graham v. Graham [1923] P. 31, distinguished on its facts in Eustace v, 
Eustace [1924] P. 46 (C.A.) ^judicial separation); Firehrace V, Firehrace (1878) 
4 P.D. Countess de Gasquet Jam^ v. Duke of Mechlenhurg^Schwerin 
[1914] P. 63 (restitution). For a possible application of the Matrimonial 
Causes Act, 1937, s. 18, see Illustration 9, post 
48a Countess de Gasquet James v. Euke of MeckUnhurg^Schwerin £19143 P. 63. 
58 Ee^enacting the Legitimacy Declaration Act, 1868. validity of a marriage 
might sometimes be tested by proceedings for jactitaiion of marriage. 

Fernn v. Fernn [1914] P. 136. 

Milligan v. Milligan [1941] P. 78 at p. 82. 

53 J’or service of documents in matrimonial causes generally, see ante, p. 220. 
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not obtainable in the country where, for instance, the parties might 
be domiciled. This is particularly important so far as Scotland is 
concerned because of the difference between the Scotch and English 
law as to desertion.*^^ 

If proceedings are actually pending in another country, the 
court may direct a stay of proceedings, but, although the matter is 
discretionary, the tendency of the decisions is undoubtedly against 
the making of such a direction/"’ It has been held by the High 
Court of Australia that a decree of judicial separation granted by 
the court of the domicile is an effective bar to an application by 
a husband for a decree of restitution of conjugal rights after change 
of domicile and residence to another jurisdiction.'^® 

Summary jurisdiction and alimony . — The Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895-1925, do not constitute 
special legislation conferring jurisdiction upon the magistrates in 
eases in which the husband is neither domiciled nor resident in 
England.'^^ It seems, however, that, provided the cause of com- 
plaint arose wholly or in part within the local jurisdiction of the 
justices from whom an order is sought, or provided the provisions 
of the Acts are otherwise complied with, the mere presence as 
distinct from the ordinary residence of the husband in England will 
suffice to confer jurisdiction/* 

If, after an order has been made in favour of a wife under the 
above enactments, the parties are divorced by a court of competent 
jurisdiction, the magistrates will usually discharge their order, 
although it is possible that they have a discretion in the matter, 
and the order might perhaps be kept alive if the guilty husband 
acquired an English domicile after the foreign divorce/® Similarly, 
if a divorce is obtained from a competent foreign court after a decree 
of judicial separation has been pronounced by the English court, 
the latter will discharge any order for alimony which may have 
been made, and it is doubtful whether it has any discretion in the 
matter although the order remains effective until it is discharged, 
and does not automatically cease to operate on the pronouncement 
of the divorce by the foreign court/® 

See Fcrsyth v. Forsyth [1947] 1 All E.B. 406 at p. 414. 

B.g.^ Thornton v. Thornton (1886) 11 P.D. 176; Von Bokardstein v. Fon 
Bckardstem (1907) 2$ T.L.R. 639, 593. Cf. Klosser v. Klosser [1946] 9 AH 
R.R. 798, and see Rule 62, 'post, 

Ainslie v, Amlie (1927) 39 Comnionwealth L.B. 381; see also Lord v. Lord 
a908) 28 V.L.B. 666. 

Forsyth v. Forsyth [1948] P. 125 (C.A.); approving M ’Queen v. M*Qum 
, [1926] 2 Sc.Ii.T. 405; see also Berkley v. Thompson (1884) 10 App.Cas, 46. 
Forsyth v, Forsyth [1948] P. 125 at p. 136. 

' Mezyer v, Me^iger [1987] P. 19; Kirk v. Kirk [1947] 2 All *B.B, 118; the 
latter <^ase does not definitely decide that the ord^r may he kept alive in mj 
. <^rouittstancea. , 

. «« Pestre v. Fesire [1980] P. 27; as to andllary relief in matrimonial caiises^. 
generally, see pp. 221-2, ante. , , j 
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I i lustrations 

1. H and \\ are domiciled in Australia Owing to H^s cruelty \vhile 
travelling in Italy, W seeks the protection of her parents in England and 
establishes a home for herself and her children there. H comes to England 
and demands her return to him with her children. She refuses, and, w'hile H 
and W are residing in England, begins a suit for judicial separation. The 
court has jurisdiction 

2 H is domiciled in Australia, where he marries \V. They come to England 
but do not acquire an English domicile H returns to Australia W, who 
remains in England, desires to sue for restitution of conjugal rights. The 
court has no jurisdiction.® ^ 

3. H and W, the latter domiciled in England at the time of her marriage, 
marry and are domiciled in Australia H ill-treats W, who returns to her 
father’s home. W desires to secure a judicial separation on the ground of H’s 
cruelty. The court has no jurisdiction 

4 H and W are domiciled in Scotland. H deserts W and sets up home in 
England without, how^ever, changing his domicile while still residing in 
Scotland, petitions for judicial separation. The court has jurisdiction.*^ 

5 H and W are domiciled in Scotland, but W usually lives in a house in 
England purchased by H as a residence during a period w’hen he w^as a 
Member of Parliament. H normally lives in Scotland. A petition for judicial 
separation is filed when H was in Scotland, but is served on him in England. 
H contests the jurisdiction and in Scotland claims restitution of conjugal 
rights. The court has jurisdiction.** 

6. H is born in France, but retains his English domicile of origin acquired 
from his father. He marries in France, W, who is an Englishwoman, domiciled 
in England. H deserts W, who returns to England while H remains in France. 
AV brings a suit for restitution of conjugal rights. The court has junsdiction.** 

7. The circumstances are as in the preceding illustration, but H has 
acquired a French domicile before the desertion. The court has no jurisdiction 

8. H and W are domiciled in Scotland. They live together at various places 
in England and, while H is looking for accommodation, he announces his 
intention of not cohabiting any more with W. H is abroad when W petitions 
for restitution of conjugal rights. The court has jurisdiction because tiiere was 
notionally a matrimonial home in England when cohabitation ceased.*^ 

9. H and W, donudled and married in England, live together in France for 
ten years. H ^en, having treated W with cruelty, deserts her, and settles in 
Canada, becoming domiciled there. W petitions for judicial separation, or 
restitution of conjugal rights. The court has in either case jurisdiction under 
s. 13 of the Matrimonial Causes Act, 1937.®* 

Armyiage v. Armytage [1898] P. 178. 

See Firehrace v. Ftrehrace (1878) 4 P.D. 63, 68; Yel 1 ^erton v, Yeherton (1859) 
1 Sw. &; Tr. 574. It must be assumed that there was no matrimonial hmne 
in England when cohabitation in the legal sense ceased. 

®3 Clontrast Armytage v. Armytage £1898] P, 178, where the circumstances differ. 
** Sim V. Sim [1944] P. 87, 

Raeburn v. Raeburn (1928) 44 TXJl. 384. 

®* In Bfousn v. Brown (1917) 116 D.T. 702, the marriage took place Sksem 
Leone, where the husband, against whean the suit was brought, was r^Ment- 
The ground for jurisdiction appears dearly to have been domiciie, as in 
Rudd V. Rudd [19243 P. 72. ' ’ ^ > 

MilUgm V. MilUgan [1941] P. 78. 

®® into, p. 284. 
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3. DECLARATION OF NULLITY OF MARRIAGE 
(1) Jurisdiction. 

Rule 35." — The court has jurisdiction to entertain a suit 
for a declaration of nullity of marriage — 

(1) where both parties are domiciled in England at the 
date of the presentation of the petition ; or 

(2) where the petitioner is domiciled in England at the 
date of the presentation of the petition and the 
marriage is alleged to be void ” ; or 

(8) where the marriage was celebrated in England ; 
or 

(4) where both parties are resident in England at the 
date of the presentation of the petition ” ; or 

(5) (semble) where the petition is founded upon a 
decree of nullity pronounced by a foreign court 
which is alleged to have been a court of competent 
jurisdiction ; or 

(6) if the case comes within the provisions of s. 18 of 
the Matrimonial Causes Act, 1937, or the Matri- 
monial Causes (War Marriages) Act, 1944.'® 


The Buie and comment have been entirely re- writ ten in the light of the 
decision of the Court of Appeal in De Reneville v. De Beneville [1948] 
P. 100, discussed by Falconbridge, 26 Can.Bar Bev. 908 (1948). The rules 
governing jurisdiction in nullity in the case of void marriages may be assumed 
to apply to jactitation of marriage, for which see Goldstone v. Smith (1922) 
88 T.L.B, 403. Por service of petition and ancillary relief in matrimonifd 
causes generally see pp. 220, 221-2, ante. 

De Reneville v. Pe Beneville [1948] P. 100 at p. 109; cf. Salvesen 7. Adminis- 
trator of Austrian Property [1927] A.O. 641* See also cases cited in note 65, 
post, p. 254. 

White 7. White [1937] P. Ill, as explained in De Beneville v. De Renetille 
[1948] P, 100 at pp. 113, 117; Mehta 7 . Mehta [1945] 2 All E.B. 690; 
Spencer 7. Ladd [1948] 1 D.L.K 39; Ex p. Oxton [1948] 1 S.A.L.B. 1011, 
Stmcmn 7 . Mallac (1860) 2 Sw. & Tr. 67; Linhe 7 . Van Aerde (1894) 
10 T.L.E. 426; Ogden 7 . Ogden [1908] P. 46; Hussein 7. Hussein [1938] 
P. 159; SprouU 7 . HopUns [1903] 2 Ir.E, 133 ; Lendrum 7, Ghahtavarti [1929] 
8c,L.T, 96; MaoDougall v. Chitnavis [1937] 8.0. 390; see also cases cited 
in note 27, post, p. 26 ; hut for contrary Tiew where the marriage is voidable 
see Inverclyde v. Inverclyde [1931] P. 29; Lougheed v. Clark [1948] St.B.Qd* 
157. 

Masterbrooh v. Basterbrook [1944] P. ID; Eutter 7 . Euiter [1944] P. 95; 
Mason 7. Mason [1944] N.Ir, 134; but for contrary Tiew where marriage 
V IS Toidahle see Inverclyde v. Inverclyde [1931] P. 29. 
r* Giame 7. Qal^ne [1939] P. mfDe Massa v. De Massa [1939] 2 All B.E. 
15D n, The suggestion that this should be treated as a separate head of jurist 
diction is made In Morris, Ccees on Private International Lauo, p- 179. 

Bee statutory B^sceptions to Buie 82, ante, and Illustrations 14r-17, post, p* 258. r , 
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Comment 

The circumstances in which the court has jurisdiction to 
entertain a suit for the declaration of nullity of marriage have not 
been settled with precision, but, on the only occasions upon which 
the matter has been fully considered by the House of Lords and 
the Court of Appeal/^ domicile has been treated as the primary 
basis of jurisdiction. ^ Whether there cannot be jurisdiction which 
is not that of the domicile in restricted instances to entertain a 
suit for nullity is a ^ doubtful question which remains to be 
answered by the House of Lords Sub-clauses (3) to (5) of the 
Rule under consideration must therefore be treated with caution, 
although they are supported by decisions of courts of first instance. 

Void and Voidable Marriages , — ^Before discussing the sub-clauses 
of the Rule seriatim ^ reference must he made to the distinction 
between void and voidable marriages as this has an important 
bearing on the question of the jurisdiction of the court in nullity 
cases. 

^ A void marriage is one that will be regarded by every court 
in any case in which the existence of the marriage is in issue 
as never having taken place and can be so treated by both parties 
to it without the necessity of any decree annulling it Such a 
decree may, however, be sought, if desired, not only by the parties, 
but also by other interested persons even after the death of the 
parties.®® They ‘ might just as well, so far as legal consequences 
are concerned, have lived together without going through any 
ceremony Instances of marriages which are void according to 
English domestic law are afiorded by cases in which one of the 
parties is already married, or is within the prohibited degrees of 
relationship to the other. 

A voidable marriage, on the other hand, ^ is one that will be 
regarded by every court as a valid subsisting marriage until a 
decree annulling it has been pronounced by a court of competent 
Jurisdiction and the decree can only be made at the instance of 

Salvesen v* AdTmnhtratc^r of AtLstrian Property [1927.] A.C. 641, 

De Benemlle v. De Reneoille [1948] P. 300, 

Salvesen v. Administrator of Austrian Property [1927] A,C. 641 at p. 654, 
per Lord Haldane j Pe Benevtlle v. De E&neville [1948] P, 100 at pp, 108-109, 
per Lord Greene, M,E. Tlie suggestion of Ixjrd PhiUnnore in Salvesm^s 
Case (at p. 671) that the court of the domicile -was the only competent court 
must, at present at least, be regarded as representing too strict a view of the 
law. In the actual case, however, the Wiesbaden court was the oourt of 
the common domicile, and only the courts of Prance (the locus celehratiords) 
could have had an alternative jurisdiction as there^ was no sufddent r^idence 
elsewhere, as was pointed out by Andrews* in Mason v. Mason [1944] 
N,rr. 134. 

De Reneoille v, De Beneoille [1948] P, 100 at p. Ill, per Lord Greene, 

Bfommng v. Ream (1812) 2 PMl^Ecc. » 

Dunbar v. Dunbar [1909] 2 Oh. 639 at Warrington, J . 

De Reneville v. De Beneville [1948] p. Ill, per Greene, 

H,B. may arise where a decree is under lordsn law. 
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the parties.®** Instances of marriages which are voidable according 
to English domestic law are afforded by cases in which the marriage 
has not been consummated owing to the impotence of one of the 
parties, and by cases which come within the provisions of section 7 
of the Matrimonial Causes Act, 1937.®^ 

Whether the marriage is void or voidable, the decree of nullity, 
when pronounced, declares that the marriage never existed. This is 
doubtless justifiable on historical grounds, for it appears that the 
Ecclesiastical Courts originally drew no distinction between void 
and voidable marriages so far as the legal consequences of the 
de facto relationship were concerned.®^ Nevertheless, now that the 
distinction is clearly recognised,®® it is, perhaps, unfortunate that 
a form of decree which was appropriate when a marriage was 
regarded as indissoluble and could only be got rid of by decreeing 
that it had never taken place is still used indiscriminately in the 
case of both void and voidable marriages ’.®^ It is submitted that 
the retrospective operation of a nullity decree should be abolished 
so far as voidable marriages are concerned, although this would 
virtually annihilate the distinction, in the case of these marriages, 
between nullity and divorce. 

The retrospective operation of the English nullity decree in the 
latter case has produced artificial distinctions ®® and hardship ®® in 
English domestic law, and the question of its effect, so far as the 
conflict of laws is concerned, has produced an acute conflict of 
judicial opinion which was not completely settled by the Court of 
Appeal in De Beneville v. De Reneville.^^ 

In Inverclyde v. Inverclyde Bateson, J., insisted on the 
necessity of looking behind the form of the nullity decree and 
regarding the substance of the matter in a case in which the 
marriage was alleged to be voidable on account of the respondent’s 

as i V. B (1868) 1 P. & D 569. 

a* Under this section a marnage is voidable (a) if not consummated owing to 
the respondent’s wilful refusal to consummate it, (b) if either party was 
suffering from recurrent fits of insanity or epilepsy at the time of the 
marnage, (c) if the respondent was suffering from venereal disease in a com- 
municable form at the time of the marriage, or (d) if the respondent was 
pregnant by someone other than the petitioner at the time of the marriage, 
a^ See articles by Newark, 8 M.L.R. 208 (1945), and Cohn, 64 LQ.E. 824, 
583 (1948). 

aa Contrast Gallowaxf v. Gallcmy (1914) 80 T.L.E. 581, and Law v. Harrigin 
(1916) S3 T.L.R. 381, with Fewke v. Fowhe [1988] Ch. 774 and Adams v, 
Adams [1941] 1 K.B. 686 (O.A.). 

Be Remvdle v. Be Reneville [1948] P. 100 at p. 110, per Lord Greene* 
M.E. 

aa Contrast “Newhculd v. Att.-Gen. [1981] P. 76 with Dodsworth v. Dale [1936] 
2 K.B, 508, and contrast Be Eaves [1940] Ch. 109, with Be Dewhirst [1948] 
Ch. 198. 

aa Dredge v. Dredge [1947] 1 All E.B. 29. 

a® [1948] P; ,100; see* Gower r, Starrett [1948] 2 D.L.E. 868 suggesting 
, that the distinction is immaterial from the point of view of juriadiction, aid 
disapproving Spencer V. Ladd [1948] 1 B.L.B. 39, which decision is, how^ 

' over, more consistent with the most recent English authorities. 
n [19813 P. 29. 
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impotence. He accordingly held that only the courts of the domicile 
had jurisdiction in such circumstances as the proceedings were 
analogous to a claim for divorce.®" The distinction between void 
and voidable marriages which he thus treated as crucial was, 
however, treated as irrelevant to the question of jurisdiction b^ 
Hodson, J., and Pilcher, J,, respectively in Easterbrook v, Easter- 
brook and Hutter v, Hutter,^"^ 

In De Reneville v. De Reneville the Court of Appeal treated 
the distinction between void and voidable marriages as relevant to 
the question of jurisdiction because a voidable marriage confers the 
husband’s domicile upon the wife by operation of law, whereas a 
void marriage does not have this effect. However, while approving 
of the distinction drawn by Bateson, J., for the purposes of juris- 
diction, the Court of Appeal did not express an opinion as to the 
correctness of the actual decision in Inverclyde v. Inverclyde in 
which the marriage was celebrated and the parties were resident in 
England. It is therefore still necessary to consider other groimds 
of jurisdiction than that of domicile both in the case of void and 
voidable marriages. 

De Reneville v. De Reneville shows that it may be necessary 
to refer to foreign law in order to determine into which category a 
particular marriage falls, but this question is best considered after 
the possible bases of jurisdiction in nullity have been discussed. 
It will, however, always be for the English court, after hearing 
evidence of foreign law, to decide whether the marriage was void 
or voidable, not merely in a verbal sense, but in the sense of the 
words as explained above.®^ 

(1) Domicile of both parties. — ^It must now be taken to be settled 
law that the domicile of both parties in England at the date of 
the presentation of the petition gives the court jurisdiction, 
whatever may have been the domicile of the parties at the date 
of the marriage, wherever the marriage may have been celebrated, 
and whether it is alleged to be void or voidable. 

In Salvesen v. Adwinistrator of Austrian Propertt;,®® a case 
which turned upon the recognition of a German decree of nullity, 
the wife was domiciled in Scotland at the time of the marriage 
which was celebrated in France, but the decree of the German 
court was recognised as a valid judgment in rem by the House of 
Lords, because the parties were domiciled in Germany when it was 
sought. It may be assumed that the English courts will not 

92 Buies 31 and 32, ante^ pp. 216, 230. 

93 [1944] P. 10; discnssed 60 115 and Balconbndge, Gb. 42.. 

94 [1944] F. 96; discussed 8 M.L.B. 73, 22 279, ^ and Faloc^abridge, 

Oh. 42. 
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recognise the jurisdiction of a foreign court in circumstances other 
than those in ■which they themselves would hold that they ha've 
jurisdiction. 

‘In nullity cases the parties will have the same domicile at 
the date of the institution of the suit in one of two events, namely, 
(i) if the marriage is by the proper law ^ voidable and not void, 
in which case the wife will have acquired the same domicile as 
the husband by the mere fact of the marriage and retains that 
domicile until the marriage is annulled ; (ii) if the marriage is void 
but, nevertheless, the wife on the facts acquires a domicile of 
choice in the country contemplated as that of the matrimonial 
domicile and has not subsequently changed that domicile.’ ^ 

These remarks of the Master of the Rolls appear to answer the 
question raised by James, L.J., in Niboyet v. Niboyet^ where 
he asked how it would be possible to make domicile the test of 
jurisdiction in a nullity case. ‘ Suppose the alleged wife were the 
complainant, her domicile would depend on the very matter in 
controversy. If she was really married, her domicile would be the 
domicile of her husband ; if not married, then it would be her own 
previous domicile The fallacy, as Dicey pointed out/ lies in 
the assumption that a marriage which can be annulled does not 
efiect a change in the domicile of the wife. If the marriage is 
voidable, it will produce this result by operation of law. If it is 
void, the wife’s domicile is a question of fact, and the court must 
consider whether the marriage is void or voidable when deter- 
mining the question of jurisdiction. It does not decide whether 
the wife is ^ really married ’ or not, but only whether, on the 
grounds of complaint alleged by the petitioner (which must be 
assumed to be true until the contrary is proved on any issue as 
to jurisdiction), the marriage is voidable or void. 

In the latter event, husband and wife may have separate 
domiciles, because the wife may not have acquired or retained a 
domicile in the country where the husband is domiciled. 

(2) Petitioner domiciled in England and marriage alleged to he 
void . — ^The view that the court has jurisdiction to pronounce a 
decree in a suit for nullity in which the marriage is Sieged to be 
void in a case in which the petitioner alone may be domiciled in 
England, does, ‘ theoretically at least, open up the possibility of 
conflicting judgments by the courts of the respective domiciles, 
but, if it be not the right view and if the only court with juris- 
diction is a court in a country where both are domiciled, the 

1 ' See Bule'36, p. 259. 

3 De Beneville v, Renemlle [1948] P. 100 at pp, 109-«110. 

5 (1878) 4 P,D. 1 at p. 9. This doctrine is also enunciated m Ogden v. Oqden 
[1908] P. 46, at p. 78; but in the same judgment the^ validity of domicile as 
basis of jurisdiction is conceded (p, 80), no attempt being made to reconcile 
the two doctrines. 

* 5th ed. p. 298; he cited Turner v. Thompson (1888) 18 P.H. 87. 
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problem of jurisdiction based on domicile in the case of a void 
marriage where the domiciles are different would appear to be 
insoluble 

This point appears to have been ignored by the courts of 
Ontario,® Manitoba ^ and New Zealand,® when they dismissed 
petitions allegmg that marriages celebrated out of the jurisdiction 
were void in cases in which the petitioner alone was domiciled within 
the jurisdiction* The grounds for their doing so were that they 
could not pronounce upon the status of someone who was domiciled 
out of the jurisdiction; but this reasoning might equally well be 
adopted by the courts of the country in which the marriage was 
celebrated, with the result that no court would be able to 
pronounce a nuUity decree in the case of a void manriage if the 
parties had no common domicile. In any event, the court of the 
country where the marriage was celebrated ‘ might be extremely 
inconvenient to both parties, and, if neither party were domiciled 
or resident in the country, it is difficult to see what interest that 
country would have in his or her matrimonial status 

The English courts have assumed jurisdiction on the ground of 
the petitioner’s domicile in England in cases in which the marriage 
has been alleged to be void on account of the bigamy of the 
respondent husband and on account of mistake as to the nature 
of the ceremony on the part of the petitioning wife*^^ In both 
cases the respondent was domiciled and resident out of the juris- 
diction, and the marriage was celebrated abroad, and in the latter 
case the wife’s English domicile was expressly treated as the 
basis of jurisdiction. 

The case of De Reneville v. De BeneviUe makes it clear that 
this is adequate in any case in which the marriage is void 
according to the proper law for determining this issue/^ but it 
also decides that, where the petition alleges two grounds of nullity, 
one of which would, if proved, render the marriage void, while 

5 De BeneviUe v. De Renevtlle [1948] P.* 100 at p. 113, per Ix)rd Greeoe, 
M.P, 

^ Manella v. Manella [1942] 4 D.I 1 .E. 712; discussed by Hancock, 21 Can.Bar 
Eey. 149; cf. Gower v. Starr ett [1948] 2 D.L.B. ^3 (Bntish Colombia), 
where the petition would have been dismissed if the marriage had not beeii 
celebrated in that province. 

Hutchings v. Hutchings [1930] 4 B.L.B. 673, 

8 Qagen v, -Gagen [1929] N.Z.U.B. 177, 

8 De BeneviUe v. De Reneville [1948] P. 100 at p. 122, per Buckuill, 
io White V. White [1937] P, 111; followed in Ha? p. Strachan [1946] N.P.I>. 692; 
Spencer v. Ladd [1948] 1 B.L.B, and Ex p. Oxtm [1948] 1 1011; 

not followed in Shaw v- Shaw [1946] 1 D.L,B. 168. White v. White w 
discussed in 53 316. The decision was partly based on tbs petiticmeir's 

residence witbin the jurisdiction, but, after the observations of the Master 
of the Bolls on this aspect of the case in De Reneville v. De Reneville [1948] 
P, 100 at p, 117, it is best treated as turning on the English domidle 
of the petitioner. The fact that the respondent did not protest the iprisdiction 
may also uow be treated as itomaterial (post, pp. 265-^). 

Mehta T. Mehta [1945] 2 M B.B. 690. ' 

2 a [1948] P, 100. 

^8 lUd. at p. 115. 
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the other only renders it voidable, the court has no jurisdiction 
to pronounce a decree on the latter ground if both parties are not 
domiciled in England, at any rate in a case in which the marriage 
was celebrated abroad, and both parties are not resident in 
England/'^ 

The Irish Court apears to have treated the domicile of the 
respondent husband as a sufficient ground for jurisdiction where 
the petition for nullity was founded on bigamy. The respondent’s 
domicile was, however, not discussed as a possible basis of juris- 
diction in the case of a void marriage in De Beneville v. De 
Reneville,^^ and, as there does not appear to be a relevant English 
case, it has been thought best to omit this possibility in 
formulating the Rule; although the acceptance of jurisdiction 
where the respondent is domiciled in England and the marriage 
is alleged to be void, would not appear to contravene one of the 
principles enunciated in the judgment of the Master of the Rolls 
in De Reneville v. De Reneville,^'^ namely, that a person who is 
resident, but not domiciled in England ought not to be allowed 
to compel someone who is both domiciled and resident abroad to 
come to this country and submit the question of his status to its 
courts. 

(8) Marriage celebrated in England. — ^This principle is infringed 
by the assumption of jurisdiction on the sole ground that the 
marriage was celebrated in England, and, in view of some remarks 
of Bucknill, L.J., in De Reneville v, De Beneville sub-clause (8) 
of the Rule must be treated with reserve. The law was, however, 
thus laid down in a case in which the court was asked to pronounce 
a decree of nullity on the score of bigamy where neither of the 
parties was domiciled in England at the date of the petition, hut 
the marriage was celebrated in England : — * The marriage contract 
was entered into here, and on that ground the court was asked 
to deal with it. In Simonin v. Mallac the parties to the marriage 
were domiciled French people; but the marriage was celebrated 
here and the judge held that he had jurisdiction to deal with 
the contract. In SoitomayoT v. De Barros^^ the parties were 
Portuguese, and not resident or domiciled here. But the case was 
decided here In Niboyet v. Niboyet the Master of the 

Rolls said that the principles of dissolution of marriage did not 
apply to nullity suits, and that in these suits the validity of the 
ceremony was to be determined according to the law of the place 


Ibid. 

Johwn V. Co<?fee [1898] 2 180. 

[1948] P. 100. 

At p. 118, 

At p, 122, quoted, ante. p. 249. 
g.S60)2$w, 4r«rr.6L 
0L877) a 1 (C,A.). 

7^^ raarriage was celebrated in Eagland# 
,4* PL878) 4 PJ), 1 at p. 19. 
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in which it was celebrated* The jurisdiction of this court to deal 
with the question of the validity of the marriage of the parties to 
the present suit was therefore clear 

It has been suggested that in cases where bigamy is alleged 
as a ground of nullity, jurisdiction cannot be denied to the court 
of the country where the marriage was celebrated, which, indeed, 
is plainly the court most concerned, and Dicey’s view was that 
jurisdiction on the ground that England was the place of celebra- 
tion of the marriage could clearly be justified not merely for 
correcting the civil register of the country, but also because the 
court of a country in which a marriage is celebrated is especially 
qualified to decide as to the validity of the marriage in point of 
form.^® 

Although there does not appear to be a reported English case 
since Linke v. Van Aerie from the judgment in is^hich the 
passage quoted above is taken, in which the fact that the marriage 
was celebrated in England was so categorically stated to be a 
sufficient ground of jurisdiction, there are a number of cases con- 
taining a foreign element in which the court has tried nullity suits 
concerning marriages which were celebrated in England without 
delivering a considered judgment on the question of jurisdiction.^’^ 
Jurisdiction has, however, been expressly exercised on the groimd 
that the marriage was celebrated within the forum in Scotland,-^ 
Ireland and Canada.^® 

All the English cases appear to concern void marriages with 
the exception of Simonin v. Mallac,^^ where the marriage was 
voidable according to the law of the domicile of the parties, and, 
as this case, which was partly concerned with the question of the 
validity of a foreign nullity decree, was decided before the doctrine 
that the law of the domicile should determine questions of 
status was developed, it is arguable that the court should have 
jurisdiction where the marriage was celebrated in England and 

Linke v. Van Aerde (1894) 10 T.L.E. 426, Gbrell Barnes, J. 

3* 5th ed., p. 297. 

3rd. ed., pp. 301-2. 

26 (1894) 10 T.L,B. 426. 

27 Valter v. Valier (1925) 133 L.T. 830; De Massa v. De Massa [1939] 2 AH 
E.B. 150 n. ; Hussein v. Hussein [1938] P. 159; Galme v. Galena [1989] 
P. 23f; Sriru Vasm T. Srini Vasan [1946] P. 67; Baindail v. Batndail 
[1946] P. 122; see also Simons v. Simons [1939] 1 K.B. 490 at p. 498, per 
Q-oddard, L.J. A marriage celebrated under the Foreign Marriage Act, Ira. 
may be treatai as one which is celebrated in England ; see s. 1 and Hay v. 
Northoote [19()0] 2 Ch. 262 ied qumre as to the refusal to recognise the 
French nullity decree in tl^is case: see post, pp. 382-3, 

26 Lendfum v, ChahravarU [1929] Sc.Xi.T, 96; MacDouyall v, Chitnavts [1937] 
^,C. 890, but, m the latter case with some reserve (see p. 401 and p. 404). Cf. 
Murison v. Murison [1923] S.O. 624; Tallarieo v. Lord Adpocaia [1933] 
Sc.I>,r. 272. 

26 Sptotde V. Hopkins [1903] 2 Ir3, 133 at p, 1^. 

26 Held V, Francis [19^] 4 311 (impotence); Bmds v. Maedbmid [1932] 

, 1 D.L.B. ^ (duress) ; Gower v. StarreU [1918] 2 B.L.B. 853 fbiaam?) ; 

Spencer t. Lndd [1948] 1 29 (bigamy), * 

(18^) 2 Sw, A Tr. 67, 
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alleg-ed to be void, although it may not be a sufficient ground for 
jurisdiction in the case of a voidable marriage. This appears to 
have been the view of Bateson, J., in Inverclyde v. Inverclyde^^^ 
but this aspect of the judgment in that case was not considered by 
the Court of Appeal in De Beneville v. De RenevilleJ^ 

(4) Residence of loth parties. — ^The latter case decides that 
the residence of the petitioner alone is an insufficient ground for 
jurisdiction m nullity, at any rate where the marriage is alleged 
to be voidable, and the case of Robert v. Bobert^^^ where Juris- 
diction was assumed in the case of such a marriage on the sole 
ground of the petitioner’s residence in England, is overruled,^® In 
De Beneville v. De Beneville^^ the Master of the Rolls was clearly 
of opinion that the residence of the petitioner would be insufficient 
in the case of a void marriage, and, although it is not clear what 
the opinion of Bucknill, L.J,, would be/^ this has been omitted 
altogether as a possible ground of jurisdiction in the formulation 
of the Rule. 

It is, however, unfortunate that the distinction between void 
and voidable marriages was not stressed in this connection, for, 
as has been observed,^® the English courts may frequently be called 
upon to pronounce on the validity of a marriage which is alleged 
to be void in other contexts than that of nullity. For example, 
if a testator leaves property to the children of A, the validity of 
A’s marriage may have to be considered by the Chancery Division,®* 
or a person charged with bigamy may take the point that Ms 
first marriage was void.'^® Similarly, the respondent to a petition 
for judicial separation may allege that the marriage is void, 
although he is not domiciled in England and although the marriage 
was celebrated abroad.^^ In such a case, in which the petitioner 
might be neither domiciled nor resident in England,^® ‘it would 
surely be pedantic and inconsistent for the court to tell the parties 
‘‘ We will determine the validity of your marriage if you petition 
for judicial separation, but not k you petition for nullity 

The court’s finding that the marriage was void in the former 
suit would bind the parties, and presumably entitle them to 

[1931] P. 29; cf. Lougheed 7. Clark [1948] St.R.Qd. 167. 

[1948] P. 100. 

[1947] P. 164; discussed by Gamer, 63 L.Q.B. 486 (1947). 

[1948] P. 100 at p. 117. 

[1948] P. 100 at p. 117. 

His remarks at p. 123 are carefully confined to the case of yoidable maniages, 
and he does not advert to the observations of the Master of the Bolls (at p. 117) 
on the aspect of his own decision in White v. White [1987] P. Ill which 
founds jurisdiction in the case of a void marriage on the residence of the 
petitioner. 

61 L.Q.B. 341 at p. 348 (Morris). 

Re Paine [1940] Oh. 46. 

B. t. Nagnih [1917] 1 K.B. 369. , ^ / 

Naehm&on v. Nachimson [1980] P, 217. 

^ Sim y. Sim [1944] P. 87. 

^ 61 ,L.Q.B. 343*4. 
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remarry in England. However, it would not be a judgment in rcnif 
and this may be why the Court of Appeal would not affi rm the 
petitioner’s residence as a sufficient ground for jurisdiction in 
nullity cases even when the marriage is alleged to be void. Never-' 
theless, the above examples which could be multiplied,'^'* show that 
very inconvenient situations may arise in such a case, although 
the doctrine of the insufficiency of the petitioner’s residence as a 
ground for jurisdiction seems to be sound on principle so far as 
voidable marriages are concerned. 

In De R&neville v. De RenevtUe the Court of Appeal expressly 
refrained from stating an opinion as to the sufficiency of the 
residence of both parties as a ground for jurisdiction in nullity. 
Accordingly, so far as voidable marriages are concerned, there is 
a conflict on this point between the cases of Easterbrook v. 
Ea&terbrook^^ and Hutter v. EutUr^'^ on the one hand, and the 
case of Inverclyde v. Inverclyde on the other hand. 

In the former cases jurisdiction was exercised over parties to 
voidable marriages who were not domiciled m England,^® and, 
although in each of them the marriage was celebrated in England, 
they appear 'to have been decided primarily on the basis of the 
residence of both parties ■within the jurisdiction, and were so 
treated by Andrews, J., in his fully considered judgment in 
the Northern Irish case of Mason v. Moson.^® Inverclyde v. 
Inverclyde is, however, a clear authority against the assumption 
of jurisdiction on any grounds short of domicile where the marriage 
is alleged to be voidable. 

Residence as a possible ground for jurisdiction in nullity was 
also fully discussed by the British Colxunbian Court of Appeal in 
Shaw V, in which, case the marriage was alleged to 

be voidable. The petitioning wife was resident within the juris- 
diction, but the marriage had been celebrated and the husband 
was resident and domiciled in another province. The court 
accordingly held that it had no jurisdiction, but. it would have 
assumed jurisdiction if both parties had been resident and the 
marriage had been celebrated in British Columbia. 

claims for maintenance, claims concerning the validity of a separation 
agreement, claims for slander, claims -onder an intestacy, charges of having 
carnal knowledge of a girl under sixteen, etc. The logical cons^uenee of 
the above argument is that there should be no rules as to jurisdiction in the 
case of a void mamage, and it is submitted that this is sound on principle. 
[1948] P. lOO. 

^6 [1944] P. 10. 

^7 [1944] P. 96. 

-*8 [1931] P. 29; followed in Fleming v. Fleming £1934] 4 P.LJK. 90; see also 
Sheppard v. Sheppard [1947] 2 W.W.R ^ 

But in Basterbrooh v. Masterbrooh (at p. ll) Hodson, J., appears to have con- 
sidered that the respondent was domicilii in Bngland; this point was expressly 
not decided by Pilriier, J., in Rufier v. Hudter (at p. 104). 

£1944] N.Ir, 134; discussed 61 Ij.Q 3. 341. In this case the marriage was 
alleged to be void. , 

[1931] P. 29; cf. Lougheed v. Clark [1948] St.R.Qd. 167. 

53 [1946] 1 D.L.R. m 
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Apart from Roberts v. Brennan^’^’^ which is unsatisfactorily 
reported/^ there does not appear to be any other English case in 
which jurisdiction was expressly assumed on the ground of 
residence. There are, however, a number of cases in which the 
question of jurisdiction was not discussed, although the marriage 
was celebrated abroad, and either residence or domicile may be 
regarded as having been the material factor/^ Moreover, the cases 
on foreign marriages in the Ecclesiastical Courts are probably best 
treated as having turned on residence so far as the jurisdiction of 
the courts was concerned.^® 

The residence of the party cited within the jurisdiction of the 
particular court was a sufifiicient ground for jurisdiction in the 
Ecclesiastical Courts, but, as there does not appear to be any 
modern case in point, the residence of the respondent alone has 
not been treated as an adequate basis of jurisdiction in the formu- 
lation of the Rule. It could be justified historically, and the words 
of section 22 of the Matrimonial Causes Act, 1857*'*^ might be 
called in aid ; but it is doubtful whether cases turning on disputed 
jurisdiction between different dioceses are relevant to the conflict 
of laws. Accordingly, although s. 22 was much relied on in the 
judgment of Pilcher, J., in Hutter v. Hotter, it is submitted that 
it cannot be regarded as relevant to questions of jurisdiction in 
nullity now that the importance of the distinction between void 
and voidable marriages (which was ignored by the Ecclesiastical 
Courts) has been clearly established.®® 

So far as voidable marriages are concerned, it is dij05cult to 
justify on principle the founding of jurisdiction on the residence of 
both parties. For, in such cases, a decree affecting the status of 
the parties is eac hypothesi necessary, and for this purpose, the 
courts of the domicile would appear to be the appropriate tribunal. 

A nullity decree also affects status if it is pronounced with 
reference to a void marriage,®® but eoj hypothesi it is not strictly 
necessary. Accordingly, the only objection on principle to the 
jurisdiction of tribunals other than those of the domicile in such 
a case, would appear to be that their judgments might not be 

^3 [1902] P. 143. 

** De Reneville v. De Henemlle [1948] P. 100 at p, 116. 

3* Lwford V. Davks (1878) 4 P.D. 61; Westhhe v. Weetlahe [1910] P. 167; 
Much Y. Buoh (1927) 43 T.E.B. 493; Le Memrier v, Le Mesuner (1930) 99 
LJ.P. 33; Peal v. Peal [1931] P. 97, Apt v. Apt [1948] P. 83 (C.A.), may 
perhaps be treated as a case in which jurisdiction was assumed on the basis of 
the petitioner’s domicile in England on the assumption that her allegation that 
the proxy marriage would be void was accepted by the court ; see also Bcter V. 
Bater [1906] P. 209 at p. 220, pet Gorell Barnes, P. ; Ogden v. Ogden [1908] 
P. 46 at p, 80; Swift v. Swift [1920] 3 “W.W.B, 74; Corbett v. Adamm 
{1894) 20 T.D.R. 278; A. B, v. a D., 38 Sc.L.B. 569. 

** Biding v. Smith (1821) 2 Hagg.Cons, 871; GUcheHer v. Donegal (1822) X 
* Ad. 5; MiddUtm v. Janurin (1802) 2 Hagg.Cons. 487. 

.te p. 238, n. 36, ante. ^ 

« [1944] P. 95. 

De Ben^ilk v, De Renmlle [1948] P. 100. 

Wiieeen v. AdfMmtrator of Attsirim Property [1927] A.C. 641, 
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regarded as internationally valid. This objection cannot apply, 
so far as the English courts are concerned, when the question in 
issue is whether a nullity decree which has been obtained elsewhere, 
is one which will be recognised in England, and this is w^hy sub- 
clause (5) has been inserted in the Rule. 

(5) Decree already pronounced by Court of Competent Juris- 
diction. — In such a case, the only question will be whether the 
foreign court which pronounced the decree had jurisdiction 
according to the rules of the English conflict of laws.®^ Therefore, 
it is difficult to see why anything more than residence of the 
petitioner in England should be required in order to give the 
court jurisdiction. Indeed it is questionable whether even this 
requirement should be insisted upon, for it is possible to imagine 
cases in which the question whether a person should come to reside 
permanently in England may depend upon the view which will 
be taken by the English courts of the validity of a foreign nullity 
decree. 

It must be admitted, however, that the authorities on the 
subject are very scanty, for there are only two relevant cases 
which have been decided since the competence, if not the exclusive 
competence, of the courts of the domicile in nullity cases was 
recognised by the House of Lords in Salvesen v. Administrator of 
Austrian Property. In both of these cases®® a marriage between 
domiciled French people had been celebrated in England, and it 
was voidable according to French law. In each case a nullity 
decree had been pronounced by the French court and a decree nisi 
of nullity was accordingly pronounced in England. It is submitted 
that such a decree might also have been pronounced if the 
marriage had been celebrated abroad. 

Other possible grounds of jurisdiction. — Before mentioning the 
statutory grounds of jurisdiction in nullity it may be convenient 
to enumerate the grounds of jurisdiction which have from time 
to time been suggested as sufficient although they are not 
mentioned in the Rule. These are (a) the domicile of the respondent 
in the case of a void marriage, (b) the residence of the petitioner 
in the case of a void marriage, and (c) the residence of the 
respondent in the case of a marriage which is alleged to be void 
or voidable. The reasons for the exclusion of these grounds from 
the Rule have already been given.®^ 

In addition, mention should be made of {d) the fact that the 
respondent does not contest the jurisdiction of the court, and 
(e) hardship. The first of these further grounds of jurisdiction has 

See Buie 7S, post, p. 381. 

[1927] A.C. 641; see u. 7$, ante, p. m. 

Gahne [1939] P. De Mms v. Ds Mmm 2 AH B3. 

m n. 
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now been definitely rejected by the Master of the Rolls and, 
although he mentioned the second as a possible ground of juris- 
diction/® there does not appear to be a case in point. 

Rutter V. Rutter seems to have been treated by Jones, J., 
as a case of hardship in his judgment in the court of first instance 
in De Reneville v. De Beneville.^^ The marriage had been 
celebrated in England, and the wife’s antenuptial domicile was 
English; the husband was domiciled in the United States, and he 
successfully petitioned for nullity in England on the ground of 
the wife’s wilful refusal to consummate the marriage. It is not 
clear whether this was a ground for nullity according to the law 
of the particular American state in which he was domiciled, but 
it is difficult to see how the facts can be said to establish a case 
of hardship, unless the husband’s military service in England with 
the accompanying practical difficulties of resorting to the court 
of his domicile is treated as a material factor ; and it was certainly 
not considered by Pilcher, J., in his judgment. 

(6) Statutory grounds of jurisdiction. — The provisions of sec- 
tion 13 of the Matrimonial Causes Act, 1937, and the Matrimonial 
Causes (War Marriages) Act, 19414, have already been discussed 
in relation to jurisdiction in divorce/® As they each confer juris- 
diction in nullity on the English court in similar circumstances, 
no further discussion of detail is called for here. 

It may be observed, however, that any difficulty in applying 
the Matrimonial Causes (War Marriages) Act to the question of 
jurisdiction in a nxxllity case is avoided by the express provision 
in s. 5 (1) that ‘marriage’ includes a purported marriage, and 
the terms ‘ husband ’ and ‘ wife ’ shall be construed accordingly. 

There is no similar provision in the Matrimonial Causes Act, 
1937, and it has been suggested that s. IS may not give the court 
jurisdiction in a nullity case as a person who is not a ‘ husband ’ 
cannot be guilty of desertion. However, there seems to be no 
reason why the section should not apply to a voidable marriage, 
as this must be assumed to be valid until it is annulled. In the 
ease of a void marriage, there may be some difficulty in construing 
the section, but in most cases ta which it could apply, the question 
will hardly arise as the court will have jurisdiction on the ground 
of the wife’s domicile in England. Moreover, as we have seen,^* 

De Reneville v. De Reneville [1948] P. lOO at p. 113. Cf. Sheppard v. 
Sheppard [1947] 2 W.W.R. 826. 

At p. 108. 

£1944] P. 95. 

aW] P. 168 at p. 180. 

^ See statutory e3;cei)tions to Buie 32, ante^ pp. 234, 235. 

® Tolstoy’s Divorce Lato and Dractieet p. 14. The suggestion is confined to so 
much of 8. 13 of the Hatnmonial Causes Act, 1937, as relates to desertion, 
but it is difficult ^to see why it stops there for,, by a parity of reasoning, it 
there is no marriage, the man is not a ‘ husband ’ within the meaning of 
&e section. 

’'i inie, p, 252. 
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there is much to be said on principle for the view that the court 
should have jurisdiction in a nullity case in which the marriage is 
alleged to be void on much wider grounds than those in which it 
should have jurisdiction where the marriage is alleged to be 
voidable. 

Illustrations 

(1) and (2) Domicile. 

1. H, domiciled in England^ marries W, domiciled in France. W petitions 
the court for nullity on account of H’s impotence. The court has jurisdiction 
wherever the marriage was celebrated, and wherever \V may be resident at the 
date of the presentation of her petition.'^ 

2. W, domiciled in England, marries H in France where he is domiciled. 
While permanently resident in England, W petitions the court for nullity 
alleging that the marriage is voidable on the ground of H’s impotence. H is 
still resident and domiciled in France. The court has no jurisdiction.'^ 

S. H, domiciled in England, marries W in France where she is domiciled. 
The parties reside together in England, and W forms the intention of 
remaining there permanently. W petitions the court for nullitj" on the ground 
that the marriage is void for w^ant of formality. The court has jurisdiction.^* 

4. W, domiciled in England, marries H in Australia where he is domiciled. 
W returns to England two days after the marriage, and intends permanently 
to reside in England when she petitions the court for nullity on the ground 
that the marriage is void owing to H’s bigamy. The court has jurisdiction.^^ 

5. H, domiciled in England, marries W, domiciled in Eire, in India. W, 
while permanently resident in England but intending ultimately to return to 
Eire, petitions the court for nuDity on the ground of the bigamy of H who is 
still domiciled in England but resident in India. Qucere, whether the court has 
jurisdiction.^® 

(3) Marriage Celebrated in England. 

6. H and W, both domiciled in France, are married in London in accord- 
ance wdth all the formalities required by English law, but without the consents 
required by French law. The marriage is declared a nullity by a French 
court. W, when residing in England, petitions to have the marriage annulled. 
H is in Italy, and, though served -with the petition, does not appear. The 
court has jurisdiction.'^^ 

7. H is a Dutchman and W a Dutchwoman. They are married in England. 
At that time tliey are both probably domiciled in England. At the time of the 
marriage between H and W, H is, in fact, married to another w^oman then 
living. Afterwards and during the lifetime of H, W marries N, who is 
domiciled in a foreign country. W brings a suit for a declaration of the 
nullity of her marriage with H. Neither W nor H is then domiciled in 
England. The court has jurisdiction 

8. H, a Frenchman, domiciled in France, marries W, an Englishwoman, 
domiciled in England. The marriage is solemnised before the British consul at 
Bordeaux under and in accordance with the Foreign Marriage Act, 1892. It is 
declared invalid by a French court. The English court has jurisdiction.'^® 


the 


^2 Cf. De Reneville v. De Renemlle [1948] P. 100. 

Ibid.; see also Diachuk v. Diachuk [1941] 2 D.L.B. 607 and Sheppard v 
Sheppard [1947] 2 WW.R. 826, The court would have junsdiction if 
marriage was void by French law, see next Pule. 

Ibid. 

White V. White [19S7] P. HI. _ 

C£, Jettison T. Cooke [1898] 2 Ir 1^. 

Simonin v- Mallae (1860) 2 Sw. Tr. 67, 
n Linke v. Van Aerde (1894) 10 T.L.R, 426. 

Gf, Bay v. Northcote [1900] 2 Ch. 262. 


n. 
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(4) Biesidence 

9. H and W, both domiciled in Northern Ireland, are married in Scotland. 
They are both resident in England. The court has jurisdiction to declare the 
marriage void on the ground of bigamy. 

10. H and W are married in England, where they are both resident at the 
date of the presentation of the petition, but H’s domicile is admitted to be 
Scottish W petitions for nullity alleging that the marriage is voidable on the 
ground of H’s impotence. Queers, whether the court has jurisdiction.®^ 

11. H and W are married in Guernsey where they are both domiciled. 
While residing in England W petitions the court for nullity on the ground of 
H’s wilful refusal to consummate the marriage. H is still resident and 
domiciled in Guernsey. The court has no jurisdiction.®^ 

12. H is a British subject who married W, w'ho is also a British subject, 
when they were both domiciled in France. H, though not domiciled, is 
permanently resident in England when he petitions for nullity on the ground 
of a previous niarnage of W in England W is still domiciled and resident in 
France. Queers, whether the court has jurisdiction, and queere, whether the 
court would have jurisdiction if H were resident in France, and W were 
resident, but not domiciled, in England.®® 

(5) Foreign Nullity Decree, 

13. H and W who are domiciled in France marry in England according to 
all the formalities required by English law. The marriage is annulled by the 
French court for want of publication of banns and want of the parental 
consents required by French law. H petitions the court for a declaration of 
nullity while residing in England. The court has jurisdiction,®^ and (semble) 
the court would have jurisdiction if the marriage had been celebrated abroaii 
and wherever H and W might be domiciled and resident at the date of the 
petition. 

(6) Statutory Jurisdiction. 

14. H marries W in Ontario, but both parties are domiciled in England. 
H leaves W stating that he never intends to return to her, and acquires a 
domicile in New York. W returns to England and petitions the court for 
nullity on the ground of H’s impotence. The court has jurisdiction under s. 18 
of the Matrimonial Causes Act, 1937 

15. H and W are married in Scotland but are both domiciled in England. 
H is deported from the United Kingdom and acquires a domicile in Eire, W 
petitions the court for nullity. The court has jurisdiction under s. 13 of the 
Matrimonial Causes Act, 1937. 

16. H and W, who are domiciled in England, marry in Eire. H leaves W, 
stating that he does not intend to live with her again, and acquires a domicile 
in New York. W forms the intention of permanency residing in Eire, but, 
while on a visit to England, petitions the court for nullity on the ground of 
H’s bigamy. Queere, whether the court has jurisdiction under s. 13 of the 
Matrimonial Causes Act, 1937. 

IT. H, domiciled in Ontario, marries W in Eire in 1942. W was domiciled in 
England at the date of the marriage. H returns to Ontario in 1946, but W 

Of. Mason v. Mason [1944] N.Ir. 134. 

Contrast Inverclyde v. Inverclyde [1931] P. 29 with Huiter v. Butter [1944] 
P, 95. 

These are the facts of Robert v. Robert [1947] P. 164, in which Barnard, 
held that he had jurisdiction. The case is, however, overruled by De Reneville 
V. De Beneville [1948] P. 100 at p. 118, Queere whether the court would 
have had jurisdiction if the petition had been founded on bigamy. 

See pp, 252, 254, ante. As H could be convicted of bigamy m respect of his 
marriage in Prance, it is, to say the least of it, strange that the' court should 
not have jurisdiction to declare the marriage a nullity. 

GaUne v. Galene [1939] P. 237; cf. De Masse v. De Massa [1939] 2 All IX 
IBOn. 
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does not accompany him W petitions the court for nullity in 1947. The court 
has jurisdiction under the Matrimonial Causes (War Marriages) Actj 1944, 
whatever be the ground of the petition 

(2) Choice of Law.^'^ 

Rule 36. — (1) The question whether a marriage is void 
for want of capacity of either party will be determined by 
the law of his or her antenuptial domicile, and the question 
whether a marriage is formally valid will be determined by 
the law of the place of celebration, in accordance with 
Rules 168 and 169.“® 

(2) If the marriage complies with Rule 168 as regards 
capacity and form, the question whether the marriage is 
voidable will (semhle) be determined by the law of the 
husband’s domicile at the date of the marriage®’ or 
possibly by the law of the husband’s domicile at the date of 
the presentation of the petition for nullity.®® 


Comment 

Introductory . — The Ecclesiastical Courts appear to have applied 
the lex loci celebrationis to all questions affecting the validity of 
marriage. Shortly after the Matrimonial Causes Act, 1857, came 
into force, however, the courts began to distinguish between 
questions affecting the parties’ capacity to intermarry and 
questions concerning the formal validity of the marriage. As we 
shall see,®^ it was decided that each of the parties must be capable 
of marrying the other according to the law of his or her ante- 
nuptial domicile, while questions of form continue to be governed 
by the lex loci celebrationis. 

Accordingly it seems to have been assumed that all questions 
of choice of law which can arise in a nullity suit may be 
characterised either as matters of form, or else as matters of 
capacity. Thus, in Robert v. Bobert,’° Barnard, J., applied the 
law of Guernsey to the question whether a marriage, celebrated 
in Guernsey between persons who were domiciled there at all 
material times, should be annulled on the ground of the res- 
pondent’s refusal to consummate it, either because * wilful refusal 


Cheshire, 458-460; Wolff, pp. 327 et Bestatemenfe, s. 136; Falcoabridge, 
26 Can.Bar Bev. 914-923 (1948). 

Posti pp. 758, 779, 

De BenevtlU v. De Renemlle [1948j| P. 100. 

This possible oonfliet is discussed by Fleming in 11 98 (1948) et wg. 

No authority covers the point. 

Post, pp. 760-763. ' . T * ^ 1 

[1947] P. 164; discussed from the point of view of choice of law by Oamer, 

63 L.Q.B. 489 (1947) and by Fleming, 11 98 (1948). 
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to consummate a marriage, in order to be justified on principle 
as a ground for annulment and not dissolution, must be considered 
as a defect in marriage, an error in the quality of the respondent ’ 
(a matter for the lex loci celebrationis) or else because a question 
of capacity was involved, with the result that the lex domicilii 
must be applied in accordance with the decision in Sottomayor v. 
De Barros,^^ 

It may still be the correct view that, so far as the conflict of 
laws is concerned, the only problem which can arise in a nullity 
suit, apart from questions of jurisdiction and procedure, is one of 
characterising the ground upon which relief is sought as a matter 
of form or capacity; but the decision of the Court of Appeal m 
De Reneville v. De Beneville^^^ and the earlier decision of Barnard, 
J., in Mehta v. Mehta, suggest that some further analysis is 
required. It must be emphasised, however, that any discussion 
of the subject of choice of law in nullity suits is necessarily of a 
somewhat speculative nature as there are very few cases in which 
it has been considered, and a number of points are wholly 
uncovered by authority. 

The Effect of De Reneville v. De Reneville ,^^ — ^In De Reneville 
V. De Reneville it was decided that the question whether a 
marriage celebrated in France, between a domiciled Frenchman 
and a woman domiciled in England, was void ox voidable 
on the ground of the husband’s impotence or wilful refusal 
to consummate it must be determined by the law of France. 
According to Lord Greene, this was because French law 

was that ^ of the husband’s domicile at the date of the marriage 
or (preferably , . .) because at that date it was the law of the 
matrimonial domicile in reference to which the parties may have 
been supposed to enter into the bonds of marriage’. According 
to Bucknill, L.J.,®^ it was ‘ reasonable that the law of the country 
where the ceremony of marriage took place, and where the parties 
intended to live together, and where they in fact lived together 
should be the law which controlled the validity of their marriage 

The question arises as to how these remarks, which stress the 
intention of the parties as the factor which should determine the 
validity of their marriage, can be reconciled with Rules 168 and 
169 as to capacity, a matter which caimot, consistently with 
principle, be made to depend upon the intention of the parties. It 

At p. 24. The tot ground cannot be regarded as satisfactory after fie 

JKenmfie v. De Reneville [1948] P. 100. 

<1877) a P.D. 1. 

¥ [1948] P. 100. 

94 [1945] 2 AU B,B. 690; discussed by Morris, 62 L.Q3. 118. 

93* [1948] P. 109; see au article by Graveson in 12 Conv. (N.S.) 186 (1948). 

9* At p. 114. 
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is submitted that regard must be had to the precise nature of the 
issue involved in De Reneville v. De Reneville.^^ 

This was whether the English court had jurisdiction, and, as 
we have seen,^ the court treated the question whether, assuming 
the wife’s allegations to be proved, the marriage was void or 
voidable as crucial for this purpose, for on the latter hypothesis, 
she was domiciled in France at the date of the institution of the 
suit, while on the former hypothesis she was, on the facts, 
domiciled in England. 

The possible relevance of French law to the issue emerged for 
the first time in the Court of Appeal, and Lord Greene, M.R., dealt 
with the case on the alternative hypotheses that the marriage 
was void and voidable.^ Having decided that the marriage was 
voidable by English law,^ he proceeded to state his reasons for 
holding that the validity of the marriage should be determined by 
French law in the passage which has been quoted above. It is 
submitted, however, that his remarks cannot be divorced from 
their context of the particular facts and circumstances of the 
appeal; for, in saying that the validity of the marriage must, 
apart from questions of form which he expressly excluded as being 
referable to the lex loci celebrationis, be determined by the law 
of the matrimonial domicile, he can hardly have intended to dissent 
from the view expressed, inter alia, by the Court of Appeal in 
Sottomayor v, De Barres,^ (to which he did not refer in his 
reserved judgment), that each party must have capacity to marry 
according to the law of his or her antenuptial domicile. Nor can 
it be supposed that the Master of the Rolls intended to say that 
the law of the matrimonial domicile should govern the validity 
of a marriage which is bigamous according to the law of the 
antenuptial domicile of one of the parties.® 

The limited nature of the question of choice of law which was 
before the Court of Appeal in De Reneville v. De BenevUle^ is 
plainly indicated by the judgment of Bucknill, L.J., in that case. 
He assumed that the facts alleged by the wife were proved, and 
proceeded to deal with the appeal on the alternative hypotheses 
(a) that English law, and (b) that French law applied to the 
case. Having decided that, according to English law, incurable 
impotence renders a marriage voidable, and having observed that 
French law as to the effect of impotence was a matter of fact 
depending upon evidence which was not before him, he formulated 

[1948] P. 100. The dictum of Lord Greene, M.E. (at p, 114) quoted in 
the text supports Professor Cheshire’s views as to the law which ^ should 
govern capacity to marry, which are discussed and respectfully dissented 
from post, pp, 762 h-S; see CSheshire, p. 266 et seq^ 

1 Ante, p. 247. 

2 [1948] P. 100 at p. 108. 

2 At p. 113. 

^ 4 (1877) 3 P.I). 1. 

^ See p. 264, posU 
« [1948] P. 100. 
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the issue of choice of law which was before the court by asking 
the following question : Assuming that by English law incurable 
impotence renders the marriage voidable and not void, but that by 
French law it renders the marriage void ab initio in the same sense 
as that in which a marriage is void ab initio if one of the parties 
is already married, ought the court, when deciding whether it has 
jurisdiction to make a decree of nullity on the ground of incurable 
impotence, to apply English or French law as to the legal effect 
of impotence on the validity of the marriage ? ^ 

He did not even raise the question whether, assuming the 
marriage to be void by English law, its validity should be deter- 
mined by French law, and it is submitted that, so far as the 
problem of choice of law is concerned, De Beneville v. Be 
Rmeville ® merely adds a gloss or illustration to the established 
principle that questions of capacity to marry must be determined 
by the law of the antenuptial domicile of each of the parties, by 
deciding that, if an incapacity imposed by the law of the wife’s 
antenuptial domicile merely renders the marriage voidable, the 
question whether the marriage is void, voidable, or valid will 
determined by the law of the husband’s domicile at the date 
of the marriage. It is submitted that this is perfectly logical, for, 
if the marriage is voidable by the law of the wife’s antenuptial 
domicile, in the sense that it will be regarded as valid until a 
decree annulling it has been pronounced, her marriage will, by 
operation of the law of her antenuptial domicile, confer upon her 
the domicile of her husband unless the marriage is void for want 
of capacity by the law of his domicile. 

The only other possible method of reconciling the dicta on 
choice of law in De Beneville v, De Beneville ® with the orthodox 
view as to the law governing capacity to marry, short of treating 
it as having overruled this view without adverting to it, would he 
to regard allegations of impotence and wilful refusal to consummate 
as raising some question other than one of capacity. But Lord 
Greene, M.R, categorically stated that the question with which 
he was concerned was one of essential validity, and, although this 
is an ill-defined term, it is usually said to include capacity.^® 
Moreover, as we have seen,^^ Bucknill, L.J., equated the possible 
nullity of the marriage on the ground of incurable impotence with 
nullity on the ground of bigamy. 

It is therefore assumed in the ensuing discussion that Be 
Beneville v. De Beneville is only authority for the limited 

^ At p. 119. The question has been formulated in the text in accordance with 
the wording of the ihat and third questions which, in the opinion of 
Bucknill, L.J,, arose on the appeal. 

^ Swpra. 

* Bufra* 

Gieshire, p. 290. 

8mm* 

[19481 B. 100. 
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proposition as to choice of law which has been mentioned above, 
and that apart from matters of procedure, all questions of choice of 
law which can arise in a nullity suit may, subject to one possible 
qualification,^^ be characterised either as matters of form or else 
as matters of capacity. However, the judgments in De Reneville 
V. De Reneville throw light on the difficult problem of choice 
of law by stressing the importance of the distinction between void 
and voidable marriages. 

(a) Choice of law where marriage alleged to be void . — ^The 
cases illustrating the application of the lex loci celebrationis to 
matters affecting the formal validity of a marriage and the 
application of the law of the antenuptial domicile of each of the 
parties to questions of capacity are discussed in connection with 
Rules 168 and 169,^^ and they do not call for further comment here. 
It may be observed, however, that virtually all the latter cases 
deal with marriages which are within the prohibited degrees of 
relationship or in contravention of the requirements of various 
laws as to parental consent. 

Want of age. — ^Although there is no authority on the point, 
there is no reason to suppose that the validity of a marriage which 
is alleged to be void for want of age by the law of the domicile 
of one or both of the parties would not be governed by similar 
principles. 

Bigamy. — Cases of bigamy were not mentioned by Dicey under 
the head of capacity ; but there is high authority for placing them 
under this rubric.^® Questions of choice of law will not frequently 
arise in bigamy cases. Firstly, because it is assumed that bigamy 
is prohibited throughout Christendom. Thus, in White v. White, 
Bucknill, J., as he then was, said ‘ There cannot be any conffict 
of laws between different jurisdictions, because it is clear that the 
ceremony was bigamous, and, therefore, by the law of every 
Christian community, there never was any matrimonial status 
common to the petitioner and the respondent \ 

Secondly, because, if the law of the antenuptial domicile of 
each of the parties, and the law of the place of celebration,^® did 
sanction a bigamous imion, the case would be one of a polygamous 
marriage over which the Divorce Court has no jurisdiction under 
the proviso to Rule 81.^® 

It is possible, however, for a conflict of laws to arise, even 


As to the law governing the question whether the parties have consented to 
the celebration of the marriage, see posU PP- 264-6. 
w [1946] P. 100. 

IS Post, pp. 768, 779. 

Shaw V. Gould (1868) 3 H.I>. 55 at p. 69, per Lord Cranworfch; De MeTtetUle 
V. De Reneville [1948] P. 1CK> at p. X92, per Bncknill, bX 
[1937] P. Ill at p. 126. . 

“ According to which the parties mast prohablir be capable of mtermanyrng as 
well as by the law of their antenuptial dmnicale, see Exception 2 to Bale 168* 
post, p. 778. 
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within Christendom, in a bigamy case, and it is submitted that 
it is this type of case which demonstrates the impossibility of 
accepting any other view than that of the relevance of the law of 
the antenuptial domicile of each of the parties to the validity of 
marriages which are alleged to be void for want of capacity. 

For example, W and Hi are domiciled in England. W obtains 
a divorce from Hi in a country by the law of which divorce 
jurisdiction is exclusively based on residence. W then marries H2 
in that country, in which he is domiciled. Ex hypothesi the 
marriage is valid according to the law of H2’s domicile and the 
law of the country in which the parties intend to live together; 
but it would surely be held to be invalid in England because W 
was still married to and therefore incapable of marrying H2 
by the law of her domicile at the date of the purported marriage . 2 ® 
Want 0 / Consent of Parties . — ^There are some cases which 
suggest the problem as to which system of law should govern the 
validity of a marriage alleged to be void on account of the absence 
of the real consent of the parties to the celebration of the marriage 
ceremony.*^ ^ As the problem of choice of law in such circumstances 
does not appear to have been judicially considered at all, however, 
its solution is almost entirely a matter of speculation. 

It is suggested that four are possible in that any one of the 
following systems of law might be applied in the comparatively 
unlikely event of a conflict between them, (i) The lex loci 
celebrationis; (ii) the law of the husband’s domicile at the date 
of the marriage; (iii) the law of the antenuptial domicile of each 
of the parties; and (iv) the lex fori. 

(i) The first might be justified on the ground that the question 
concerns the form or ceremony of the marriage, but the application 
of the lex loci celebrationis is inconsistent with the actual decision 
in Mehta v. Mehta,^^ in which a marriage was held void on the 
ground of the wife’s mistake as to the nature of the ceremony 
without reference to the law of India, where the marriage was 
celebrated and the husband was domiciled. The theory is perhaps 
also inconsistent with the distinction drawn by the Court of Appeal 
in Apt V. Apt-® between the fact of and the method of giving 
consent, the latter alone being referable to the lex loci celebrationis, 

Cf Shaw V. Gould (1868) 3 H.L. 65. It is significant that Ixird Greene, M.R. 
did not contemplate referring the validity of the marriage in Baindatl v. 
Baindatl [1946] P. 122 to the law of the husband’s domicile at the date of 
the marriage. 

Cooper V. Crane [1891] P. S69; Valier v. Valier (1925) 183 Ij.T. 830; Hussein 
V. Hussein [1938] P. 169; Mehta v. Mehta [1946] 2 All B.E. 690; Lendrum 
V. Chakravati [1929] So.L.T. 96; MaoDougal v. Chtinans [1937] S.C. 390, 
See also the question raised in Apt v. Apt [1948] P. 83 at p. 89 as to what 
would have been the position if the attorney had been revoked, but the 
marriage had been celebrated by proxy before the notice of revocation was 
received. 
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(ii) The only possible justification for the exclusive application 
of the law of the husband’s domicile to questions of consent, 
would be that absence of real consent of the parties may render 
a marriage voidable but not void.^^ However, it seems impossible 
to make the solution to the problem depend upon the presumed 
intentions of the wife when her case might be that she did not 
intend to marry or live with her husband. The view that the law 
of the husband’s domicile applies is, moreover, inconsistent with 
the fact that the relevance of such law was not even considered 
in a number of cases in which it might have been held to apply. 

(iii) The application of the law of the antenuptial domicile of 
each of the parties is consistent with all the decisions, and it may 
perhaps be justified on the ground that the question raised is 
analogous to one of capacity, in that marriage is essentially a 
^ voluntary union ’, and the question as to whether a union is in 
law voluntary should depend upon the personal law to which each 
of the parties was subject at the date of the ceremony.-® 

(iv) The only other possibility would be to apply the lex fori 
on the ground that the question whether a union is voluntary is 
a matter of fact, and, before considering the legal effect of a 
marriage ceremony, the court must first be satisfied as to the fact 
of marriage. This solution is also consistent with the decisions, 
but it is open to the objection that it may involve the application 
of the lex fori to a question of substantive law. 

Insanity , — ^In the absence of any authority on the subject, it 
may be assumed that questions concerning the validity of a 
marriage which is challenged on the ground of insanity would be 
classified as matters of capacity if the law of the antenuptial domicile 
of either party renders marriages of insane persons void, as does 
English law in the case of certified lunatics.^® In some cases, 
however, it is possible that the matter might be classified as one 
affecting the consent of the parties to the marriage ceremony and 
so referable to whatever system of law is held to govern this 
question.^® 

Incapacity rendering marriage void under foreign law * — Fin all y 
it may be observed that the English courts will, where necessary, 
declare a marriage to be void on the ground of an incapacity 
existing under the law of the antenuptial domicile of one of the 
parties,, although the marriage is valid under English law. In this 

There is apparently a conflict of opinion as to its precise effect by English 

domestic law; see authorities cited in Falconbridge, p. 626 n. (dU 
25 See n. 21, ante, 

See dictum of Lord Memman, P., in Apt v. Apt [1947] P. 127 at p, 146, 

27 See e.g,, the manner in which Sir Edward Simj^ framed the first question 

which the court had to decide in SoHmshire v. Sermehite (1762) 2 Hagg.Cons. 

396 at p. 398- 

2« Marriage of Iiunatics Act, 1811- 
29 UanelU v. Mmella [1942] 4 712, 
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respect it will be seen that there appears to be an important 
difference between void and voidable marriages. 

(b) Choice of law where marriage alleged to be voidable. — ^It is 
a legitimate inference from the judgments of the Court of Appeal 
in De Beneville v. De Beneville that, even if a marriage is valid 
by the law of the antenuptial domicile of the wife, the English 
court may, if it has jurisdiction, annul the marriage if it is proved 
to be voidable by the law of the husband^s domicile. 

Two difficult questions remain to be considered. — (i) If the 
ground for avoidance which is proved to exist by the law of the 
husband’s domicile is one which is not recognised by English law, 
for example, the requirements of French law as to parental 
consents or the possibility of annulment under German law by 
reason of one spouse’s mistake as to the personal attributes of the 
other will the court grant a decree? (ii) If the husband, and, 
in the case of a voidable marriage ex hypothesi the wife, has 
changed his domicile since the date of the marriage, will the court 
apply the law of the husband’s domicile at the date of the 
marriage, or the law of the husband’s domicile at the date of the 
presentation of the petition, when deciding whether to pronounce 
a nullity decree? 

(i) Ground for avoidance must be recognised by English law.— 
It is submitted that the answer to the first question must be m 
the negative, because the grounds for nullity, in the case of a 
voidable marriage, are limited by statute just as strictly as are 
the grounds for dissolution.^^ Wholly different considerations 
apply, as we have seen, in the case of marriages which are alleged 
to be void. The court is then simply asked to declare what was 
the effect of a given ceremony on the status of the particular 
parties, having regard to the law of the place of celebration and 
the law of their antenuptial domiciles. It is not asked to declare 
that a status which ex hypothesi exists, never has existed. 

(ii) Open question whether law of domicile at time of marriage 
Of petition should be applied. — ^It has been said that the distinction 
between domicile tempore celebrationis and tempore judicii has not 

'^0 [1948] P. 100. 

Stmonin v. Mallac (1860) 2 Sw. & Tr. 67; Ogden v. Ogden [1908] P. 46. 

32 Mitford V. Mitford [1928] P. 130; see suggestion by F. H., 8 M.L.R. 78. 
^3 Napier v. Napier [1916] P. 184 at p. 188. This point is overlooked by 
Graveson in 12 Conv, (N.S.) 185 (lOW. CL the analogous argument with 
regard to choice of law in divorce, ante, p. 237. The converse may not, 
however, be true in the case of nullity because the court may decline to 
grant a decree, although the ground upon which it is sought is recognised 
by English law, if the marriage is valid by the law of the husband’s domicile 
at the date of the marriage; see discussion, post, p. 267. It is aubmitted 
that, subject to the question of the recognition of the nullity decree, Simonin v. 
UalUc (i860) would be decided in the same way today because the marriage 
was voidable, and the ground upon which relief was sought is not recognised 
in English law. Thus, in De Ma$ea v. De Masm £1939] 2 All E.R. 150 n. 
Lord Merrivale insisted on the parties first obtaining a nullity decree hr 
Prance before he would pronounce a decree. 
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always been clearly recagnised/^ and, as there was no distinction 
between complete nullity and voidability in canon law, it would 
be logically and historically correct to hold that, even if the court 
has jurisdiction in the case of a voidable marriage, it can only 
pronounce a decree if the ground upon which it is sought is 
recognised by the law of the husband’s domicile at the date of 
the marriage. 

In answer it may be urged, however, that, as the practice of 
^ looking behind the form and regarding the substance of the 
matter ’ has been approved by the Court of Appeal when the 
question is one of jurisdiction in the case of a voidable marriage, 
it must be adopted when the question is one of choice of law. The 
substance of the matter is that someone is claiming to terminate an 
existing status, and his right to do so should be referred to the 
law of his domicile at the date the claim is made.®® 

The judgments in De Beneville v, De Reneville do not really 
assist in the solution of the problem as to whether the law of the 
domicile tempore judicii should prevail over that tempore cele- 
brationis (for the husband’s domicile was French at both times), 
and the conflict may be regarded as one between logic and 
convenience. As the matter is wholly uncovered by authority the 
question can only be regarded as an entirely open one. 

Matrimonial Causes Committee Report, — ^In conclusion it may 
be observed that the final report of the Committee on Procedure 
in Matrimonial Causes recommends that, when both parties aipe 
resident in this country, the High Court should have jurisdiction in 
divorce or nullity as if both parties were ‘ at the material time ’ 
domiciled here, provided that the law of the place where they are 
domiciled recognised as a sufficient cause for a decree the same 
cause for which it is sought here. Obviously such a reform cannot 
be achieved by case law so far as divorce is concerned, and it is 
submitted that the recommendation is of doubtful value so far as 
nullity on the ground that a marriage is void is concerned, for 
as we have seen,^® there are many circumstances in which the 
English courts may have to decide upon the validity of such a 
marriage without reference to the domicile of the parties at any 
date other than that of the marriage in an issue with which the 
parties themselves may not he concerned. It is interesting to 
speculate, however, whether the effect of the recommendation will 
be achieved by case law so far as nullity on the ground that a 
marriage is voidable is concerned. The cases of Easterbrooh v. 

11 MX.R. n. 101 

33 Pe Beneville v. JDe Reneville [1948] P. 100. 

36 Tlins, if a cas« comes within s. 18 of the Matrimonial Causes Act, 1937, or the 

Matrimonial Causes (War Marriages) Act, 194A, it is almost incredible t!mt 

any law other than English law, as that of the oonntry in which the parties 

are assumed to be domiciled, should he, appli^ 

37 im Gmd, 7034, s. 83 (iii). 

33 Ante, p. 209. 
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Easterbraok and Hutter v. Sutter show that the residence of 
both parties may be a sufficient ground for jurisdiction in such a 
case; but they do not display any anxiety on the part of the 
English courts to consult the law of the husband’s domicile on 
the question of choice of law, as the marriages which were annulled 
appear to have been valid according to the law of the husband’s 
domicile, which was the same at the time of the marriage and at 
the time of the proceedings. After the judgment in Be RenevUle 
V, De RenevUle it seems that these decisions can only be sup- 
ported on the basis of the presumption of the identity of English 
and foreign law imtil the contrary is proved. 

In view of the present uncertainties and possible cases of hard- 
ship it is submitted that the whole question of the jimisdiction of 
the courts and the choice of law in matrimonial causes/ is one which 
is in urgent need of clarification by legislation. 

Illustrations 

1. W, domiciled in England, marries H, who is domiciled in Australia, 
in Melbourne. On proof by W that H was already married, the court may 
pronounce a decree of nullity without reference to Australian law.^^ 

2 W marries H in India where he is domiciled At the time of the 
marriage W was domiciled m England. On proof by W that she believed the 
ceremony was not a ceremony of marriage but was converting her to the 
Hindu religion, the court may pronounce a decree of nullity without reference 
to the law of H’s domicile.'*® ^ 

3. W, domiciled in England, marries H, domiciled in Germany, in Berlin. 
W petitions the court for nullity on the grounds of H’s masculine indolence 
and unbearable selfishness. By German law a marriage is voidable on these 
grounds. (Semhle) the court cannot pronounce a decree of nullity even if it 
has jurisdiction.^^ 

4 H, domiciled in Ontario, marries W, domiciled in England, in London. 
While both parties are resident in England, H petitions the court for nullity on 
the ground of W’s wilful refusal to consummate the marriage, which is not a 
ground for nullity by the law of Ontario. {8emble) on proof being given of 
this fact the court will not pronounce a decree even if it has jurisdiction.** 

5. The facts are as in Illustration 4 except that after the celebration of the 
marriage and before the institution of the suit H acquires a domicile in 
England. Qucere, whether the court will pronounce a decree on the basis that 
English law applies to the case. 

6. H and W marry in New York where they are both domiciled. H 
subsequently acquires a domicile in England and W petitions the court for 
nullity on the grounds of H’s incurable impotence at the time of the marriage. 
By the law of , New York this is a ground for divorce but not for nullity, 
Qv^mre, whether the court will apply English law and pronounce a decree.** 

[1944] P. 10. 

^0 [1944] P. 95; see Palconbridge, Oh. 42. 

[1948] P. 100. 

WUU V. WUU [1937] P. 111. 

MehU V, M^hta [1945] 2 All E.E. 690. 

44 Cf. Mif/ord v. Mit/ord [1923] P. 180. 

45 But see Easterhrook v. JEasterhrook [1944] P, 10. 

4« Of, fuTMT V. fhomfson (1$8S) 13 P.B. 37. 
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4. APPOINTMENT OF GUARDLANS 
Rule 87. — (1) The court has jurisdiction to appoint a 
guardian to an infant who is either — 

(a) a British subject ; or 

(b) domiciled in England ; or 

(c) resident in England,®" 

and the fact that the infant possesses no property in Eng- 
land is immaterial.®^ 

(2) The fact that an infant is entitled to or possessed 
of property in England does not of itself confer 
jurisdiction upon the court to appoint a guardian to him ,®® 

Comment 

This is one of the rare cases where an English court may have 
jurisdiction by reason of the nationality of the de cnijus. ^ The 
jurisdiction of this court with regard to the custody of infants’, 
said Lord Cranworth in Hope v. Hope,^^ ^ rests upon this ground, 
that it is the interest of the State and of the sovereign that children 
should be properly brought up and educated ; and according to the 
principle of our law, the sovereign, as parens patrise^ is bound to 
look to the maintenance and education (as far as it has the means 
of judging) of all his subjects.’ The court has therefore jurisdiction 
to appoint a guardian to a British subject, even though the infant 
is not domiciled or resident in England, and has no property in 
England.®^ 

It is likewise clear that the court has jurisdiction to appoint a 
guardian to an infant who is resident in l^gland, even though he 
is a foreign national domiciled abroad. In the most recent case 
upon the subject,®® the Chancery Division appointed a guardian to 
a Jewish infant who had been brought from Germany by his 
relatives as a refugee from Nazi persecution. The Guardianship 

See Halsbury, YoL 17, ss 1437-8; Cheshire, p. 683; Wolff, s. 82; Scbpitt- 
hoff, p. 287. As to the principles upon which this jurisdiction will be exercised, 
see pp. 484-487, fost, 

Hope V, Hope (1854) 4 De G.M. & G*. 328; Be Willoughby (1885) 30 Ch.D. 
324; and compare Be Bourgoise (1889) 41 Ch.D. 810. 

^9 Bfoion V. Collins (1883) 26 Oh.D. 66, 62; Ponder v. Ponder [1982] S-C. 2^; 
Re X’s Settlement [1945] Ch. 44; McLean v. McLean [1947] S.C. 79. Com- 
pare the South African cases of Goombe v. Goomhe [1909] T.H. 241; and 
Leyland V. Ghetwynd (1901) 18 S.G. 239, 

*9 Johnstone v. Beattie (1843) 10 CL & F. 42; Be Pavitt [1907] Ir.B. 5^; 
Re O^Brien [1988] Ir.B, 323. , ^ . 

Re Willoughby (supra) ; Re Pavitt (supra) ; Me O'Brien (supra) ; Be D, [1948 J 
Ch. 305. 

Brown v ColUns (1883) 26 Ch.D. 66. 

(1864) 4 De GM. & G. 828, 345. 

34 Logan v. Faitlie (1825) Jac. 193; Stephens v. James (1833) 1 M. Sn K. 65^; 

approved in Hope v. Hope^ ubi sup. at p. 346. 

33 Re Willoughby (1885) 30 Gh.D. 324. 

Re D. [1943] Ch. 306. 
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(Refugee Children) Act, 1944, now provides that the Secretary of 
State may appoint a guardian of any person who is for the time 
being in England if it appears to him — (a) that the ward arrived 
in the United Kingdom at any time after the end of the year 1986 
in consequence of war (whether foreign or civil) or of religious, racial 
or political persecution, and had not at the time of his arrival 
attained the age of sixteen years ; (h) that no parent of the ward is 
in the United Kingdom ; and (c) that the ward has not attained the 
age of twenty-one years, and, in the case of a female, has never 
been married. 

It seems also that the court has jurisdiction ratione domictliif 
even (semble) though the infant is a foreign national and resides 
abroad. 


5. DECLARATION OF LEGITIMACY 

Rule 88.“ 

(1) AnyJ Mti.sti snhjerit.T or any, per s on whose right to 
be deemed a British subiect depends wholly or in 
part on his legitimacy, or on the validity of a 
maniage, being13omieiled in England or JNorthem 
Ireland, or claiming any real or personal estate 
situate in England, may apply by petition to the 
court, praying the court for a decree declaring 
that the petitioner is the legitimate child of his 
parents, and that the marriage of his father and 
mother, or of his grandfather and grandmother, 
or his own marriage, was a valid marriage. 

(2) Any person, being so domiciled or claiming as 
aforesaid, may apply by petition to the court for 
a decree declaratory of his right to he deemed a 
British subject. 

(3) The court has jurisdiction to hear and determine 
such application, or applications, which may be 
included in the same petition, and to make such 
decree thereon as the court thinks just ; and the 
decree made by the court, except as hereinafter. 


The point has never arisen for crisp decision. In Brown v. Collins (1883) 25 
€h.D, 66, 62, Kay, J., refers to domicile md residence. Biota in the other 
cases cited, anie^ note 49, support the view stated in the text; but the 
children there were British subjects. 

Legitimacy Beclaration Act, 1858, ss. 1, 2, 8; now the Supreme Court of 
Judicature (Consolidation) Act, 1926, s. 188, as amended by the British 
Nationality Act, 1948, s, BI, 
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mentioned, is binding to all intents and purposes 
upon the Crown and all other persons whomso- 
ever. 

(4) The decree of the court does not in any case pre- 
judice any person, unless such person has been 
cited or made a party to the proceedings, or is the 
next of kin, or other real or personal representa- 
tive of, or derives title under or through, a person 
so cited or made a party ; nor shall such sentence 
or decree of the court prejudice any person, if sub- 
sequently proved to have been obtained by fraud 
or collusion. 

(5) The Attorney-General must be supplied with a 
copy of any petition under this Rule and be a 
respondent on the hearing of the petition. 

(6) No proceedings under this Rule affect any final 
judgment or decree already issued by a court.*' 

Comment 

Conditions of Jurisdiction. — T he jurisdiction of the court depen ds 
upon the petitfan:igjulhihng_ceriMn_ coDam^s : — ■ 

1. He must be a British subiect . or a person claiming to be a 
BritishsuMfifl— • 

Nil II ■ nr 1 m 

2, Th e petitioner must at the time of presepting his petitio ii 

ei ther he domiciled in Englan d or Northern Ireland, or cla im real 
nr estate in En^IancL ^ 

He does not fullBI the reamrements of our Rule if he is_d omi- 
Northe m Ireland in the Isle of 

pUim s prnperty ID JSngland/^ It Will not bria g 
hi m within if 5 when domiciled, m Sc otland, be claims 
property in Ireland. 

Whil e the petitioner's domicile ma y be 
Northem Imfe the estate claimed must be in England. 


This Eule in substance repeats s. 188 of the Supreme Court of Judicature (Con- 
solidation) Act, 1925 (as amended), with one or two verbal alterations intended 
simply to make it read as a Buie. 

As to Ireland, see the Legitamacy Declaration Act (Ireland), 1868, sliU in 
force in Northem Ireland ; and as to Scotland , see Duncan and Dykes, Pfin&fles 
of GioU JufisMoUofiy Chap. 13; Maclaren, Court of Seaston Practice, 81, 
and the Legitimacy Declaration Act, 1858, s, 9 (as amended). That Act la 
still in force as regards Seothtnd; see Schedule of the Act of 1926, 
Johnston v. (1873) 43 LJ,P. & M. 3. 
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8. He must patition ^e_CQurt to de iilaifi.^Qae or any of 
following thiiigs»4— ^ 

(b) The validi ty of the petitioner's own marriage. 

(c) TKe"'lFaIi3it y of the^ marriage of the petitioner's parftr>tft_Q y 

(d) The getit joner^s right to be a British subjects 

N at ure of Jt/n5 iio^i^'W^^=^W hen the above conditions are M - 
filled (and not otherwise), the court has jurisdiction to declare— 

(i) The legitimacy or the illegitimacy of the petitioner. 

(ii) The validity or invalidity of any marriage which the court 
is petitioned to declare valid. 

(iii) That the petitioner has, or has not, a right to be deemed a 
British subject. 

This jurisdiction applies as well to past as to existing marriages, 
and is a totally different thing from the authority inherited by the 
court from the Ecclesiastical Courts to entertain a suit for the 
declaration of the nullity of an existing marriage.®^ A petitioner 
cannot, under Rule 38, pray to have a marriage declared invalid, 
or any person declared illegitimate, or not a British subject, though 
the decree of the court may declare invalid a marriage which it is 
asked to declare valid, and, when asked to declare the legitimacy 
or the British nationality of the petitioner, may declare that he is 
illegitimate, or is not a British subject.®^ 

The decree of the court is binding to all intents and purposes 
upon all persons whomsoever, including the Crown ; but if certain 
persons interested in the decree are not cited, neither they nor their 
representatives are prejudiced thereby, and the decree is, like other 
judgments, ineSective (i.e., it does not prejudice any person), if 
proved to have been obtained by fraud or collusion.®® 

Illustrations 

1. A, a British subject, domiciled in England, marries first at Cape Town, 
and then in Liondon, N, who has been divorced at Cape Town from her husband 
for adultery with A. The validity of either marriage under the law of the 
Cape Province is doubtful. A petitions to have his marriage with N declared 
valid. The court has jurisdiction.®^ 

2. A, a British subject whose domicile is Northern Irish, is for a time 
settled in Japan, and there marries a Japanese woman according to forms 

Compare Shaw v. Att,-Gen, (1870)''L.B. 2 P. d; M. 166; Mansel v. Att^Gen, 
(1877) 2 P.D. 265; (1879) 4 P.I). 232; Scott v. Att^Gen. (1886) 11 P.B. 128; 
Brinkley v. Att.-Gen. (1890) 15 P.B. 76; Armitage v, Att-Gen. [1906] P. 
136; Slingshy v. Att-Gen. (1915) 31 T.L.B. 246; (1916) 32 T.L.B (C,A.) 
864 ; 83 T.L.B. (H.L) 120. A« to practice and procedure, see Halsbury. 
Vol. 2, s. 784. 

See Buie 85, p. 244, ante. 

Legitimacy declaration Act, 1858, s. 1; Judicature Act, 1925, s. 188, See Be 
GhapUn*$ Petition (1867) 36 L.J.P, & M. 90, where the question proposed to 
be settled was a child's legitimacy in connection with divorce proce^ings. 
Judicature Act, 1925, a, 188 (3), proviso; and see as to effect of foreign judg-- 
ments in England, Ohap. 16, especially Buie 78, post. 

Scott V. Att-am., (1866) 11 P.P. 128. 



LEGITIMATION 


273 


required by Japanese law A petitions for a declaration that his marriage is 
valid. The court has jurisdiction.®* 

3. A is a British subject domiciled in France, and claiming a freehold estate 
in Middlesex. A petitions to have himself declared the legitimate son of his 
parents, or to have the marriage in France of his parents declared valid The 
court has jurisdiction 

4. A is born, and is domiciled in France, and has lived in France till the 
age of 22. A s father was also born in France. A'*s paternal grandfather was 
an Englishman born in England, who married, or is alleged to have married, 
A’s grandmother in Pans A claims a freehold estate in Middlesex A 
petitions to have the marriage of his grandfather and grandmother declared 
valid. The court has jurisdiction.*® 

5. The circumstances are the same as in Illustration No 4, except that A 
petitions to be declared a British subject. The court has jurisdiction.* ^ 

6. A is a British subject domiciled in France. He claims to succeed, as 
next of kin, to goods situate in England. He petitions to have himself declared 
the legitimate son of his parents. The court has jurisdiction 

7. A is a British subject. He is domiciled in Scotland He claims real 
estate in Ireland. He petitions to be declared the legitimate child of his 
parents. The court has no jurisdiction.’'^ 

8. A, a British subject domiciled in England, petitions the court for a 
declaration that he is his father’s heir at law. The court has no jurisdiction.’'* 

9. A alleges in his petition that the marriage of the petitioner's grand- 
father with the petitioner’s grandmother is a valid marriage, and that he is 
entitled to succeed to a baronetcy. The court has no jurisdiction to adjudicate 
upon a claim to a title of honour.^^ 

10. A, a British subject domiciled in England, marries before 1933 a 
citizen of the Umted States, domiciled in the State of New^ York. Her 
marriage is dissolved by divorce, and A marries H, a domiciled Englishman. 
Doubts having arisen as to the validity of her second marriage, A petitions that 
the marriage with H may be declared valid. The court has jurisdiction.’’® 


6. DECLARATION OF LEGITIMATION 

Rule 89 (1). — A nv person claimmg that he nr his paren t 
or -auv remoter ancestor became or has become a legiti- 
ma. t,firl person, whet .liftr domi ciled in England or elsewhere. 


Brinkley v. Att -Gen, (1890) 16 P.B. 76. 

This case is certainly within the words of the Legitimacy Declaration Act, 
1858, s. 2, and the Supreme Court of Judicature (Consolidation) Act, 1925, 
s. 188. Now, however, that an alien can take, acquire, hold and dispose of 
real or personal property of any description in the United Kingdom (Status 
of Aliens Act, 1914, s. 17), it appears to a certain extent an anomaly that 
a claim to real estate in England should be a sufficient ground to give the court 
jurisdiction to declare the claimant a British subject. The Act of 1858, ol 
course, belonged to the period when aliens could not hold land. 
lUd. 

The petitioner is neither domiciled in Eimland nor in Northern Ireland, nor 
does he claim real or personal estate in England. 

73 Hansel v. Att^Gen. aS77) 2 P.D. 265; (1879) 4 P.D. 232. 

Frederick v. Att.~Gen. (1874) L.B. 3 P. & D. 196. The dedsion of the court, 
may, of course, indirectly decide who is entitled to succeed. 

73 Armitage v. Att. -Gen. [1906] P. 135. The precise ground on which the petition 
was entertained does not appear from the report. Presumably A was a 
person whose right to be deemed a British subject depended on the 
validity of her marriage with H. But it is clear that A was only domiciled 
in England if her marriage with H were valid, and, the petition did not 

n. la 
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and whether a British subject or not, may apply to the 
High Court or a county court for a declaration that he or 
his parent or any remoter ancestor became or has become 
a legitimated person by the subsequent marriage of his 
parents.” 

(2) A county court to which a petition is presented 
may, if it considers that the case is one which, owing to 
the value of the property involved or otherwise, ought to 
be dealt with by the High Court, and shall, if so ordered 
by the High Court, transfer the matter to the High 
Court.” 

(3) The regulations as to applications for a declaration 
of legitimacy set out in Rule 38 are so far as relevant 
applicable to a claim for a declaration of legitimation. 

Comment 

The Legitimacy Act. 1926, s. introduced legitima tion by sub- 
se gliSoFm ar riage 1 ^ domestic law for tlie 1^ . time. That 

secticm..>ap:pl ies only if the fat bfr nf t.h&,il1ft fid.timate person was o r is 
at the date of tb^^ marriage domiciled in England or Wales. W heie 
the father was or is at the date of the marriage domiciled in a 
foreign country by the law of which the illegitimate person became 
legitimated by virtue of the subsequent marriage, that person, if 
living, is recognised by section 8 as having been legitimated. Under 
section 9 of the Act the right to claim a declaration of legitimation 
extends to persons legitimated under section 8 as well as under 
section 1/® Hence there is no limitation to the right of any person 
British or alien, English or foreign in domicile, to claim a declara- 
tion of legitimation. Due notice must be given to the Attorney- 
General and proceedings are held in public, not in camera.®® 

If the pgtitibher rs infaul of age, he must 

p roceed by a guardian appointed by the courv tA 3 S"'the court will 
nS t^as a rule, appp i nt a guardian unless anfTjintil the registr ar has 

allege that she was claiming any property m England. A similar difficulty 
arose in Newman v. Att.-Cren,, The TimeSi February 27, 1906: the infant 
there was a British subject and domiciled in England alike only if what 
he desired to have established, t.a., his legitimacy, was proved. See Morris 
Kecogmtion of Divorces granted outside the Domicile , Can.Bar lev, 
(1946) pp. 77-^) 

Legitimacy Act, 1926, s, 2 (1) and (2), as amended by the Administration of 
Justice Act, 1928, s. 19 (3) and by the British Nationality Act, 1948, s. 31, 
Legithnacy Act, 1926, s. 2 (2), as amended, 

Cotlms V, ift-Oen. (1931) 47 T.L.R. 484, 

Re Ohyion (1927) 43 T.L.B, 669. 

Qreenmo^y y. Att.^Gen* (1927) 44 TX.B. 124, 

Be Upton* $ Petition (18^) 6 Jur.(N.s,) 404* 
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reported wliether the institution of proceedings is likely to benefit 
the infant/^ 

Questions relating to the legitimacy or legitimation of a person 
may, of course, arise in proceedings other than a petition for a 
declaration of legitimacy under the Judicature Act, 1925, s. 188, or 
the Legitimacy Act, 1926, s. 2.*® Long before 1858, and also 
since, the courts have decided such questions whenever they have 
arisen as between the parties to a cause, whether the person 
whose legitimacy was in question was alive or dead,®’ or whether 
or not he was a party to the proceedings.®® 

The jurisdiction of the court in matrimonial proceedings, under 
the Judicature Act, 1925, s. 193 (1), to make provision with respect 
to the custody, maintenance and education of the children, the 
marriage of whose parents is the subject of the proceedings, does 
not depend upon the legitimacy of the children : the test under the 
section is parenthood, not legitimacy.®^ 

Section 28 of the British Nationality Act, 1948, provides that, 
for purposes relating to the acquisition of British nationality and of 
citizenship of the United Kingdom and Colonies, a child bom out 
of wedlock and legitimated by the subsequent marriage of his 
parents is to be treated as if he had been bom legitimate, as from 
the date of the marriage or January 1, 1949, whichever is the 
later,®^^ Whether a child has been so legitimated is to be tested by 
the law of the domicile of his father at the time of the marriage. 
This section is likely to enhance the importance of the jurisdiction 
exercisable by the court in accordance with Rule 89. 

Illustrations 

1. A is a French national domiciled in England. He petitions for a 
declaration that he was legitimated by the marriage of his father (whose 
domicile was English) with his mother in 1910, the legitimation taking effect 
from January 1, 1927, the date of operation of the Legitimacy Act, 1926. The 
court has jurisdiction. 

2 A is a French national domiciled in France. He petitions for a 
declaration that he has been legitimated by the marriage of his father, 
domiciled in France, with his mother in 1929. The court has jurisdiction.** 

3. A is a British subject domiciled in England. He petitions for a 
declaration that he was legitimated in 1900 by the marriage of his father, who 
was domiciled in Scotland both at the time of As birth and marriage with his 
mother hi that year. The court has jurisdiction.** 


«2 Be Chaplinas Petition (1867) L.E. 1 P. & B. 328. 

For examples, see Halsbury, Vol. 2, s. 781; see Welsh m 63 L.Q.K. (1947) 
at p. 92. 

Per Denning, J , in M. v M [1946] P. 31, 34. ^ - 

MoTTis V. Dovies (1837) 6 GI. & Fm. 163; Be Grove (1888) 40 Ch.D, 216. 

E.o., in affiliation proceedings. ^ 

*7 M. V, M. [1946] P. 31; approved in Colquitt V. Colqmtt [1948] P. 19. 
erz This renders Abtctham v. Att»-Gen. [19S4] P. 17 obsolete. ^ . 

«» Colttns T. (1^31) 47 1X3,. 484; British suhieet donumled m 


•» This case -wottH seem to be within- the terms of the ^gjlimaCT AtO, im, 
B. 2 (1), which is not confined to persons who became I^tmatfid under h» 
Act itself on o* after January 1, 1927. 
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JURISDICTION IN BANKRUPTCY AND IN 
REGARD TO WINDING-UP OF COMPANIES 

I. BANKRUPTCY ' 

Interpretation of Terms. 

Rule 40. — In this Rule, and in all the Rules of this 
Digest which refer to an English bankruptcy, the follow- 
ing terms have, unless the contrary appears from the con- 
text. the following meanings : — 

(1) ‘ The court ’ means the court having jurisdiction 
in bankruptcy under the Bankruptcy Act, 1914, and 
includes — 

(1) the High Court ; and 
(ii) the County Courts.^ 

(2) The expression ‘ debtor unless the context other- 
wise implies, includes any person, whether a British 
subject or not, who at the time when any act of bank- 
ruptcy was done or suffered by him — 

(a) was personally present in England ; or 

(b) ordinarily resided or had a place of residence in 
England ; or 

(c) was carrying on business in England, personally, 

or by means of an agent, or manager ; or 

(d) was a member of a firm or partnership which 
carried on business in England.® 

(3) ‘ An act of bankruptcy ’ is committed by a debtor 
who commits any one or more of the following acts : 

(a) if in England or elsewhere he makes a conveyance 
or assignment of his property to a trustee or 

trustees for the benefit of his creditors generally; 

» 

^ See Baldwin,, of jBan/fmptcy, 11th ed., and Williams, Law md Pndm 
in SitTiiTcrupteyi ISth ed. Por a discussion of theories of ba^ruptcy, see Stoty, 
565«676; Cheshire, pp, 68t>-640, Westlake, pp. 162-174 j Wolff, ss. 631-536.* 
. ^ Ktnlmiplcy A.ct, 1914, s. 96. 

‘Bankruptcy Act, 1914, s. 1 (2). 
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(b) if in England or elsewhere he makes a fraudulent 
conveyance, gift, delivery, or transfer of his 
property, or any part thereof ; 

(c) if in England or else\vhere he makes any convey- 

ance or transfer of his property or any part 
thereof or creates any charge thereon, which 
would, under the Bankruptcy Act, 1914, or any 
other Act, be void as a fraudulent preference if 
he were adjudged bankrupt ; 

(d) if with intent to defeat or delay his creditors he 
does any of the following things, namely, departs 
out of England, or being out of England remains 
out of England, or departs from his dwelling- 
house, or otherwise absents himself, or begins to 
keep house ; 

(e) if execution against him has been levied by seizure 

of his goods \mder process in an action in any 
court, or in any civil proceeding in the High 
Court, and the goods have been either sold or 
held by the sheriff for twenty-one days ; 

(f) if he files in the court a declaration of his inability 

to pay his debts or presents a bankruptcy petition 
against himself ; 

(g) if a creditor has obtained a final judgment or final 
order against him for any amoxmt, and, execution 
thereon not having been stayed, has served on 
him in England, or, by leave of the court, else- 
where,^ a bankruptcy notice under the Bank- 
ruptcy Act, 1914, and he does not within seven 
days after service of the notice, in case the 
service is effected in England, and in case the 

Hoxv far tMs authorises service on a foreigner domiciled abroad was doubted 
by Baldwin, p. 160, But the statute is clear in its permiasion^ subject to the 
discretion of the court; if the foreigner comes within the definition of a debtor 
in section 1 (2) of the Banlmiptcy Act, 1914. See WiUktms on BanIcmpfCf, 
p. 31. Be Pearson [189^3 2 Q.B. (C,A.) 263, is inapplicable to the present 
state of the law. Compare post, 279, note 7. For the subsequent elective* 
ness of a notice which was originally invalid, see Be Ciur'fc, Mx p. Beider, 
Peacock S €o.. Ltd. £1^96] 2 Q.B. 476. See also Bankruptcy Buies, 1916, 
ss. 143 and 158 as well as Ord. XE, r. 8a (July, 1920). See also Be « Bebtor 
(i^o. 1838 of 1911) [1912] 1 E.B. (GJ..) 53. 
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service is effected elsewhere, then within the time 
limited in that behalf by the order giving leave 
to effect the service, either comply with the 
requirements of the notice or satisfy the court 
that he has a counter-claim, set off, or cross 
demand which equals or exceeds the amount of 
the judgment debt or sum ordered to be paid, 
and which he could not set up in the action in 
which the judgment was obtained, or the proceed- 
ings in which the order was obtained ; 

(h) if the debtor gives notice to any of his creditors 
that he has suspended, or that he is about to 
suspend, payment of his debts.® 

(4) ‘ A petition ’ means a petition presented to the 
court either by a creditor (called a petitioning creditor) or 
by a debtor (called a petitioning debtor) that the court 
shall make a receiving order, which is the first step 
towards a debtor being adjudicated a bankrupt.® 

Comment 

(1) ^ The comt\ — This term hardly needs explanation: it 
simply points out that for the purpose of this Digest, as indeed for 
the purpose of the Bankruptcy Act, 1914, the courts having juris- 
diction in bankruptcy are described as one court, and, except on 
matters with ‘which the Digest is not concerned, may be considered 
as the High Court, 

(2) ‘ Debtor \ — The definition of ^ debtor ’ deserves very care- 
ful attention. For many years before the passing of the Bank- 
ruptcy Act, 1914, it was felt that the -word ‘ debtor ’ in reference 
to the English bankruptcy law could not be used in its vague and 
popular sense. There was great difficulty in avoiding either a too 
narrow or a too general use of the word. If, for instance, the 
English Bankruptcy Court dealt only with debtors who were British 
subjects and who had contracted debts in England, it would have 
had no power to make bankrupt either English merchants who had 
contracted debts abroad, e.g., in France, or aliens, e.g*, French 
citizens, who, carrying on business in England and making great 
profits from the English trade, had contracted heavy debts to 
English merchants. If, on the other hand, the English Bankruptcy 
Court tried to adjudicate bankrupt every debtor who had contracted 
a heavy debt to an English merchant, it was certain that the 
Bankruptcy Court would find itself engaged in the futile effort to 

^ Bankruptcy Act, 1914, s. 1 (1) (a) to (fe). 

« See Bankruptcy Buies, 1915, ss. 145-1496. 
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stdjudicate bankrupt debtors living in foreign countries who neither 
owed obedience to English law, nor in many cases could be com- 
pelled to obey the judgment of an English court. It became, in 
short, clear to English judges that, to use an expression which is 
often employed in judgments delivered imder the earlier Bank- 
ruptcy Acts, as regards our Bankruptcy Court, the word ‘ debtor ^ 
should if possible be confined to ^ a person subject to the English 
bankruptcy law but at the same time it became apparent that to 
define who were the persons who were subject to the Enghsh bank- 
ruptcy law was no easy task,^ The present definition of a ^ debtor ’ 
is intended to determine by statute the circumstances which render 
a debtor a person subject to the English bankruptcy law, and is, 
it is submitted, exhaustive.® 

(8) ^ An act of banlcniptcy \ — ^It must sufiice for our present 
purpose to call attention to the following points : — 

1. Every act which can constitute an act of bankruptcy is 
enumerated in this Rule. 

2. Any transaction which is to constitute an act of bankruptcy 
must, unless the contrary is apparent from the terms of this Rule, 
have occurred in England.^ 

8. Of the acts of bankruptcy enumerated in this Rule, some, 
e.g., those included in clauses (a), (b) and (c), can be committed 
either in England or in any other country; others, c.g., those 
included in clauses (e) and (f), must be committed in England, 
without, however, postulating the physical presence of the debtor 
there ; and some, it would seem, must, as to part of the transaction, 
be committed in England, but may, as to other portions of it, be 
committed out of England, Such would appear to be the case as 
to some at any rate of the acts included in clauses (d) and (g). 

4. The dealings with a debtor’s property which constitute an 
act of bankruptcy under clauses (a), (b) and (c), may take place 
either in England ‘ or elsewhere But it has been laid down by 
very high authority that a conveyance, or the like, made out 
of England must, if it is to be an act of bankruptcy, be a con- 
veyance ‘ which is to operate according to English law e.g., a 

^ Dicey, Ccnflict of Laws, Sad ed , pp. 279-282; and compare Ex p. Blain (1879 1 
12 Cb.D. (C.A) 522, 626, 531; Be Pearson [1892] 2 QJB, (C.A.) 263; Ex p, 
Crispin (1873) L.E. 8 Ch. 374, 379; Ex p. Pascal (1876) 1 Ch,D, (C.A.) 509, 512 , 
Coolce V. Ghas, A, Vogeler Co [1901] A.C. 102, ICiS. See now Re Debtors 
(No. 836 of 1935) [1936] Ch 622, 632 (C.A.). And see Be a Debtor (No. 
335 of 1947) [1948] 2 All E.E. 533, 538. 

« On the effect of this definition of * debtor % see Comment and Illustrations on 
Enles 41, 42, pp. 281, 284. In Scotland jurisdiction is not based on domicile 
alone: Wylie, Petr. [1928] Sc.L.T. 666; G-ibb, The International Law of 
Jurisdiction in England and Scotland (1926), pp. 153, 165; Duncan and Dykes, 
Principles of Ginil Jurisdiction as applied in the Law of Scotland (1911), 
pp, 224-25. 

^ Baldwin, p 98, citing Ingliss v. Gftant (1794) 5 T.E, 530. And see WilUems* 
pp 3, 17, 89-40, 86-66; AlesMmder v. Vaughan (1776) 1 Cowp. 
i® See Ese p. Cmpin (1873) L.B. 8 Ch- 374, 380, per Mellisb, LJ.; Coolt* ▼. 
Gharles A. Vogeler Co. [1901] A.C. 102, 109, 112. 
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conveyance executed out of England by a person domiciled in 
England, which is to operate according to English law, and must 
not be a conveyance executed in his own country by a person 
domiciled abroad, and intended to operate according to the law of 
the foreign country in which it is made, even if the person concerned 
is a debtor within the meaning of section 1 (2) of the Bankruptcy 
Act, 1914.^'- 

The proviso is intended to exclude from the character of acts 
of bankruptcy acts done abroad by a person not domiciled in 
England, and not intended to operate at all according to English 
law, 2 .C., not intended to have any effect on property in England.^^ 
5. Whether a debtor does or does not commit an act of 
bankruptcy under clause (d), e.g., by departing out of England 
or remaining out of England, may depend upon the answer to 
the question whether he is or is not a person living in England; 
for the words of the clause ‘ imply that the person who 
remains out of England has his home or place of business in 
England, and cannot reasonably be held to apply to the case of 
a foreigner remaining in his own home 

Re Debtors (No 836 of 1935) [1936] Ch 623, 632 (C.A.). See Re a Debtor 
(No 335 of 1917) [1948] 2 All E.R. 533. Emphasis must be laid on the 
intention that the conveyance should have some effect on property in England. 
See fost, note 12, and compare Ex p. Defries y re Myers (1876) 35 L.T. 392, 
at p. 391, per Melhsh, L.J. 

12 Compare Baldwin, pp, 110, 111, 113 It should be noted that the case of 
Dulaney v. Merry f& Son [1901] 1KB. 636, would now probably have to he 
decided m the opposite sense. It is believed that the assignment must he 
registered under the Deeds of Arrangement Act, 1914, irrespective of whether 
the person domiciled abroad who executes the assignment is a ‘ debtor ’ in 
the meaning of s. 1 (2) of the Bankruptcy Act, 1914, provided the assignment 
is intended to operate in England. Compare Williams, p. 881, and 
Channell, J., in Dulaney v. Merry at p. 543. But see Re Pilkington's Will 
Trust [1937] Ch. 574. It is submitted that an assignment in Scotland 
which concerns movables in England is an assignment intended to 
operate in England (i.e., according to English law), although the transaction 
was concluded outside England, and the assignor intended it to be governed 
by the law of Scotland. Compare Re Nelson^ ex p. Dare and DolpJim [1918] 

I E B 459, 469, 476, 477. 

Ex p. Crispin (1873) L.R. 8 Ch. 374, 380. The word ‘ foreigner ’ in this 
connection therefore covers persons, whether aliens or not, who ordinarily 
reside in any other country than England. Compare Ex p. Gutierrez (1879) 

II Ch.D. (C.A.) 298; Ex p. Brandon (1884) 35 Ch.D. (C.A.) 600. A person 
domiciled in England who lives outside it habitually can hardly fall under the 
operation of clause (d). Thus the fact that the debtor is a person domiciled 
or resident abroad may be relevant for determining whether he has 
committed an act of bankiuptcy in the sense of s. 1 (1) (d) by remaining out 
of England. It has been said with reference to the same provision in s. 6 
(3) of the Bankruptcy Act, 1869, that ‘ these w^ords imply ^ that the person 
who remains out of England has his home or place of business in England, 
and cannot be held to apply to the case of a foreigner remaining in his own 
home’. Bee Ex p. Crispin (1873) 8 Ch.App. 374, 380, and compare Re a 
Debtor (No. 336 of 1947) [1948] 2 All E.R. 533, 536, 539, 640 (C.A.) where 
the court held that the debtor was carrying on business in England. R 
is difficult to accept the proposition expressed in Me a Debtor (No. 335 of 
1947) at p. 639, that there is only one standard for assessing whether an 
act of bankruptcy in the sense of s. 1 (1) (d) has been committed irrespective 
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6. An act of bankruptcy must be a personal act or default, 
and it cannot be committed through an agent unless the agent is 
authorised to do the particular act, nor by a firm as such.^^ Thus 
X is a Chilean citizen, who has never been in England, but he 
is a member of an English firm which trades and contracts debts 
in England. An action is brought against the firm, judgment is 
obtained, and execution is issued, imder which the goods of the 
firm are seized and sold. The seizure and sale of the goods is not 
an act of bankruptcy on the part of X. 

(4) ^ A petition — The petition hardly needs explanation : it is 
the written document by which generally a creditor (called a 
petitioning creditor), but occasionally a debtor (called a petitioning 
debtor) requests the court to take the first steps towards adjudi- 
cating such debtor a bankrupt. 

Proceedings to adjudicate a debtor a bankrupt usually 
commence with a petition either from a petitioning creditor or 
from a petitioning debtor. 


(1) WHERE COURT HAS NO JURISDICTION 

Rule 41. — The court has no jurisdiction on a bankruptcy 
petition being presented by a creditor or a debtor to 
adjudicate bankrupt any person who 

(1) is not a debtor as defined in Rule 40 (2), ante “ ; or 

(2) has not committed or suffered any act of bank- 
ruptcy as defined in Rule 40 (8), ante.” 

CoRiitient 

This Rule is most important. It contains the principle which 
restricts the jurisdiction of the Bankruptcy Act, 1914, namely, 
that no debtor should come within its operation who is not a 
debtor as defined in Rule 40 (2), ante^ and next, that no debtor 
shall be adjudicated bankrupt who has not distinctly committed 
an act of bankruptcy as defined in the smd Rule. The operation 


of whether the debtor is resident in England at the time of the Act, 
The C.A. relied on Cooke v. Charles Vogeler Co [1901] A*C. 102 and Re 
Debtors (No. 836 of 1935) [1936] Ch. 622, where it was held that an act 
of bankruptcy in the sense of s. 1 (1) (a) was not committed if an assignment 
of movables was made by a person domiciled abroad and was intended to 
operate abroad. It is believed tbat tbe relevance of the debtor*s domicile for 
the purpose of s. 1 (1) (a)-(c) does not exclude the relevance of a debtor’s 
residence for the purpose of an act of bankruptcy in the sense of s. 1 (1) (d). 

p. Blam (1879) 12 Ch.D. (C.A.) 522, 527, 529; compare Baldwin, p. 98; 
Cooke V. Chas, A. Vogeler Co. [1901] A.G. 102, 113, per Lord Lavey. Com- 
pare Williams, pp. 40, 343. 

For an exception, see Buie 42, proviso, p. 284, post 
Le.f Bankruptcy Act, 1014, s. 1 (2). 

Baiiraptoy Act, 1914, s. 1 (1). 
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of this principk and the difficulties which may arise in applying 
it are best shovm by illustrations.^* 

Illustrations 

U X, the alleged debtor, incurs a heav^'* debt in England whilst staying 
there for a fortnight X then goes to France, where he is domiciled and where 
he resides, and whilst in France makes a conveyance of his property to a 
trustee for the benefit of his creditors generally. A, a creditor, presents a 
bankruptcy petition against X. The court has no jurisdiction.^^ 

2. The circumstances are the same as in Illustration 1, except that X, 
though often coming to England for a month or two, has not, at the time of 
committing the act of bankruptcy, ordinarily resided or had a place of 
residence in England The court has no jurisdiction 

3. X is, as in both Illustrations 1 and 2, in France at the time when the act 
of bankruptcy is committed, and at that time he neither is carrying on business 
in England personally or by means of an agent or manager, nor is a member 
of a firm or partnership which carries on business in England. The court has 
no jurisdiction.^^ 

4. X resides about half the year in England and about half the year in 
France. He has contracted heavy debts in each country At the moment when 
he makes a conveyance of his property to a trustee for the benefit of his 
creditors, which is intended to operate according to English law, he is in 
France. X, further, though as a rule he resides at least half the year in 
Ixmdon, does not have any one fixed place of residence there, but lives in 
different hotels. Bemble, the court has jurisdiction 

6 X makes a conveyance of his property to a trustee for the benefit of his 
creditors generally which is intended to operate according to English law. 
He is in France at the time, and has not been m England for years, yet 
has had for years, and still has, a dwelling-house in London furnished and with 
servants in it, in which he could at any moment reside if he came there. 
Sembkj the court has jurisdiction.^^ 

It is for the sake of brevity assumed throughout these illustrations that a 
bankruptcy petition has been presented against the debtor, and that the cir- 
cumstances mentioned are the only points which require consideration m order 
to determine whether the court has or has not jurisdiction. 

X was not at the time of committing the act of bankruptcy present m 
England and was not a debtor in the meaning of s. 1 (2) of the Bankruptcy 
Act, 1914:, and the assignment is probably not intended to operate in England 
Also the conditions of s. 4 (1) for presenting a creditor’s position are not 
fulfilled. See post, Buie 42, 

20 In each of these illustrations the reason why the court has no jurisdiction is 
that X is not a debtor within the terms of Buie 40 (2), ante, t.e., of the 
Bankruptcy Act, 1914, s. 1 (2), though m each illustration X has committed 
an act of bankruptcy provided the conveyance is intended to operate according 
to English law. 

2*1 The question is whether X is ordinarily residing in England. See Ex p. 
Bnght, re Bright (1901) 18 T.L.R. 37 (C.A.) ; (1903) 19 T.L.B. 203 (O.A.); 
[1903] W.X. 17; Re Norris, ex p. Reynolds (1888) 4 T.L.B. 452; 5 Mor. Ill; 
Re Hecquard (1889) 24 Q.B.D. 71; 6 Mor. 282; but compare Re ErsUne (1893) 
10 T.L.B. 32. Yery probably he would be held to reside. This view is 
supported by decisions in Income Tax Cases; see Levene v. Inland Revenue 
Commissioners f [1^28] A.C. 217; Inland Revenue Commissioners ’v, Lysaght 
[1928] A.O. 234. And see Farnsworth, The Residence and Domicile of Cor- 
porations (1939), pp, 1-28, at pp. 24-25; Konstam, The Law of Income Tax 
(10th ed., 1946), pp. 221-222, 265-268. 

Le., on the ground that X, though in France, and though generally living in 
France, has a place of residence in England. Compare Re Nordenfett [1895] 1 
Q.B. (C.A.) 151. Compare the Income Tax cases, Re Young (1875) 2 B. 925; 1 
Tax Cas. 57; 12 S.L.E. 602; Rogers v. J.B.C. (1879) 6 B. 1109; 16 S,L.B. 
682; 1 Tax Cas. 225; I.B.C. v. Cadwallader (1904) 7 F. 146; 5 Tax Cas. 101;^ 
42 S.L.B. 117; Loewenstein v. de Salts (1926) 10 Tax Cas. 424. 
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6 X is a French citizen, ordinarily residing and having a place of business 
in England, Knowing that he is on the point of bankruptcy for debts incurred 
in England amounting to £10,000, X goes to France, and there borrows from a 
friend, who knows his circumstances, £2,000. X gambles there\vith at Monte 
Carlo and wins £20,000 He gives £o,000 to the friend lent him the 
£2,000, and with the residue of the money goes to the United States with the 
intention of speculating there on the stock exchange Semble, the court has 
jurisdiction 

7. X is a Frenchman who lives in England and carries on business there 
He appeals against assessment in respect of unpaid excess profits tax On the 
day when the assessments are confirmed he leaves England for Eire and does 
not return. He sends his wife a power of attorney in exercise of ^\hlch she 
sells the business. The court has jurisdiction 

8. X is a Frenchman who generally resides in England, but he keeps up a 
connection with France, where he has relatives and landed property. X 
contracts in England large debts to A A bnngs an action against X and 
serves X with a writ. X subsequently leaves England for France. V 
presents a bankruptcy petition against X The alleged act of bankruptcy is 
that X has departed out of England with intent to defeat his creditors 
Semble, the court has no jurisdiction.^^ 

9. X is a Frenchman domiciled in and living in France. He visits London, 
where he incurs debts amounting to .£10,000. X, being unable to pay these 
debts, while resident at Paris, presents a bankruptcy petition to the court. 
The court has no jurisdiction.^^ 

10. X is a French citizen domiciled in France, but having a place of business 
in England. At the moment when he makes a conveyance of his property to a 
trustee for the benefit of his creditors he is in France The conveyance is 
intended to operate in France according to French law. The court has no 
jurisdiction.^® 

23 On the wording of the Bankruptcy Act, 1914, e. 1 (1) <b), (c) and (d) this may be 
an act of baidcruptcy, X is no doubt a debtor within the Bankruptcy Act, 
1914, B. 1 (2) (b). X*s conduct does obviously mflict damage upon English 
creditors, but it may be doubted whether the transfer of his property m France 
was intended to operate according to English law. See ojitc, p. 280 and 
note 11. See also Ex p, Gnspin (1873) Lr.E. 8 Ch. 734, and Cooke v. Charles 
A, Vogeler Go, [1901] A.C. 102, 108, 109, and note that they are good 
authorities for the proposition that an assignment abroad by a person 
domiciled abroad is not an act of bankruptcy, notwithstanding s. 1 (1) and 

(2) of the Bankruptcy Act, 1914, unless the assignment is intended to 
operate accordmg to English Law. See now Re Debtors (No. 836 of 1935) 
[1936] Ch. 622 

23a Re a Debtor (No. 336 of 1947) [1948] 2 All E.E. 533. X is a debtor in the 

sense of s. 1 (2) (c) on the ground that he is deemed to carry on business 

in England inasmuch as he bae unpaid debts there ({bid,, p, 537). He has 
committed an act of bankruptcy in the sense of s. 1 (1) (d) inasmuch as, 
being out of England, he remamed out of England. But see ante, n, 13, p. 280 ; 
post, n. 24. 

24 X indeed is a debtor within Eule 40, p. 276, ante, but in the circumstances 

it is not clear that he has committed an act of baipaniptcy, t.e., that he has 

departed out of England with a view to defeat his creditors. See Ez p. 
Gnspin (1873) I>.B. 8 Ch. 374; Ex p. Brardon (im) 25 Ch.B. 500, 503, 
per Lord Selbome, C. ; Mx p. Langworihy (1887) 3 T.L.B. (CJt.) 644; con- 
trast Ex p Campbell (1887) 4 Mor. 198. See flwiic, notes 13 and 23a. 

33 X has clearly committed an act of bankruptcy, the presentation of the petition 
being under the Bankruptcy Act, s. 1 (1), an act of bankruptcy (see Bale 40 

(3) (f) ). But hb is not a debtor within Rule 40 (2), for he is not pNeraonally 

present in England when he presents his petition, nor does he ordinaniy reside 
or carry on business in England, nor is he a member of a firm or partnership 
carrymg on business in England. .. 

Re Debtors (No. 836 of 1935) [1936] Ch. 622 , 632 <0 A.) ; compare Be Pilhng* 
ton^s Will Trust [1937] Ch. 674. 
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Rule 42.^^ — A creditor is not entitled to present a 
bankruptcy petition against a debtor, and the court has 
no jurisdiction to adjudicate a debtor a bankrupt unless — 

(a) the debt owing by the debtor to the petitioning 

creditor or, if two or more creditors join in the 
petition, the aggregate amount of debts owing to 
the several petitioning creditors amounts to fifty 
pounds ; and 

(b) the debt is a liquidated sum payable either imme- 
diately or at some future time ; and 

(c) the act of bankruptcy on which the petition is 

grounded has occurred within three months before 
the presentation of the petition ; and 

(d) the debtor is domiciled in England, or within a 
year before the date of the presentation of the 
petition has ordinarily resided, or had a dwelling- 
house or place of business, in England, or (except 
in the case of a person domiciled in Scotland or 
Northern Ireland or a firm or partnership having 
its principal place of business in Scotland or 
Northern Ireland) has carried on business in Eng- 
land, personally or by means of an agent or 
manager, or (except as aforesaid) is or within the 
said period has been a member of a firm or part- 
nership of persons which has carried on business 
in England, by means of a partner or partners or 
an agent or manager. 

Provided that in any case where under the Debtors 
Act, 1869, s. 5, application is made by a judgment 
creditor to a court having bankruptcy jurisdiction for the 
committal of a judgment debtor, the court may, if it sees 
fit, decline to commit, and,' in lieu, with the consent of 

See tbe Bankruptcy Act, 1914, s. 4 (1)* The restriction to Korthem Ireland 
followa from a. S of the Irish Free State (Conaequential Adaptation of Fnact- 
menta) Order, 1923. But note that the reference in a. 122 of the Bankruptey 
^ Act, 1914, to Ireland must be construed as including Fire, See post, p. 
note p. 437, note 5, 
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the judgment creditor, make a receiving order as against 
the debtor.^® 


Comment 

The aim of this Rule is to impose some restrictions on a. 
creditor’s right to present a petition in bankruptcy against a 
debtor, even in cases in which the debtor comes within the terms 
of Rule 40, even where the debtor is under the Bankruptcy 
Act, 1914, a person properly subject to the English bankruptcy 
law# Our Rule 42 achieves this aim by adding as one of several 
alternative requirements for a creditor’s petition that the debtor 
must be domiciled in England. It does not add to the cases in 
which a person who commits an act of bankruptcy is a ‘ debtor ’ 
as defined in Rule 40, the further case of a person domiciled in 
England. The two Rules 41 and 42, if read carefully together 
with Rule 40, aim at difierent objects. The object of Rule 41, 
taken together with Rule 40, is to ensure that the court shall not 
adjudicate bankrupt any person unless he in strictness falls within 
the definition of a ‘ debtor ’ given in Ride 40 at the time 
when the act of bankruptcy woe committed^ and also shall have 
committed an indubitable act of bankruptcy. The aim of Rule 42 
is not further to define the meaning of the word ® debtor but 
to ensure that no creditor shall he entitled to present a bankruptcy 
petition against a debtor^ imless (1) the petitioning creditor fulfils 
certain conditions mentioned in Rule 42, e.g., bases his petition 
upon a debt owing by the debtor amoimting to fifty pounds, and 
further (2) unless the debtor either is domiciled in England and 
falls under any one of the conditions enumerated in Rule 40 (2) 
(a) — (d),^® or not being domiciled in England, within a year before 
the date of the presentation of the petition has fulfilled one or other 
of the conditions necessary for constituting a debtor as defined in 
Rule 40 (2) (b)— (d). 

The most important practical result of Rule 42 is that a creditor 
may not present a petition against a debtor merely because the 
debtor, not being domiciled in England, has committed an act 
of bankruptcy while present on a passing visit in England.®® 

28 Bankruptcy Act, 1914, s. 107 (4) ; Baa p. Glarh [18983 1 Q.B. (C.A.) 20. There 
ifl some doubt whether the benefit of s* 107 (4) is limited to judgment creditors 
strictly speaking. See Re Hdllman, ea; p. Ellis and Collier [1909] 2 K.B. 430, 
order for divorce costs. But contrast Ex p. Fryer (1886) 17 Q.B.I). 718; 
Ex p. Muirhead (1876) 2 Gh*D. 22; R$ Otway (1888) 58 li.T, 885 ; 5 Mor, 115. 

29 The burden of proving domicile rests on the creditor, but he adduce such 

pruna facie evidence as to shift the burden on the debtor. See Re Bame 
(1886) 16 Q.B.I). (O.A.) 6^. Compare Ex p. Cunningham 0-884) 13 Q.B.I). 
(C.A.) 418; Ex p. Lan^wort^y (1887) 3 T.L.R# 544; Be Dideep Singk^ 
ex p. Cross 0890) 7 Mor. 228. * ^ * 

Compare Be dark, ex p. Beyer^ Peacock S Oo. [1896] 2 QJ8. 476» 
479. See now s. 1 (2) of the Bankruptcy Act, 1914, and ante, p. 278 and Bale 
40 (2). Provision is made by the Bankruptcy Bul^s, 1915, a. 158, for the service 
of a petition out of the jurisdiction against a debtor who is not in England, 
'and by s. 183 of the receiving order and subsequent proceedings, while under 
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The difierence between the two Rules will be seen from the 
following illustrations : — 


Illustrations 

1. X is a debtor domiciled in France. X owes A £100. At the time when 
he commits an act of bankruptcy, X resides or has a place of residence in 
England, le., X comes within the definition of a ‘debtor’. The act of 
bankruptcy, moreover, on which the petition is grounded occurs within three 
months before the presentation of the petition. The court has (semble) 
jurisdiction®^ 

2. X, at the time when an act of bankruptcy is committed or suffered by 
him, has a domicile in England, but does not otherwise fulfil any of the 
conditions requisite to his being a debtor within the terms of Rule 40 (2). The 
court has no jurisdiction to adjudicate X a bankrupt^® 

3. X, domiciled in France, while on a visit to London, notified A of his 
intention to suspend payment of his debts. He was not ordinarily resident in 
England, nor did he carry on business there, nor was he a member of a firm 
or partnership carrying on business there. The court has no jurisdiction on 
application by A to adjudicate X a bankrupt.®® 

4. X is an alien, not domiciled in England He incurs a debt in England to 
A, who recovers judgment in England against him for £1,000. At the time X is 
residing in France, and has not ordinarily resided or had a dwelling-house or 
place of business in England or been a member of a firm or partnership carrying 
■on business there within the preceding year. Subsequently he returns to England 
in order to pay a short visit to a friend. The court has, m the circumstances, 
jurisdiction to commit him to prison as a judgment debtor under the Debtors 
Act, 1869, s. 5. The court has jurisdiction to adjudge X a bankrupt.®^ 

5. X is an alien not domiciled or resident in England who carries on 
business in England by means of a manager. X makes a conveyance abroad of 
his property for the benefit of his creditors, but this conveyance is not intended 

B. 156, substituted service can be allowed where evasion is attempted, pro- 
vided always the debtor is a debtor as defined by s. 1 (2). See ante, p, 279 
and note 7, and see Re Debtors (No. 836 of 1935) [1936] Ob. 622. Compare 
Re a Judgment Debtor (No. 1539 of 1936) [1937] Ch. 137 (OA.); and see 
Re a Debtor (No. 419 of 1939) [1939] 3 All E.R. 429 (O.A.). See Re Nelson 
[1918] 1 K.B. (C.A.) 459, 466, per Swinfen Eady, L.J., and compare Re 
Urquhart (1890) 24 Q®-^- (C.A.) 723, decided under s. 154 of the Rules 
under the Act of 1883. See also Ord. XI, r. 8a. (July, 1920). Note that 
notice of motion seeking personal relief against a person resident abroad 
cannot be served out of the jurisdiction. Re Gay (1932) 101 L.J.Ch. 127; 
Re Alderson, eo? p. Kirby (No. 2) (1891) 8 Mor 95 ; see, however, Ex p. 
Robertson, re Morton (1875) Lr.B. 20 Eq. 733. But notice of motion for 
leave to isclaam can be served: Re Curzon Brothers (1916) 84 L.J.K,B, 
1000; Re Ratkbone, ex p. Paterson (1887) 56 L.J.Q.B. 604; 4 Mor. 270. 
But note that under s. 122 of the Bankruptcy Act, 1914, British courts having 
jurisdiction in bankruptcy must act in aid of the English Bankruptcy Court. 
See Re Maundy^ Gregory (1934) 103 L.J.Ch. 267. This provision is of course 
only effective in those parts of British territory where s. 122 of the 
Bankruptcy Act still applies. 

The conditions of Rules 40 and 42, pp. 276, 284, ante, are satisfied, 
jf.e., within the Bankruptcy Act, 1914, s. 1 (2). 

It is true that X is a debtor within Rule 40 (2), p. 276, ante, but he does not 
fall within the terms of Rule 42. 

This is an illustration of the proviso to Rule 42, and is the result of the com- 
bined effect of the Debtors Act, 1869, s. 5, and the Bankruptcy Act, 1914, 
B. 107 (4). Compare Re Clarlc, ex p, GlarJc [1898] 1 Q.B. (C.A.) 20, which 
was decided under the Bankruptcy Act, 1883, s. 103 (6). And see ante, 
p. 285, note 28. 
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to operate according to English law. The court has no jurisdiction to 
adjudicate X a bankrupt.^® 

(2) WHERE COURT HAS JURISDICTION 

(a) On Creditor’s Petition. 

Rule 48/'— Subject to the effect of Rules 41 and 42, 
the court, on a bankruptcy petition being presented by a 
creditor, has jurisdiction to adjudge bankrupt any debtor 
(being otherwise liable to be adjudged bankrupt) "" who 
has committed the act of bankruptcy on w’hich the peti- 
tion is grounded within three months before the presenta- 
tion of the petition. 

The jurisdiction of the court is not affected 

(1) by the fact that the debt owing to the petition- 
ing creditor was not contracted in England ; 
or 

(2) by the absence of the debtor from England at 
the time of the presentation of the petition ” ; 
or 

(3) by the fact that either the creditor or the 
debtor is an alien.'" 

Comment 

The exercise of the court’s bankruptcy jurisdiction is to a 
certain extent discretionary. The Court may, on the petition of 
a creditor or of a debtor, decline to exercise jurisdiction which 
it undoubtedly possesses. Such refusal, for example, may be 
based on the ground that the debtor has been made bankrupt in 
another country or generally on the existence of ‘ any of those 
equitable considerations which have induced the Court ... to 
say that, although the legal requisites to an adjudication were in 

35 Re Debtors (No. 836 of 1935) [1936] Ch. 622. 

36 See Bankruptcy Act, 1914, bs. 3, 4 and 18. 

37 These Buies are not concerned either with the steps which must be taken 
before a debtor can be adjudged bankrupt (see Bankruptcy^ Act, 1914, s. 18), 
or with the question whether proceedings should be taken in the High CSourl 
or m a county court. (Bankruptcy Act, 1914, ss 96, 98, 102, 105). 

38 See Ex p. Pascal (1876) 1 Ch.B. (C.A.) 509, 612, 513, Judgment of James, LJ. 

38 Ez p. Crispin (1873) 8 Ch. 374. 

^6 lUd.; Ex p. Blain (1879) 12 Ch.D. 522, 627 , 528, 531; Be Debtor (No. 3^ 
of 1947) [19483 2 All H.B, 533. ^ ^ 

Ex p. Robinson (1883) 22 Ch.B. (O.A.) 816. Compare Ex p. McCulloch (1886) 
14 Ch.D. (C.A.) 716. 
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all respects perfect, it was not equitable that the bankruptcy should 
proceed 

The jurisdiction of the court is, as already pointed out, based, 
not on the petition, hut on the conamission of an act of bank- 
ruptcy by a debtor subject to the English bankruptcy law.^^ Some 
circumstances, therefore, such for example as the place where the 
debt is contracted, which might prima facie appear to affect the 
jurisdiction of the court, are irrelevant. These circumstances are 
enumerated in clauses 1 to 3 of our Rule. 

But, although the fact that the debtor or the creditor is an 
alien does not, if an act of bankruptcy has been committed, affect 
the jurisdiction of the court, the domicile, the residence, or even 
the nationality of the debtor may affect the question whether the 
debtor has committed an act of bankruptcy. Thus the departure 
from England of a person domiciled in England may be an act of 
bankruptcy within Rule 40 (S), clause (d), where the departure 
from England of a foreigner, whether an alien or not, whose home 
is in a foreign country, would not be an act of bankruptcy.^"^ 

Illustrations 

1. X, a Portuguese domiciled in Portugal, contracts a debf^® to A in 
England. He commits an act of bankruptcy in England, where he has been 
ordinarily resident up to the time of committing the act of bankruptcy. X 
then leaves England for Portugal. A, within three months after the com- 
mission of the act of bankruptcy by X, presents a bankruptcy petition against 
X, grounded on the act of bankruptcy. X, at the time when the petition is 
presented, is resident in Portugal. The court has jurisdiction to adjudge X 
bankrupt.^® 

2. X is a Peruvian citizen domiciled in Peru, where he contracts a debt to 
A, an Italian citizen domiciled in Italy. X comes to reside m England, and 
resides there ordinarily for three months. X commits an act of bankruptcy in 
England. A, within a year from the time when X has ordinarily resided in 
England, and within three months from tlie commission of the act of bank- 
ruptcy, presents a petition against him grounded on such act. The court has 
jurisdiction.^^ 

3. X, an Irishman domiciled in Eire, carries on business at Dublin, and also 
at Liverpool, where he has a house of business. He commits an act of 

42 Ex p. McCulloch (1880) 14 Ch.D, (C.A.) 716, 719, judgment of Bacon, O.J., 
716, 723, judgment of James, L.J. Be Artolx Hermanos (1890) 24 Q.B.I), 
(C.A.) 640; Ex p. Oihson (1865) 34 L.J. (Bankruptcy), 81, 32, where an 
adjudication was refused when the debtor left his place of domicile when he 
could not obtain a discharge and tried to secure adjudication in England. 

4® See pp. 278-281, ante. 

44 See Ex p, Crispin (1873) L.B. 8 Ch. 374, and see ante, p. 280, note 13. But 
see Be a Debtor (No. 336 of 1947) [1948] 2 All E.E. 633 and see ante, p. 283, 
notes 28a, 24. 

4* It is assumed in these illustrations that the debt amounts to at least £50,^ 
4fi Conapare Ex p. Crispin (1873) L.E. 8 Oh. 374, where the court had no juris- 
diction, because under the circumstances there was no evidence of X having 
committed an act of bankruptcy. But see Me a Debtor (No. 336 of 1047) 
' [1948] 2 All B.E* 638, and see mie^ pp. 280, 283, notes 13, 23a, 24. 

47 Compare Ex p* Pascal (1876) 1 Ch,D. (O.A.) 609. The case {sernble) would 
We been otherwise decided if it had come tinder the Bankruptcy Act, 1914. 
Of. Re a Debtor (737 of 1928) 11929] 1 Ch. (0 A.) 862. 
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bankruptcy in England, A bankruptcy petition is immediately presented by a 
creditor against X. The court has jurisdiction.^® 

4. X is an American citizen and carries on business as a financial agent. 
His wife and family reside at Brussels In November, 1886, X takes a room at 
a London hotel. He keeps tlie room until the fame when a bankruptcy petition 
against him is presented. During the period for which he takes the room he 
addresses his letters from the hotel, and goes backwards and forwards from 
the hotel. Under these circumstances X ordinarily resides in England X 
commits an act of bankruptcy in England. A, within three months after the 
commission of the act of bankruptcy, presents a bankruptcy petition The 
court has jurisdiction.^® 

(b) On Debtor’s Petition. 

Rule 44.®° — The court has, on a bankruptcy petition 
being presented by a debtor, alleging that the debtor is 
unable to pay his debts, jurisdiction to adjudge the debtor 
bankrupt provided that be is a debtor within the meaning 
of Rule 40 (2). 

Comment 

It will be observed that in this Rule no reference is made to the 
restrictions on the jurisdiction of the court which are stated in 
Rule 42/^ The omission is intentional. 

Rule 42 applies only to the case where a debtor is to be made 
bankrupt on the petition of a creditor. The jurisdiction, therefore, 
of the court to ^judge a debtor bankrupt on his own petition is 
unaffected by the restrictions stated in that Rule, or, to put the 
same thing in other words, the Bankruptcy Act, 1914, s. 4 (1) (d), 
on which Rule 42 is groimded, applies only where a debtor is to 
be made bankrupt on a creditor’s petition. But the court has, 
in strictness, jurisdiction to make any debtor, as defined in 
Rule 40 (2), bankrupt on his own petition. The court, however, 
may,^^ and no doubt would, decline to exercise this jurisdiction 
whenever it would work injustice, and the absence of all local 
connection with England on the part of a petitioning debtor would 
be a strong reason for the court’s refusing, on grounds of equity 
and fairness, to make him bankrupt. 

Illustrations 

1. X, domiciled in England, incurs a debt in France, and on liis return to 

48 Ex p. McCulloch aSSO) 14 Gh.D. (C.A.) 716. 

49 Be Norris (1888) 4 T-L.B. 452 (C.A.). Whether X*s room the^ hotel also 
constitutes a place of business depends upon the way in which it is used. 
See also Re Nordmfelt [1895] 1 Q3. (C.A.) 151; Re Hecq^uard (1889) 24 
Q.B.D. (C.A,) 71. 

so Bankruptcy Act, 1914, ss. 3, 6, 18. 

See pp. 284, 286, ante. 

52 Be Be%U, eit p. Official Beceimr [1901] 2 K.B. 39; see p. 288, note 42, ante. 
See also Ex p, McCulloch {im) 14 716, 719, per Bacon, C J., 73$ 

(C.A,); Ex p. Robinson (1883) 22 Ch.I). 816, 818 (C.A.); Be Behrends (1865) 
12 L.T. 149. 
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England presents a petition alleging that he is unable to pay his debts The 
court has jurisdiction to adjudge X a bankrupt.®^ 

2. X is domiciled in Victoria, Australia. He has at no time been ordinarily 
resident or had a dwelling-house or place of business in England. He has 
incurred debts both in Australia and in England. X personally presents a 
petition in England alleging that he is unable to pay his debts. Whether the 
court has jurisdiction to adjudge X a bankrupt? Semhle, the court has 
jurisdiction, but may refuse to exercise it. 

3. X is domiciled in England, but lives abroad, his domicile being merely 
one of origin. He presents from Paris a petition alleging that he is unable to 
pay his debts. Semble, die court has no jurisdiction.®^ 

Rule 45.“ — The jurisdiction of the court to adjudge 
bankrupt a debtor on the petition of a creditor, or on the 
petition of the debtor, is not excluded by the fact of the 
debtor being already adjudged bankrupt by the court of 
a foreign country, whether such country forms part of 
British territory or not. 


Comment 

A debtor’s bankruptcy, under the law of a foreign country, 
does not deprive the English court of jurisdiction to adjudge him 
a bankrupt. But the fact of his having been made bankrupt in 
a foreign country (e.g., Scotland or France) may be a reason 
against the court’s exercising its jurisdiction. Thus, where the 
debtor had already been made bankrupt in Scotland, the law was 
laid down as follows : ‘ About the jurisdiction to make an 
adjudication I have no doubt, ... Of course there must be some 
reason for exercising it, and the mere existence of a bankruptcy 
in Scotland or in Ireland would, prima facie, be a reason for not 
exercising it. Here the Scotch sequestration is not closed; it does 
not appear that there are any subsequent debts, ox any assets in 
England, and there is no reason for exercising the jurisdiction . . . 
There ought not to be an adjudication 

But, even when adjudication is held proper, the court has, of 
course, control of the proceedings and may stay them in so far 
as may be necessary in the interests of justice/’' 

Illustrations 

1. A carries on business in Northern Ireland and in England. On May 8 
a bankruptcy petition is presented against him in England. On May 4 he is 


*3 Bankruptcy Act, 1914, bs* S, 6. 

He does not fall within the Ignition of debtor in the Bankruptcy Act, 1914, 
s. 1 (2), Eulo 40 (2)* See ante, p. 279, note p. 283, note 26: 
and see p. 288. Note that presenting a petition does not involve personal 
presence in England. 

p McOulloch (1880) 14 Ch.D. (C.A.) 716; E® p. HoUnBon (im) 22 C5b.]). 
(ai.) Ama Hemanos (1890) 24 Q.B.B. (C.A.) 640; He O^Ueardon 

(1874) 9 Ch. 74. 

Mic p, (1888) 22 Ch.3>. (O.A.) 816, 818, pet Jessel, M.R. 

Be a Dehter (787 of 1928) [1929] 1 Ch. (O.A.) 362, 870. 
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adjudicated bankrupt on his own petition in Northern Ireland On May 5 tlie 
English court has jurisdiction to adjudicate him bankrupt in England though 
the Northern Irish bankruptcy is known to and brought before the attention 
of the court®® 

2. On July 27, 1881, there is an unclosed sequestration against X in Scotland. 
In 1882^ A in England presents a bankruptcy petition against X. The court 
has jurisdiction to adjudge X bankrupt, though it is a matter of discretion 
whether the court shall or shall not exercise its jurisdiction.®® 

3. A petition is presented in England against X who forthwith after the 
serving on him of a bankruptcy notice in England applies for sequestration in 
Scotland, which is at once accorded The court has, nevertheless, jurisdiction 
to adjudge X bankrupt, and, as there are English assets "which cannot be 
reached under a Scottish sequestration, it will exercise its power.®® 

4. X carries on business in England and in Switzerland. His creditors are 
mainly Swiss and a bankruptcy order is there made against him. The English 
court may properly adjudge X bankrupt, as he resides in England and there 
are creditors here.®^ 


2. WINDING-UP OF COMPANIES 

(1) WHERE COURT HAS NO JURISDICTION 

Rule 46. — The court has no jurisdiction to wind up 

(1) any company registered in Scotland or in Northern 
Ireland ; or 

(2) any unregistered company having a principal place 
of business situate in Scotland or in Northern 
Ireland, but not having a principal place of 
business situate in England ; or 

(8) any unregistered foreign company jvhieh, though 
carrying on business in England, has no place of 
business in England.*® 

Ex p. McCulloch (1880) 14 Ch.D. (G,A.) 716. Thoxigh the English court has 
jurisdictioii, X’s whole assets haye already vested in the assignee under the 
Irish bankruptcy. See Buies 97, 100, post. 

Ex p, Robinson (1883) 22 Ch.D. (C.A.) 816. 

Re a Debtor (No. 199 of 1922) [1922] 2 Gh. (C.A.) 470. See post. Chapter 17, 
p. 441, note 24. 

Re a Debtor (737 of 1928) [1929] 1 Ch. (C.A.) 362, 870. 

Cheshire, pp. 632-36; Wofi, ss. 85, 287; Westlake, ss. 131-133; Palmer, 
Company Lavs, 18th ed., 1948, pp. 399-401; Stiebel, Company Law, 3rd ed., 
pp, 740-760; Companies (Consolidation) Act, 1908, es, 131, 267, 268; 
Companies Act, 1929, ss. 337 , 338; Companies Act, 1948, i^. 398-400. Note 
that orders and proceedings in the windmg up of companies can be swed 
outside England under Order XI, r. 8a. Eor special powers in respect of 
enforcing calls and examining witnesses m Scotland, see ss. 275 and 349 of 
the Act of 1948. 

^ Compare Companies Act, 1948, es. 220, 461, 

Companies Act, 1948, s. 399 (2) and (S). The definition of an unregister^ 
company is to be found in s. 398. Eor winding up a foreigi partnership in 
special circumstances, see Matsnder v. Lloyd (1862) 2 J. & SL ^3. 

Re Lloyd Generale IMimo (Mb) 29 Ch.I>, 219, 220. C<uapare Be fomn- 
skestm Manufactur Liudviy-Babenek [1^3 Ch. 404. 
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The term ‘ the court in this Rule and in Rule 47, 
means any court in England having jurisdiction to wind 
up a company under the Companies Act, 1948, and 
includes the High Court and any other court in England 
having such jurisdiction. 

Comment 

1. Registered in Scotland^ etc, — A company cannot be registered 
in more than one part of the United Kingdom, and jurisdiction ta 
wind up a company registered in Scotland or in Northern Ireland 
is given by the Companies Act to the proper Scottish and Northern 
Irish court exclusively/^ 

2. Unregistered, — Principal place of business in Scotland,, etc . — 
An unregistered company is to be wound up in that part of the 
United Kingdom where its principal place of business is situate. 
Hence a company which has not its principal place of business 
in England, but has its principal place of business, e.g., in Scotland, 
must be wound up by the Scottish court. But a company may 
have a ^ principal place of business ’ at the same time in more than 
one part of the United Kingdom, e.g., both in England and in 
Scotland. In this case the proper English and Scottish courts 
respectively have each jurisdiction to wind up the company.®^ 

8. Unregistered, — Foreign company zvithout office, etc.— A. 
foreign unregistered company may carry on business in England 
through agents without having any English office of its own. In 
this case the court has no jurisdiction to wind it up.®® 

Though the definition of unregistered company in section 89S 
of the Companies Act, 1948, is extremely wide in terms, the 
adoption in s. 399 of the place of business as the criterion of 
the choice of the court by which jurisdiction in the United Kingdom 
is to be exercised is clear proof that only such societies are dealt 
with as exist for purposes of trading, or some form of business 
activity such as is carried on by friendly or building societies. 
Such ladies as municipal corporations, ecclesiastical corporations 
aggregate, learned societies incorporated by Royal Charter, and 
ordinary clubs, are exempt from the jurisdiction of the court.®® 


«« Companies (Consolidation) Act, 1908, ss. 134, 185. The Act of 1948, s. 820^ 
deals with Scotland; Northern Ireland remains in statu quo since the Act 
of 1948 applies only in specific points to that territory : s. 461. Similarly the 
Companies (Consolidation) Act, 1908, still ajiplies in Eire and neither the 
conrts of Eire nor of Northern Ireland can wind up English companies ; see 
R$ Portarlington Blectrio Light and Power Oc. [1922] 1 Ir.E. lOD. 

See Buie 47, post; and Companies Act, 1948, s. 399 (8). For the meaning 
of the term ‘principal place of business’ see note 74, fost, p. 293. 

^ M$ Lloyd Oenerale lUliano (1685) 29 Ch.D. 219, 220; compare Be TowUhestoo 
Manufactur Lmdioig*Eabenek [1944] Ch. 404; Be Commerokl Bank of Indio 
am) L.B. 6 Eq. 517; Be Matheson (1684) 27 Ch.D. 226. 
e» See Stiebel. Compan^f Law^ II, pp. 740-760. 
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Illustrations 

1. X is a Scottish banking company having an olBSlce and registered in 
Scotland, but also having an office in I-<ondon and carrying on a large business 
in England. The court has no jurisdiction to wind up the company. 

2. X is an unregistered company having a principal place of business in 
Edinburgh and a subordinate place of business in London. The court has no 
jurisdiction to wind up the company.'^® 

3. X is a soci6t6 anonyme for the carrying on of marine insurance. Lt is 
established in Genoa, in accordance with Italian law. It is not registered 
under the Companies Act, 1948. It carries on business in Italy and also in 
England. The business in England is carried on by means of agents, and X 
has no branch office of its own in England. The court has no jurisdiction to 
wind up the company."^ 

4. X is an ordinary" club. The court has no jurisdiction to wind it up. 


(2) WHERE COURT HAS JURISDICTION 

Rule 47. — Subject to the effect of Rule 46, the court has 
jurisdiction to wind up 

(1) any company registered in England '■ ; or 

(2) any unregistered company having a principal place 
of business in Scotland or Northern Ireland and 
also in England ” ; or 

(3) any unregistered foreign company having a place 

of business in England. 

Comment 

Th^re are three classes of companies which, subject to certain 
limited exceptions, the court has jurisdiction to wind up. 

1. Registered in England . — ^The court has jurisdiction to wind 
up any company registered in England. The jurisdiction is not 
taken away by the fact that the company is formed to carry on 
business abroad, nor by the fact of its consisting of foreigners, 


Companies Act, 1948, s. 399 (3). 

R 0 hloyd Generale Itdltano (1885) 29 Ch.D 219; distinguished in Be 
Tovanshestvo Manufactur Ltudvig-Rahenek [1944] Ch. 404; and see ante, 
p. 292, note 68 ; Companies Act, 1948, ss. 218, 399. 

73 Companies Act, 1948, s. 218. Reuse v. Bos pSTl) L.E. 5 H.Ii. 176. Jf the 
court orders winding up it will restrain actions in any part of the United 
Kingdom or abroad. See post, p. 334, note 44, and p. 335, note 47, 

’^3 Compames Act, 1948, s. 399 (2) and (3). 

Re Commercial Bank of India (1868) L.B. 6 Eq. 517; Re Moihes(m (1884) 
27 Ch.D. 225; Re Tomrishestoo Manufactur Ltudvig-Rahenek [1944} Ch. 404. 
The petition to wind up the company in England must ^ be^ served at the 
principal place of business m England: Companies (Winding up) Rules, 
1929, r. 28. It is irrelevant that the company niay also have a pnncipal 
place of business abroad and that the latter may, on compaiison, be the place 
of business to which major importance ojight to be attached. See Be 
Naamtooze Vennootschap HandetmaaUchappij Wohar [1946] Ch. 98. 
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nor by the consideration that the registrar might have rightly 
declined to register the company/® 

2. Unregistered md having a principal place of business^ etc.-- 
An unregistered company which has a principal place of business 
in England is, though it may* also have another principal place of 
business in Scotland or in Northern Ireland, precisely within the 
terms of the Companies Act, 1948, s. 899 (1), (2) and (3), and the 
court clearly has jurisdiction to wind it up. 

3. Unregistered foreign compoinies . — ^These companies fall 
within the definition of unregistered company in the Companies 
Act, 1948,’'® and may be wound up by the court if they have branch 
ofSLces in England. Such companies may be wound up (i) if the 
company is dissolved, or has ceased to carry on business, or is 
carrying on business only for the purpose of winding up its affairs; 
(ii) if the company is unable to pay its debts ; (iii) if the court is 
of opinion that it is just and equitable that the company should 
be wound up. This power o-f the English courts to wind up a 
company incorporated outside Great Britain if it ceases to carry 
on business there, subsists even though the company has been 
dissolved or has ceased to exist under the law of its country of 
incorporation.^^ But it must be noted that the exercise of this 
jurisdiction is discretionary, and the fact that the company was 
being wotmd up in the country under the law of wHch it is 
constituted might be a valid reason for the court declining to 
exercise jurisdiction.’'® Moreover, the effect of the winding up of 
such a company by the court is merely to terminate its existence 
as a company in so far as England is concerned. 

Effective means of exercising jurisdiction over these unregistered 
companies are provided by the Companies Act, 1948. They must 

Reuss v, B<j$ (1871) L,R. 5 H.L. 176. Compare Re Madrid^ etc., Radway 
(1849) 3 De G. & Sm. 127; Re Factage Parisien (1864) 34 L.J.Ch. 140; Re 
Tumacacori Mining Go, (1874) L.R. 17 Eq. 534, 540. 

S. 398 of the Companies Act, 1948 See also Re Matheson Bros. (1884) 27 
Ch.D. 225; Re Mercantile Bank of Australia [1892] 2 Oh. 204; Re Gom^ 
mercial Bank of South Australia (1886) 33 Ch.D 174; Be Syrian 
Ottoman By, (1904) 20 T.L.R. 217 ; Re Federal Bank of Australia 
[1893] W.N. 77 (C.A.); Re Queensland NaUonal Bank [1893] W.N. 128; 
Re English, Scottish and Australian Chartered Bank [1893] 3 Ch. 385, 394. 
Companies Act, 1948, ss. 399 and 400. See Russian and English Bank r. 
Baring Bros, [1932] 1 Ch. 436; Be Russian and English Bank [1932] 1 Ch. 663; 
Be Tea Trading Co. K, and C. Popoff Bros. [1933] Ch. 647 ; Re Russian Bank 
for Foreign Trade [1933] Ch. 745; Re Tooarishestuo Manufactur Liudng-^ 
Raheneh [1944] Cb. 404; Re Ffaamlooze Vennootschap Handelmaatschappij 
Wokar [1946] Oh. 98; see also Dairen Risen Kahushiki Kaisha v. Shiang 
Kee [1941] A.C. 373 (P.C.). For the relation between ss. 399 and 400 
the Companies Act, 1948, see Russian and English Bank v. Baring Bros* 
[1936] A.C. 405, 424; Be Russian and English Bank [1932] 1 Ch. 663, 669. 
See Be Matheson Bros. (1884) 27 Ch.D, 226; Be English, Scottish and Aus^ 
ttalian Chartered Bank [1893] 3 Ch. 885, 894, pet Vaughan Williams, J,; Re 
Oomnerctal Bank of South Australia (1886) So Ch.D, 174, This ;pmces& is 
striotly auxiliary to that in the place where the company is domiciled, but 
is gOTemed by English rules of procedure. Compare Men v. Eanson (iWr 
IS'B.O.B, 667; Umted Serrioe Insurance Co,* Ltd, V. Lang (1936) 36 SwB. 
(H.9.W.) 48t 
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register the name and address of a person resident in Great 
Britain authorised to accept service of process and any notices. K 
this is not done, or the person dies or ceases to reside or refuses 
to accept service or for any reason cannot be served, process may 
be served by leaving it at or sending it by post to any place 
of business established by the company in Great Britain. Bv 
establishing a branch, the company becomes bound by statute to 
accept the jurisdiction of the court, and cannot evade it by with- 
drawing authority from any person to represent it, nor is it open 
to the person registered for service of process to have his name 
removed so as to terminate the jurisdiction of the court. 


Illustrations 

1. X is a company duly registered in England under the Companies Act, 
1862. The subscribers to the articles of association are all foreigners resident 
abroad. The objects of the company are mainly the transaction of business 
abroad, and the company has in fact carried on little or no business in England 
The court has jurisdiction to wind up the company.^® 

2. X is a company formed for making a railway in Spain, and has a board 
of directors in Madrid and in London; the seat of the company is to be 
Spain, and its affairs are to be regulated by Spanish law. It is registered in 
England. The court has jurisdiction to wind up the company.®^ 

3. X is an unregistered company, having a principal place of business both 
in Edinburgh and in London. The court has jurisdiction to wind up the 
company.®^ 

4. An Anglo-Belgian company is constituted a societe anonyme, with 
domicile at Brussels and a board of directors there and in London, where it 
has a branch office. The object of the company is to make a railway in 
Belgium. The court has jurisdiction to wind up the company.®® 

5. X is a joint-stock company formed in India and incorporated by 
registration under Indian law. It has a principal place of business in India, 
but has a branch office and agent in England. The court has jurisdiction to 
wind up the company.®* 

6. X is an unregistered joint-stock company, formed and having its 
principal place of business in New Zealand, but has a branch office, agent, 
assets and liabilities in England. The court has jurisdiction to wind up the 
company.®® 

7. X is a banking company incorporated and carrying on business in 
Australia and is not registered in England but has a branch office in London. 
The company has English creditors and assets in England. The court has 
jurisdiction to wind up the company.®® 

8. X, a banking company registered in India, has brandi offices in 


Compames Act, 1948, ss. 497 (1), 409, 412; Employers" UaUhty Assuraiace 
CoTpoTatioTi V* Sedgwich) di Go* fl927j A.C. 95; Sohutief v. The 

Trading Go* [1927] 1 Ch. 495, Eor service under r. 28 of the ComjMinieft 
(Winding-up) Buies, 1929, see Me Naamlooze Vennootschap HandelmaaU 
schappij Wohar [1946] Ch. 98. ....v ^ ^ 

Be General Go* for Promotion of hand Credit (1870) 1j.B. 5 Cb. 863; Reues v. 
Bos (1871) L.B. 5 H.L. 176. ^ . 

«i Be Madrid, etc*. Go* (1849) 3 De G. & Sm. 127; Me Pac^gePanmm 
(1864) 34 LJ.Cb. 140; Be Feruoian Railways (1867) 2 Cb, 617. 

82 Companies Act, 1948, s. 399 (3). 

82 Suggested by Be Bemre Valley Go* (1850) 19 li.J.Cb. 474. 

*»* Be Commercial Banh of India (1868) L.B. 6 Eq. 517. 

82 Be Maihesmi (1684) 27 Ch.r>. 226. ^ 

8« Re Ccmmercial Bank of South Amtralta (18^) ^ C3b.X>. 174. 
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Edinburgh and in London. The London office is worked in subordination to 
that in Edinburgh. The court has no jurisdiction.^® a 

9. X IS a banking company, incorporated in Russia, and carrying on 
business by a branch in London The company is dissolved in Russia by 
decrees confiscating all private businesses dealing with banking to the State 
The court has jurisdiction to wind up the company.®^ 


««a Companies Act, 1948, s. 399 (3), 

Companies Act, 1948, e. 399 (5), which allows winding up by the couri 
of an unregistered company ‘ if the company is dissolved See Riissian and 
English Bank v. Baring Bros. 11936] A.C. 405; Russian and English Bank 
V. Baring Bros. [1932] 1 Ch. 435; Re Russian and English Bank [1932] 1 Ch. 
663 ; Re Tea Trading Go. K. and C. Popoff Bros. [1983] Ch, 647 ; Re Russian 
Bank for Foreign Trade [1933] Ch. 745; Re Tovanshestvo Manufactur lAud- 
nig-Rahenek [1944] Ch. 404; Re Naamlooze Vennootschap Handelrmat- 
sohappij Wokar [1946] Ch. 98; Damn Risen Eabushiki Kaisha v. Shiang Kee 
[1941] A.O. 373 (P.C.) Compare Russian Commercial and Industrial Bank 
V. Conptoir d'Escompte de Mulkouse [1925] A.O. 112, 148; Banque Inters 
natiomh de Commerce de Petrograd t, Qoukassoio [1926] AO. 150; 
Employers* Liability Assurance Corporation v. Sedgwick, Gclhns S Co. [1927] 
A.C. 95. See also Allen v. Hanson (1890) 18 S.G.R. 667; distinguishing 
Merchant Bank of Balifasc r, Gillespie (1884) 10 S.G.R. 312. For the relation 
between sections 399 and 400 of the Companies Act, 1948, see Russian 
and English Bank v. Baring Bros. [1936] A.C, 405, 424; Re Russian and 
English Bank [1982] 1 Ch. 668, 669. The Crown, of course, can claim any 
bona uacantia if a company disappears from existence. ' ~ 
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JURISDICTION IN MATTERS OF ADMINISTRA- 
TION AND SUCCESSION ‘ 

Interpretation of Terms. 

Rule 48. — In this Digest, unless the context or subject- 

matter otherwise requires, 

(1) ‘ Property ’ ® means and includes : — 

(i) any immovable ; 

(ii) any movable. 

(2) ‘ Administrator ’ includes an executor. 

(3) ‘ Personal representative ’ includes an adminis- 
trator, and also any person who, however 
designated, is under the law of any country 
entitled in such country to represent a deceased 
person, and, as his representative, to deal with 
the property of the deceased by way of adminis- 
tration. 

(4) ‘ Foreign personal representative ’ means the 
personal representative of the deceased under the 
law of a foreign country. 

(5) ‘ Administration ’ means the dealing according 
to law with the property of a deceased person by 
a personal representative. 

(6) ‘ Succession ’ means beneficial succession to the 
property of a deceased person. 

(7) ‘ Grant ’ means a grant of letters of administra- 
tion, or of probate of a wiU. 

(8) ‘ Engli sh grant ’ means a grant made by the court. 

1 See Cheshire, 668-«70; WoIS, ss. 580-^86; Breslaaer, Part TVs Halsbnty’a 
Laws of England, 2nd ed,, Yol. 14, suh tit. Executors and Administratois! 
Falconbridge, Chap. 22; Goodrich, Chap. U; lestatemeat, Chap;. 11. 

* See, for &e dednition of inunoTsble and woTable, and as to dirisira of 
property into imrno^^les and movables, and as to its relation to fee divison 
into realty and personalty, pp. 40, 41, 45, 46, ante; post. Chap. 21. 
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(9) ‘ Assets ’ means such property of a deceased 
person as an administrator who has obtained an 
English grant is bound to account for or is charge- 
able with. 

Gomment 

(1) Property . — The division of property, or, in strictness, of the 
objects of property or ownership, which is generally followed in 
this Digest, is the division into immovables and movables. Witt 
the different division of property followed by English lawyers into 
realty (or real property), and personalty (or personal property), 
we need not, for the purpose of this treatise, in general, concern 
ourselves. In some, however, of the Rules in this Digest, and 
certainly in the Rules which concern the jurisdiction of the High 
Court in matters of administration, it is necessary or convenient 
to keep in view the mode of division adopted by English law, and 
to understand clearly its relation to the division into immovables 
and movables; it is well also to keep before one’s mind the 
meaning of certain terms of English law, e.g., land,^ goods, and 
choses in action, which are closely connected with the division of 
property into real property and personal property. 

(2) Administrator . — ^TJnder English law, the representative of 
a deceased person, in respect of his property, is, apart from cases 
where in an administration action a receiver is appointed by the 
Chancery Division/ always either an ‘ administrator ’, i.e., a 
person entitled to represent an intestate (or at any rate a deceased 
person who is not represented by an executor) or an * executor 
i.e., a person appointed by the will of a testator to represent him 
in respect of his property, and to deal with such property in 
accordance with the terms of the will. Thus, according to the 
usual terminology of English law, an ^ administrator % in the 
technical sense of the term, is opposed to an ^ executor’. Eor the 
purposes of this Digest, however, it is convenient to make the 
term ^ administrator ’ include an executor, and thus to give it 
a somewhat wider sense than it usually receives in English law 
books. 

(8) Personal representative . — ^The term ‘ personal representa- 
tive ’ is here used in a very wide sense ; it includes a person who, 
under any legal system, represents an intestate, or a testator, in 
regard to his property. 

* Tor definitions see Oo. JAtt. 4a; compare liaw of Property Act, 1925, 
s, 205 (1) (ix). 

« See Snpreme Court of Judicature Act, 1925, s, 45; Ord. L, r* 16; Eerx, Treatm 
Oft the Law and Practice as to Beechers, 11th ed., Chap. 6. It is not neces- 
sary for the purpose of this Digest to treat specially this case, nor that of the 
adnaxtustration, of the estate of a deceased insolvent under the Bankrupts 
, Act, 1914, s. ISO, replaced by the Administration of Bstates Act, 1926, $. S4| 
but re-enacted by the Expiring Laws Act, 1925, as the principles of aatftink- 
tration and bankruptcy apply to these cases. 
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As applied, however, to England, it denotes ^executor’ and 
^administrator’ under the Administration of Estates Act, 1925* 
s. 55 (1), and thus is equivalent to an administrator in the sense 
given to that term in this Digest, 

(5) Administration^ (6) Succession. — The terms ^administra- 
tion ’ and ^ succession ’ are purposely so defined as to be applicable 
to foreign countries (e.g,, to France) no less than to England. The 
two things are essentially different, for the one means the dealing 
with a deceased person’s property according to law, the other the 
succeeding to it beneficially. And English law, in common with 
the systems which follow the law of England, emphasises the 
distinction between administration and beneficial succession. 

* Ad mi n i stration ’ ® means in England the dealing according to 
law with the property of an intestate, or testator, by the person 
who has authority under English law so to deal with it. 

No one can fully represent the deceased, or has a right in all 
respects to deal with his property, e.g., to distribute it, who has 
not obtained authority to do so from the court/ If the deceased 
has made a will appointing an executor who consents to act, then 
the necessary authority is acquired by the executor obtaining from 
the court probate of the will. In such executor will vest all personal 
property of the deceased immediately upon the death and, in case 
of a death occurring after 1897, also all real property,® with the 
exception of settled land, which passes to special statutory 
executors,® If the deceased died intestate, or, having made a will, . 
has either appointed no executor or has appointed an executor 
who declines to act, the necessary authority is acquired by the 
proper person (e.g., the husband, wife, or child of the deceased) 
obtaining from the court a grant of letters of administration. 
Where there is a will but no executor the grant is made cum 
testamento annexe ; otherwise a general grant of administration 
is normally made. Upon a death intestate personal property of the 
deceased vests pending a grant of administratioii in the probate 
judge.^^ Since 1925 the same is the case with real property/- 


® As to some ambiguities of the word * admioistratioii % see language of Lord 
Selbome in Ewing v. Orr-Ewing (1885) 10 App, Gas. 504. 

^ See Johnson v. WoTWiok (1856) 17 C.B. 516, 622 ; New York Breweries Co* v, 
AtL-Gen. [1899] A.C. 62; Fidelity Trust Co* v. Fenwick (1921) 61 0-L.B. 28, 
25. But as to a statutory exception in regard to life insurance policies see 

post, p. 311. , . . * ^ . 1 i 

* Land Transfer Act, 1697, s. 1; now Admimstratioa of Estates Act, 


1926, s, 1. 

» Admiiiistration of Estates Act, 1926, ss. 22-2A, 

10 As to limited grants see Tristram & Coote, Probate PracUcs, 19th ed.. Chap. 11. 
See also In Goods of HenUy [1886] WJT. 184? Re Estate j^Von Brcnhmo 
[1911] P. 172; PaUeson v. Hunter (1861) 30 LJ.P. & H. In of 
Trifond [1899 J P. 247 ; In Goods of Smith [1904] P, 114; In Goods of Da 
(1828) 1 Hagg.Ecc. ^7. 

Court of Probate Act, 1858, s. 19. 

Administration of Estates Act, 3926, s, 9. 
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The authority of an administrator (in this restricted sense of the 
term), though upon appointment his title dates back to the 
death, depends strictly upon his having obtained letters of 
administration, whilst that of an executor derives ultimately from 
the will and is recognised rather than conferred by the grant of 
probate to him.^^ The duty of an administrator, including in that 
term an executor, is to pay the duties and debts due from the 
property of the deceased intestate or testator, and, having thus 
‘ cleared ’ the estate, to hand over what remains to the person or 
persons entitled to succeed to it according to law. 

‘ Succession ’ means the succeeding beneficially to the property 
of a deceased person, i.e., to the portion which remains in the 
hands of the administrator after the estate has been cleared* There 
can be no distribution without prior administration, but adminis- 
tration does not imply participation in the succession. In this 
respect English law differs very much from Roman and modem 
romanesque law.^® Nevertheless, also in England the grant 
commonly follows the interest.^^ 

(7) Grant, (8) English grant . — The court, as already pointed 
out, where the deceased person dies intestate, grants letters of 
administration, and, where he has made a will and appointed an 
executor who acts, grants probate. The word ‘ grant as used 
in these Rules, includes a grant of either kind. The expression 
‘ English grant which is not a technical one, is used only for 
the sake of brevity, and to distinguish a grant made by the court 
from a grant of administration or probate made by some foreign 
court. 

A grant is, in the usual course of things, made by the court 
as the result of proceedings which are non-contentious, or, as they 
are technically called, in ‘ common form.’^® But if the right to 
represent an intestate or testator is, or may be, disputed, it 
becomes the subject of an action in the Probate Division of the 
High Court, called a ^ probate action % and a grant is made by 
the court as a result of such action. 


In Goods of Pryse [1904] P. 301, 305. See also He Barnett's Trusts [190^] 
1 Ob. 847, 867. 

Woolley V. Clark (1822) 6 B. & Aid. 744; Thompson v. Reynolds (1827) 3 
0. & P, 123, 

Also on foreign personalty in the hands of the English administrator: see 
Dunoannon y. Manchester [1912] 1 Ch. 640. 

8ee Wolff, a, 278; Breslauer, p. 203; Cheshire, 666-667. 

Per the priority of persons entitled to a grant, see the Probate Non-Oontentious 
Roles, ss, llv-120. But note that though a foreign administrator may be 
entitled- to claim an English grant gua next-of-kin the practice is to make the 
grant to him qua representative under the h<xi domtciliii In Estate of 
BumphHes [1984] P, 78. ^ ^ 

See Tristram & Coote, Probate Praotfce, 19th ed. ; the Probate NomContentious 
Buies, 1863, as amended. 
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1. ADMINISTRATION 

Rule 49/’ — The court has jurisdiction to make a grant 
in respect of the property of a deceased person, either 

(1) where such property is locally situate in England 
at the time of his death ; or 

(2) where such property has, or the proceeds thereof 
have, become locally situate in England at any 
time since his death ; 

but the circumstance that the deceased left no property 
whatsoever in England is not by itself a bar to a grant/ ‘ 

The locality of the deceased’s property under this Rule 
is not affected by his domicile at the time of his death."” 

Comment 

The foundation of the jurisdiction of the court traditionally was 
that there was property of some kind of the deceased to be 
distributed within its jurisdiction, i.e., in England. It did not 
make any difference that goods of the deceased which, at the time 
of his death or after his death, had been in England, had been 
subsequently removed; in such a case there would be a right of 
action against any person who wrongfully removed them. The 
exercise, however, of the court’s jurisdiction has always been to 
a certain extent a matter of discretion, at any rate where a grant 
is applied for only by a legatee as opposed to one of the relatives 
normally entitled to a grant and there are executors elsewhere, duly 
administering the great bulk of the effects.^^ 

Where on the other hand, there was not or had not been in 
England any property (using that term in its very widest sense) 
of the deceased, the court had no jurisdiction to make a grant. 


Preston v. Melville (1840) 8 Cl. & E. 1; EnoJiin v. Wylte a862) 10 Hli.C. 
1; Att.’Gen. v. Bouwens (1838) 4 M. & W. ITl; In Goods of Tucker (1864) 
3 Sw, & Tr. 586; In Goods of Goode (1867) L,B. 1 P. & D. 449; Att.^Gen. v. 
Hove (1834) 1 CM. & E. 530; 2 CL & E. 84. Compare In Goods of FittocJc 
a863) 32 L.J.P. & M. 167 ; In Goods of Lord Howden (1874) 43 L J.P. & M, 
26 ; In Goods of De la Saussaye (1873) L.B. 3 P. & D. 42 ; In Goods of Harris 
(1870) L.B. 2 P. & D. 83; Estate of Cocquerel [1918] P. 4; fn Goods of 
De la Rue (1890) 15 PJD. 185; In Goods of Seaman [1891] P. 253; In Goods of 
P. A. Fraser [1891] P. 286; In Goods of Tampltn [1894] P. 39; Rohinsm v. 
Palmer [1901] 2 Ir.E. 489; Meyappa Chetty v. Supramantan Cketty [1916] 1 
A.C. 603, 609. 

For the meaning of ‘ grant see Comment to Etile 48, ante. 

See Administration of Justice Act, 1932, s. 2 (X). 

23 AtL-Gen. v. Hope a834) 1 C.M. & B. 530 ; 2 CL & F. 84; Fernandes 
Executors^ Case (1870) Xi.B. 5 Cli.App. 314; In Goods of Ewing (1881) 6 P.E* 
19; Laidlay v. Lord Advocate (1890) 15 App.Cas. 468, 4^. 

2» In, Goods of Ewing (1881) 6 P.I>. 19. ^ ^ tu. 

2A As to grants made in case of property in transitu to England or wsuatly so 
see AtL^Gen. v. Pratt (1874) L..E. 9 Ex. 140; Wyckoff^s Case 8 Sw. 

Tr. 20; Story, ss. 519-620. 
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Thus a will disposing only of property in a foreign country was 
not admitted to probate, unless it confirmed, or was confirmed by 
an English will.^"’ The reason for this was that the jurisdiction ctf 
the Ecclesiastical Courts, from which the probate jurisdiction of the 
High Court has been inherited, was based upon the presence of 
movables^ A further reason was that a grant would be ineSective 
if there were no assets within the control of the court, whose 
function is not to determine abstract questions as to who is the 
proper representative of a deceased person,^® 

But where a person died domiciled in a British possession 
leaving no estate in England the court might, for the convenience 
of the personal representatives, allow the foreign grant to be 
resealed.-' Further, administration might be granted ad litem if 
there was a question as -to title to a fimd in court.^® 

The former rule, was, however, abrogated by the Administra- 
tion of Justice Act, 1932.^® The purpose of the provision is to 
enable English grants to be made in respect of persons dying 
abroad domiciled in England but leaving no property here where 
such grants of the forum domicilii are insisted upon by the foreign 
court as a necessary preliminary to a foreign grant,®® Its effect is 
to render the probate jurisdiction xmiversal. But, as pointed out 
already, its exercise depends in some measure upon discretion, so 
that the rules as to the sitm of assets developed as corollaries to 
the earlier rule are still of importance. 

It should be noted that the Act of 1932 is in terms absolute. It 
does not confine jurisdiction where there is no property in England 
to the case where the deceased died domiciled in England, as is 


In Goods of Fraser [1891] P. 285; In Goods of Smart (1884) 9 P.D. 64; In 
Goods of TampUn [1894] P. 39; In Goods of Cotton [1923] 2 Ir.R. 62; In 
Goods of Ruff head (1864) 1 W.W. & A3. 70. If the foreign vill incorporates 
the English will, then, of course, it will be admitted to probate as it covers 
English property, In Goods of Lord Howden (1874) 48 L.J.P. & M. 26; In 
Goods of Lockhart (1893) 69 L.T* 21 ; In Goods of De la Saussaye (1873) D3. 3 
P. & D. 42; In Goods of Meatyard [1903] P. 126. Otherwise probate is 
granted of the English will only and a reference to the foreign will made 
therein: In Goods of Seaman [1891] P. 263. See also In Estate of Schenley 
(1904) 20 T.L.B. 127; In Goods of Astor (1876) 1 P.D. 150; In Estate of 
WUU Todd [1926] P. 173; In Goods of De la Rue (1890) 16 P.D. 186; 
In Goods of Callaway (1890) 15 P.D. 147. If the foreign original cannot be 
naade available probate may be granted of a notarial copy, In Goods of 7on 
Linden [1896] P. 148; In Goods of Lemme [1892] P. 89. Analogously when 
a will is required to be proved in England as interdependent {Sheldon v. 
Sheldon (1844) 1 Eob.Eoo. 81), an examined and sealed copy may be retained 
and the original released to be proved in America, In Estate of White Todd 
[1926] P. X73. 

In Goods of Tucker (1864) 3 Sw. & Tr. 585, 686; Cheshire, 668. lor a possible 
exception to the former rule, see as to policies of life assurance, post, p. 311. 
In mods of Sanders [1900] P* 292; sed dub. As to the extension under 
Statute of English grants to other parts of the United Kingdom and other 
British territories, and the extension to England of grants of courts of such 
parts or territories, see Eules 61--63, and 108-110, post. 

^ M Goods of Turner (1864) 83 L J,P. & M. 180. 

8 * 9 ( 1 )* 

Compare In the Goods of Tucket (1864) S Sw. h Tt. 585. 
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often assumed and as would be logical. It may be, however, 
that the Act is not intended to alter the general rule that there is 
no jurisdiction over foreign immovables.^- 

Further, it is to be noticed that the Act of 1932 does not in any 
way apply to foreign administrations, so that it effects no change in 
the rule that by English law the courts of a foreign country have 
jurisdiction when, and only when, there are assets situated in that 
coimtry.^^ 

The ^ situation ’ of property, — ^In most instances the situation 
of property, i.e., whether it is or is not situate in England, does 
not admit of doubt; but it sometimes happens that there is a real 
diflBculty in aflSxing to property, especially where it consists of 
debts or other choses in action^ its due local position. Of the 
latter, it was formerly said mobUia sequuntur personam — that they 
had no locality.^^ But this view is not now generally accepted 
in English law. In the determination of the locality properly 
assignable to the different kinds of personalty which have been 
owned by a testator or intestate, the High Court is in the main 
guided by maxims derived from the practice of the ecclesiastical 
tribunals. These maxims, as modified by statutory enactments, 
are based on two considerations : the first is, that property, so far 
as it consists of tangible things, must in general be held situate at 
the place where at a given moment it actually lies ; the second is, 
that property may in some instances, and especially where it 
consists of debts or choses in aation, be held to be situate at the 
place where it can be effectively dealt with. From these two 
considerations flows the following general maxim, xnz,, that whilst 
lands, and generally^ though not invariably, goods, must be held 
situate at the place where they at a given moment mskudly lie, 
debts, choses in cbction, and claims of any kind must be held situate 
where the debtor or other person against whom a claim eseists 
resides; or, in other words, debts or choses in action are generally 
to be looked upon as sitvate in the coimtry where they are properly 
recoverable or can be enforced. Thus English lands, whether 
freehold or leasehold, sxims charged on them and rents of leaseholds, 
are situate in England; and so goods, lying in a warehouse in 
England, are to be held situate in England, and debts due from 
debtors resident in England, such as deposits in banks, are also to 
be held there situate; French lands, on the other hand — goods in 


31 Wolff, s. 582; Brcslauer, 201; comjare Cheshire, 668; see also B. S. 

Ord. H, r. 1 (d) and r. 3. 

32 See Breslaoer, p. 201, note 7. See also Eule 20, onte. But see p. 313, pew. 

33 See Buie 74, post 

3A See Palconhtidge, Oh. ▼ 

See SOI T. Wormick Q.m) 1 H.Bl. 666, 690; Be Siam 0880) 1 Cr. * J. 
166; Lee v. Ahdy 0886) 17 QJB.B. 309; Srntmig Co. of AueUaUa, r. 
Comndssionets of Inland [1897] 1 QJB. 175; v. 

Commissioners Of, inUnd B$penu$ [1914] 3 E.B. Pambu M 
Fo^tones v. Oommissimors of Inland Bevenae [1901] 1 Q-B, 2^ (o^rorttiea 
English^ etc,, Bank v. Inland Bevenae Commissioners [1932] A.O. 239K 
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French warehouses, and, in general, debts due from debtors 
resident in France— are to be held situate in France/^® But where 
a simple contract debt may be held in law to be situate in more 
than one place, the court will consider in which place it is more 
properly payable under English law, though a foreign court might 
take a different view.^^ If the place of payment of a debt be 
stipulated it will be there situate, the generd rule notwithstand- 
ing.^® A cause of action in contract or tort is situate where action 
may be brought upon it.®® 

The considerations on which our general maxim is grounded 
introduce some real or apparent exceptions to its operation : 

(1) Ships. Any British ship, belonging to a deceased person, 
which is registered at any port of the United Kingdom, is to be 
held, for some purposes at any rate, to be situate at that port.^® 
Such a ship is incapable of voluntary transfer save under the law 
prevailing at the port of registry, even though she be in a foreign 
port.'^^ But the involuntary transfer of a British ship,^^ or the 
sale of a cargo under foreign law will he recognised in England. 
Semble, the same rule applies to foreign vessels.^"^ Goods on the 
high seas which are capable of being dealt with in England by 
means of bills of lading in this country are, wherever actually 
situate, to be held situate in England ; and goods which at the 
death of the deceased owner are m transitu to this country, and 
arrive here after his death, are apparently to be held situate in 
England at his death.'^® 

(2) Bonds and bills of exchange. When bonds, again, or other 

As to the locality of a simple contract debt, see Yeomans v. Bradshaw (1695) 
Holt K.B. 42; Att-Gen, v Higgins (1857) 2 H. & N. 339, 548; AtL-Gen. 
V. Bouwens (1838) 4 M. & W. 171, 192; Re Maudslay, Sons d Field [1900] 1 
Ch. 602; Bayne v. E, [1902] A.C. 552; Ait -Gen, v. Sudeley [1896] 1 Q.B, 
364, 360; Clare d Co, v. Dresdner Bank [1915] 2 K.B. 576, 57§; Joachtmson 
V. Swiss Bank Corporation [1921] 3 K.B. 110, 127; Swiss Bank Corporation 
V. Bcehmtsche Industrial Bank [1923] 1 K.B. 673; Republic of Guatemala t. 
Nunez [1927] 1 K.B, 669, 687; Richardson v. Richardson [1927] P. 228; New 
York Life Insurance Co, v. Public Trustee [1924] 2 Ch. 101 ; B, v. LoDitt 
[1912] A.C. 212; In Goods of Smith [1904] P. 114; Re Russian Bank for 
Foreign Trade [1933] Gh, 746; English, etc., Bank v. Commissioners of 
Inland Revenue [1932] A.C. 239; Bitter v. Secretary of State of Canada 
[1944] 3 B.L.B. 483 ; as to mortgage and specialty debts, see post, pp. 305-6. 
New York Life Insurance Co. v. Public Trustee [1924] 2 Oh. 101, 117, 118; 
compare 119-122; B. v. Lovitt [1912] A.C. 219. 

See Be Russo- Asiatic Bank [1934] Ch, 720 and post, p. 307 
Sutherland v. Administrator of German Property [1984] 1 K.B. 428. 

AO Beventie Act, Ho. 2, 1864, ss. 4, 6. 

Ai Merchant Shipping Act, 1894r, s. 44 (11) ; compare the Merchant Shipping Act^ 
1906, s. 51, and The Polzeath [1916] P, 241. 

A2 Castrique v. Imrie (1870) L.R, 4 H.B. 414; contrast Simpson v. Fcgo {1868> 
1 H. & M. 195 ; The Segredo (1868) 1 Spinks Bed. & Adm. 36. 

A3 Cammell v. Sewell (1860) 5 H. & N. 728; compare The Gratitudme (1801) 
3 0* Bob. 240, 259 and Freeman v. East India Co. (1822) 5 B. & Aid. 617. 

A4 See Hooper v. Gumm (1867) L.B. 2 Ch. App. 282. 

Att.^Ge^n. v, Hope (1834) 1 C.M. & R. 530; but see North-western Bank 
PoynUr [1895] A.O. 56. 

^ Att-Gen. v. Pratt (1874) Ij.B. 9 Ex. 140; Wyckofs Case (1862) 3 Sw. k 
Tt. 20 , 
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securities, bills of exchange, forming part of the property of 
a deceased person, are in fact in England and are marketable 
securities in England, saleable and transferable there by delivery 
only, with or without indorsement, without its being necessary to 
do any act out of England in order to render the transfer valid, 
not only the bonds or bills themselves, but also, what is a different 
matter, the debts or money due upon such bonds or bills, are to 
be held situate in England, and this though the debts or money 
are owing from foreigners out of England The reason manifestly 
is that the bonds or biUs, though they may from one point of view 
be looked upon as mere evidence of debts which, being due from 
persons resident abroad, should be considered situate in a foreign 
country, are in reality chattels of which the representative of the 
deceased owner can obtain the full value in England, and this 
without doing any act in a foreign country. Such bonds differ 
essentially from any foreign stock which cannot be fully transferred 
by the representative of the deceased without doing some act in 
a foreign coimtry. The certificates or other documents, if any, 
held by the owner of such stock, may be in England, but they are 
mere evidence of a debt due from a foreign government, or, in 
other words, from a debtor not resident in England, and this debt, 
i.e., the stock, must apparently be held to be situate out of 
England/® But a certificate of shares in a foreign company which 
are marketable in England, on which a form of transfer and power 
of attorney has been indorsed and executed, is property situate 
there/® 

(3) Specialties^ It was the view of the ecclesiastical tribxmals 
that a debt due on a deed or other specialty was to be considered 
as situate, not where the debtor resided, but at the place where 
the deed itself was situate/® This doctrine was modified, in so far 
as concerns stamp duty on grants, by statute.®^ Thus a debt due 
on a deed situate in England from a debtor resident abroad,®^ and 
also a debt due on a deed situate abroad from a debtor resident in 
England,®® must each be held situate in England. But a debt due 


Att-Gen, v Bouwens (1838) 4 M. & W. 171; Winans v. The King p,908] 
1 K.B. (C.A.) 1022; Wtnans v. Att.-Gen, (No. 2) [1910] A.C. 27; see »lso 
Provincial Treasurer of Manitoba v. Bennett [1987] 2 D.D.B. 1; Be Aschroti^ 
Clifton V. Strauss [1927] 1 Ch. 813; Re Moore [1937] 2 D.L.B. 746. Com- 
pare Re Clark [1904] 1 Ch. 294; In Goods of Agnese [1900] P. 60; Att-Gen. 
V. Olendtrdng (1904) 92 D.T. 87 ; Crosby v. Prescott [1923] S.C Ji. 446. See 
also Favcrke T. Steinkoyff [1922] 1 Ch. 174. American riews differ; see 


4& Compare Att-Gen, v. Bouioens (1838) 4 K. & W* 171, 192, 193, with AU.- 
(rsn. V. Bimond {1831} 1 Cr. & J. 356; AiL-Gen. v. Hope (1834) 1 C.M, A 
B. 530 ; Pearse v. Pearse (1838) 9 Sim. 430. . 

49 Stem V. R. [1896] 1 Q3. 211. Of. Re Brookfield [1948] 4 BX.E. m 
*9 See Gommissioner of Stamps v. Hope [1891] A.C, 476; Gurney v. Ramlnu 
(1836) 2 M. A W. 87 ; Re Beane [1936] Ir. E. 556. 
sx^See Eevenne Act, 1862, s.<S9. ^ 

52 Commissioner of Stamps v. Hope [1891] A.C. 476. 

53 Bevenne Act, 1862, s. 39, 
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on a deed situate abroad from a debtor resident abroad is, like 
any other debt due from such debtor, to be held situate out of 
England/^ A further statutory anomaly exists in connection with 
specialties : where a system of land registration is in force and a 
deed is retained in the registry it is treated as there situate.®^ 
A mortgage debt must normally be a specialty. But if by a 
foreign system of law a foreign mortgage debt is treated as an 
immovable, semble, it will he treated in England as a foreign 
immovable.®^ A government obligation, issued under statutory 
authority and signed but not sealed, is treated as a specialty.®^ 
A British imperial obligation, however, is differently treated.®® A 
share certificate under seal is not a specialty.®® 

(4) Judgment debts are assets, for the purposes of jurisdiction, 
where the judgment is recorded; this rule, though it sounds 
technical, is in substantial conformity with the principle regulating 
the locality of debts, for a judgment debt is enforceable by 
execution, or some similar process, in the country where the 
judgment is recorded.®® 

(5) A share in a partnership business is to be held situate, not 
where the surviving partners reside, but where the business is 
carried on.®^ A share in land of the partnership may;j however, 
also be considered to be situate where it in fact is.®^ A partnership 
debt is situate where the partnership business is carried on, not 
where any individual partner lives. 

(6) Shares in companies are situate at the place where they can 
be transferred, which is normally the registered ojfice.®® So shares 
in a company registered in England are situated in England.®^ 
Anomalously, the same is the case with shares in an English 
company registered in a Dominion register if the owner dies 
domiciled in England.®® But, apart from this exception, if the 
shares are registered not at the head ofl&ce of a foreign company 


Sfie pp. 303 , 304, ante, and Winans v. Att.^Gen, (No. 2) [1910] A.,0. 27. 
Toronto General Trust Corporation v. The King [1919] A.C. 679. 

See Lawson v. Commissioners of Inland Revenue [1896] 2 Ir.E. 418, 435; and 
compare Re Fitzgerald [1904] 1 Ch. 573, 583; Winans v. itt.-Gen. (No. 2) 
[1910] A.O. 27; Re Boyles [1911] 1 Ch. 179. 

Royal Trust Co. v. AtU-Gen. for Alberta [1930] A.C. 144. 

See Ounr^ingham's Trustees v. Cunningham [1924] S.O. 681; compare Drys- 
daWs Trustees v. Drysdale [1922] S.O. 741. 

«« See R. V, Williams [1942] A.C. 541. 

Att-Gen. v. Bouwens (ISfe) 4 M. & W. 171, 191, judgment of Abinger, C.B. 
In Goods of Bwing (1831) 6 P.D. 19, 23. Compare, however, iti-Gen. t. 
Sudeley [1896] 2 Q.B. 626, 630, judgment of Bussellj L.CJ.: see Beaw y> 
Master in Equity of Victoria [1895] A.C. 261 ; Commissioner of Stamp Duties 
V. Salting [1907] A.C. 449 ; Laidlay v. Lord Advocate (1890) 16 App.Cas. 468. 
Boyd V. AU^'Qen. for Bntnsh Columbia (1916) 64 S.C.E. 632. 

Brassard v. Smith [1926] A.G. 371, 376; Treasurer of Ontario v. Blonde 
[1947] A.O. 24, But see Braun v. The Custodian [1944] 4 DX.B. 209. 
mw York Breweries Co, v. Att-Gen, [1899] A.C. 62; Conmissioners of 
Inland Revenue v. Maple d Co,, Ltd, [1908] A.O. 22; Re Aschrott [1927] * 
1 Ch, 318. 

Companies Act, 1943, s. 121. 
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but at a branch office in another country, and are transferable at 
the branch office, then they are situate where the latter is.^® 

(7) Patents and trade marks. On the same principle as shares 
in companies, patents and trade marks are situate where they 
can be transferred. 

(8) Goodwill of a business is situate where the business premises 
are/® 

(9) A share in a trust estate when the trustees reside in the 
country of domicile of the testator will be regarded as there situate ; 
a share in an undivided trust estate is situate where the trustees 
reside.’’® 

(10) Debts payable at a defined place must be regarded as 
situate there. Policies of insurance are frequently expressed to 
be so payable. Where this is the case they are treated as situate 
at the place of payment/^ But the decisions concerning insurance 
policies are likely to be found confusing since, such policies being 
generally specialties, the rule stated above regarding the situs of 
specialty contracts may apply to them.^- A bank deposit, also, 
is situate where the branch of deposit is, because, although the 
bank may be suable elsewhere, e.g., where its head office is, a 
demand must first be made at the branch where the account is 
kept before action lies/® 

Most of the reported decisions and of the enactments with 
regard to the local situation of a deceased person’s personalty have 
immediate reference, not to jurisdiction, but to the liability of the 
deceased’s property to the payment of probate duty/®* The two 
matters, however, are closely connected. The jurisdiction of the 


Brassard V. Smii^ [1925] A.O. S71 ; London and South American Investment 
Trust Y. British Tohacco Co. (Australia) [1927] 1 Ch. 107 ; Erie Beach Co. v. 
Att,*Gen. for Ontario [1930] A.C. 161; B. y. Williams [1942] A.C. 541; 
Treasurer of Ontario y. Blonde [1947] A.C, 24. But see Braun y. The 
Custodian [1944] 4 D.L.R, 209. 

Wilderman y. Berk S Co. [1926] Ch. 116. 

*8 Compare Lecoutuner v. Bey [1910] A.C. 262, 

G. L B. Y. Muller, etc., [1901] A.C. 217. 

^0 Sudeley y. AtL-Gen. [1897] A.C, 11; Be Smyth [1898] 1 Ch. 89; AU.-Gen. V. 
Johnson [1907] 2 E1.B. 885; Commissioner of Stamp Duties (N, 8. Y. 
Perpetual Trustee Co., Ltd. (1926) 38 Com.D,E. 12; Ateher-Shee Y. Garland 
[1931] A.C. 212; compare Kelly y. Selwyn [1905] 2 Ch. 117. Compaq hIbo 
Re CigaWs Settlement Trusts (1878) 7 Ch.B. ^1; Favorhe Y. Steinkopff 
[1922] 1 Ch. 174; In Goods of Ewing CSSl) 6 P.D. 19, 22, 23, per Sir Jamee 
Baimeii, F.; Att.^Gen, y. Belilios [1928] 1 K.B. (C-A.) 7^; Re PoUsks 


Estate [1937] T.P.D. 91. ^ 

I^ew York Life Insurance Co. y. Public Trustee [1^] 2 Ch. 101; compare Be 

Lawton [1945] 4 D,L.E. 8 (group life iusuiance). 

72 Gurney y. Batohns (1836) 2 M. & “W*. 87 ; Be Deane [1936] Ir.B. 556. 

72 Richardson y. Richardson, National Bank of India, Ltd. (Garnishees) [1937] 
P, 228. also Re Russo^Asiatic Bank [1^4] Ch. 720. _ . . 

72a See Att.-Gen. v. Bouwens (1S38) 4 M. & W. 171, 191, 192, judgment of 
Abinger, O.B,; Att.-Gm. y. Hope <1834) 1 CM. A E. 530, especially pp. 5^, 
561, language of Lord Brougham. The technical and somewhat artjfiwaal 
distincjtions as to the situation of personal property in reference to die 
of mohate duty may still oceasimaliy be of importance in Jo m 

incidenoe of estate duty. See Finance Act, 1894, ss, 2 (2), mri 8 (1); fPtitttJt* 
V. Att.-Gen, (No, 2) [1910] A.C. 27. 
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High Court in matters testamentary formerly depended on there 
being property of the deceased situate within the limits of a district 
in England over which an ecclesiastical court used to exercise juris- 
diction, and probate duty, whilst it existed, was imposed only 
on such personal property of the deceased as at the time of his 
death was situate within such limits/^ 

The inference, however, must not be drawn that, because no 
personal property of the deceased would be liable to the payment 
of probate duty if such duty still existed, therefore there is nothing 
belonging to the deceased so situate in England as to give the court 
jurisdiction to make a grant ; and this for two reasons : (1) Probate 
duty was chargeable only on property situate in England at the 
time of the deceased’s death; (2) the character of the thing or the 
property, on the situation whereof liability to probate duty 
depended, was not always exactly the same as the character of 
the thing or property on the situation whereof the jurisdiction of 
the ecclesiastical courts depended, and the jurisdiction of the High 
Court still mainly depends. The liability to duty used to depend 
on the situation in England of a thing of some pecuniary value on 
which the tax could operate, e.g.y a debt owing to the deceased. 
The jurisdiction of the court depended on there being in England 
some thing — ^if the word ^ thing’ be used in a very wide sense— 
for the dealing with which the representative of the deceased 
required a grant. These two things may, but they may not, coin- 
cide. Thus the deceased dies in France and leaves debts due to him 
from Frenchmen living in France. The only things he has left in 
England are letters, of a merely nominal value in themselves, but 
needed by his representatives as evidence of the French debts ; the 
holder of the letters will not give them up to anyone who* has not 
constituted himself in England the representative of the deceased. 
Under these circumstances there is no property of the deceased in 
England which would have been liable to probate duty, but there is 
property of the deceased, viz., the letters, to which the representa- 
tive of the deceased has a right, and the presence of which in 
England gave the court jurisdiction to make a grant. 

Further, revenue cases are not always safe guides as to the situs 
of property from the point of view of jurisdiction because it is 

It is for all practical purposes abolished as regards property passing on the death 
of a person dying after August 1, 1894. See the Finance Act, 1894, s. 1, and 
First Schedule. 

f. 0 ., in so far as the duty fell on Mngltsh property. Probate duty fell on 
property situate in other parts of the United Kingdom, but all reference to it 
as a tax on movable or personal property in Scotland or Ireland is here pur- 
posely omitted. The cases refer to duty payable in respect of property 

alleged to be situate in England, and therefore in these cases the decision that 
property is or is not liable to probate duty is a decision that it is or is not 
situate in England. The principles, however, for determining^ its locality were 
ikQ same whatever was the part of the United Kingdom in which it was 
alleged to be situate. Hence a Scottish decision, such as Laidla^ v. Lord 
Advocate (1890) 16 App.Cas, 468, gives us guidance in deciding whether given 
property is or is not situate in England. 
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natural for revenue purposes, for instance, to take debts as situated 
where the creditor is.'® Again, for income tax purposes the place 
of residence or trading of a foreign company determines the locality 
of its shares, not the place where they can be transferred.^" 

DoTYiicile, — The fiction embodied in the often misleadmg maxim, 
mobilia sequuntur personaviy under which the movables of a 
deceased person are for some purposes, e.g., distribution of and 
succession to movables upon intestacy,^® and liability to legacy duty, 
regarded as situate in the country where he has his domicile at the 
time of his death, has no application to the local situation of 
personal property as regards the jurisdiction of the court to make 
a grant. But so much of the maxim remains as to justify this 
general warning : Any rule as to the situs of a chose in action must 
be to a certain extent artificial. That which has been in general 
adopted in England is based upon the principle of effectiveness. 
Thus, in the words of Pollock, M.R., ‘ debts or choses in action 
are generally to be looked upon as situate where they are properly 
recoverable or can be enforced But this is only generally the 
case. There exist anomalies caused by Parliamentary intervention 
for the protection of the revenue. Further, the rule requires the 
location of choses in action where they are properly recoverable. It 
takes no account of the wide extension of the power of English courts 
xmder R-S.C., Ord. XI,®® the operation of which would render the 
situs of any chose in action dependent on various incidental factors 
affecting the right to bring an action in England and which would in 
practice deny any real situs for debts. And, finally, under this 
modem rule, all that occurs is that debts and choses in action axe 
in England looked tupon for certain purposes as situate in particular 
countries. They may well, for other purposes, both elsewhere and 
in England, be looked upon as situate in other countries. 

Illustrations 

1. a Frenchman domiciled in France, dies in France leaving book debts 

See the decisions m Smelting Co. of Australia v. Commissioners of Inland 
Revenue [1897] 1 Q.B, 175; Danvhian Sugar Factories v. Commmioners of 
Inland Revenue [1901] 1 Q.B. 245; Velasquez^ Ltd. v. Ccmmissioners of 
Inland Revenue [1914] 3 E.B. 458 (now overmled by English, etc.. Bank v. 
Commissioners of Inland Revenue [1932] A,C. 239). But compare Braun v. 
The Custodian [1944] 4 D.L.B. 

Bradbury v. English Sewing Cotton Co. [1923] A.C. 744; Egyptian Deltn 
Land Co. v. Todd [1929] A.C. 1; Waterloo Pastoral Co. V. Federal Com- 
mtssioner of Taxation (1946) 72 C-B-B. 262. 

7® See Ch, 31, post. 

3'® New York Life Insurance Co. v. Public Trustee [1924] 2 Ch. 101, 109. ^ 

8® See Buie 28, Exceptions, ante', see also judgment of AtMn, in New 

York Life Insurance Co. v. Public Tfustee £1924] 2 Ch. 101, 118-122. 

8^ In previous editions of this work the iHustrations to this Buie cortcluded vdth 
the words * The Court has [or has not] jurisdiction In view of the 
Administration of Justice Act, 1932 {ante, p. 302) the court now has juris- 
diction irrespective of whether the deceased left any property in England. In 
this edition, therefore, the illustrations are retained as indicatioiis of the 
working of the situs Buies. * T ’ in file iSuBtratioos to this Buie stands for 
testatmr, but for the purpose of ttm Rule it makes no Terence whe^ier Ibe 
deceased died testate or intestate. 
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due to him from X, a Frenchman residing in England The debts are situate 
in England.® 2 

2. T dies in Australia leaving money due to him from an incorporated 
banking company having its head office or a branch office at which his claim is 
normally payable in London The claim is situate in England.®® 

3. T dies in France. X, who resides in England, owes T £100 on a bond 
which is in France. The debt is situate in England.®^ 

4. T dies in France X, who resides in France, owes T a debt under a deed 
which is in England. The debt is situate in England.®® 

5. T dies in Paris. Before his death he has purchased at New Orleans a 
cargo of cotton. At the time of his death it is on the high seas on board an 
American ship, and bills of lading under which the cotton can be disposed of 
are in London m the hands of T’s broker The asset is in England.®® 

6. T, a British subject, dies in France He is owner of a British ship 
registered at the port of Liverpool. She is, at the time of T’s death, at New 
York. The ship is (semble) to be treated as being in England.®^ 

7. T dies domiciled in France. Two montlis after his death, goods purchased 
by him in the United States, and ordered by him to be sent to London, arrive 
at the house in London where he had ordered them to be sent. They are 
(semhle) to be treated as English assets 

8. T is a member of a partnership carrying on business in England, and is 
entitled to a share in the partnership assets; he dies abroad domiciled in 
France. His share is situate in England.®® 

9. T dies abroad domiciled in England. He leaves money in a bank in 
Chile. The money cannot be treated as situate in England 

10. T dies domiciled in England, but resident in New Zealand. He is at 
his death possessed of large sums of money invested on mortgages of real 
estate in New Zealand. The mortgagors are resident, and the mortgage deeds 
are in New Zealand. T bequeaths the whole of his property to his wife who 
is resident in England. The assets are not to be treated as situate in 
England.®® 

11. T dies domiciled in England. His estate consists of an insurance policy 
in a New York company whose head office is in New York, but which has a 
branch in London. The policy can be paid only at the head office. It cannot 
be treated as situate in England.® ^ 

13. The wife of an Englishman residing and domiciled in England is 
separated from him and living in France. She dies there intestate, leaving 
movables in France, but leaving no property in England. The husband cannot 

Preston v. Lord Melville (1840) 8 Cl. & F. 1; JEnohin v. Wylie (1862) 10 
H.L.O, 1; Ewing v. Orr-Ewing (1883) 9 App.Cas. 34; Josef Inwald Actien- 
gesellsdhaft v. Pfeiffer (1927) 43 T.I 1 .E. (C.A.) 399. 

B. V. Lovitt [1912] A.C. 212. 

Revenue Act, 1862, s. 39. 

Oemmmioner of Stamps v. Hope [1891] A.C. 476, 481, per Lord Field. 
Compare Toronto General Trusts Corporation v. The King [1919] A.O. 679. 
And this for two reasons (1) The cotton itself is to be considered as situate 
in England because it can be dealt with there. (Compare Att-Gen, v. Hope 
(1834) 1 C.M. & R. 630; v. Pratt (1874) L.R. 9 Ex. 140; Wyohoff^s 

Case (1862) 3 Bw. & Tr. 29.) (2) The bills of lading are actually in England. 
Compare iti.-Gcn* v. Eouwens (1888) 4 M. & W, 171; Inglis v. JRohertson 
[1898] A,0, 616, 626, 627; North-Western, Bank v* Poynier [1896] A,C. 66; 
Croshy v, Prescott [1923] S.O.R. 446. 

See Revenue Act, No, 2, 1864, s. 4. 

Compare In Goods of Ewing (1881) 6 P.D. 19, 23, judgment of Sir Jas. 
fliannen; and Laidlay Lord Advocate (1890) 16 App.Cas. 468. 

8® See In Goods of Goode (1867) L,R. 1 P. & B. 449. 

Compare Sudeley v. Att-Gen. [1897] A.O. 11. See also Commissioner, of 
Stomps V. Hope [1891] A.C. 476? see p. 306, 806. 

Contrast New York Life Insurance Co. v. Public Trustee [1924] 2 Olu 
(O.A.) 101. 
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establish his claim in France to her property -without an English grant. The 
court has jurisdiction to make a grant notTvdthstanding that there is no 
property in England 

13. A British subject residing and domiciled in a foreign country dies there 
intestate leaving no property in England. His ^vidow cannot obtain a grant of 
administration in the foreign country without producing an English grant 
Whether the court has jurisdiction? 

2. SUCCESSION 

Rule 50.®^ — The court has no jurisdiction with regard to 
the succession to the property of a deceased person unless 
there is before the court some person authorised under an 
English grant to deal with such property, and in respect 
thereof to represent the deceased. 

Comment 

English courts will not discuss, and have no jurisdiction to 
adjudicate upon, the claim of any man to succeed beneficially to, 
or indeed to derive any benefit from, the property of a deceased 
person, in the abstract. Even the representative under the law 
of a foreign country of a foreigner who dies domiciled abroad has 
no locus standi before an English court until he has obtained an 
English grant or uidess there is before the court some person holding 
an English grant.^® 

The validity, indeed, of a will — a matter which affects succes- 
sion — can be decided, and indeed can be decided only, in an action 
of which the object is to determine a personas claim to an English 
grant, i.e., in a probate action. But this fact in no way invalidates 
Rule 50. A probate action involves or implies the authority of the 
court to make a grant. 

By statute there exists an apparent exception to the above Ride 
(and to the rule that no one can fully represent the deceased who 
has not obtained authority to do so from the court).*® Eor bene- 
ficiaries under insurance policies on their own lives taken out by 
persons domiciled abroad need no English grant to obtain or enforce 
payment of the policy moneys.*^ The exception, however, is surely 

92 Admmistratioii of Justice Act, 1932, s. 2 (1). For the position before the 
Act, see In Goods of Tucker (1864) 3 Sw. & Tr. 585. 

9* See iff.- Gen. v. Hope (1834) 1 C.M. & B. 530, and espedally p. 540, per 
Brougham, L C., and pp. 562-564. See, for meamng of * grant % pp. 297, awO, 
ante, 

9^ AtU-Gen. v. Hope (1834) 1 GM^ & B. 636, 540^ 662-564; Be LorUM [1922] 
2 Oh. (0.A,) €£&. Compare VaTiguelin v, Bomrd (1863) 15 C.B.(k.s.) 041; 
Gheahire 676, 

95 As to extension of a Northern Irish grant, of a Scottish grant, or of a Cotexal 
or Indian grant to England, see Chap. 17, Buies 108—110, postm Jis to claim 
hy a foreign administrator for balance of assets in hands of English anrillaiy 
aoministrator, see post, p, 812. 

9s Ante, p. 299. 

99 Bevenne Act, 1884, s. 11 ae amended by Bevenne Act,, 1889, s. 19; see 

V. Atiat Atmirance Co., Lid. [IfflBl 2 KJB, 209: IJe Loir't Paln^ [19161 

W. W. 87, 
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more apparent than real because the policy moneys are assets of the 
beneficiaries rather than the deceased.®® An appropriate analogy 
would be a claim by dependants under the Fatal Accidents Act, 
1846, in respect of the death of a foreigner killed in England, but 
leaving no property here. It would seem that action may be 
brought and judgment recovered without an English grant because 
the cause of action does not belong to the estate.®® 

Illustration 

T dies domiciled in England. By his will, made in accordance with the 
English Wills Act, he appoints X his executor. T leaves no property whatever 
in England. He leaves goods and money in France and in Germany. A claims 
a legacy of £10,000 under T’s will. The court has no jurisdiction to determine 
whether A is entitled to the legacy.^ 


Rule 51. — Where the court exercises its jurisdiction^ 
to make a grant, the court has, in general, jurisdiction to 
determine any question with regard to the succession to 
and claims against the assets of a deceased person. 

Comment 

The jurisdiction of the court is in no way restricted to dealing 
with the property the presence of which in England is the normal 
inducement for it to make a grant. Where a grant is made, the 
court has (in general) jurisdiction to determine every question what- 
ever connected with succession to movables, including the question 
of what charges are allowable against the assets of the deceased,® 
and to provide for the succession to the assets, or rather to the 
distributable residue thereof. With regard to such distributable 
residue the court, for example, has authority to decide whether the 
will or alleged will of the deceased is a valid testamentary disposi- 
tion,^ what is the construction or effect of the will,® who are the 
persons entitled to succeed to the movable property of an intestate,® 
and the like, and generally to provide for the due succession to the 
assets of the deceased. 

The words * in general ’ in our Rule point out that the jurisdic- 
tion of the court under that Rule is not absolutely unrestricted. 

See Nussbaum, p. 886; Breslaner, pp. 221-222. But see Haas v. Atlas 
Assurance Co, [1918] 2 K.B. 209, 216-7, per Scrutton, J., on the historical 
origin of the exception. 

Compare Byrn v. Paterson Steamships, Ltd, [1936] 3 B-L.B. Ill; see also 
Dandsson v. Hill [1901] 2 K.B- 606, and Goodrich, s. 177. 

1 Compare In Goods of Goode (1867) li.B. 1 P. & D, 449. 
a As to when the court has jurisdiction to make a grant, see Buie 49, p. 301, 
ante* Note that the effect of this Buie is modified by Buies 76 and 94, 
post, which prescribe the principle that foreign courts have the primary right 
to determine the succession to persons dying domiciled in the view of Bnghsh 
law in the area of their jurisdiction- 

3 Be lorillard [1922] 2 Ch. (C.A.) 688; Be AoMlopoulos [1928] Oh. 483. 

* Bremer v. Freeman (1867) ID Moore P.O. 306. 
fi BnoUn v. Wylie (1862) 10 H.L.C, 1. 

^ JGoglioni v. Crispin (1866) L,B. 1 H.L. 301. 
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The court’s jurisdiction may be exercised in a probate action but 
is in practice more often invoked by an administration action in 
the Chancery Division being brought by someone, e.g., a legatee, 
or next of kin, interested in the distribution of a deceased testator’s 
or intestate’s estate/ For the mamtenance of such an action, it is 
necessary that the personal representative, who has obtained an 
English grant, should be made a party to it/ The court has 
extremely wide powers to administer the property of a deceased 
person in such an action.® But it is no longer bound to make an 
order for general administration if it is possible to decide the issue 
without so doing.^® 

Though it is commonly said that the general rule that English 
courts have no jurisdiction to determine the title to foreign land 
extends to the law of succession, it is to be noticed that quite often 
in administration actions they in fact do so. It may be suggested 
tentatively, therefore, that in the administration of an estate 
including immovables abroad limited to devolve in the same manner 
as immovables or movables in England, the court has jurisdiction 
to determine questions of title to such foreign immovables.^ 

There is observable a similar tendency on the part of the English 
courts, in cases where there is comprised in a single trust, especially 
a will trust, both property in England and property abroad, to 
assume jurisdiction to administer the whole property, even including 
foreign immovables. The excuse for this extension of the juris- 
diction is that the existence of the trust gives power in personam 
over the single set of trustees.^® The reason for its first being under- 
taken was probably the rigidity of the former rule already referred 


^ See as ta an administration action; Supreme Court of Jurisdiction (Consolida- 
tion) Act, 1925, 5 ^ 66; and as to proceedings on an onginating summone, 
R. S. C. Ord. LV, rr. 3-14, and note that an onginating summons could not 
formerly be served out of England. (Re Bus field (1886) 32 Ch.D. (C.A.) 123.) 
But leave can now be obtained under Ord. XI, r. 8a (1909), which, as altered 
m 1920, IS applicable not only to foreign countries but also to Scotland or 
Ireland (contrast Re Gamphell [1920] 1 Ch. 36, decided under the older form 
of the rule), on the same conditions as prescribed in Ord. XI, r, 1 (see Rule 28, 
pp, 171, 180, ante). For substituted service under Ord. LXVn, r. 6, of an 
originating summons to be served out of England, see Townend v. Branden» 
hurg (1895) 39 S.J. 151. 

« Gary v. HUls (1872) 15 Eq. 79 ; Re M'Sweeney [1919] 1 Ir.R. 16. 

« See Ewi'ng V. Ort’Ewtng (1883) 9 App.Gas. 39; (1885) 10 App Cas. 453; 
Re Clinton (1903) 88 L.T. 17. 

10 R. S. C. Ord. LV, x. 10. 

11 See Be Pi&rcy [1895] 1 Ch. 83; Re Ross [1930] 1 Ch. 377 ; Re Duke of 

ten [1948] Ch. 118; and compare Nelson v. Bridport (1846) 8 Beav. 547; 
Re Stirling [1908] 2 Oh. 344; Be Pearse^s Settlement [1909] 1 Ch. 806; 


ente, p. 149. ^ 

See in addition to the authorities referred to m the foregoing footnote, 
especially Ewing t. Orr-Ewing (1883> 9 App£as. U Compare Emng v 
Orr-Emng (1885) 10 App.Cas. 463. And see Stirhng-Maxuiett v. CaHwngU 
(1879) 9 01i.D. 178; 11 Ch.D. 522; Be Lane (1886) 55 L.T. 149; 
n903) 88 L.T. 17; alw> the Scottish cases Camphell v- Riuker (180^ Home 
268; POert v. MaHin. (1825) 4 Stair 107. , . _ ... 

See Rule 20, Exception 2, ante^ and Penn v. Lord BalUntore (1750) 1 yas- 


Ben. 444. 


13 
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to, namely that a judgment for the administration of a trust or 
estate was a necessary incident to the determination of any dispute 
as to any interest therein. But the authority for the extension 
cannot now be doubted. The domicile of a testator is immaterial 
in relation to it.^^ 

But an administration action, like every other, commences with 
the issue of a writ, which must be served upon the personal repre- 
sentative, or, using the word ‘ administrator ’ in a wide sense, upon 
the administrator. And any restriction on the service of the writ 
is, as we have already pointed out,^® a restriction on the exercise 
of the court’s jurisdiction. When the administrator is in England, 
the court has jurisdiction to entertain the action, for it is always 
possible for the administrator to be served with the writ. When 
the administrator is not in England, the rule still is that he cannot 
be served with the writ, and therefore that the court has no juris- 
diction to entertain an action against him.^^ To this rule the 
exceptions are, it is true, extremely wide. Whenever an ^ action is 
for the administration of the personal estate of any deceased person, 
who at the time of his death was domiciled ’ in England, the court 
has jurisdiction to allow service of a writ, and therefore to enter- 
tain an action against the administrator though he is out of 
England; so, again, the court has jurisdiction to entertain an 
administration action against an administrator who is out of Eng- 
land in any of the exceptional cases, in so far as they can possibly 
be applicable to such an action, in which the court has jurisdiction 
to entertain an action in fersonam against a defendant who is out 
of England.^® But, wide as are the exceptions to the principle that 
the court has no jurisdiction to entertain an administration action 
against an administrator who is not in England, they do not 
apparently cover every case which can arise.^® 

Illustrations 

1, T, a Frenchman domiciled in England, dies there, leading a house, of 
which he is tenant for years, household furniture, and other goods in England. 
T leaves a will, the construction of which is doubtful. The court has jurisdiction 
to determine whether the will is valid, and who are the persons entitled 
beneficially to T’s property under the will.^i 

2. N, a Frenchman domiciled in England, dies in France intestate, leaving 
in England leasehold property, household furniture, and stock in trade. The 

w Supra, See now B. S. C. Ord. LV, r. 10. 

Ewing V. Orr-Ewing (1883), 9 App.Cas, 34, 39. 

See pp. 172, 180, ante, 

See Be Eager (1882) 22 Oh.D. (C.A.) 86; compare Be Lane (1886) 55L.T. 149. 
Ord. ZI, r, 1 (d). The words in the rule of court are not * m England but 
* within the jurisdiction Compare p. 188, ante. See also Buie 28, Exer- 
tion 2, p. lo4, ante, under which the court has jurisdiction whenever any 
will afiecting lauds in England is sought to be construed, rectified, set aside, 
or enforced, 

X* Bee Exceptions 1 to 11 (pp. 183-201, onte) to Buie 28, p. 180, ante, 

»o See Food v. MiMleton [1897] 1 Oh. 161. 

31 Compare Enokin v. Wylie (1^2) ID H.Ii’.C. 1 ; Be B&nnefoi [1912] P. fO.A.) 
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court has jurisdiction to determine who are the persons beneficially entitled 
to N’s property.22 

3 T dies domiciled in Italy, leaving money in the English funds. Under a 
will made in the form required by Italian law, T appoints X his CKecutor. X 
is recognised as T’s executor by the Italian courts, and consequently the will 
can be proved here by him, A question arises under T’s will whether T did 
or did not die intestate as to his English property. The court has Jurisdiction 
to determine the construction of T’s will, and to divide T’s property m England 
among the persons who, on a right constmction of the will, are beneficially 
entitled to it; but as a general rule the court, having granted probate to X, 
win leave the persons claiming succession to T’s personal property to enforce 
their rights before the Italian tribunals.23 

4. N, domiciled in New York, dies there intestate, leaving goods and lands 
in New York, and money and stock in trade in England. A obtains letters of 
administration in New York. B, in England, claims to be entitled to the whole 
of N’s movable property as next of Mn. A, as the representative of N under 
the law of N’s domicile, claims to have N's movable estate in England handed 
over to him. The court has jurisdiction to determine what are the rights of B, 
but will, in general, grant administration to A, and leave B to enforce his 
rights (if any) before the courts of New York^-* 

5. T dies domiciled in Egypt, Greek law being applicable to the distribution 
of his estate, which includes personal property in England. His daughters arc 
his heirs under his will and his estate by Greek law vests directly in them. 
X as their attorney is granted administration with the will annexed in England, 
and pays aU EngUsh debts. The court authorises him to transfer the surplus 
to the heirs to whom primarily belongs the duty of meeting foreign claims on 
the assets.25 

6. T, a British subject, dying domiciled in Italy, by her testamentary 
dispositions, excludes her son and only <Md from participation in her estate, 
which consists in immovable property in Italy and in movable property in 
England and Italy. The court has jurisdiction to decide the succession to the 
whole estate.2® 


Be Goodmcn's Trusts (18S1) 17 Ch.D, (CA.) 266; Doucst v* Geoghsgsn (ISTS) 
9 CkD. (C.A.) 441, 

Compare BnsiUn v- Wylie (1862) 10 1; Rs Botiuefoi [19123 F, (OA.) 

283; see also kumss t, Saem 16 Ch.I>. 407, 409; (1881) 18 Ch,l>. 

(C-A.) 347. 

2^ MnoMn v. Wylie (1869) 10 1. For a case where the court pre- 
ferred to isferihute, see Be 1T9223 S Ch. (0^,) 

'Be AcMlopoidos [1928] Ch* Tlsere were no beneScianes m England to 
be ccmsidered. Qontn^ Be ZfOriiferd £19323 2 Ch. (C,A.) €88, 

Be Mass [IW] 1 Ch, 3?7, 
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STAYING ACTION ‘—II5 ALIBI PENDENS- 
ARBITRATION PROCEEDINGS 

Rule 52. — The court has jurisdiction to interfere, >vhen- 
ever there is vexation and oppression, to prevent the 
administration of justice being perverted for an unjust 
end, and for this purpose to stay or dismiss an action or 
other proceeding, or to restrain the institution or con- 
tinuation of proceedings or enforcement of judgments in 
foreign courts. 

But this jurisdiction will not be exercised against a 
party to an action unless his proceedings are clearly shown 
to be vexatious and oppressive.” 

Comment 

The court has jurisdiction to prevent the abuse of its 
process by staying an action or otherwise ; it has an even wider 
discretion to refuse leave ® fox service out of the jurisdiction,^ The 
court will restrain the institution or continuation^ of proceedings 

i Cheshire, p* 160-166; Wolff, s. 229; McHenry v. Lewis (1882) 22 Ch.D. (C.A,) 
897, 408, judgment of Bowen, LX; Peruvian Guano Go. v. Bockwoldt (1883) 
23 Ch.D. (C.A.) 225, 232, judgmenfe of Lmdley, LJ. ; and p. 233, judgment of 
Bowen, LJ. Compare Limerick Corporation v. Crompton [1910] 2 Ir.B. 
(C.A.) 416; Richardson v. Havy^ and General Assurance Association, 

Ltd. [1924] 2 Ir.B. 96; The Hagen [1908] P. 189. Staying proceedings is a 
statutory power; see the Supreme Court of Judicature (Consolidation) Act, 
1926, s. 41; Ord. XXV, r. 4, but is also an inherent right. 

^ The Chnstiansborg (1886) 10 P.D. (C,A.) 141; Cohen v. Bothfield [1919] 1 
K.B. (C.A.) 410; Hay v. Jackson d Go. [1911] S.C. 876; St. Pierre v. 8, 
American Stores [1936] 1 K.B. (C.A.) 382; Re Vooalion (Foreign), Lid, [1932] 
2 Ch. 197. See also Law y. Garrett (1878) 8 Ch.D. (C.A.) 26 ; The Peshawar 
(1888) 8 P.D. 82; The Manor [1903] F. 96; Chaney v, Murphy (1948) 64 
T.L.B. 489. 

^ See Exceptions to Buie 28, ante, p. 180. 

^ Per Scott, L.J., in 8t. Pierre v. 8. American Stores [1986] 1 X.B, 382 at 
p, 898 ad fin. 

^ Bee Armstrong v. Armstrong [1892] P. 98; Jamieson y. Jarmescn (1864) ^ 
LJ.X.C. (C.A.) 38; Lett y. Lett [1906] 1 lr.B. 618, 629; Tte Derwent BolUng 
Mills Co. (1906) 21 T.L.B. (O.AO 701; Jopson v. James (1908) 77 LJ.Ch. 
(C.A.) 824; Pena Coppr Mines, Ltd. v. Rio Tinto Co., Ltd. (1912) 106 L.T, 
A Scottish or Irish court is, of course, for this purpose a foreign court: 
AinsUe y. Sims (1864) 28 L.ir.Oh. 161. A defendant will not be restrained 
from proceedings to establish a later will in the court of the testator's domicile 
because an action is pending in England for probate in solemn forms Dawkm 
V. SimonetU (1880) 60 LJ.P. A: fi. (O.A.) 80. For restraining proceedings 
before suit instituted abroad, see Love y. Baker (1666) 1 Cas. in Ch. 67; 
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or enforcement of judgments ^ in a foreign court, to hinder vexation 

oppression. What is vexatious or oppressive, and whether the 
administration of justice is being perverted for an unjust end or 
not, is a matter in each case for the decision of the court, in 
accordance with the circumstances of the particular case. 

agree says Bowen, L.J., ‘that it would be most unwise, 
unless one was actually driven to do so for the purpose of deciding 
this case, to lay down any definition of what is vexatious or 
oppressive, or to draw a circle, so to speak, round this court 
unnecessarily, and to say that it will not move outside it. I would 
much rather rest on the general principle that the Court can and 
will interfere, whenever there is vexation and oppression, to 
prevent the administration of justice being perverted for an imjust 
end. I would rather do that than attempt to define what vexation 
and oppression mean; they must vary with the circumstances of 
each case. . . . The kind of jurisdiction which the court exercises 
over litigation is, as I have said, to prevent what is vexatious and an 
abuse of its own process. There are many classes of cases in which 
the Court acts on that principle, which I will not attempt now to 
enumerate.’ ^ 

These cases may, of course, have nothing to do with the 
conflict of laws, or with the fact that a cause of action or ground 
of defence arises in a foreign country. Still, the cases in which a 
party to an action applies to have it stayed or dismissed are very 
often, in some way or other, connected with transactions taking 
place in a foreign country. 

‘ (1) A mere balance of convenience is not a sufficient ground 
for depriving a plaintiff of the advantages of prosecuting his action 
in an English Court if it is otherwise properly brought. The right 
of access to the King’s Court must not be lightly refused. 

‘ (2) In order to justify a stay two conditions must be satisfied, 
one positive and the other negative : (a) the defendant must satisfy 
the Court that the continuance of the action would work an 
injustice because it would be oppressive or vexatious to him or 
would be an abuse of the process of the Court in some other way ; 
and (b) the stay must not cause an injustice to the plaintiff. In 
both the burden of proof is on the defendant.’ ^ 


Illustrations 

1. A, a Scotsman, is domiciled in ScoOand He brings an action in respect 
of a cause of action arising wholly in Scotland against "W. 6c Co., a emnpony 
whereof the head office is in Scotland, though it has a brandi office in England,. 
X, a director resident in Scotland, who does not appear, and Y, a director 


Portarlingtm v. Soulhy a83A) 3 My, & K. 104; refused, Lt^erpod 
Credit Co. v. BunUr (1863) L.E. 3 Oh. 479; Fletcher v. Badgers (1878> ST 
W.B, (C.A.) 97. 

Mlerman hines^ htd* v. Read [1998] 2 K.B, (C.A.) 144 

_ r /tu Tit A \ <409 iiW itOA 


MeHenrf v. Lemit {1882) ^ OiJ). (OA) 397, 407, 408 
Ii.J, ; compare Feruman Guano Go. v. Bocfetooldt (1883)^^ 


nent of Bowen, 
ijy. (0A4 


Per Scott, IiJ., in Si. Pierre v. Scuth American Stares [19^] 1 K.B. 382, 096. 
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resident in London, but also an undischarged bankrupt The decision of the case 
depends wholly upon Scottish law, and mainly upon the evidence of persons 
resident in Scotland. The court has jurisdiction to stay, and stays the action.® 

2. A IS the wife of an American domiciled in British India. In 1902 a deed 
of separation is executed between A and her husband, under which he 
covenants to pay A a certain allowance. X, a solicitor, practising in Madras 
is a trustee under the separation deed. A’s husband makes default in payment 
of the allowance, and, as alleged by A, wilfully and negligently neglects to 
take proceedings against X, whereby A is unable to recover the money due by 
way of allowance from her husband. While A and X are each temporarily 
resident in England, A brings an action against X for negligence, and X is 
whilst in England, served with a writ. Since the issue of the writ A has left 
England for America, and X has returned to India. The court, on an 
application on X’s behalf, dismisses the action.^® 

3. W, the wife of H, an officer in the Indian army, stationed in Bombay, 
goes to England. Within two months H takes proceedings in the Bombay 
court against W for divorce. Two days after the petition is served upon her 
in England, W begins a suit against H, who is then in England on short leave, 
for restitution of conjugal rights. H applies to the court to stay proceedings 
in W’s suit till the determination of the proceedings by H in Bombay. The 
court refuses to stay W’s proceedings. 

4. A and B reside in Honduras. X and Y are partners, and carried on 
business under the name of G & Co. in London. They are resident in England 
A, B and X had carried on business as partners in Honduras. The London 
firm are agents of the Honduras firm. On the dissolution of the Honduras 
partnership X obtains a decree in Honduras for taking partnership accounts. 
Before the accounts are taken A and B bring an action in England against 
X and Y for an account of the dealings between the two firms, alleging that X 
and Y have made improper profits of agency. X and Y deny having made 
improper profits, and counterclaim to have the accounts of the Honduras firm, 
A, B and X, taken. Application to have counterclaim struck out. Application 
refused.^^ 

5. A and X are engaged in moneylending transactions in Scotland and 
England, though both of them reside normally in England. A dispute 
arises between them as to the state of accounts between them, and almost 
simultaneously actions are started by X against A in Scotland, and by A 
against X in England. A asks that the court shall restrain X from proceeding 


® Logan v. Banh of Scotland (Xo. 2) [1906] 1 K.B. (C.A.) 141. Contrast Be 
Bonnefoi [1912] P. (C.A,) 233, in which the court refused to stay proceedings, 
the point involved being the interpretation of a holograph will in Enghsli of 
a domiciled Italian. 

Egbert v. Short [1907] 2 Ch. 206. The ratio decidendi seems to be the 
unfairness and inconvenience to X of liis being compelled to defend the 
action, .the decision of which would depend to a great extent on the Indian 
rules of procedure, in England, and to return to England for that purpose. 
As A knew of her alleged grievance before she left India, it looks as if A 
were using her right of suing X in England as a means of extortion* The 
case which is followed in Be Norton's Settlement [1908] 1 Ch. (O.A.) 471, 
nevertheless goes a very long way towards limiting the right to sue in 
England, for a foreign cause of action, any person whatever who is served 
with a writ in England. 

Thorrtlion t. ThorrS,on (1686) 11 P.D. (O.A.) 176. The ratio decidendi is 
(semhle) that W has prima facie a right to prosecute the suit, and that it 
was not made clear that her doing so would work oppression, or waste, or 
voxation. In Von Eckkardstein v. Von Eckhardstein (1907) 28 T.L.E# 6^ 
(O.A0 693, a stay was refused when a judicial separation was asked lor by 
flie wife, and the husband had commenced divorce proceedinge in Germany 
where he was domiciled. 

MuPrie v. Binmy (1887) 86 CkD. (G.A.) 614, 635. 
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with his action in Scotland. At the time when tins application is made, X*s 
action in Scotland has been actively prosecuted, while no statement of claim 
has yet been delivered in A’s action in England The court declines to restrain 
X from proceedings in Scotland.^^ 

6 A brings an action against X in England. A judgment is delivered by 
the Court in X’s favour A commences an action on the same issues in Ireland 
or Scotland. A may be restrained from continuing the proceedings.^’^ 

7 A collision takes place in a Dutch river between A, a British ship, and 
X, a Finnish ship. To avoid the arrest of A its owners enter reciprocally with 
the owners of X into bonds to provide bail if proceedings are begun within 
three montlis. Before the expiry of the time X is arrested in England and 
immediately after its owners commence proceedings in Holland and ask the 
court to stay the English action. The court declines to stay the action.^® 

8. As a result of a collision in the Red Sea, X, the owner of the steamship 
Janerdj claims damages in the Egyptian courts, and obtains bail from A, the 
owner of the Masconomo, who institutes a cross action there. A later issues 
a writ in jiersonam in England against X. X moves to have the writ set aside. 
Before notice is served A discontinues the cross action in Eg>Tpt The court 
declines to stay the action.^® 

9. A’s Greek vessel collides with and sinks B’s Argentine vessel in the 
River Parana. B sues A in the Argentine. A sues B in England. B seeks to 
stay the proceedings on the grounds, (1) that there is an action pending in the 
Argentine, where all the witnesses reside, and (2) that by Argentine law A 

See Cohen v. Eothfield [1919] 1 K.B. (C.A.) 410; Rothfield v. Cohen [1919] 
1 Sc.L.T. 138. Compare Re Derwent Rolling Mills Co. (1904) 21 T.L.E. 81; 
701; Jopson v. James (1908) 77 L.J.Cb. 824; Re Warrand (1892) 93 LTJ. 
82; Carter v. Hung erf ord (1915) 59 S.J. 428; Re Connolly [1911] 1 Ch. 731, 
746. In Heilman t. Falkenstein (1917) 33 T.L.R. 883, the defendant was 
restrained from proceedings in the United States, the question being one of 
an English settlement to be construed by Enghsh law. So in Vardopulo v, 
Vardopulo (1909) 25 T.L.E. 410, (G.A.) 618, the court refused to restrain 
proceedings for divorce in the country of domicile as the appropriate forum. 
In Christian v. Christian (1897) 67 86, 88, a husband was restrained 

from proceeding with an action for divorce in Scotland pending the trial 
his wife’s action for judicial separation in England, on the pound that the 
question of domicile could be settled at once in the English action. Where an 
administration action is proceeding in England, and the deceased^ was 
domiciled in England, hen^ciaries or creditors subject to English jurisdiction 
may be restrained from proceedings abroad. Hope v. Carnegie (1866) L.B. 
1 Oh. 320 ; Graham v. Maxwell (1849) 1 Macn. & G. 71 ; Carron Co, v. Moo- 
laren (1855) 5 H.L.C. 416, 441, 442; Baillie v. BaUlie a867) L,B. 5 Eq. 176; 
Be Boyse (1880) 15 591. Jurisdiction to restrain may similarly^ be 

exercised to secure equality in the distribution of assets in company liquidation, 
see Buie 56, p. 333, post, as' regards bankruptcy proceedmgs, Rule 54, pctt^ 
€tnd administration proceedings, Rule 176, posf. 

Booth Y. Leycester (1837) 1 Keen 579. 

The Jimo (1923) 128 Jj. T. 671; The Mannheim [1897] P. 13. Distinguish 
T^ Christiansborg (1885) 10 P.I>. 141; The Golaa [19&] P. 103, where the 
same plaintiff arrested the same ship hdih abroad and in England fad the 
action was stayed; The Gattarina Chiasseare (1876) 1 P.B. 868, actions by 
same plaintiff in Ireland and England; the latter stayed. In The Challenge 
and Uie Due d'Anrmle [1904] P. 41, proceedings in England XKjt barred 
by proceedings in France and anmilary proceedings in Belgium. 

The Jtmera [1926] P. 55. Hot do^ it make any difference that it is in 
Scotland that the plaintiffs in the English a<^ion in tern are defendants In 
an action m persomm ; the matter remains one of discretion; see The Lmdm 
[19813 P. 14, and note that the decision in The Bethawur (1^ 8 82, 

where Engli^ proceedings were stayed in favour of proceedings in a vine- 
Admiralty Court at Colombo, was unfavourably commented on by Xjcxd Eitor 
in The OhnsUansborg (3B85) 10 P-B. 141, 149. 
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has no remedy because liability is limited to the property available and B’s ship 
IS a total loss. The court declines to stay the action.^’' 

10. X, a naturalised British subject, enters into an English contract He 
breaks it and by fraud obtains a foreign judgment against A The court has 
jurisdiction to grant and does grant an injunction forbidding X to enforce the 
judgment thus obtained.^® 


Sub-Rule 1. — The court has jurisdiction to stay an 
action or restrain proceedings in a foreign court, as vexa- 
tious or oppressive, if proceedings are taken by the same 
plaintiff in respect of the same subject and against the 
same defendant both in the court and in a court of a 
foreign country. 

(1) If such foreign court is a court of the United King- 
dom or (semhle) of any country forming part of 
British territory, the plaintiff’s proceedings are 
prima facie vexatious.®’ 

(2) If such foreign court is a court of any country not 
forming part of British territory, the plaintiff’s 
proceedings are prima facie not vexatious.®® 

The. Madnd [1937] P. 40; of. The Itheka [1939] 3 All B.E. (O.A.) 630. 

18 Bllerman Lines, Ltd. v. Read [1928] 2 KB. (C.A ) 144, 152, 163, per Scrutton, 
L.J., 155, per Atkin, L.J., 168, per Eve, J. Compare Bushhy v. Munday 
(1821) 5 Madd. 297, 308, per Iieach, 'V.-C , -where defendant’s action in 
Scotland was stayed because of superior facilities for acquiring knowledge of 
facts m English court. Cheshire, p. 163, remarks that this * is the only case 
in which a defendant to an action in England has been restrained from con- 
tinuing an action which he has instituted abroad 
18 Not necessarily of exactly the same type; see Re Derwent Rolling Mills Co. 
(1904) 21 T.L.K. 81 (C.A.) 701; The Jasep (1896) 12 T.L.E. 375 (0. A.) 484; 
Moore v. Moore (1896) 12 T.L.E. 221; Armstrong v. Armstrong [1892] P. 98. 
What constitutes a proceeding abroad is considered in The Mannheim [1897] 
P. 13; The Juno (1923) 128 L.T. 671. 

There is no presumption if the actions are brought ^ one by a plaintiff in 
England, and the other by the defendant in the English action in a foreign 
court, or vice versa; see Garter v. Hungerford (1916) 59 S.J. 428; Hyman v. 
Helm (1883) 24 Ch.D. 531; Dawkins v. Simonetti (1881) 60 L.J.P. & M. 30; 
The Challenge and the Due d'Aumale [1904] P. 41, where a plaintiff in 
England was allowed to proceed, ignoring a judgment by default in France 
and ancillary proceedings to enforce it in Belgium in which the Enghsh 
plaintiff was seeking to set aside the order; The Delta (1876) 1 P.D. 393, 
where an action was brought against the Delta in England and one against 
the Italian B'rminia in France, and the former was not stayed, even when a 
judgment was rendered abroad; The London [1931] P. 14. A decision of 
a foreign court, on an action commenced later than an action in England, 
is no ground for a stay, Houston y. Sltgo (1885) 29 Ch.D. 448, 464 ; otherwise 
if the foreign action is begun first, Mutrie v, Binney (1887) 36 Ch.D. 614- 
21 McHenry v. Lewis (1882) 22 Ch.D. (O.A.) 397, 408, judgment of Bowen, L.J.; 
hut compare Cohen v. Rothfield [1919] 1 K.B. (C.A.) 410; criticised by 
Cheshire, p, 165. For Scotland see Hawkins v. Wedderhurn (1842) 4 D. 924; 
Fordyce v. Bridges, Hid., 1334. ^ 

23 XbicL.; Cox v. Mitchell 7 CB. (ii.sO 56; Pena Copper Mines, Ltd. v, 

Rio Tinto, Ltd. (1912) 106 T.L.E. 846; The Cap Blanco [1913] P. 130; 
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Comment 

‘ I think said Bowen, L.J., ‘ that Cox v. Mitchell . 

simply lays down the proposition that the mere pendency of an 
action abroad is not a suiSicient reason for staying an action at 
home, although the causes of action and the parties may be the 
same. So understood, it seems to me to be common sense. , . . 
This particular application is based on the suggestion that the 
Court ought to interfere to prevent what is called multiplicity of 
suits — ^litigation in various quarters of the world on the same 
subject-matter between the same parties and at the same time. 
[1.] Where there is more than one suit being carried on in the 
Queen’s Courts [in England], it is obvious that the case is wholly 
different. The remedy and the procedure are the same, and a 
double action on the part of the plaintiff would lead to manifest 
injustice, [2.] When you get to the case of concurrent litigation 
both in the Queen’s Courts in England and in the Queen’s Courts 
in Ireland and Scotland, the law has probably varied a little. At 
a time when it was difficult to enforce the judgments of an English 
Court in other parts of the United Kingdom, it was not unreason- 
able that the case of Lord Dillon v. Alvares^^ should have been 
decided as it was. At present I think that case can no longer be 
cited as conclusive law. [3.] With regard to the Queen’s Courts 
abroad, the Consular Courts abroad, the same sort of principle 
no doubt applies. They are Courts of co-ordinate jurisdiction, 
sufficiently in the nature of English Courts to render it probable 
that it may be true, as Sir Robert Phillimore says, that an English 
Court would not favour the institution and the prosecution of 
litigation both in the Consular courts and at home. [4.] But when 
you come to the Courts of the United States of America [or of 
any country not forming part of British territory], it seems to 
me the case is wholly different, and for the reasons which have 
been pointed out at length by the Master of the Rolls and Lord 
Justice Cotton. The fact that no English action has ever yet 
been stayed on the ground of concurrent litigation in America is 
a strong argument to prove that such concurrent American litiga- 
tion is not by itself a sufficient reason why an English action 
should be stayed. That the court has power to do it I agree. 
It is clear, not merely from reason, but from the language of Lord 
Cottenham and Lord Cranworth,^* referred to by Lord Justice 
Cotton, that this Court could do it if necessary for the purposes of 
justice, but some special drcuinstanoes ought surely to be brought 
to the attention of the Court beyond the mere fact that an action 

Mrchner S Co. v. Gruhun [1909] 1 Ch. 413; and compare Eule 62, p. SIS, 

ante, 

23 (1869) 7 C.B. {N.S.) 56. 

34 (1798) 4 Tes. 867. 

25 W$dderhum v. Weddmhum (1837) 4 Hy, 4; Or. 596. 

3« Corr&n Iron Co, v, iiclmten {18^} 5 416, 487. 


0. 


21 
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is pending between the parties on the same subject-matter in 
America.’ 

Illustrations 

1. A, who has commenced an action against X in a Scottish court, also 
commences an action against him for the same cause of action m the High 
Court. A’s proceedings are prima facie vexatious 2 ® 

2 A brings an action against X in Victoria, and also for the same cause of 
action brings an action against X in the High Court. A’s proceedings are 
(semble) prima facie vexatious.^® 

3 A brings an action against X in the court for breach of contract 
committed at New York. He has already commenced an action in a New York 
court against X for the same breach of contract A’s proceedings are not 
prima facie vexatious 

4. A & Co., an English company, brings an action against X and Y, a firm 
of French merchants, for non-delivery of the cargo of certain ships, and in the 
alternative for damages and for an injunction. When the action began the 
ships were in British waters They have since been removed to ports in 
France and taken possession of by X and Y. Proceedings have been com- 
menced by A & Co. in a French court for the recovery of the cargoes. The 
claim in the English action comprises the cargo of a ship which is not claimed 
in the French action The proceedings of A & Co. are not vexatious.^® 

5 A, a salvage contractor, is entitled to a maritime hen on a ship for work 
done in the Bosphorus. At Alexandria the ship is seized by the trustee of the 
owner who had become bankrupt. A claims in the Egyptian court from the 
trustee the amount of the salvage, but also issues a writ in rent against the ship 
which the trustee has sold and which has been taken to England by X, tlie 
purchaser. A’s proceedings in England are not vexatious, for the claim in the 
bankruptcy proceedings affords only a partial remedy, if any, and is entirely 
different from the relief obtainable in England.®^ 

Sub-Rule 2. — When an agreement for the submission 
to arbitration of differences on commercial or other 
matters, capable of settlement by arbitration, has been 
entered into by subjects or citizens of two or more of the 


McHenry v. Lewis (1882) 22 Ch.D. (C.A.) 397, 408, 409, judgment of Bowen, 
U.J. Compare judgment of Cotton, L.J., ibid , pp 405, 406. 

It may happen that A, who is plaintiff in an action m a foreign country 
against X in respect of a particular claim, makes the same claim here in 
England in the shape of a counterclaim m an action brought by X against A, 
Such a counterclaim will not prima facie be treated as vexatious, but under 
peculiar circumstances the plaintiff may be treated as one who has, in effect, 
brought concurrent actions in respect of the same cause of action both in 
England and in a foreign country. Mutrie v. Binney (1887) 85 Ch.D. (C.A.) 614. 
See Sub-Rule, clause 1; Logan v, Bmk of Scotland (No, 2) [1906] 1 X.B. 
(O.A.) 141; Htintly v. Gashell [1905] 2 Cb. 656. 

2 ® See Sub-Rule, clause 2. 

Peruvian Guano Go, v. Bockwoldt (1883) 23 Ch.D. (C.A.) 225, 232, 233. In 
Pena Gopher Mines v. Rio Tinto Co., Ltd, (1912) 105 L.T. 846, an mjnnction 
was issued restraining the defendants, who had brought an action unsuccess- 
fully in England on a contract containing a clause providing that it was to be 
construed as an English contract, from proceedmg with an action in Spain 
on the contract. The contract provided for recourse to arbitration, and the 
Court of Appeal held that the defendants could not by proceedings abroad 
^ defeat the intention of the danse, relying on Hamlyn d Co, v. Talisker Bis- 
tillery Co, [1894] A.C. 202. 

81 The ChuUndris [1927] P. 182, 196, per Bateson, I. 
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contracting States which ha\e ratified the International 
Protocol on Arbitration Clauses of 1923 , then on the 
application of any party to such a submission, the court 
shall, unless satisfied that the agreement or arbitration has 
become inoperative or cannot proceed, stay any legal pro- 
ceedings which may have been commenced against that 
party by any other party to the agreement. 

Comment 

TMs Sub-Rule is based on the Arbitration Clauses (Protocol) 
Act, 1924, which was passed in order to permit the carrying out of 
the Protocol on Arbitration Clauses signed at the meeting of the 
Assembly of the League of Nations on September 24, 1923, and 
duly ratified by a large number of States. Under this Protocol 
the parties to it recognise in Article 1 the validity of agreements 
made between parties, subject to the jurisdiction of different 
contracting States, for the submission to arbitration of differences 
which may arise with reference to commercial contracts or any 
other matter capable of settlement by arbitration, even if the 
arbitration is to take place in a coimtry to whose jurisdiction none 
of the parties are subject. Any contracting State may, however, 
limit its acceptance to contracts deemed commercial by its 
national law. The arbitral procedure including the constitution 
of the tribunal shall be governed by the will of the parties and 
the law of the country in which the arbitration takes place, 
and the contracting States agree to facilitate procedure in accord- 
ance with their arbitration laws. They also agree to secure the 
execution by their authorities, and under the terms of their national 
laws of abitration, of awards thus made.^^ It is, however, expressly 
provided by Article 4 that ‘ the tribunals of the contracting parties, 
on ’being seized of a dispute regarding a contract made between 
persons to whom Article 1 applies, and including an arbitration 
agreement whether referring to present or future differences which 
is valid in virtue of the said Article and capable of being 
carried into effect, shall refer the parties on the application of 
either of them to the decision of the arbitrators. Such reference 
shall not prejudice the competence of the judicial tribunals in 
case the agreement or arbitration cannot proceed or becomes 
operative ^ 

The provision for reference to the arbitrators was clearly not 
in full harmony with the Arbitration Act, 1889; for Ihiglish law, 
unlike Scottish law, does not regard an arbitration agreement as 
effectively ousting the jurisdiction of the courts.®® Hence the Act 

32 See the Arbitration (Foreign Awards) Act, 1930, and Buie 95, poat, p. 48S. 

33 Contrast s. 4 of the Act oi 1889, where a stay proceedings is only facnitadve 
if the court is ‘ satisfied that thw is no sufficient reason why the matter 
^uld not be referred *. 
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of 1924# was necessary to overrule the Arbitration Act, 1889, in so 
far as this point was concerned. The Act applies also to Scotland 
and to Northern Ireland. 


Illustration 

A, resident in France, and X, resident in England, enter into a commer- 
cial contract, and agree that any disputes arising under it shall be referred 
to arbitration by a defined body m England. Difficulties arise, and A 
commences an action in England against X, claiming rescission of the contract. 
X applies to the court for a stay of the proceedings. The court must grant 
a stay, unless it is satisfied that the agreement is inoperative, or that it is no 
longer possible that arbitration should proceed, e g , through the death of the 
arbitrator named in the agreement. 


Stjb-Rule 3. — ^When a foreign judgment is capable of 
registration under the Foreign Judgments (Reciprocal 
Enforcement) Act, 1938,“* then the court must stay any 
legal proceedings in England for the recovery of money 
due under such foreign judgment. ““ 

Gomment 

The object of the Act of 1933 is to insist that where execution 
can be obtained by the simple procedure of registration, an action 
on the judgment must not be brought. The Administration of 
Justice Act, 1920, does not deprive the plaintiff of Ms common 
law right to sue upon the foreign judgment, though it may cause 
him to lose costs if he so sues.®® 


Section 6; Order XLI B, for which see Annual Practice. 
3^ See p. 426. 
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EXTRA-TERRITORIAL EFFECT OF ENGLISH 
JUDGMENT; ENGLISH BANKRUPTCY; 
ENGLISH GRANT OF ADMINISTRATION 

1. ENGLISH JUDGMENT 

Rule 53. — A judgment of the court (called in this Digest 
an English judgment) has, subject to the Exceptions here- 
inafter mentioned, no direct operation out of England. 

The extra-territorial effect (if any) of an English judg- 
ment is a question of foreign law. 

Comment 

The judgment, or in other words the command of a court, 
cannot of itself operate beyond the limi ts of the territory over 
which the court has jurisdiction. An English judgment, therefore, 
has, proprto vigore, no operation in any country but England. 
The courts of a foreign country may, and no doubt in some cases 
will, give effect to an English judgment.' But whether, to what 
extent, and by what means, a foreign, e.g., a French or Victorian 
court, will enforce an English judgment, or recognise the effect of 
such a judgment on the status of persons affected by it, is a 
question not of English but of foreign law. 

Exception 1. — An English judgment for any debt, 
damages, or costs may be rendered operative in 
Northern Ireland or Scotland by registration of a 
certificate thereof in accordance with the provisions 
of Rule 88.® 


See Intro., pp. 23, 26, 32, ante; WolS, ss. 231-33, 260. l^ect is freely given 
in Scottish courts, and those of other parts of British territory. See Chap, 16, 
and compare the foreign Judgments {Reciprocal Enforcement) Act, 1933, 
as to the effect of an English judMent in the courts of a country not forming 
part of the British Coinmonwe^th» provided a treaty has been concluded 
with the foreign country. Such treaties have been made with France (S. B, 
& 0, 19^, I, p. 1603) and Belgium (S. B. & 0. 1936, 1, p. 1447). For India 
see 8. E. & 0, 1938, No* 13^. In general, less regard is paid to English 
judgments abroad than k shown to foreign judgments in England- 
2 See €hap. 16, Rule 88, post, as to the extension of certain judgments in 
pers^nmh throughout the 0nited Kingdom; and Judgm^te Ext^sicu Act, 
1868- See also itole 89, post^ as to the ^tension to other parts d B^lkh 
territory of judgments of courts of the 0nited Kingd<un- 

825 
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Exception 2. — Any order of an English Bankruptcy 
Court shall be enforced in Scotland and Northern 
Ireland and is enforced in Eire in the courts having 
jurisdiction in bankruptcy there in the same manner 
as if the order had been made by the court which is 
required to enforce it/ 

Exception 8. — Any order made by the court in England 
having jurisdiction to wind up a company in the 
course of such winding-up shall be enforced in Scot- 
land and Northern Ireland in the courts that would 
respectively have jurisdiction in respect of that com- 
pany if registered in Scotland or Northern Ireland, 
and in the same manner in all respects as if the order 
had been made by these courts/ 

Exception 4. — The powers and authority with regard to 
the administration and management of the estate 
of a lunatic or defective conferred by the Lunacy 
Act, 1890, and amending Acts on the Judge in 
Ltmacy shall apply to the property of a lunatic or 
defective, whether immovable or movable, situate 
in any British territory/ 

Exception 5. — ^The powers of the court in England to 
make vesting orders under the Trustee Act, 1925, 


® See the Bankruptcy Act, 1914, s. 121. Similar provision is made for the 
enforcement in England of orders of the Scottish and Northern Irish Bank- 
ruptcy Courts. This Act still applies in Eire. See with regard to s. 122 
Be Bullen [1930] Ir E. 82; Be Corhallis [1929] Ir.E. 266; and as regards 
s 18 (1): Be Reilly [1942] Ir.E 416, 420. And see post, p. 437, note 5. 

^ See the Companies Act, 19^, s. 276 Similar provision is made for the enforce- 
ment in England of orders made by the courts in Scotland and Northern 
Ireland in the course of the winding up of companies registered in Scotland 
or Northern Ireland. The position of Eire is the same as in the case oi 
bankruptcy, t.e., the rule uo longer rests on the Imperial Act (the Companies 
Act, 1948), and is a mere matter of foreign law, subject to one distinction. 
S. 122 of the Bankruptcy Act, 1914, which virtually provides for the co-opera- 
tion of all British courts m bankruptcy proceedings still applies to Eire, but 
there is no^ similar provision m the Companies Act, 1948', and the Companies 
(Consolidation) Act, 1908, s. 180 still in force in Eire no longer applies in 
England. Compare Re PortarUngtan Electric Light and Power Co. [1922] 1 
Ir.E, 100. Hence the slight difference in the statement of Exceptions 2 and 3. 
See also Be Bank of Egypt [1913] 1 Ir.E. 602. 

5 See the Lunacy Act, 1890, s. 110. Compare s. 131 as to Scotland, Northern 
Ireland and Eire. The powers conferred by that Act are extended by the 
]jnnacy Act, 1908, s. 1, the Mental Beffciency Act, 1913, s. 64, and the Mental 
Treatment Act, 1930, s, 5 (16). See Buie 124, p. 515, post. 
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shall extend to all property in British territory 
except Scotland/' 

2. ENGLISH BANKRUPTCY ' AND WlNDlNG-UP OF 
COMPANIES ® 

(1) BANKRUPTCY 

(a) As a7i Assignment.^ 

Rule 54/° — An assignment of a bankrupt’s property 
to the trustee in bankruptcy under the Bankruptcy Act, 
1914 (English bankruptcy), is, or operates as, an assign- 
ment of the bankrupt’s 

(1) immovables “ (land) ; 

(2) movables ; 

whether situate in England or elsewhere. 


G See the Trustee Act, 1925, s. 56. For the cases m which vesting orders may 
be made by the court, see especially ss, 44 and 51 of the Act. Similar powers 
were given to the Irish courts by the Trustee Act Amendment Act, 1894, 
s. 2, which is not repealed by the Act of 1925, and is in effect continued in 
force as regards Eire by Article 73 of the Constitution of 1922 and Article 50 (1) 
of the Constitution of 1937, and the Trustee Acte, 1888 to 1931 (see Act No, 20 
of 1931, s. 6 (2) ). S. 2 of the Act of 1894 is made effective as regards Northern 
Ireland in respect of orders made in Eire by s. 8 of the Irish Free State 
(CJonseqnential Adaptation of Enactments) Order, 1923; see also s. 3 of the 
Adaptation of Enactments Act, 1922 (No. 2), Compare Re Hewitt (1858) 6 
W-R 537 ; Re L<imoiU (1876) 4 Ch E. 325. 

Under ss. 84 and 54 of the Trustee Act, 1850, vestmg orders were made of 
lands in Canada, Re Groom Trust Estate (1864) 11 L.T. 886. 

In the case of Scotland recourse is necessary by English trustees to the nobtle 
officium of the Court of Session: see Be Forrest (1910) 54 S.J. 737, Re Georges 
(1921) 65 S,J 311; Be Carruthers' Trustees (1896) 24 R, 238; Re Allan's 
Trustees (1896) 24 B. 238; (1897) 24 R. 718; Re Pender's Trustees (1903) 5 
F. 504, (1907) 9 P. 207. 

^ For the court's jurisdiction in Bankruptcy, see Chap. 7, p. 276, ante, 

s For the court's jurisdiction in Winding-up of Companies, see Chap, 7, p. 291, 
ante 

» See the Bankruptcy Act, 1914, s. 18 (1), with which read as, 37-45, 53, and 
167. See, generally, as to the eirtra-territorial effect of bankruptcy as an 
assignment, Cheshire, pp. 639-47; Wolff, ss. 531-538; Westlake, Chap. 6, 
pp, 16^188; PhilHmore, ss. 765-779; Foote, pp. 265 , 266, 333, 3i^; 0oudy, 
Law of Banlcruptcy in Scotland, 4th ed.. Chap. 48; Story, »s. 403-422; 
Baldwin, pp. 281-283. And see p. 437 , note 1. 

See the Bankruptcy Act, 1914, ss. 38, 53, 167; Re Anderson [1911] 2 K.B. 896; 
Re Temple [1947] Ch. 345. For the righto of English and foreign trustees 
in successive bankruptcies as regards property in England accruing after the 
first bankruptcy, see Rule 99, post, p. Am, 

For definition of * immovables *, see ]^- 40, 46, 46, anle. 

For definition of ' movables *, pp* 41, 45, 46, elite. 



328 


JURISDICTION OF THE HIGH COURT 


Commeiit 

Under the Bankruptcy Act, 1914^ s. 167, the bankrupt’s 
^ property * ^ includes money, goods, things in action, land, and 

every description of property, whether real or personal, and 
whether situate in England or elsewh&re; also obligations, ease- 
ments, and every description of estate, interest and profit, present 
or future, vested or contingent, arising out of or incident to 
property as above defined 

Hence, speaking generally, the bankruptcy (i.e., the debtor’s 
being adjudicated a bankrupt) transfers to the trustee, as far as 
an Act of Parliament can accomplish this result, all the bankrupt’s 
property, whatever its situation, and this irrespective of the 
bankrupt’s domicile or nationality.^^ The bankruptcy, moreover 
(except in the case of certain bona fide transactions without notice 
specially protected by the bankruptcy law),^® relates or dates back, 
as far as the title of the trustee is concerned, to the ‘ commence- 
ment of the bankruptcy ’, and by this term is meant the time of 
the act of bankruptcy, or (if the bankrupt is proved to have 
committed more acts of bankruptcy than one) of the first act of 
bankruptcy proved to have been committed by the bankrupt within 
three months next preceding the date of the presentation of the 
bankruptcy petition.^^ And this doctrine of relation applies to ail 
property of the bankrupt, wherever situate, at any rate within 
British territory.^® 

The property so vested must be in strictness * property of the 
bankrupt ’ ; and property which once belonged to the bankrupt, 
if it has before the commencement of the bankruptcy become 
already vested in some other person, e.g., in the trustee under a 
Scottish bankruptcy,^® is not the property of the bankrupt, and 
does not vest in the trustee under the English bankruptcy.^® 

With certain limited exceptions, which have nothing to do with the rules of 
private international law, e.g., property held by the bankrupt in trust for 
another person, or tools or wearing apparel of the bankrupt, his wife and 
children. See Bankruptcy Act, 1914, s. 38. 
lA See Bankruptcy Act, 1914, s. 167. See as to the interpretation of this section 
in Scotland, Salaman v. Tod [1911] S.C. 1214. 

13 Under the Bankruptcy Act, 1914, Bnghsh courts give to an English bank- 
ruptcy a wider effect than they would independently of Acts of Parliament 
(see Rule 97) give to a foreign bankruptcy. (See Rules 98 and 99, post.) 
See Sill v. Worswich (1791) 1 H.Bl. 665; Sellcng v. Dams (1814) 2 Rose 291; 
Royal Bank of Scotland v. Cuthlert (1813) 1 jfose 462. Compare Re Artola 
Hermanos (1890) 24 Q.B.D. (C.A.) 640. 

13 Bankruptcy Act, 1914, s. 46. 

1^ Bankruptcy Act, 1914, s. 37. 

18 See Chap. 29, for the application of special rules of bankruptcy as against 
foreign creditors. 

13 See Bankruptcy (Scotland) Act, 1913, s. 97. 

20 Ootnpare Be A Deltor [1922] 2 Oh. (O.A.) 470, where this proposition was 
not questioned; see post, p. 444, Rule lOO, n. 36. A judgment in rem in a 
forei^ court* even after the commencement of the bankruptcy wbuld 
' apparently defeat the trustee’s title. Compare Minna Craig Steamship Co. 
V, GharUred etc.^ Bank [1897] 1 <3.B. (C.A.) 460 (company liquidation), and 
-note 21, posi^ 
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Moreover, if a bankruptcy in one country operates as an 
assignment of property situate m another, the property passes, 
speaking generally, subject to any charges which are recognised 
as pertaining to it under the law of the country in which it is 
situated.^^ 

The exact extent, however, to which an English bankruptcy 
operates outside the United Kingdom in respect of immovable and 
movable property is a matter of some dijfficulty- It is submitted 
that the proper construction of the Act of 1914, as of the Act of 
1883, is as follows : — 

(1) An English bankruptcy ojierates as an assignment to the 
trustee of all i mm ovable and movable property of the bankrupt 
situated in any part of British territory, subject, however, to the 
carrying out of any formalities requisite under the local law in 
respect of conveyances or assignments of property.-* 

However, s. 53 (4) of the Bankruptcy Act of 1914 pro\Tdes that 
*the certificate of appointment of a trustee shall, for all purposes 
of any law in force m any part of the British dominions requiring 
registration, enrolment, or recording of conveyances or assignments 
of property, be deemed to be a conveyance or assignment of 
property, and may be registered, enrolled, and recorded accord- 
ingly The trustee has, therefore, the right to secure control of 
the whole of the bankrupt’s property of any kind, and may invoke, 
if necessary, the assistance of the local court exercising bankruptcy 
jurisdiction under s. 122 of the Act,-^ 

(2) An English bankruptcy operates as an assignment to the 
trustee of immovable or movable property situate outside British 
territory, only in so far as the law of the cotmtry where the 
property is situate makes provision to this effect. But the 
trustee is under the duty of obtaining, so far as the law of such 
country permits, control of the bankrupt’s property, and the 
bankrupt must render him all possible assistance in this regard. 

It is clear that under the recognised principles of the inter- 
pretation of British Acts of Parliament it cannot he assumed that 
it is the pmrpose of the Act of 1914 to operate so as to effect 
of itself an assignment of the bankrupt’s property outside 
British territory, and no judicial decision supports such an 
interpretation of the Act. On the other hand, it is equally clear 

See Be Somes^ ex p. De Lemos (18^) S Mans. ISl; Galbraith V. Grimskaw 
[1910] A.G. 508; Singer Go. v. Fry (1915) 84 2025. So in Sootlana: 

Hunter v. Palmer ^§25) 3 S. 586; Goetze v. Aderg (1874) 2 B. 150. See* 
posii p, 441, Buie 99, n. As regards real estate under a Scottish b«ah- 
raptcy, see s. 97 (3) of the Banfarapt^ (Scotland) Act, 1918. White v. Btigge 
(1843) 5 D. 1148. 

See Callender v. Colonial Secretary of Lagos [1891] A.G. 460; Bx p. Borers 
(1881) 16 Ch.B. (O.A.) 665, 666. also Bale 97 poet; and compare Nm 
Zealand Loan and Mercantile Agency Co, V, Morrison [1898] A.C, 849, 358. 
2^ Gompare liafleur, Conflict of Latos, p. 286, with regard to Quebec. As regards 
Bire, see Re Bullen [1930] InK Be OorhSlUs [1929] IrJ8. 266; Be 
Reilly [1942] Ir.B. 416, 420; Be Sykes 101 laJ.Qh. m. icoA m 
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that it is the intention of the Act so far as possible to secure that 
the property of a bankrupt situate outside British territory 
shall be made available for the payment of his debts, and there 
can be no doubt that, if the debtor is personally within the 
jurisdiction of the court, he may be ordered to execute in the 
proper form any instruments which may be necessary under the 
law of the country, in which his property is situate, to transfer 
the ownership of the property to the trustee. The trustee is 
clearly under an obligation to make every reasonable effort by 
application to the courts or otherwise to realise the debtor’s 
property for the benefit of the creditors, and he may in a suitable 
case be able to obtain decrees from the courts restraining creditors 
from proceedings against property of the bankrupt abroad which 
tend to interfere with the equal distribution of the assets of the 
bankrupt.^^ 

From a practical point of view the question is of importance 
in those instances in which a creditor of the bankrupt who has 
obtained possession of property of the bankrupt in some country 
outside British territory comes within the sphere of jurisdiction 
of the English courts. Unfortunately there is extremely little 
judicial authority of recent date bearing on this topic. The 
older cases were decided at a time when the bankruptcy law was 
in a state of imperfect development and when the conflict of laws 
had been little studied. The following principles, however, may 
be laid down with a fair amount of certainty : — 

(1) A creditor who receives abroad any part of the bank- 
rupt’s property will not he allowed to prove under the English 


24 Be Harris (1896) 74 L.T. 221; Banbcuptcy Act, 1914, s. 22 (2). Contrast 
Selkrig v. Datis (1814) 2 Bose 97, 291; 2 Dow 230; Cockerell t. Dickens 
(1840) 3 Moo.P.C, 98, 133. As to Scotland, see the Bankruptcy (Scotland) 
Act, 1913, s. 77. 

2 s The courts will not restrain proceedings abroad by a foreigner in a foreign 
country which is not bound by the Bankruptcy Act, 1914: Re Chapman (1873) 
L.B. 16 Eq. 76 ; but they will restrain Bnghsh creditors : Re Distm, ex p, 
Ormiston (1871) 24 L.T. 197; and proceedings in an Irish court by an Irish 
creditor who had proved in the English bankruptcy: Ex p, Tait, re Tait 
(1872) D.B. 13 Eq. 311; and proceedings in a colony: Re Spalding, ex p. 
Official Receiver (1889) 61 D.T. 83. Foreign creditors may, of course, 
be restrained from suits in English courts: Ex p. Levering j re Thorpe (1873) 
27 L.T. 863. Compare, as regards wmding-up of a company Be Central 
Sugar Factories of Brazil [1894] 1 Ch. 369; Be Oriental Steam Co., ex p. 
Somde By. Co. (1874) 9 Ch. 657 ; Be International Pulp and Paper Co. (1876) 3 
• Ch.D. 594, 699; Re North Carolina Estate Co. (1889) 6 T.L.E. 328; 

Re South-Eastern of Portugal By. Go. (1869) 17 W.B. 982; Re Belfast Ship 

Owners' Co. [18941 1 Ir.E. 321 But an English mortgagee was not restrained 
from proceeding abroad to enforce a mortgage on land given by an English 
company which was being wound np: Moor v. Anglo-Italian Bank (1879) 19 
Oh.D. 681. Compare Ex p, Rogers^ re Boustead (1881) 16 Ch.D. 665. 

8ee Minna Craig Steamship Co. v. Chartered Mercantile Bank of India 

[1897] 1 Q.B. 460, 468-470 (G.A.). 

Hunter v. Potts (1791) 4 T.E. 182; Sill v, Worswick a'791) 1 H.B1. 665; 
Philips V, Hunter (1795) 2 H.BL 402 ; Cheshire, pp 640^7 ; Wolff, s. 636 ; 
Westlake, ss. 142, 143, pp. 183, 184. 
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bankruptcy, unless he brings into the common fund the part so 
acquired.-^ The Act aims at securmg that all the property of 
the bankrupt shall be available in payment of his debts, and it 
seems clear that any person who seeks to prove under the 
bankruptcy must be subject as regards his claim to this principle. 
The rule will, accordmgly, apply whatever the nature of the 
property or the means by which the creditor obtained possession 
of it, and whatever the nationahty of the creditor. 

(2) If the creditor has recovered property of the bankrupt, 
whether under the judgment of a court abroad or without legal 
process, the trustee can by an action in England compel him to 
refund the value of the property thus obtained, provided the 
creditor is subject to the jurisdiction of the English courts. The 
extent of this jurisdiction is not quite certain.*® 

The fact that the Act gives extra-territorial validity throughout 
British territory to an English bankruptcy raises the question 
whether any court in British territory can treat an English 
bankruptcy as invalid, on the ground, e.g., that in the opinion of 
a Scottish or Victorian court the English court has exceeded the 
jurisdiction conferred upon it by the Act of 1914. The answer to 
this question seems clearly to be that any court in British 
territory must treat the English bankruptcy as valid, and that 
any person who asserts that the English court has exceeded its 
jurisdiction, e.g., by adjudging bankrupt a person not subject to 
the English bankruptcy law, must appeal to the proper tribunal 
in England and cannot ask a court in British territory to 

27 Ex p. Wtlson (1872) L.R. 7 Ch. 490; Banco de Portugal v. Waddell (l&SOj 
5 App.Cas. 161. See also the Scottish cases, Lindsay v. Paterson UB40) 2 D. 
1373; Stewart v. Auld (1851) 13 I>. 1337; Clydesdale Bank v. Anderson (ISOOI 
27 ScX.E. 493. In Tiew of the decision m Cockerell v. Dickens (1840) 3 
Moo.P.C, 98 It has been suggested that a creditor need not bring into account 
what he may have received from real estate in a foreign country, but Cockerell 
V. Dickens only shows that this rule might apply where the bankruptcy could 
not purport to affect foreign immovables and it is inapplicable since the Act 
of 1914 shows clearly that so far as the legislation can provide it extends to 
such immovables, i.e., it will not allow creditors to secure part payment 
thence and yet claim in England. Thus while English bankruptcy law cannot 
directly affect the proceeds of foreign land, it will do so indirectly. If a 
foreign creditor proves in an English bankruptcy, he may be ordered to restore 
property of the debtor improperly in his possession: Ex p, Robertson ^ re 
Morton (1875) E.B. 20 Eq. 733. But see Re Bowes [1889] W.N. 58. 
Compare Cheshire, pp. 641—47 ; Wolff, e. 535 ; Westlake, ss. 142, 143* It is 
snhmitt^, following Cheshire, pp. 646-47, that jurisdiction must be under- 
stood in the sense of bankxupcy jurisdiction under s. 4 (1) (d) of the Bank* 
mptcy Act, 1914. Dicey {6th p. 372) stated that the trustee cannot 
compel a creditor to refund, if the creditor has recovered property of the 
bankrupt (1) under the judgment of a court abroad delivered with knowledge 
of the English bankruptcy; or (2) without legal process or under the judg- 
ment of a court abroad, but without notice of the bankruptcy to the foreign 
court, provided that the law of the country where the property was lecDvered 
does not recognise the title of the trustee under the English bankruptcy. 
Other writers have suggested that jurisdiction is determined by tbe domicile 
or nationality of the creditor. For a detailed criticism, see Chsshire, 
loc. mU See m v. Worswick (1791) 1 H:.B1;665, m; Hunter v. Potts a791) 
4 T.R. 182; PMUps v. Hunter 0795) 2 H.B1. 402. 
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review the decision of the English court.^® This would appear to 
be the case even if the person aggrieved alleges that the English 
court has acted under a misapprehension of fact, e.g., as to 
his domicile, or that the adjudication in bankruptcy was obtained 
by fraud, and it is obvious that any other view would result 
in a serious impairment of the effectiveness of the principle of 
the operation throughout British territory of an English 
bankruptcy. 

Illustrations 

In the following illustrations N is a debtor made bankrupt under the 
English Bankruptcy Act, 1914 1 — 

1. N, at the time of his being adjudicated bankrupt, possesses movables, 
tnz., money and debts, owing to him in Scotland, the Isle of Man, and 
Victoria. The bankruptcy is an assignment to the trustee in bankruptcy of 
such money and debts 

2. N, at the time of his being adjudicated bankrupt, possesses land in 
Scotland, Eire, the Isle of Man, and in Victoria. The bankruptcy is an assign- 
ment to the trustee of such land, and authorises the trustee to proceed to take 
such steps as may be necessary under the local law to obtain due registration 
and record of the transfer of ownership of the land from N to the trustee.^ ^ 

3. N, at the time of his being adjudicated bankrupt, possesses shares in a 
railway company registered in Victoria. The bankruptcy is an assignment to 
the trustee of N’s right to the shares, and authorises the transfer of these 
shares, on application by the trustee, from the name of N to that of the 
trustee in the company’s register. 

4. N, at the time of his being adjudicated bankrupt, possesses land and 
goods in Italy. The bankruptcy is an assignment of the land and goods to the 
trustee, in so far as the law of Italy permits it to operate as such an assign- 
ment, but not otherwise .^2 

6. N, after the commencement of the bankruptcy, but a month before he is 
adjudicated bankrupt, possesses goods and money in Scotland and Victoria. 
The bankruptcy is an assignment to the trustee in bankruptcy of such goods 
and money to the same extent to which it would have been an assignment if 
the goods and money had been situate in England.®® 

6. After N is adjudicated bankrupt, X recovers from him in New York, 
whether with or without legal process, £100 due from N to X. X then 
attempts to prove under N’s bankruptcy for a sum of £500 also due by N to 
X. He will not be allowed to prove unless he pays over to A, the trustee, the 
£100 recovered.®*^ 

7. After N is adjudicated bankrupt, X obtains by proceedings in a New 
York court, £1,000 due by N to X. X comes to England, and is sued by A, 

See the Bankruptcy Act, 1914, ss. 121, 122, the terms of which seem to exclude 
any discretion on the part of the courts in regard to the validity of English 
adjudications, and it has been so held in Scotland : Wilkie v. Cathcart (1870) 
9 M, 168; Salaman v. Tod [1911] S.C. 1214, 1220. It should be noted that 
6. 122 still applies in Eire; see ante, p. 326, note 3. For facilities for 
enforcement see (India) Presidency-towns Insolvency Act, 1907, s. 126; 
Provincial Insolvency Act, 1920, s. 77. 

See p. 329 (1), ante. 

See p^329 (1), ante; Re Bullen [1930] Ir.E. 82; Re Corballis [1929] Ir.E, 
266; Re Reilly [1942] Ir.B. 416, 420. 

See p. 329 (2), ante. 

As to the effect of an English bankruptcy on antecedent transactions, see 
, Bankruptcy Act, 1914, ss. 37, 40-47, 

®4 See pp, 830, 331, ante. 
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the trustee, for the £1,000. A cannot recover, unless X is a creditor in the 
meaning of section 4 of the Act of 1914 


(b) Asa Discharge. 

Rule 55.®^ — A discharge under an English bank- 
ruptcy from any debt or liability is in any British territory 
where the Imperial Bankruptcy Acts apply, a discharge 
from such debt or liability, wherever or under whatever 
law the same has been contracted or has arisen. 


(2) WINDING-UP 

Rule 56. — The winding-up of a company under the Com- 
panies Act, 1948/® impresses the whole of the property 
of the company in the United Kingdom with a trust for 
the application in the course of the winding-up, for the 
benefit of the persons interested in the winding-up."® 

Comment 

The principles applicable to the winding-up of a company differ 
in essential respects from those affecting bankruptcy It is now 
definitely established^^ that the Companies Acts do not, except 
when express provision is made to the contrary, affect the rights 
and liabilities which a company may possess outside the United 
Kingdom, and that in particular property outside the United 
Kingdom does not become vested in the liquidator by virtue 
of a winding-up order. On the other hand, the liquidator is 
empowered to take into his custody all the property and things in 
action to which the company is entitled in the United Eangdom,*® 
and any order made by the court in England in the course of 


See p. $81 ante. Campare Ex %>, Smith (1862) 31 IjJJS, 60. 

37 See Ellts Y. McHenry (1871) LJR. 6 O.P. 228; Edwards v. Ronald (1830) I 
Knapp 359. And see Chap. 17, Rules 101-103, post. 

Part V, ss. 211-365, as to the powers of liquidators, see especiaU7 ss. 237-251* 
See Cheshire, pp. 632-36; Wolff, ss. 85 , 287; Westlake, ss. 138, 141, 142; 
New Zealand Loan and MerGarttde Co. v. Morrison [1898] A.C. 349, 357; 
Moor V. Anglo-Italian Bank (1879) 10 Ch.D. 681, 688; Be Nelson [1918] 1 
K.B. (C.A*) 459 (a case of bankruptcy). Compare Me Orienlal Inland Steam 
Co., ex p* Scmde Ry. Co. (1874) L.R. 9 Ch. 567 ; Mtnna Craig Steamship Co. v. 
Gharteredy etc , Bank [1697] 1 Q.B. 55, 460 (C.A.), 

■*0 Bnles 54, 65, pp, 327, 333, ante. 

*1 New Zealand Loan and MereantiU Agency Co. V- jlformon [1898] A.C. 349; 
Be Vocalion (Foreign), Ltd. [1932] 2 Ch. 196» 201* See also (hbbs v. SocUid 
Industrielle (1890) 25 Q.B.D. (CX) Qveensland Mercantile and Agency 
Co. V. Australasian Investment Co. (1888) 15 B. 935, 939, and ante, p. 326, 
n. 4. Por Canada, see Allen v. Sanson (1^0) 16 87, IS B.C.B* 667; 

Bowis V* Quebec Bank^ BJ.Q. 2 Q.B, 666. Compare Johnson, Convict of 
LamSy Vol. 2, p. 518, n. 1. 

42 Comianies Act, 1946, ss. 243-214, 
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the trustee, for the £1,000 A cannot recover, unless X is a creditor in the 
meaning of section 4 of the Act of 

(b) -4.S a Disclxarge. 

Rule 55 — A discharge under an English bank- 
ruptcy from any debt or liability is in any British territory 
where the Imperial Bankruptcy Acts apply, a discharge 
from such debt or liability, wherever or under whatever 
law the same has been contracted or has arisen. 


(2) VVINDIXG-UP 

Rule 56. — The winding-up of a company under the Com- 
panies Act, 1948,^® impresses the whole of the property 
of the company in fhe United Kingdom with a trust for 
the application in the course of the winding-up, for the 
benefit of the persons interested in the winding-up. 

Comment 

The principles applicable to the winding-up of a company differ 
m essential respects from those affecting banhxuptcy.**® It is now 
definitely established*^^ that the Companies Acts do not, except 
when express provision is made to the contrary, affect the rights 
and liabilities which a company may possess outside the United 
Kingdom, and that in particular property outside the United 
Kingdom does not become vested in the liquidator by virtue 
of a winding-up order. On the other hand, the liquidator is 
empowered to take into his custody all the property and things in 
action to which the company is entitled in the United Kingdom,*^ 
and any order made by the court in England in the course of 


See p* 331 ante. Compare Ex p Smith (1862) 31 L.J.B. 60, 

37 See Ellis v. McHenry (1871) Ii.R. 6 C.P. 228; Edwards v. JHonald 0830) 1 
Knapp 359. And see Chap. 17, Rules 101-103, post, 

3* Part V, ss. 211-365, as to the powers of liquidators, see especially ss, 237-251. 
3® See Cheshire, pp. €32-36; Wolff, ss. 85, 287: Westlake, ss. 138, 141, 142; 
New Zealand Loan and Mercantile Go, v. Morrison [18^3 A.O, 349, 357; 
Moor Y. Anglo-Italian Banh (1879) 10 Ch.jD. 681, 688; Me Nelson [1918] 1 
K.B. (C.A.) 469 (a case of bankruptcy). Compare Be Oriental Inland Steam 
Co., ex p. Scmds By. Co. (1874) L.R. 9 Ch. 667; Minna Graig Steamship Co, v. 
Chartered, etc., Banh [1897] 1 Q.B. 66, 460 (C.A.). 

Enles 54, 65, pp. 327, 333, ante. 

New Zealand Loan and Mercantile Agency Co. v. Morrison [1898] A.G. 349 ; 
Me Vocation (Foreign), Ltd. [1932] 2 Ch. 196, 201. See also Gibbs v. Socidtd 
Industrielle (1890) 25 Q-B,D. (C.A.) 399; Qmmsland Mercantile and Agency 
Co. T. Australasian Investment Co. 0888) 15 R. 935, 939, and ante, p. 326, 
n. 4. Bor Canada, see Allen v. Bamon (1890) 16 Q.LJEfc. 87, 18 S.C.B. 667 ; 
jpotois V, Quebec Bank, BJ.Q. 2 Q.B. 666. Compare Johnson, Cmt/liot of 
Laws, Nol. 2, p. 518, n. 1. 

Companies A^, 1948, ss. 243-244. 
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winding-up a company shall be enforced in Scotland and 
Northern Ireland in the courts that would respectively have juris- 
diction in respect of that company if registered in Scotland or 
Northern Ireland.^^ 

Where any company registered in England is being wound 
up by or subject to the supervision of the court, any attachment, 
sequestration, distress, or execution, put in force against the estate 
or effects of the company after the commencement of the winding- 
up shall be void to all intents/^ A difficult question, however, 
arises with regard to the case where a company, though registered 
in England, carries on business abroad, and after the commence- 
ment of the winding-up a creditor obtains judgment against the 
company and levies execution on its effects, while at the same time 
he claims repayment from the liquidator of sums due to him 
from the company in England. As regards the winding-up of an 
insolvent company registered in England, it is expressly provided 
in the Companies Act, 1948, s. 317, that the same rule shall be 
observed with regard to the respective rights of secured and 
unsecured creditors, and to debts provable, as are in force for the 
time being under the law of bankrupcy in England with respect 
to the estate of a bankrupt. It seems, therefore, to follow that 
a creditor who desires to benefit under the winding-up must give 
up for the benefit of other creditors any advantage which he may 
have obtained for himself by proceeding against the company after 
the commencement of the winding-up in any British possession, 
or other foreign country.^^ 

The case of the winding-up of a company not registered in 
England stands on a different footing. The winding-up can deal 
only with the corporate character of the company in England, and 
it does not appear that in such a case in the distribution of the 

Ibid., s 276, reproducing s. 180 of the Companies (Consolidation) Act, 1908 

which still applies in Eire. 

Ibid., s. 326, and as to estate or effec,ts m Scotland, s. 327 (2); for pro- 
ceedings after the petition and before the order, see s. 226; as to unregistered 

companies, see ss. 462 and 404. Leave of the Court having jurisdiction to 
wind up the company is required for brmgmg proceedings in another part 
of the United Kingdom . See Companies Act, 1948, s. 231; Martin v. Port 
of Manchester Insurance Co. [1934] S.C. 143. As to the power of the English 
courts to enforce by restraining proceedings in other parts of the United 
Kingdom, see Be International Pulp and Pa'per Co. (1876) 3 Ch*D. 694; Re 
Hermann Loog^ Ltd (1887) 36 Ch.D. 602; Re Thurso New Gas Go. (1889) 
42 Ch.D. 486 The power may also be exercised to restram proceedings m 
any foreign country, provided .the creditor to be restrained falls withm the 
jurisdiction of the court. This jurisdiction may be exercised even if the 
creditor has not made any claim in the liquidation. Be Central Sugar Factories 
of Brazil [1894] 1 Oh. 369 ; but see Re Vocalton (Foreign ) , Ltd. [1932] 2 Ch. 
196, See also cases cited, p, 335, note 47 post, and p. 330, note 25 ante* 

45 Compare Be Onenial Inland Steam Co. (1874) Ij.E. 9 Ch. 657, . Secured creditors 
creditors who have obtained a judgment in rem in a foreign court are 
not affected by this rule : see Moor v. Anglo-Italian Bank (1879) 10 Ch.D, 
681, 688-9; Minna Craig v. Chartered, etc.. Bank [1897] 1 Q.B. 66, 460 {O.A.)* 
See ante, p. 330, n. 25, and post, p. 335, n. 47. 
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eff€cts any regard can be had to matters affecting the company 
outside the United Kingdom.*^^' 

illustrations 

1 X & Co., a company registered in England, carries on its business largely 
in India An order is made for the \^inding-up of the company A, a 
customer of the company, has accounts outstanding against it at the date 
of the commencement of the \Mnding-up for £27,000 in England, and £5,000 
in India for goods supplied After that date he brings an action against the 
company in India, and recovers by execution le\ied on the property of the 
company there, £2,000 A cannot (semble) retain this sum and prove for his 
claim in the windmg-up in England 

2. X & Co., is a company incorporated under the English Companies Acts, 
and has its head office in England. X & Co. incurs in Victoria a debt of £3,000 
to A. After the debt is incurred an order is made on the application of 
X and Co. by the High Court for winding-up the company. A scheme of 
arrangement is made in accordance \i'itli the Companies Acts, and under these 
Acts is binding upon all creditors A, after the arrangement is arrived at, 
brings an action against X & Co in a Victorian court for the amount due to 
him The arrangement under the Companies Acts does not in Victoria 
discharge X & Co. from liability for the debt*^® 


3. ENGLISH GRANT OF ADMINISTRATION 

Rule 57/’ — An English grant has no direct operation 
out of England. 

This Rule must be read subject to Rules 61 to 63. “* 

Comment 

An English grant of probate or of letters of administration does 
not, of course, confer upon the personal representative even of a 

See Rule 47, pp. 294, 295, ante. Compare Employers* Liahthty Assurance 
Corporation Y. Sedgwick^ Collins d Go. [1927] A.C. 95; Re Russian Bank 
for Foreign Trade [1933] Ch. 745, Re Russo-Asiatic Bank [1934] Ch. 720; 
Re Vocation {Foreign), Lid. [1932] 2 Ch. 196, 207. And see Worthy (1983j 
14 B.Y.B J.L., pp. 1-17. 

See Re Oriental Inland Steam Co. (1874) li.B. 9 Ch. 557 ; Re North Carolina 
Estate Go. (1889) 5 T.L.E. 328; Re Belfast Shipoioners* Co. [1894] 1 Ir.B. 
321; Re International Pulp and Paper Co. (1876) 3 Ch.D. 694; Re Central 
Sugar Factories of Brazil [1894] 1 Ch. 369; Re Jenkins S Co., Ltd. (1907) 
51 S.J, 715; Be Vocation (Foreign), LU. [1932] 2 Ch. 196; Afartm v. Port of 
Manchester Insurance Co. [1934] S.C. 143. Contrast Minna Cratg Steamship 
Co. V. Chartered, etc.. Bank [1^7] 1 Q.B. (C.A.) 460, m respect of creditors 
who have obtained a judgment in rem in a foreign court and Moor v. Angh' 
Italian Bank (1879) 10 Ch.D. 681 ; Re West Cumberland Iron and Steel Co. 
[1893] 1 Ch. 713 in respect of secured creditors. For the restrictionB on the 
right to proceed against property of a company m Scotland by arrestment or 
poinding, see Companies Act, 1948, s. 327. 

The effect of a mere appointment of receivers is quite different from t^t 
of a winding-up, and does not justify restraining creditors from proceeding 
abroad. Compare Re MaudsUy, Field dt Sons [1900] 1 Ch. 602. 

4S Ffeuo Zealand Loan and Mercaride Agency Co. v. Morrison [1896] A.C. 849. 
Atkins v. Smith (1740) 2 Ath. 63. 

-5® See especially, as to Krtension of English grant to X<»them Ireland and to 
Scotland respectively, Buies $1, 62, pp. 342, 343, post, and as to extension 
to colonies, compare Buie p. 343, post. 
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man who has died domiciled in England power to sue in a foreign 
court, except in so far as the law administered by that court con- 
cedes him the right. 


Rule 58/^ — An English grant extends to all the 
movables of the deceased, wherever situate, at the time of 
his death, at least in such a sense that a person who has 
obtained an Enghsh grant (who is hereinafter called an 
English administrator) may — 

(1) sue in an English court in relation not only to 
property in England, but also to movables of the 
deceased situate in any foreign eoimtry ; 

(2) legitimately take steps to receive or recover in a 
foreign countiy movables of the deceased situate 
in such country. 

Comment 

Though the jurisdiction of the court to make a grant is commonly 
inYolved because there is property of the deceased situate in 
England, an ordinary grant (i.e., one which is not in any way 
limited constitutes the administrator the representative of the 
deceased, not only in respect of the property in England, but also 
in respect of the whole of the deceased’s movable property. No 
doubt there is some difficulty in determining what is the precise 
efipeet of an English grant on property situate abroad, and the 
question what is its effect is further considered in the comment 
on Eule 60.®^ This much, however, appears to be certain. An 
English administrator can sue in an English court in respect of 
movables of the deceased situate abroad, e.g., in Victoria or in 
France ; nor would it here be any answer to an action by the admin- 
istrator in respect of such movables that the deceased did not die 
domiciled in England. But, if there is a foreign administrator, he 
can be sued only subject to the terms of Rule 107, and it will, of 
course, be an answer to any suit by the English administrator that 
the subject-matter has been claimed under the local administration. 
HEs right of suit may, however, he exercised by leave of the court, 
even as respects persons not in England, under Rule 28, Ekceptions 
2 and 4. The administrator, further, has, as far as English courts 
are concerned, the right to receive or recover in a foreign coimtry 
movables of the deceased. But it of course depends on the law, 


Whifte V. Bose (1842) 3 Q,B 493, 507; Scarth y. Bishop of London 
1 Hagg*Bcc. 625. Compare Re Scott [1916] 2 Ch. (O.A.) 268. 

See Atkin? v. Smith (1740) 2 Atk. 63. 

See Bale 49, p. 301, ante. 
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not of England, but of the foreign coimtry. whether he has there, 
in accordance with its law, the right to receive such movables, or 
whether he may not make himself an executor dc wn tort by taking 
possession of such property.'*"^ 

illustrations 

In the foUo\nng illustration " A is the adrmni^triitor < f T under an Engli®^'! 
grant : — 

1. X, a Frenchman resident m Frmce, h^s before T's death marie a contract 
uith T, vhich was to be performed in England, nnd has broken it. A can bring 
an action against X in England for the breach of contract 

2. X, a Frenchman resident in France, converts in France goods of T. X 
comes to England. A can sue X in England for the conversion.^' 

3. X, an American living in New York, owes £100 to T. A has a right 

to receive payment of the debt from X, and A has also a right to recover 
payment of the £100 from X by any proceedings in tlie courts of New York 
which are allowed by the law of New York, by obtaining in New York 

a grant of administration, and bringing an action there against X. 


Rule 59.^® — When a person dies domiciled in Eng- 
land, the English administrator should apply to the court 
of any foreign country, in which there are situate 
movables of the deceased, in order to obtain authority, 
under a grant of administration or otherwise, to act as 
personal representative of the deceased in such foreign 
country in regard to such mo\ables. 


Comment 

An English court has no power to dictate to the tribunals of 
foreign countries what is the course which they ought to pursw. 
According, however, to the doctrines of English law, the beneficial 
succession to a deceased person’s movables is governed by the law 
of his domicile {lex domicilit),^^ and the courts of his domicile have 
primary, though not exclusive, jurisdiction to determine the suc- 
cession to such movables/^ Virtually all countries take the same 
view and likewise observe the English principle that the grant should 
follow the interest. What, therefore, occurs in practice is that, 
although there cannot be a single administration of bsx estate com- 
prising property in different countries, there is a principal adminis- 
tration in the country of the domicile (called the principal or 


For the American doctrine, see Goodrich, ss. 160-181, 1S6. 

Whyte v. Bose (1842) 3 Q.B. 493, 506. 

J.e., according to English law. In America there is much authority permitting 
a domiciliary administrator to receive payments in other States without taking 
out administration ; Goodrich, ss. 18»-183. 

Atkins V. Smith (1740) 2 Atk, 63; Bnm v. Cote (1762) Ambl. 415. 

For meaning of ‘ grant % see Buie 48, ante. 

See Chap. 31, Buies 178-186, post 

<2 See Chap, 15, Buie 75, past; Emkin v, Wylie (1862) 16 1; Ewmy v. 

Otr-Ewing (1683) 9 App.Oas. 34; (im) 10 AppCas. 453. 
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domiciliary administration) to which administration in other 
countries is ancillary. It is in conformity with this principle that 
the English courts will, in a proper case, restrain persons within 
their jurisdiction from taking proceedings abroad against the estate 
of a deceased person domiciled in England in respect of which an 
administration action has been or is to be begun in England.®^ And 
it follows from it that the representative under an English grant of 
a deceased person who has died domiciled in England ought to take 
steps to arrange for the representation of the deceased in any 
foreign country in which there are movables of his, and ought, in 
the opinion of English judges, to be placed by the courts of any 
foreign country, where the deceased has left movable property, in a 
position there to represent the deceased. In several States in the 
United States statutory authority exists for suits by an adminis- 
trator without requiring the taking out of administration there. 
The obligation of such a representative to pay duty under the 
Finance Act, 1894, on the assets of the deceased, including property 
out of England, is a strong incentive to him to obtain control of 
these assets.®® The claim, however, of the English administrator 
of a person who has died domiciled in England, to be made 
representative of the deceased in a foreign country, is by no means 
an absolute one. ^ The grant of probate % it has been laid down, 
^ does not, of its own force, carry the power of dealing with goods 
heyond the jurisdiction of the court which grants it, though that 
may be the court of the testator’s domicile. At most it gives to the 
executor a generally recognised claim to be appointed by the foreign 
country or jurisdiction. Even that privilege is not necessarhy 
extended to all legal personal representatives, as, for instance, when 
a creditor gets letters of administration in the court of the 
domicile ’.®® 

Rule 60. — The following property of a deceased 
person passes®® to the administrator under an English 
grant : — 

See Bunhury v. Bunbury (1839) S Jur. 644; Graham v. Maxwell (1849) 1 Mac. 
& G. 71; Carron Iron Go, v. Maclaren (1865) 5 H.L.C. 416; Maolaren v. 
Btainton (1855) 26 L.J.Cii. 332; Re Boyse (1880) 15 ChD. 591; Hope v. 
Carnegie 0866) L.B. 1 Ch.App. 320; Baillie v. Baillie (1867) 5 Eq. 175; 
Re Low [1894] 1 Oh. (O.A.) 147. 

Goodrich, s. 181. 

S. 6 (2); s. 8 (3); see Wi7ians v Att,-Gen (No. 2) [1910] A.C. 27. 
Blackwood Y. The Queen (1882) 8 App.Cas. 82, 92, 93 See Re Kloehe (1884) 
28 Oh D, 175, 179, judgment of Pearson, J. 

For definition of ‘ property see Rule 48, ante. 

Since the word ‘ atoinistrator * as here used includes an executor (see Rule 48, 
p. 297, ante), the term ‘ passes ’ is not strictly correct; for the property of the 
deceased does not pass to the executor under the grant, but rather vests in 
him on the death of the testator (see p. 800, ante). Still, the language 
empbyed in the rule is convenient and usual and expresses what is meant, 
^that certain property belongs to, and must be accounted for by, the admmis- 
trator or executor who has obtained a grant. ^ 
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English administrator and his relation to the property of the 
deceased. It expects an administrator to accoimt for all property 
of which he comes into possession, but it does not directly impose 
on him any duties outside England, since it cannot give him rights 
beyond England. If the deceased is domiciled in England, then 
the English administrator is, as laid down in Rule 59, the proper 
person to receive the net proceeds of any foreign administration, 
and to apply to a foreign court for grant of administration to him 
or his agent in order to recover movables of the deceased there 
situate, and his statutory obligation to pay duties is an incentive 
to perform this duty of securing assets. If the deceased is not 
domiciled in England, then he is in practice only concerned with 
English property. 

In regard to the difficult question, what are the movables which 
do pass under an ordinary English grant, the following points may, 
it is submitted, be considered as fairly well established : — 

(1) Any movable of the deceased, which at the time of his death 
is locally situate m England, passes to the English administrator.^® 

(2) When any other movable of the deceased is in fact received 
or recovered by the English administrator as such, it of course 
passes to him and forms part of the fund to be administered 
in England; and this is so whether the property is received or 
recovered by action in England, or received or recovered by action 
in a foreign country,’'® provided always in the latter case that 
the property, e.g., goods or debts, come into the hands of the 
administrator in his character of English administrator. This 
limitation should be noted, for movables, e.g., goods or money, of 
which an English administrator obtains possession in a foreign 
country, in the character of foreign administrator, do not pass to 
him under the grant. Thus, if the deceased dies domiciled in 
England and his English administrator obtains a grant in Victoria 
and there recovers debts due to the deceased, the amount recovered 
comes into his hands as Victorian administrator ; he must 
administer it according to the law of Victoria, and the only 
portion which passes to him under the English grant is that part 
(if any) which under Victorian law comes to or remains in his hands 
for administration in England, i.e., which he holds in his character 
of English administrator. In such a case, of course, any final 
balance of assets in his hands must he held by him in his capacity 
of English adnodnistrator, but not until his Victorian administration 
is complete. 

See ante, Eule 60 (1). 

Dowdale's Case (1605) 6 Eep. 46 b, nom. Richardson v. Dowdale, Cro Jac. 56; 

Athns v. Smith (1740) 2 Atk. 63. Compare, as to the general efect of an 

English grant, Stirling -Maxwell v, Cartmight (1879) 11 Oh.D. (C.A.) 522; 

Emng v. On-Euoing (1883) 9 Apg.Cas. 34 ; and consider especially, Westlake, 
’ s, 103, pp. 132, 133, compared with Story, s. 514 a. 

See Chap. 30, Rule 176, post. 
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(3) Any goods of the deceased, e.g., furniture or a watch, which 
are brought into England after his death, before any person has, 
under the law of a foreign country where they are situate, obtained 
a good title to them, pass to the English administrator; and goods 
which belong to the deceased, but which after his death have in a 
foreign country, in accordance with the laws thereof, passed to and 
come into the possession of another person, ^.g., a purchaser, 
certainly do not on coming to England become the property of the 
English administrator. The only question requiring consideration 
IS whether goods of the deceased to which another person has in a 
foreign country obtained a title, e,g,, as foreign personal repre- 
sentative, without having taken them into possession, pass, on 
arriving in England, to the English administrator.^* 

(4) In cases in which a foreign personal representative or 
his agent can be made accountable in England for property of the 
deceased in his hands in England, such property is recoverable 
in England by, and constitutes assets in the hands of, the English 
administrator.*® 

Illustrations 

In the following Illustrations N is the deceased, A is the English 
administrator : — 

1. N leaves freehold and leasehold property, and goods and bills payable to 
bearer, in England. They pass to A. 

2. N leaves debts due to him from debtors resident in England. They pass 
to A. 

3. N dies in a lodging at New York and leaves goods there. At A’s request 
the landlord of the house where N dies hands over the goods to A as N’s 
English administrator, and also pays A as such administrator £100 due from 
the landlord to N. No representative of N has been constituted imder the 
law of New York. A comes to England with the goods and money. The goods 
and the money pass to A. 

4. A recovers by action in England £100 due to N from X, a debtor living 
in New York. The £100 passes to A. 

5. N dies leaving goods in New York. B takes out administration to N in 
New York, and, as New York administrator, takes possession of the goods. 
B at New York sells them to a purchaser who brings them to England. They 
do not pass to A. 

6. N dies m New York leaving there a watch and jewels. B takes out 
letters of administration in New York to N. After B has taken out letters of 
administration to N, but before B has taken possession of the watch and 
jewels, X, the son of N, takes possession of them, and brings them to England. 
SembUj they pass to A.*^ 

See further on this point. Chap. 17, comment on Rule 106, post. 

See Chap. 17, Rule 107, post. 

8® See L(ywe v. Fairhe (1817) 2 Madd. 101; Logan v. Fairlie (1825) 2 S. & St. 

284; Sandilands v. Innes (1820) 3 Sim. 268; Tyler v. Bell (1837) 2 My. & 

Cr. 80 ; Bond v, Graham (1842) 1 Hare 482 ; Fames v. Haeon (1880) 16 Ch,D. 

407; (1881) 18 Ch.D. (O.A.) 347; Be Welsh [1931] Ir.R. 161. 

' If property came to England after the death, would the foreign administra- 
tion give a right to it? ’ Whyte v. Bose (1842) 3 Q B. 493, 506, per Bolfe, B. 

‘ Suppose, after a man’s death, his watch be brought to England by a tbmd 

party, could such party, m answer to an action of trover by an English 
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1 N, domiciled in England, dies intestate in New York, where he leaves 
goods. B obtains letters of administration to N from a court of competent 
jurisdiction in New York. B, acting under the direction of such court, hands 
over the goods of N at New York to C, as the person entitled to them in the 
judgment of such court as N’s next of kin. C brings the goods to England. 
Whether tlie goods pass to 


Extension of English Grant to Northern Ireland, Scot- 
land and other British Territories. 

Rule 61.*“ — An English grant ** made to the adminis- 
trator of any person duly stated to have died domiciled in 
England will, on production of the said grant to, and 
deposit of a copy thereof with, the proper officer of the 
High Court of Justice in Northern Ireland, be sealed with 
the seal of the said court, and he of the like force and 
effect, and have the same operation in Northern Ireland 
as a grant of probate or letters of administration made by 
the said court. *‘ 

The latter grant is hereinafter referred to as a 
Northern Irish grant. 

Rule 62.** — An English grant made to the adminis- 
trator of any person duly stated to have died domiciled in 
England will, on production of the said grant to, and 
deposit of a copy thereof with, the clerk of the Sheriff 
Court of the County of Edinburgh, be duly indorsed with 


administrator, plead that the watch was in Ireland at the time of the death? ’ 
Ilid.j per Parke, B. 

It may, however, be doubtful whether the goods have not become the 
goods of B before their arrival m England, and therefore whether they ought 
to pass to A. But what authority there is is against this theory. 

^2 Probates and Betters of Administration Act (Ireland), 1857, s 94, as amended 
by the Northern Ireland (Miscellaneous Provisions) Act, 1932, s. 2. 

See, further, the Judicature Act (Ireland), 1877, and the Q-ovemment of 
Ireland Act, 1920, s. 41. Compare the Finance Act, 1894, ss. 1, 6, 22 By s. 2 
of the Irish Free State (Consequential Adaptation of Enactments) Order, 1923, 
this Act must be read as restricted to Northern Ireland. Since April 1, 1923, 
no English grant has been issued to be resealed in Eire; see Probate, Non- 
Contentious Eules, ss. 73 and 107 with notes. This is doubtless due to the 
same reasoning which holds that the Jud^ents Extension Act, 1868, no 
longer applies to Eire; sec Eule 88, fpost, and note that the Irish courts do 
not accept that view. 

For meaning of ‘ English grant ’ see Eule 48, p. 297, ante. 

But note that the Administration of Estates Act, 1925, Part I, does not 
extend to any country except England. 

Gonfirmation of Executors (Scotland) Act, 1868, a. 14. See, further, the Judi- 
cature Act, 1873, and the Sheriff Court (Scotland) Act, 1876, ss. 36, 41, and com- 
^ pare the Finance Act, 1894, ss. 1, 6, 22J See also Probate, Non-Oontentious 
Eules, s, 74. 
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the proper certificate by the said clerk, and thereupon 
have the same operation in Scotland as if a confirmation 
had been granted by the said court. 

Comment 

In accordance with this Rule, an English grant may, when the 
deceased dies domiciled in England, by formal proceedings, be 
extended to Scotland, so as to have there the operation of a 
‘ confirmation % which is the equivalent, under Scottish law, to a 
grant of probate or letters of administration. Consistently with 
the general rule that a grant of probate is not conclusive as to the 
domicile of the deceased, the statement of domicile required of the 
statute on which the above Rule is based is decisive only in order 
to determine which is to be deemed the principal grant, on which 
duty on all personal assets within the United Kingdom is to be 
paid.«« 

Rule 63/^ — ^Whenever the Colonial Probates Act, 
1892, is by Order in Council applied to any British posses- 
sion, t.e., to any part of British territory not forming part 
of the United Kingdom, or to any dependent territory, 
adequate provision is made for the recognition in that 
possession or territory of an English grant. 

Comment 

^Her Majesty the Queen may, on being satisfied that the 
legislature of any British possession [i.e., any part of British 
territory exclusive of the United Kingdom has made adequate 
provision for the recognition in that possession of probates and 
letters of administration [which terms include confirmation in 
Scotland] granted by the courts of the United Kingdom, direct 
by Order in Council that this Act [i.e., the Colonial Probates Act, 
1892] shall, subject to any exceptions and modifications specified 
in the Order, apply to that possession, and thereupon, while the 
Order is in force, this Act shall apply accordingly 


8® Ewing V, Orr^Ewing (1885) 10 App.Cas. 453, 512. 

See Probate, Non-Con tentious Eules* Nos. 92-102, 

See Interpretation Act, 1889, s. 18 (2). Eire is not of course part of the 
United Kingdom, "while on the other hand Northern Ireland is; see Re Boiett 
Gault [1922] P. 196. 

The Canadian Provinces and the Australian States are British possessions 
for the purpose of the Colonial Probates Act, 1892 (see s. 4). Indian probates 
are included, and probates granted by British courts in foreign countnes 
[e.g. in protectorates) by virtue of s, 3 of the Act. It is also provided by the 
Colonial Probates (Protected States and Mandated Territories) Act, 1^7, that 
probates in such territories can be treated on the usual basis of reciprocity. 
Cdlonial Probates Act, 1892, s. 1, with which read s. 6, 
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The effect of this enactment is that, whenever the Colonial 
Probates Act, 1892, which provides means for the recognition in 
the United Kingdom of probates and letters of administration 
granted in British possessions,®® has been applied to a British 
possession, steps must also have been taken by the legislature of 
such British possession for the recognition there of probates and 
letters of administration granted by the courts of the United 
Kingdom.®^ 


See as to extension of a oolonial oi Indian grant to England, Chap. 17, 
Rule 110, post. 

Eor a fnll list of the territories for which Orders have been made (which does 
not include Eire) see Halsbnry’s Laws of England, 2nd ed., Tol. 11, 
para* 407, note (d), and annual supplements* 



§ 2 ’ 

JURISDICTION OF FOREIGN COURTS 
Chapter 11 

GENERAL RULES AS TO JURISDICTION 

Interpretation of Terms. 

Rule 64. — In this Digest 

(1) ‘ Proper Court ’ m eans a court which is 

by t he, law of the country to yhich it belongs, or 
un der whose authority it acts, to adjudicate iipno- 
a _ given ma tfe^rr— 

(2) ‘ Co urt of competent iurisdictioTi VineaTiR a. emirL 
w hicETias, according tojth e principles maintained ^ 
b y English wurts, the right to- ^adjndieftte-iipon 

a given matter. 

When in this Digest 

(i) it is stated that the courts of a foreign ennnb a?- 
‘ have jurisdiction it is meant that they are 
courts of competent jurisdiction; 

(ii) it is stated that the cq^t^c a£-^ forei gn emini xK 
‘ have no jurisdiction it is meant that they 
are not courts of competent jurisdiction. 

(8) " Foreig n " jud gnent ^ means a judgmenf , 

or order'IoFtEeMture of a judgment (by whatever 
name it be called), which is pronounced o r given ^ 

by fl tnrpigTi r.nnAJ- 

^ See as to the aim of the Buies in § 2, pp. 22-35, an-fe. 

^ For the meaning of the word ' foreign see pp. 33, 42, ante. 

® This definition or description is suggested by Piggott (3rd ed.), pp. 5, 6; but it 
is not meant to include, as does his definition, an adjudication of bantaptcy 
or a grant of admimstration. He, moreover, confines his definition to a 
judgment pronounced by a court of competent jurisdiction, which we have 
purposely not done. At common law proof of a foreign judgment is afforded 
by exempMoation under the seal of the foreign court, or if it harS none by 
the judge’s signature: dpfpleton v. Braylrooke (1817) 6 M. & S, 34; Alves v. 
Bmhiiry (1814) 4 Camp. 28; and see mw Evidence Act, 1861, s. 7, as to 
certificates of judgments under the Foreign Judgments (Beoiprocal Enforce- 
ment) Act, 1933, see s. 10. 
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Comment 


(1) ^P roper co urt ^ and (2) ^ C ourt of competent jurisdictio n^ 
(1) The term ^proper court’ has ref erence to the in tra- 
territo rial com petence o t’ a~couri;. and means.. 
b y the law of the^ouutrv to_w hich the court 
9 V>nnf fl Thus. the-Pcimgylvanian Court of Cd mm^Tt 

Pleas ^ was held to be a ^ pro per cpnr t ’ for the p urpAR^ nf 
persons resident, though not domiciled, in Pennsylvania, since 
the court had under the law of Pennsylvania jurisdiction to divorce 
such persons. But the District Court of Nicosia in Cyprus was 
held not to be a * proper court ’ to divorce persons there domiciled, 
as it was not authorised by the law of Cyprus to dissolve 
marriages.® A proper court is often designated, by English writers, 
a ^ court of competent jurisdiction % but this is not the sense in 
which the expression ^ court of competent jurisdiction ’ is used in 
this Digest. 


(2) The term ‘ court of competent jurisdiction ’ re fers, not to 
the^ tora-territorial. but t o the extra-leiiiLOrihncompeten ce of a 
nv fn ^Tf tent tO Whicl^ the mTYi pet.er> ^/^ Af 

is ^mitted in any country nthe-p-than^the country to whi ch the 
c ourt belongs. W hen thus use(L^_as it constantly is bv En glish 
wi ^rs, the term / court of competent j urisdiptinn ’ means a co urt 
which may rightly, according to the principles mainta ined by 
English courts, determine or adjudicate . upon a given matt er. 
Thui^”tlie courts of a country " where m arried per Ws. whe ther 
Bri tish^ubjecrs o r ^^'^j y ro— d omiciled are courts of compete nt 
juris diction to divorce"^ch,-persons. since^ accordin pr fn 
plc Seiples maintained by En^ish tribunals, the courts of the 
co untry where persons are' domiciled may^rightly such 

p^s mis.® JT his is the sense in whif> h the term ^ court of competen t 
jmisdi^i o^ is used in this Diff est. 

(8) F oreign judgment implies the exercise bv a court of the 
po wer of investigation and decision in a manner akin to Eng lish 
judjgj al proceedings. A mere executive order will presumably be 
denied r ank as a judgment,^® and va-lup ... b.a.g b een . deni^ in the 
TT^i^fl ^ in a judicid process which excludes judicial. 

int eryenti o n thmuyk pivea > byjstatute th^ c.baja cter of a ludgmept .^ ^ 


s S^e Green v. Green [189S] P. 89 j foreign law is, of course, a question of fact, 
hence Ihe use of the past tense in these examples, 
fl* See PapadopowZos v. Fafadopoulcs [1930] P. 55. 

^^Barvey v. Farnie (1882) 8 A.pp.Cas. 43. Compare Chap. 6, Eule 31, p. 216, 
ante, and Chap. 14, Buie 71, p. 368, post, and Intro., pp. 25, 29, ante. 

10 Fraois, Times d Co, v. Carr (190(>) 82 L.T. 698, per "Vaughan Williams, LX 
" On appeal it was admitted that the decision was not a judgment: [1902} 
A.O. 176. See also Beale, s. 429 (2) and post, p, 398, Illustration 4. 

Foote y. Newell (I860) 29 Mo. 400, 
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1 . WHERE JURISDICTION DOES NOT EXIST 

(1) In respect of Persons. 

Rule 65, — T he courts of a foreig p^country have no 
ju risdiction over, i . e . , are not courts oF^mpete nt ]uri s- 
d iction as against — , 

(1) anjT^sojLereign. ; 

(2) a ny ambassador, or other dip lomatic agent, 
ac credited to the sovereign oi: such foreign 
c ountry. 

A n action or proceeding against the property of am ^ 
of the pe^ons/ '' enu n:yferated^^p7"fQr the of this 

Ru le.^an action or proceeding against such pei;son. 

Commeftt 

(t) As to a soverei ^.^^ — Subject to the provisioTis nf Jh e 
CroygiJBrQ oeediiigs Act, 1947, to the terms ol any Conventions in 
force and to the observations in the case of T he Cristina 
previously referred to.^^ En^rlish courts will presume that a co urt 
of ‘a Xoreigii cOilStry will recognise the jurisdictional immunity of 
sovereigns under international law, at any rate so far as the 
sovereigns do not claim rights in violation of international law. In 
many foreign countries jurisdiction over other foreign States is 
exercised in certain classes of cases, e.g., a judgment of a French 
court in favour of a plaintiff against the U.S.S.R., who claimed 
ownership of valuable property which had been confiscated under 
the law of that State. 

(2) As tCLjiivlomatia. agents, — ^The. question how far an English 
court would admit the competence of a foreign court to entertain 
an action for breach of contract or for tort against a diplomatic 
agent accredited to the sovereign of the foreign country has 
never, it is believed, been raised before any English tribunal, 
but should the question come before our courts they would (it is 
submitted) hold that, except through the consent of the sovereign 
of such agent, the foreign court could have no jurisdiction. But 
this has never formed the subject of any decision, though foreign 
law frequently affords less complete exemption &om jurisdiction 
to diplomatic agents than is accorded by English law. 

In proper cases the English court will no doubt recognise the 

12 As to the conclusiveness of the Foreign Office certificate in relation to 

sovereigns and diplomatic persons, see A, R. Lyom, 23 B.Y.B.I.L. 240 (1946), 
12 See Rule 19, p. 131, ante, and Oppenheim, op^ oit, VoL 1, pp, 242-244, 

and see also S. H. Brookfield, * Immnnities of Foreign States engaged in 

Private Transactions % 20 Jo.Gomp.Iieg. 1 (1938). 

1^ [1938] A.O. 486. ^ • 

1* Ante, p. 134, comment on Rule 19. 
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right of a foreign court to accord to United Nations officials and 
organs, similar jurisdictional immunities to those which they 
themselves accord under the Diplomatic Privileges (Extension) 
Acts, 1944 and 1946. It would similarly he difficult to resist the 
claim of any foreign allied government to accord immunities 
similar to those granted to other persons and bodies under the 
Diplomatic Privileges (Extension) Acts, 1941, 1944 and 1946.^® 
TheJFore^ Judgme nts JEeciprocal Enforcement^ Act> 1938^ ^ 
provides j ^at for the purposes of t ha t Act a foreign co urt shall 
nonSe ^'Hee^d taJia,ve ha d, jiiTisdielionJJ .they judgment deb tor, 
being a defendant in the foreign p roc eedings, was a^p erson t^o^ 
undteF” the rules of puj^ljr ? irTtej c natio f m - l law^ — WASL -_entit] f d to 
i mmunity from the jurisdiction of the court and did no t submit to 
t he jurisdiction. 


(2) In respect of Subject-Matter. 

Rule 66.^® — The courts of a foreign country have no 
jurisdiction — 

(1) to adju djf^ote upon the title, or th eH4fditJ:o t^ 
possession, of any immovable not situate in such 
c ountry ; or_ ^ 

(2) (semhle) to give redress for anv iniu rv in respect 
oiTanv Imin^able not^situ^e jnsuSTcouir^^ 


Comment 

Clause 1. — ^If a court pronounces a judgment affecting land out 
of its jurisdiction, the courts of the country where it is situated — 
and, it is presumed, also the courts of any other country — are 
justified in refusing to be bound by it, or to recognise it ; and this 
even if the judgment proceed on the lex loci ret sitse.^^ 

This rule is merely an application of the more general principle 
that no court ought to give a judgment the enforcement whereof 
lies beyond the court’s power, and especially if it would bring the 
court into conflict with the admitted authority of a foreign 
sovereign, or, what is the same thing, the jurisdiction of a foreign 
court. English courts, therefore, do not admit the jurisdiction 
of any foreign court, e.g., an Irish or a French court, to determine 
a person’s title, under a will or otherwise, to English immovables, 


V. antSf p. 136. 

Section 4 (3) (c) ; see post, p. 420, 

18 See Piggott (3rd ed.), p. 264; Story, s. 691. 

18 Piggott (3rd ed.), p. 264. Duke v. Andler [1932] 4 D.L.R. 699, followed in 
Baspel V. Haspel [1934] 2 W.W.R. 412; see D. M. (3^ordon, 49 L.Q.E. 547, 
J. A. Corry, 11 Gan.Bar"Eev. 211 (1933); Palcontridge, 688. 

20 See Intro., pp. 17, 18, 29, ante. 
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in which term must be included leasehold no less than freehold 
property. 

The Si^r eme Court of Canada has held that a foreign equitab le 
de cree s yersonam relating to land in British Columbia, thoug h 
based on the fr aud of a defendant^rsonari^ suhj^pt loisp ign 

^urt^s lurisdietion. a nd t.hprpfnrp witLiT. in Penn v. Lord 

will not be eiaforced in Canada''.^^ It is"wssible that 
the short reason why foreign equitable decrees in personam affecting 
land in England would not be enforced by English courts is simply 
that foreign judgments in personam are not usually enforceable in 
England unless they are for a debt or definite sum of money. 

Clause 2. — A s our courts do not entertaip . ^actions for trespas s 
to fnr<>ign landJ^ it is probable that they would deny the 
competence of a foreign court to give damages for trespass to land 
in England, or for trespass to land in any foreign country to which 
the court did not belong. A possible exception might be made 
where the foreign court assumes jurisdiction in an Admiralty action 
by virtue of a universally recognised Admiralty jurisdiction.^® 


Illustrations 

1. Tj by his will duly executed in 1842, devised all his real and personal 
estate to A He had real estate in Ireland and also in England. The Irish 
courts, it was held, had no jurisdiction to adjudicate upon the validity of the 
'will in respect of the real estate in England; and a decree of the Irish Court 
of Chancery in 1852, after verdict upon an issue devisavit vel non, did not 
determine the validity or invalidity of the wiU so far as it related to lands in 
England, and could not be pleaded in bar to a suit in the English Court of 
Chancery.^’’ 

2. T, domiciled in Ireland, left a will devising the w’hole of his real and 
personal estate to A. T died possessed of lands both in Ireland and in 
England. The Probate Division of the Irish High Court had no jurisdiction 
to grant probate or make a decree under the Probate and Letters of Adminis- 
tration (Ireland) Act, 1857, ss. 65-67, so as directly to affect the rights of 
persons interested in the land in England. 


21 Compare De Fogassieras v. Duport (1881) 11 L.B.Ir. 123. 

22 (1760) 1 Yes Sen. 444, Rule 20, see Exception 1, ante, p 145 

23 Duke V. Andler [1932] 4 D.L.R. 629; cf. Haspel v. Haspel [1934] 2 
W.WR. 412. 

24Eule 86, post, p. 403; cf. Corry, 11 Can.Bar Rev. 211 (1933). 

f^Britxsh South Africa Co, v. Gompanha de Mogamhigue [1893] A.C. 602. See 
Rule 20, p. 141, ante, 

2fi Cf. Rule 20, Exception 3, and The Tolten [1946] P. 153 (C.A.); and see 
Chap. 13, Rule 70, post. 

27 Boyse v. Golclough (1854) 1 K. & J. 124. 

23 But, owing to the effect of the Supreme Court of Judicature (Consohdation) 
Act, 1925, s. 169, as amended by the Administration of Justice Act, 1928, 
s. 10 (Rule 108, post), taken together with the Administration of Estates 
Act, 1925, s. 1, which vests English land in the personal representative of the 
deceased, a ISTorthem Irish grant, sealed and extended to England, may affect 
indirectly the title to English land, whether personal or real estate. A similar 
principle applies to a Scottish confirmation extended to England under the 
Confirmation of Executors Act, 1858, s. 12 (Rule 109, post), and to a colonial 
or Indian grant, sealed and extended to England under the Colonial Probates- 
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3. A agrees with X in California to sell to X land situated in England. A 
and X are residents of California The land is conveyed to X in accordance 
with English law. A sues X in California to set aside the conveyance 
because of X’s fraud. The Californian court orders X to reconvey the land 
to A and on X’s refusal to do so the clerk of the court purports to reconvey in 
X’s name A sues X in England for a declaration that he is the owner of the 
land. The Californian decree will not be recognised in England.^® 


2. WHERE JURISDICTION DOES EXIST 


Rule 67. — Subi ^t to Rules 6.5 apfi 66. the court s of a 


lave lur 


are 


or com- 


petent luris diction') — — . ' 

(1) i n an action or proceeding in v ersonam 

(2) in an action or proceeding in rem : 

(3) i n matters of divorce, o r n ullity of marriapfe ; 

(4) in matter.s... o f-admin i.st, ration and .«succession/* 

to the extent, and subject to the limitations, hereinaf ter 
stated in the Rules having reference to~~^ch kindT'o f 
jurf^ielioiu^^ — — 


Act, 1892, es;t*ended by the Colonial Probates Act, 1927, e. 1 (Rule 110, post). 
Thus in Hood v. Lord Barrington (1858) L.R. 6 Eq, 218, it was ruled that a 
holder of a confirmation duly sealed could sell and dispose of English lease- 
holds, and Re Howden and Hyslop's Contract [1928] Ch. 479, rules that 
Scottish executors can thus make a good title to Enghsh land without the 
necessity of a separate grant of probate in respect thereof. 

Cf. Dulic Y. Andler [1932] 4 D.L.R. 529, followed in Haspel v. Haspel 
[1934] 2 W.W.R, 412. 

* Or proceeding ’ is added to cover any proceeding of the nature of an action. 
See Chap. 12, Rules 68, 69, post. 

*2 See Chap. 13, Rule 70, post 

See Chap. 14, Rules 71-73, post. The jurisdiction in respect of judicial 
separation, and restitution of conjugal rights of foreign courts would fall here 
to be considered, but it is not supported by authority sufficient to render 
detailed discussion valuable. For what can be said, see Rule 71, post, 
pp. 368, 372. 

See Chap. 16, Rules 74, 7i6, post. 

The jurisdiction of foreign courts as to bankruptcy and winding-up of com- 
panies is not made the subject of Buies, because of the lack of authority in 
regard to the subject-matter. See Rule 99, post As regards wmdmg-up of 
companies, authority belongs under the Companies Act, 1948, to the Scottish 
and Northern Ireland courts similar to that of the English court? see 
Rules 46' and 47, ante. Eor the enforcement of orders of these courts, see 
Rule 66, Exception 8. The English courts are prepared in a proper case to 
recognise the daim of the foreign country of incorporation to be the principal 
place of winding up and to allow the English winding up to be ancillary 
thereto, Ee Vocation .(Foreign), Ltd. [1982] 2 Ch, 196 at p, 207. 
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JURISDICTION IN ACTIONS IN PERSONAM^ 

Rule 68. — In an action it uiersonam in respect of any 
ca use of action, the courts of a, p^nnfry- have 

jurisdiction in the following cases : — 

FirstCase. — W here at the tinne . .of.the coniTnence inept 
of the action the defendant was jcesid^it- or 
present' in such cou ntr y, so as to have th e, 
be nefit, and be under the protection, of the. 
Jam-thofeef/- 

Second Case. — ( Semhle) where the defendant is, . at 
the time of the judgment in the actionj.A-sub- 
j ect or citizgD jo f such countryv ^ • 

Third Case . — W here the - party. obiectmsHto the juris- 
diction of the courts of such country has, by 
hi ^wn conduefTsubmitted to such iurisdictio :^ 
i.e., has precluded himself from objecting 
thereto 

(a) by appearing as plaintiff ® in the action 
or countefeiaimiQg^or 


1 Chesliire, pp. 778-798; Beale, Vol. 1, Chap. 4; Lorenzea, pp 634-642; Wolff, 
pp. 262-263; Story, ss. 638-543, 546-649; Westlake, Chap. 17; Foote, 
pp. 698-603, Groodnch, ss. 69-76. See Intro , General Principle No. 3, p. 22; 
and pp. 26-28, ante. Compare Eule 69, p. 362, post. Bead, Recogmtion 
and Enforcement of Foreign Judgments m the Common Law Units of the 
British Commonwealth (1938) 145-186. 

2 Carrich Y. Hancock (1896) 12 T.L.E. 69. For the case of a corporation, see 
Littauer Glove Corporation y. F. W . Millington^ Ltd. (1928) 44 T.L.E, 
746. 

® Schihshy Y. Westenholz (1870) L.B. 6 Q.B. 155, 161; Rousillon Y. Rousillon 
(1880) 14 Ch.I). 351, 371. Compare Godard v. Gray (1870) L.B. 6 Q.B. 139; 
Sirdar Gurdyal Singh Y. Rajah of Faridkote [1894] A.C. 670; Jaffer v. 
Williams (1908) 25 T.L.B. 12; Emanuel y. Symon [1908] 1 K.B. (C.A.) 302; 
Permanent Building and Inmstment Association Y. Hudson (1896) 7 Q.L.J. 23. 

^ Schibshy y. Westenholz (1870) L.B. 6 Q.B, 165 ; Rousillon v. Rousillon (1880) 
14 Ch.I). 351; Douglas y. Forrest (L828) 4 Bing, 686; Dakota Lumber Go. v, 
Rinderknecht (1906) 6 Terr.L.B. 210; Emanuel Y. Symon [1908] 1 B.B. 
(C.A.) 302; Phillips y. Batho [1913] 3 KB. 25, 29; Forsyth y. Forsyth 
[1948] P. 125. 132. 

* See Westlake, ss. 326-327 ; Foote, pp. 601-603; Guiard y. De Clermont [1914] 
3 K.B. 145; J cannot v, Fuerst (1909) 25 T.Ij.B. 424; Harris v, Taylor [1915] 
2 K.B. (O.A.) 680; Richardson y. Allen (1916) 28 D.L.B. 134 (Alberta). 

s, ^ For notes see p. 362. 
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(b) by voluntarily appearing as defendant * 
in such action ; or 

(c) by having expressly or impliedly con- 

tracted ® to submit to the jurisdiction of 
such courts. 

Commetit and Illustrations 

(1) General Principles. 

(1) The authority of the E nglish courts to entertain proceedings 
in personam a defendant has, ^until quite modern time s. 

on the presence in England of the 
defendant at the commencement of th e proceedings. No question, 
thefeforeTTias until r eoenttv arisen as to n ow far the jirrisdicti nj 
m p£rscma m of our tnbunSsmight or might '^ot'Tbeaffected by 
circumstances other than the defendant’s presSnoe in England, as, 
for example, by his place of residence or domicile, by his nationality 
or allegiance, by the place where a cause of action arose, or by the 
defendant’s possession of property in England. These matters 
being irrelevant as regarded the jurisdiction exercisable by English 
judges, our courts have never till recently been called upon to form 
for their own use a general theory as to jurisdiction. Hence, when 
they have been compelled to consider the effect which ought to be 
given to foreign judgments, they have shown an inclination to evade 
the necessity for formulating any general doctrine as to the prin- 
ciples which ought to regulate the exercise of jurisdiction by foreign 
courts, and have, where it was possible, tried to determine each 
case more or less in reference to its special circumstances. 

An indication of the trend of opinion on the subje ct is afforded 
by th e enumeration in the Foreign Judgment sUSeei^ocal Enforce- 
menty Act, 1933 of the cases in which foreign courts are deemed 

« Sohihshy v. Westenholis (1870) L.B. 6 Q.B. 155, 161; Burpee v. Burpee (1929) 
41 B.C.B. 201. 

^ Suggested by tie Foreign Judgments (Reciprocal Enforcement) Act, 1933, 
s. 4 (2) (a) (ii). 

s Vcin&t Y. Barrett (1886) 55 D.J Q.B. 89, 42; Molony v. Gihhons (1810) 2 Camp. 
502; Richardson v. Army^ Navy and General Assurance Association, Ltd, (1925) 
21 LlX.Rep. 345, Swiss Bank Corporation y. Boehmische Industrial Bank 
[1923] 1 X.B. (C.A.) 673, 681, 682, Poissart v. Poissart [1941] 3 W.’W.B. 646. 
Of. Foreign Judgments (Reciprocal Enforcement) Act, 1933, s. 4 (2) (a) (i). 
^ Copin V. Adamson (1875) 1 Ex.D. (C.A.) 17 ; ValUe v. Burner gue (1849) 4 
Ex. 290 ; Bank of Australasia T. Harding (1860) 9 C B. 661 ; Bank of Aus- 
tralasia Y. Nias (1851) 16 Q.B. 717; Meeus y. Thellusson (1863) 8 Ex. 638; 
Kelsall V. Marshall (1856) 1 0B.(n.s.) 241. Conf. Emanuel y. Symon [1908] 
1 K.B. (O.A.) 302; Jeannot v Fuerst (1909) 25 TL.B. 424. English courts 
YTonld doubtless have to recognise any system under which English companies 
had in foreign countries to register a name of a person to accept process 
analogous to the provision m the Companies Act, 1948, s. 407; Employers' 
lAabRiUf Assurance CorporaUon y. Sedgwick. Collins d Co, [1927] A.O. 95. 
Of. Foreign Judgments (Reciprocal Enforcement) Act, 1933, s. 4 (2) (a) (lii) ; 
(Siraupner, 59 D.QR. 227 (1948). . 

11 See Westlake, p. 399; Story, ss. 610, 531, 637-^540, 546-549, 

12 Section 4. See Rule 90, p. 420, post. 
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to have jurisdiction for the purposes of that Act, although those 
purposes are confined to the registration in England, with a view 
to execution, of judgments given in countries in which the Act has 
been extended by Order in Council. 

(2) In^D ^t of the reported cases the m att pr pa.11mg.jQr deter- 
m inatiQn ,lms „^en^\gjax a judgment given against a defendan t in 
pr oceedings abroad should^be" altowed 1b be enfoT^^H 
m England by mean^f an action. The question . therdbre . raised 
as to the competence of the foreign tribunal has been whether it 
was or was not the ^ duty ’ of the defendant to obey the judgment 
of the foreign court ; and the answer to this inquiry has been 
judicially given in the form of a more or less complete enumeration 
of the cases in which a party to an action abroad is bound to obey 
the judgment of the foreign court. It will he observed that the 
judgments or judicial dicta on this subject which are cited below 
mainly refer to the case of a defendant; but in principle they are 
clearly applicable to any person against whom a court pronounces 
judgment in an action in fersonarp.. ^Therf^ is, however, little need 
to particularise the various circumstances, such, fox example, as 
residence or allegiance, which might conceivably make it the duty 
of a plaintilK to obey the judgment of the foreign court; for by the 
mere bringing of the action he has submitted himself to the juris- 
diction of the court, and in fairness to the defendant, if for no other 
reason, is bound to submit to the judgment of the tribunal to which 
he has himself appealed. 

In Em muel v> Symoirin^^ Buckley, L. J., gave the following 
catalogue of the circumstanc es m which English courts will hold 
th aTlt^ireign coiirt 'Wag.AJiaurt of competent jurisdiction in actions 

irfyersonam : * I n a^ons m 'personam there arf, fiv^ ca,ses .in s ehich 

th e'"co\gts^f Ihis cou ntry will enforce a forei gn judgment : (ll 
wh ere the defendant is a supject or tne loreign country in which 
the judgment h^ been obllai ned ; (3) Where he was resident in t be 
foreigl L country when the act^nn began ; (8) Where the defendant in , 
th e character of plaintig has s elected t he fnruTn m which. Jbe-^ is 
after wards sued ; (iT W here he Has volunianly appeared ; an d 
(5) W here he has contracted to ^submit himself to the forum in 
wh ich the judgment was obtained \ The first two cases ment ioned 

hy*1f^TT^iP>y^ i..-l,^^ArrPRpnTid wi^]j thi* first: t.wn meniimied 

in ^ur Rule; the last three^^^^Gorr egpQPfi with the third ease 

— ■ 

( 2 ) T he Three Special Cases, ^ ^ 

The circumstances u nder which, according to this judgment, 
a person is^uncTtg obey the judgme nt of a foreign court, are 

See Intro*, p 28, ante. 

[1908] 1 E.B. 302, 309; cp. ScUbshu v. Westenkok (1870) L^B. 6 Q.B. 155, 

159; JRomiilon v. Boueillm (1880) 14 Gii.B. 351, 370-371; Sirdar Ourdyal 

Singh V. Rajah of Eandkote [1894] A.C. 670, 683-684. 

13 Query ‘ selected the forum as the one in which he wonld sue \ 
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restated in the three Cases of Rule 68. These three Cases are 
applications of two principles explained in the Introduction.^® The 
first and second Cases are clearly covered by the ^principle of 
effectiveness % the third Case by the ^ principle of submission 
The list given in this Rule is not necessarily exhaustive. The 
law on the authority to be ascribed to the decisions of foreign tri- 
bunals is stdl uncertain, and still liable to undergo further develop- 
ment by means of judicial legislation. 

First Case, Residence ,^'^ — ^The residence of a defendant in a 
country at the time when an action is commenced against him is an 
admitted ground of jurisdiction. ‘If the defendants had been’, 
it is said by the court in Schibsly v. Westenholz,^'^^ ‘ at the time 
when the suit was commenced resident in the country, so as to 
have the benefit of its laws protecting them, or, as it is sometimes 
expressed, owing temporary allegiance to that country, we think 
that its laws would have boimd them 

As the presence of a defendant in England at the time of the 
service of the writ was the sole foundation of the jurisdiction of the 
English courts, they could hardly decline to hold that the residence 
of a defendant in a foreign country gave jurisdiction to the courts 
thereof as to the cause of action stated in the writ. 

Three questions may, however, be raised on this point. 

First Question , — ^Is residence, in the strict sense of the term, 
necessary, or will the mere presence of the defendant in the foreign 
country, e.g., France, be enough to give the French courts juris- 
diction? The answer is that his presence is enough, or in other 
words, that residence means for the present purpose nothing more 
than such presence of the defendant as makes it possible to serve 
him with a writ, or other process by which the action is com- 
menced.^^ In the case of a corporation residence, of course, 
involves ‘ some carrying on of business at a definite, and, to some 
reasonable extent, permanent place and not the mere presence 
within the jurisdiction of the foreign court of a representative of 
the corporation. 

It may be doubted, however, whether casual presence, as 
distinct from residence, is a desirable basis for conceding jurisdiction 
to a foreign court, it the parties are strangers and the cause of 
action arose outside the foreign country. ‘ The court is not a 
convenient one for either of the parties, nor is it in a favourable 

Vk - ; General Principle No. -3, Intro., p. 22, ante, and General Principle 
No. 4, Intro., p. 24, ante. 

See Rule 68 , Ftr$t Case, 

17a (1870) Ii.B. 6 Q.B. 155, 161. 

Carrick v. Hancock (1896) 12 T.L.B. 69; Forbes v. Simmons (1914) 7 
W.W.B. 97. See Rule 27, p. 171, ante, 

IP hittauer Glove Corporation v. Ft MiUington (1920), Ltd. (1928) 44 
T.Ii.B. 746. See A. Farnsworth, * What amounts to ** earring on business ” 
by a Foreign Corporation *, 20 Jo Comp, legislation, p. 183. 
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position to deal intelligently either with the facts or with the law 
It is, perhaps, significant that the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933,^^ says that for the purposes of that Act a 
foreign court shall be deemed to have had jurisdiction if the 
defendant was resident in the country of that court at the time 
when the action began. 

Second Question , — ^Is the domicile of the defendant, as con- 
trasted with and in the absence of residence, sulBEicient to give a 
foreign court jurisdiction ? English courts now assert jurisdiction 
in personam over defendants domiciled or ordinarily resident in 
England, hence it has been suggested that they ought to concede 
jurisdiction on the ground of domicile to foreign courts. Dicey’s 
view was that domicile was not a sufficient ground for the juris- 
diction of foreign courts.^^ There are dicta in English cases which 
suggest the recognition of domicile, but no English decision supports 
it, though one Canadian decision does.^^ It is not mentioned as a 
basis of jurisdiction in the Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933. It is not claimed as a groimd for jurisdiction by 
the Scottish courts.^® 

Third Question . — ^Is it necessary that the defendant should have 
been personally present in the foreign country or is it sufficient that 
he was carrying on business there through a manager or agent? 
Dicey expressed no opinion on this question. In the last edition it 
was suggested that since the presence of the defendant at the 
time when the obligation was incurred is not sufficient, still less 
have English courts any ground for allowing the exercise of juris- 
diction merely because business is done through a manager or agent. 
On the other hand, the Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933,^® provides that for the purposes of the Act the 
foreign court shall be deemed to have jurisdiction if the defen- 
dant had an office or place of business in the foreign country 
and the proceedings were in respect of a transaction effected 
through or at that office or place. This would appear to be 
the commercially more convenient rule, though English authority 
is lacking. 

20 Dodd, ‘Jurisdiction in Personal Actions’ (1929) 23 Ill.L.Bev. 427, 437-438, 
cited Read, p. 150, and Cheshire, p. 781, 

21 Section 4 (2) (a) (it); see fosi, p. 425. 

22 Order XI, r. 1 (c); Exception 3 to Bale 28, anUt p, 186. 

22 3rd ed., p. 401; cf. ante, p. 31. 

2* Jajfer v. Williams (1908) 25 T.L.R, 12; Gthson d; Co, v. Gibson [1913] 3 
K.B, 379; Emanuel v. Symon [1908] 1 E.B. (C.A,) 302; Turnbull v. Walker 
(1892) 67 L.T, 767, 769. Of, Cheshire, p. 789. 

22 Marshall v. Houghton (1923) S3 Man.B. 166; of. Haspel v. Haspel [1934] 
2 W.W.E. 412, 414415, 

22 Glasgow Corporation v. Johnston [1915] S.C. 555; Kerr v, Ferguson [1981] 
S.C. 736; Maclaxen, Court of Session Practice ^ p. 35. 

27 6th ed. pp. 414, 417. 

22 Section 4 (2) (a) (v). 
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1. X is an Englishman living in France at the time when an action is 
commenced there against him. The French courts have jurisdiction over 
X.2» 

2. X is an English traveller, staying for a few days at an hotel in 
Massachusetts. Whilst he is there a writ is issued and served upon him 
requiring him to appear as defendant in an action brought against him in a 
Massachusetts court. The Massachusetts court has jurisdiction. 

3. The circumstances are the same as in Illustration 2, except that the writ 
is issued a day or two before X arrives in Massachusetts. The Massachusetts 
court has (semble) jurisdiction.^® 

4. X is the director of an English company. He visits New York, and 
while he is there, A, a New York firm, takes out a summons against the English 
company, and serves process on X. X ignores the proceedings and returns to 
England. The company lias no branch in New York. The New York court 
has no jurisdiction 

6. X is a British subject residing in England, but domiciled in France. An 
action is brought against him in Paris He is served with process or notice 
of process in England The French court has {semble) no jurisdiction. 

Second Case. Allegiance — ‘The coiirts of this country con- 
sider the defendant bound where he is a mbject of the foreign 
country in which the judgment [against him] has been obtained 
The doctrine, however, that allegiance is sufficient to give juris- 
diction, though supported by judicial dicta, cannot he established 
by any reported decision. In Douglas v. Forrest which goes 
near to a decision on this point, the court dwell on the fact of the 
defendant having at the time of the judgment possessed property 
in Scotland ; but this cannot now be regarded as a sufficient basis 
for jurisdiction.®® Moreover, the doctrine of allegiance as the founda- 
tion for jurisdiction is inapplicable to British territory, for 
allegiance is owed by every British subject to the British Crown; 
and accordingly it has been held that the fact that the defendant 
was born in an Australian State is insufl&cient to give the courts of 

20 Schthshy v Westenholz (1870) E.R. 6 Q.B. 155. As to how far want of 
notice may be an answer to an action on a judgment, see Buie 79, p. 396, ^ost. 
See, in favour of jurisdiction, t.e., in favour of the Massachusetts court being 
held in England a court of competent jurisdiction, Carnck v. Eanoock (1895) 
12 T.L.R 59; Schihsby v. Westenholz (1870) LB. 6 Q.B. 155, 161; Rousillon 
V. Rousillon (1880) 14 ChD. 351; Sirdar Gurdyal Singh v. Ba^ah of Fandkote 
[1894] A.O. 670; Emanuel v. Symon [1908] 1 K.B. (C.A.) 302. But on the 
other hand, note that if the issue of the writ is to be taken to be the com- 
mencement of the action, X is not in Massachusetts at the time when the action 
commences, and therefore does not come precisely within any of the cases cited. 
In Garrick v. Hancock it does not appear at what point the action commenced. 
Littauer Glone Corporation v. F. W, Millington (1920), Ltd. (1928) 44 T.L.R. 
746. 

^3 See Buie 68, Second Case, p. 351, ante; Cheshire, p. 788, 

*3 Rousillon V. Rousillon (1880) 14 Gh.D, 351, 371, judgment of Fry, J. Cf. 
Douglas v. Forrest (1828) ^ Bing. 686, Sohihshy v. Westenholz (1870) L.R. 
6 Q.B. 156, 161; Emanuel v. Symon [1908] 1 X.B. 302, 309; Harris v. 
Taylor [1915] 2 KB. 680, 591; Gavin Gibson di Co. v. Gibson [1913] 8 
KB. 379 , 888; Forsyth v. Forsyth [1948] P, 126, 132. 

(1828) 4 Bing, 686, criticised in Gavin Gibson d Co. V. Gibson [1913] 3 K.B. 
379, 390-392, per Atkin, O'.; cf, Dakota Lumber Co. v. Binderknecht (1906) 
6 a:en:.L.B. 210 
See Buie 69 (1), post, p 362. 
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that State jurisdiction over him.^® This position is not likely to be 
affected by the recognition of Dominion citizenship, for the effect is 
merely to make the defendant a citizen of the Dominion and not of 
any of its component parts or law districts. 

Dicey’s view was that nationality as a ground of jurisdiction 
could be justified on the ground that ^ a subject is bound to obey 
the commands of his sovereign, and therefore the judgments of his 
sovereign’s courts ’ but this has been criticised as smacking of 
unreality in modem times.®® The Foreign Judgments (Reciprocal 
Enforcement) Act, 1983, does not mention nationality as a ground 
for holding that a foreign court had jurisdiction for the purposes of 
that Act. 

1. X is a French citizen residing and domiciled in England. An action is 
brought against X in France. X, whilst residing in England, has actual notice 
of the action. Judgment is, in his absence, pronounced against X in France. 
The French court (semble) has jurisdiction.^® 

2. X is a British subject residing and domiciled in England. He was bom 
in Victoria The Victoria court has no jurisdiction over X.^° 

Third Case. Submissions'^ — This case rests on the simple and 
universally admitted principle that a litigant who has voluntarily 
submitted himself to the jurisdiction of a court cannot afterwards 
dispute its jurisdiction.^^ The submission may take place in different 
ways, and may be made either by the party who is plaintiff or by the 
party who is defendant before the foreign oourt.'^® 

(1) Plaintiff. ‘ We think it clear, upon principle, that if a person 
selected, as plaintiff, the tribunal of a foreign country as the one in 
which he would sue he could not afterwards say that the judgment 
of that tribunal was not binding upon him 

Clearly the plaintiff exposes himself to acceptance of the jurisdic- 
tion of the court as regards any set-off, counterclaim, o*r cross-action 
which may be brought against him by the defendant. 

A, an Englishman residing in England, brings an action against X in 
France for the breach of a contract made and broken in England. X counter- 
claims. The French court gives judgment in X’s favour. The French court 
has jurisdiction over A. 

This is so clear that no further illustration is needed. 

(2) Defendant. A person who voluntarily appears as defendant 
in an action submits him self to the judgment of the court so that he 

3fl Gavm Gibson S Co. v. Gibson^ supra; cf. Emanuel v. Symon [1908j 1 X.B. 

302. 

6tli ed. pp. 405-406. 

Read, p. 156; Cheshire, p, 789. 

Compare Schihshy v. Westenholz (1870) Ii.B. 6 Q.B. 155, 161. 

Gavin Gibson S Co. v. Gibson [1913] 3 K.B. 379. 

See Rule 68, Third CasOt p. 351, ante. 

See Intro., p. 24, ante. 

See Rule 68, Third Case^ (a), (b) and (c). 

^ Schibsby v. Westenholz {187(^ L.B. 6 Q.B. 165, 161; Burpee v. Burpee (1929) 

41 B.C.R. 201. See Westlake, ss. 324, 325; cf. Foreign Judgments (Eeciprocal 

Enforcement) Act, 19^, s. 4 (2) (a) (li). 
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cannot afterwards dispute its jurisdiction. A submission is, how- 
ever, held to be voluntary, not only when the defendant appears 
and pleads to the merits of the case without protesting the juris- 
diction, but also when, although protesting, he also pleads to the 
merits. According to the much criticised decision of the Court of 
Appeal in Harris v. Taylor , it is sufficient to give a court jurisdic- 
tion that a defendant merely appears in order to protest the 
jurisdiction. If he chooses to appear and to object to the juris- 
diction of the court, it would seem that he involves himself in the 
necessity of submitting to that jurisdiction, if the plea to the juris- 
diction should be disallowed by the court. This is so at any rate if 
the foreign procedure affords no means of contesting the jurisdiction 
of the court except by making a general appearance. But it is ‘ a 
possible inference from Harris v. Taylor that protest to the jurisdic- 
tion of a foreign court will not amount to consent to its jurisdiction 
if there is a mode of procedure provided by its law whereby protest 
may be made without appearing generally^ and that mode is used 
And it has been held in Canada that if the defendant takes no part 
in the foreign proceedings and allows judgment to go against him in 
default of appearance, and later moves to set the default judgment 
aside, his appearance is not volimtary.^® 

The Foreign Judgments (Reciprocal Enforcement) Act, 1938,®“ 
provides that a foreign court is deemed to have jurisdiction for the 
purposes of the Act if the defendant submitted to the jurisdiction by 
voluntarily appearing in the proceedings otherwise than for the 
purpose of contesting the jurisdiction of the court. It may be that 
the Act has in effect adopted the limited interpretation of Harris v. 
Taylor which is suggested above. 

An appearance is equally voluntary at common law whether it be 
motivated by the fact that the defendant has property within the 
jurisdiction of the court on which execution may be — or has actually 
been — ^levied in the event of judgment going against him by 
default,®^ or even by the fact that, though he has no property within 
the jurisdiction, his business often takes him within the jurisdiction 
so that the judgment of the court might be made effective against 
him.®^ 


45 Compare BossUre v, Brockner (1889) 6 T.L.R. 85; Outard y. De Clermont 
[1914] a K.B. 145; Richardson v. Allen (1916) 34 W.L.R. 606 (Alberta); 
Luke V. Mayoh [1922] S.A.S.B. 386; cf. Richardson v. Armyt Navy and 
General Assurance Association, Ltd. (1925) 21 Lllj.Itep. 345. 

46 [1915] 2 K.B. 680, fully discussed by Cheshire, pp. 785-787 ; Read, pp. 166-171. 
48 Read, p. 167; cf, Luke v. Mayoh [1922] SA.S.E. 386, where, bowever, the 

defendant chose to appear generally. 

48 McLean v. Shields (1885) 9 O.E. 699; Esdale v. Bank of Ottavca (1920) 61 
U.L.B. 486. 

50 Section 4 (2) (a) (i). 

51. De Gosse Brissae v. Bathhone (1861) 3 H. & N. SOI; Poissari T. JPomart 
' [1941] 3. W,W.R, 646*, 

^ 5« Voinet r, Barreit (1885) 56 L.XQ.B, (C.A.) 39. 
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In one case only is it possible that appearance and pleading to the 
jurisdiction or the merits or both may not be held to involve a 
voluntary submission to the jurisdiction. There is authority for 
the view that if a defendant appears to defend an action solely in 
order to save property of his within the jurisdiction of the court, 
which has been arrested or attached as a basis for jurisdiction, such 
an appearance will not be held to be voluntary. But the doctrine 
does not seem to have been the ratio decidendi of any reported case/^ 

Neither an appearance to save property threatened with seizure 
nor an appearance to save property already seized is accepted as 
voluntary by the Foreign Judgments (Reciprocal Enforcement) 
Act, 1933, which provides that the foreign court has no jurisdic- 
tion for the purposes of the Act if the defendant appears for the 
purpose of protecting or obtainmg the release of, property seized 
or threatened with seizure* 

The defendant by appearance clearly renders himself subject to 
the jurisdiction of the court in respect not merely of the original 
claim but also of such further claims as the court allows to be added 
by the plaintiff. But this does not mean that he subjects himself 
also to similar claims by new plaintiffs. 

1. A brings an action in a French court against X, an Englishman 
domiciled in England X appears in France and defends the action, because 
his business transactions involve frequently his presence in France, so that 
judgment might be executed against him there. His appearance is voluntary, 
and the French court has jurisdiction over him 

2. The circumstances are the same as in Illustration 1, but X has valuable 
property in France which might be seized in execution if the action were 
decided against him. The court has jurisdiction.®® 

3. The circumstances are the same as in Illustration 1, but, after judgment 
has been given by the French court in default, X appears to have the case 
reopened, his motive being the arrest in execution of the judgment in default 


Voinet v. Barrett (1886) 56 39, 41, judgment of Esher, M.E.; 

Sehibshy v. Westenholz (1870) L.E. 6 Q.B. 165, 162, per Lord Blackburn; 
Guiard v. De Clermont [1914] 3 E.B. 145, 155. 

The fact that property has been seized in execution will not make an appear- 
ance to defend involuntary. Guiard v. Be Clermont [1914] 3 X.B. 145. 
Moreover, m The JDupleix [1912] P. 8, 11-15, followmg The Dictator [1892] 
P. 304; The Gemma [1899] P. (C.A.) 285; cf. The Joannts Vatis [1922] P, 213, 
an appearance in an action in rem was held to subject the defendants, who 
contested hability for a collision, and counterclaimed for damage to their 
vessel, to liability in personam for the full amount of the damage and not 
merely for the valne of the ship. Note that this case does not assert that 
appearance merely to secure by bail the release of a ship would subject the 
party appearing to the jurisdiction in personam of the court. The arrest of 
property unconnected with the cause of actioii will not be a ground for juris- 
diction: The Beldts [1936] P. (C.A.) 51. 

A defendant who pleads on an arrestment to found jurisdiction in Scotland 
is liable to have the judgment of the court enforced against him under the 
Judgments Extension Act, 1868. See Rule 88, p. 413, post 
Section 4 (2) (u) (i). 

See Me Indiana Transportation Go. (1917) 244 T.S. 456; submission to juris- 
diction in respect of death of one passenger does not involve submission to 
other claims. 

Voinet v. Barrett (1886) 55 LJ.Q.B. (G,A.) 39. 

De Goese Brissac v. Rathbone (1861) 6 H, & N. 301. 



360 


JURISDICTION OF FOREIGN COURTS 


of a small balance lying to his credit in a French bank The court has juris- 
diction.^® 

4. X is an Englishman domiciled and resident in England. A brings an 
action against him in a foreign country for breach of contract, jurisdiction 
being founded on the arrest of property of X within that country X appears 
in order to save his property. Whether the court has jurisdiction? 

5. A brings an action for criminal conversation against X in a Manx court 
X appears generally and disputes the jurisdiction. By reason of his appearance 
the court has jurisdiction.®^ 

Contract to Submit , — The parties to a contract may make it one 
of the express or implied terms of the contract that they will 
submit in respect of any alleged breach thereof or any matter having 
relation thereto, to the jurisdiction of a foreign court, and a person 
who has thus contracted is clearly hound by his own submission.®^ 
All that need be further noted is, that under this head may be 
brought cases in which, from the nature of the contract, e.g,, possibly 
under peculiar circumstances an agreement with regard to foreign 
land,®® it may be presumed that the parties intended to submit to 
the jurisdiction of particular courts, viz,, the courts of the country 
where the land is situate. 

1. A is a Belgian firm carrying on business in Belgium. X is a British 
subject domiciled in England and resident in London; he enters into a contract 
to assign certain patent rights to A in Belgium. The contract provides (inter 
alia) that ‘ all disputes as to the present agreement and its fulfilment shall be 
submitted to the Belgian jurisdiction.* In an action by A against X brought in 
the proper Belgian court for alleged breach of the contract, and in which, in 
accordance with the provisions of Belgian law, citation is duly served upon 
X in London, judgment is obtained for £1,000. The Belgian court has juris- 
diction 

2. X, an Englishman, enters into a contract with A to trade in co-partner- 
ship in Russia. X resides in England. It is a term of the contract that ail 
disputes, no matter how or where they arise, shall be referred to a Russian 

Guiard v. De Clermont [1914] 3 X.B. 145. 

Ihid,, p. 155, In The Challenge and the Due d'Aiimale [1904] P. 41, it was 
held that the parties, whose ship had been arrested in Belgium as a step 
ancillary to proceedings in a French court, and who had entered an appearance 
in the Belgian proceedings, had not thereby bound themselves to submit to 
the jurisdiction of the French court. The decision would, it is clear, have 
been otherwise had the arrest taken place m France and the parties had 
appeared in the French proceedings. Compare Rule 70, p. 365, ^ost. 

Hams V. Taylor [1916] 2 K.B. (C.A.) 680. 

•2 Goptn V. Adamson (1875) 1 Ex.D. (O.A.) 17 ; Law v, Garrett (1878) 8 Ch.D 
(C.A.) 26; Hart d Son, Ltd, v. Furness Withy S Co., Ltd. (1904) 37 N.S.R. 
74; Foreign Judgments (Reciprocal Enforcement) Act, 1933, s. 4 (2) (a) (iii). 
^3 Bank of Australasia v. Harding (1850) 9 C.B. 661; Bank of Ausirctlasia v. 
Nias (1861) 16 Q.B. 717 ; Vii7Ue v. Dumergue (1849) 4 Ex. 290 ; Risdon Iron 
£ Locomotive Works v. Furness [1906] 1 X.B. (C.A.) 49; Allen v. Standard 
Trusts Co. [1920] 3 W.W.R. 990; Meeus v. Tkellusson (1863) 8 Ex, 638. 
Nelson, p. 3fe. See Law v Garrett (1878) B Ch.D. (C A.) 26. 

«« But see Rule 69, p. 362, yost; and compare British Wagon Co. v. Gray [1896] 
1 Q.B. (C.A.) 35, decided with reference to Order XI, x. 1 (e); and Emanuel 
V. Symon [1908] 1 K.B. (G.A.) 302, reversing judgment of court below [1907] 
1 R:.B. 236. 

«« Peyerick v. Huhhard (1902) 71 L.J.X.B. 609; this case follows, and, perhaps 
slightly extends, Housillon V, Bousillon (1880) 14 Ch.D. 351. Cf. Jeannot v, 
Fuerst (1909) 26 T.L.B. 424. 
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court. Disputes arise concerning the terms of the partnership A brings an 
action against X, in a Russian court, for alleged breach of the contract The 
Russian court has jurisdiction.®^ 

3. X is an Englishman, resident and domiciled in England, and not a native 
or citizen of France. He holds shares in a French company. X thereby be- 
comes, under the law of France, subject to all the conditions contained in the 
statutes of the company. Under these statutes every shareholder is compelled 
to elect a ‘ domicile ’ in France, and, as to all disputes which may arise during 
the liquidation of the company, is subject to a French tribunal. The company 
goes into liquidation, and A brings an action in France against X for the 
amount not paid up on X’s shares. Notice is duly served on X, at his elected 
‘ domicile though X has no knowledge of the statutes of the company or their 
provisions. A recovers judgment against X. The French court has juris- 
diction.®® 

4i. X, an Englishman residing in England, is a member of an Australian 
company. An Australian Act enables the chairman of the company to sue and 
be sued for the company, and provides that he is to be taken as agent for the 
members of the company. An action is brought, and judgment recovered, in 
Australia, against the chairman by A, Le., in effect, an action is brought, and 
judgment recovered, against X; he has no notice of the proceedings against 
the chairman. The Australian court has jurisdiction.®^ 

5. X, a British subject, when residing and carrying on business in Western 
Australia, enters into partnership there with A for the working of a gold 
mine situate in Western Australia. The venture is not successful. There is 
a dissolution of partnership and under a decree of an Australian court accounts 
are taken showing a deficiency, in respect of which a suit is brought in the 
Australian court against X, and judgment given for £1,000. X is not in 
Western Australia at the commencement of the suit nor at any time during its 
continuance; nor is he at any time resident or domiciled there. He does not 
appear to the writ issued in the Australian suit, nor does he agree to submit to 
the jurisdiction of the court of Western Australia. The writ is served upon 
him m England, and he is kept informed of the proceedings in Western 
Australia. The Western Austrian court has no jurisdiction.^® 

6. X, an Englishman resident and domiciled in England, is the tenant of 
land in France. X is sued in a French court by his landlord. A, for rent due. 
Constructive notice is given to X in accordance with the provisions of French 
law, but he has no other notice of the proceedings and does not appear to 
defend the action. The French court (semble) has no jurisdiction.^^ 

Character of the Rule^ 

It appears from these cases that the main principle recognised by 
English courts with regard to the jurisdiction of the Bhgh Court, or 
of foreign courts, in actions in personarriy is that the courts of a 
country where a defendant is present, ue., where he can he served 

See Law v. Gatrett (1878) 8^ Ch.B. (p.A.) 26, This case does not directly 
raise the question of jurisdiction, but implies that the agreement gave juris- 
diction to the Russian court. Compare Kitdhner S Oo, v. Gruhan [1909] 
1 Ch. 413; Ra Schintz [1926] Oh. (O.A.) 710, 

Copin V. Adamson (1875) 1 Ex,D. (C.A.) 17. Compare the fuller report of 
the proceedings in the court below (1874) L.E. 9 Ex. 345. See also ValUe v. 
Burner gue (1849) 4 Ex. 2^; Jamieson v. Rohb (1881) 7 170. 

Bank of Australasia v. Harding (1850) 9 C.B. 661. See also Bank of 
tralasia v. Nias (1861) 16 Q.B. 717. The result is that an action can be main- 
tained in England against X, on the Australian judgment, given nominally 
against the chairman. See Chap. 16, and Rule 116, post. 

Emanuel v. Symon [1908] 1 K-B. (C.A.) 302. 

See p, 362, posU 
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with, a writ, have in general jurisdiction over him/- and that it is 
doubtful whether in practice and in such an action English courts 
recognise, even in the case of foreign courts, allegiance as a basis 
of jurisdiction. Further, English courts are ready to recognise sub- 
mission by a plaintiff or a defendant to the High Court or to a foreign 
court, as a valid ground of jurisdiction. It is also obvious that the 
High Court must in the long run concede to the courts of foreign 
countries pretty much the same rights of jurisdiction which it claims 
for itself. Hence the suggestion that domicile should in actions in 
perwnam be admitted in the case of foreign countries to give juris- 
diction to the courts thereof. 

Rule 69/'* — In an action in personam the courts of a 
foreign country do not acquire jurisdiction either — 

(1) from the mere possession by the defendant at the 
commencement of the action of property locally 
situate in that country ; or 

(2) from the presence of the defendant in such country 
at the time when the obligation in respect of 
which the action is brought was incurred in that 
country. 


Gommeint and Illustrations 

Clause 1 . ^ Whilst we think it is laid down by the Court of 

Queen’s Bench, ^that there may be other grounds for holding a 
person boimd by the judgment of the tribunal of a foreign country 
than those enumerated in Dmglas v. Forrestf"^^ we doubt veay much 
whether the possession of property, locally situated in that country 
and protected by its laws, does afford such a ground. It should 
rather seem that, whilst every tribunal may very properly execute 
process against the property within its jurisdiction, the existence of 
stich property, which may be very small, affords no sufficient ground 
for imposing on the foreign owner of that property a duty or obliga- 
tion to fulfil the judgment. But it is unnecessary to decide this, as 
the defendants had in this case no property in France 

See Rule 6S, First Case, p. 351, ante. 

See ante^ p. 355, 

As to clause 1, see Schihshy v. Westenhoh (1370) L.E. 6 Q.B. 156; as to 
clause 2, Sirdar Gurdyal Stngh v. Rajah of Faridkote [1894] AC. 670, 685, 
' 686, with which contrast Becquet v. MaeCarthy (1831) 2 B. & Ad. 951, and 

• Schihshy v. Westenholz (1870) L.R. 6. Q.B. 156, 161 ; Gibson S Go. v. Gibson 
[1913] 3 K3. 379. 

‘(1328) 4 Bing. 703; and Rule 68, p. 351, ante. 

Schihshy -7. Westenholz (1870) L.E. 6 Q.B. 165, 163, per curiam. See 
Voinet v. Bo>rrett (1885) 65 L.J.Q.B. 39; Emanuel v- Symon [1908] 1 K.B. 
(€.A.) 302. Contrast Cowan v. Braidwood (1840) 1 M. & 882, where 

^sesaion of property seems to have been regarded as a good ground of 
jurisdiction. ‘ 
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This statement, though not quite decisive, appears to negative the 
claim made by the courts of some foreign countries, and especially 
of Scotland,^’’ to ground jurisdiction in an action, in personam on the 
mere fact of the possession by the defendant of property lying 
within the limits of the coimtry to which the courts belong. The 
foreign court has, of course, in the view of English law authority 
to deal in rem with such property and any person’s rights in respect 
of it. 

1. X is domiciled and resident in England. He possesses goods in a house 
in Edinburgh. A brings an action against X in the Court of Session for breach 
of contract in England. X’s goods in Edinburgh are arrested to found 
jurisdiction {ad fundaTidam juris dictionem). The court has no jurisdiction.^* 

2. A is a fruit merchant in Edinburgh. He brings an action in the Court of 
Session against the L. & N. W. Ry. for damage to fruit of A’s, arising from 
the negligence of the defendants in the carriage thereof. The act of negligence 
takes place in England; A arrests movable property of the defendant’s in 
Scotland. The court has no jurisdiction.®® 

3. A, an Englishman resident in London, has a claim against X & Co., an 
English company resident in London, in respect of a life policy granted to N. 
X and Co. have money in a bank in Scotland. A arrests the money due by the 
bank to X & Co., and brings an action in the Court of Session against X & Co. 
on the policy. The court has no jurisdiction.®^ 

Clame 2. A dictum of Blackbmm, J.,®^ suggested that under the 
circumstances stated in clause 2, the judgment of a foreign court 
would bind the defendant, Le., the court would be a court of com- 
petent jurisdiction, but the Privy Council has dissented from this 
doctrine.®® It may, therefore, be concluded, with great probability, 
that, as stated in clause 2, the mere presence of a defendant in a 
country at a time when an obligation is incurred does not of itself 
give the courts jurisdiction over him in respect of such obligation- 

See L. A N. W, Ry. v. Lindsay (1858) B Macq. 99; Douglas v. Jones (1831) 

9 S. 856; Wemsokel, Petr, [1916] 2 Sc.L.T, 91; Maclaren, Court of Session 
PraoUcej pp. 41, 42; Rule 88, p. A13, post 

See, however, p. 36S, ante, as to the possibility of a contract with reference 
to land in a foreign country implying submission to the jurisdiction of the 
courts of such country. 

I.e., the Scottish court is not a * court of competent junsdiction ’ in the opinion 
of English judges. See, as to the ambiguity of the expression * court of 
competent ]uns<£ction pp. 345-6, ante, and compare Rule 88, p. 413, posU 
and the Judgments Extension Act, 1868, s. 8. The fact that tins ground of 
exercise of jurisdiction is not recognised generally is admitted in Scotland 
See Pick v. Stewart, Galbraith A Go,, Ltd. (1907) 16 Sc.L.T 447. 

See L. S N. W. Ry. v. Lindsay (1868) 3 Macq, 99. The court has jurisdiction 
according to Scottish law. 

See, for Sie facts, Parhen v. Royal Exchange Co. (8 D. 865), cited 8 Macq. 109, 
In this case it was held that the Court of Session had jurisdiction accordmg 
to Scottish law. But the case does not decide that it was a ‘ court of com- 
petent jurisdiction ’ in the sense in which the words are here used, i.s., accord- 
ing to English law. 

Schihsby v. Westenholz (1870) L.R. 6 Q.B. 161. 

Sirdar Gurdyal Smgh v. Rajah of Faridkote [1894] A.C. 670. Of. Eoreign 
Judgments (Reciprocal Enforcement) Act, 1933, s. 4 (2) {a) (iv) which requires 
,,the defen4?fcnt to be resident in the foreign country at the time when the 
proceedings were Instituted. 
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1. X, a British subject domiciled in England, has held an official position 
and resided in Italy. X, whilst residing there, is guilty of a fraud, but, before 
proceedings are commenced against him in respect thereof, he has returned to 
and taken up his permanent residence in England. An action, of which he has 
notice m England, is brought against him in respect of the fraud in an Italian 
court, and judgment for £1,000 is recovered. The Italian court has no 
jurisdiction.®^ 

2. X, a Swiss subject, when in Paris, enters into a contract with A that he 
will not carry on a certain trade in England or elsewhere. When X is residing 
in England he carries on the trade there in breach of his contract. A brings 
an action against X in a French court The French court has no juris- 
diction.®’ 


‘Suggested by Sirdar Gurdyal Singh -y^ Majah of Faridkote [18941 A.O. 670. 
«« Rousillon V. BousUlon (1880) 14 Gh,D. S51, 871. 
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JURISDICTION IN ACTIONS IN BEM^ 

Rule 70.^ — In an action or proceeding in reirt the courts 
of a foreign country have jurisdiction to determine the 
title to any immovable or movable within such country.* 

Comment 

‘ If the matter in controversy is land writes Story, ‘ or other 
inunovable property, the judgment pronounced in the forum ret 
sitse is held to be of universal obligation, as to all the matters of 
right and title which it professes to decide in relation thereto. This 
results from the very nature of the case ; for no other court can have 
a competent jurisdiction to inquire into or settle such right or title. 
By the general consent of nations, therefore, m cases of immovables, 
the judgment of the forum rei sitse is held absolutely conclusive ** 

‘ The same principle ’, writes Story, ‘ is applied to all . . . cases 
of proceedings in rem, against movable property, within the jurisdic- 
tion of the court pronouncing the judgment. Whatever the court 
settles as to the right or title, or whatever disposition it makes of the 
property by sale, revendication, transfer, or other act, will be held 
valid in every other country, where the same question comes directly 
or indirectly in judgment before any other foreign tribunal. This is 
very familiarly known in the cases of proceedings in rem in foreign 
Courts of Admiralty, whether they are causes of prize, or of bottomry 
or of salvage, or of forfeiture [or of damage by collision], or of any 
of the like nature, over which such courts have a rightful jurisdiction, 
founded on the actual or constructive possession of the subject- 
matter (res) This passage refers especially to the cases where 
‘ rightful jurisdiction ’ is exercised, e.g., in Admiralty or prize 


1 As to the distinction between an action in personam and an action in rem, see 
Castrique v. Imrie (1870) L-E i H.L. 414, 429, opinion of Blackburn, J.; 
Meyer v. RalU (1876) 1 C.P.D. 358; The City of Mecca (1879) 5 P,I). 28; (imi) 
6 P.D. (C.A.) 106; Re Trufort (1887) 36 Ch.D 600; Minna Craig Steamship 
Co. Y. Chartered, etc. Bank [1897] 1 Q.B, (C.A.) 460; Carr y. Fracis, Times 
S Co. [1902] A.C. 176; Bmns y, Evans (1911) 19 WL.B. 237; Burchell y, 
Burchell (1926) 56 O.L.B. 515; Jones Y. Smith (1926) 56 0 L.B. 560; Davidson 
V. Sharpe (1920) 60 Can.S.0.B. 75; Bead, 13^134; Cheshire, 791-798. Per 
the United States doctrine see G-oodneh, s. 66. 

3 See Story, s. 692 ; Sirdar Gurdyal Smgh Y. Eajah of Faridhote [1894] A.C. 670, 
685. Oppenbeim, Vol. 1, pp. 615-656. 

3 See Intro., G-eneral Pnncipie No. 3, p, 22, ante; Wolff, p. 363. 

* Story, s. 591. 

® Story, s. 692, cited with approval in Castrique v. ImHe (1870) L.B. 4 H.D, 414y 
428, 429, opinion of Blackbnm, J. Compare Minna Craig Steamship Go, y. 
CkoTtered, etc. Bank [1897] 1 Q.B. (C.A.) 460; MoKte y. McKie [1933] Ir.E* 
464. 
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matters. The basis of this ‘ rightful jurisdiction ’ was the compliance 
with the universal law maritime which could give a universal title ; 
non-compliance with such law would not be presumed, but, if 
proved, non-compliance might give no more than a locally valid title 
depending on the sovereign’s power in his own territory. In the 
same way, a title to a movable obtained by or through a foreign 
sovereign in violation of international law, may be held to be 
inoperative by the courts of a State to which the movable is subse- 
quently taken.® A sovereign cannot claim the protection of inter- 
national law for a title obtained in violation of that law. In Cam- 
mell V. Sewell/ Cockburn, C.J., spoke of ‘a good contract of sale 
to transfer the property in Norway, without anything to show that 
by the general law of nations, or by the law of any nation which can 
possibly apply to the present case, the sale valid in Norway can 
be invalidated elsewhere Subject to this the courts of a country 
are courts of competent jurisdiction ® with regard to the title to, or 
possession of, movable not less than immovable property which is 
situate in that country. 

It follows, therefore, that proceedings to determine ownership of 
property in any country must be deemed prima facie valid though 
notification of the proceedings was made only by publication and not 
by any form of personal service.® 

Our Rule, it should be noted, is of wide application. It applies 
not only to proceedings which are in strictness in the eyes of English 
law actions in rem, but also to proceedings of any and every kind, 
such as the adminfstration of a deceased person’s property which, 
though not strictly in the technical language of English law and in 
the view of English courts actions in rem, determine the title to 
property. 

The Foreign Judgments (Reciprocal Enforcement) Act, 1933, 
provides that a foreign court shall be deemed to have jurisdiction 
for the purposes of the Act, in the case of an action of which the 
subject-matter was immovable property or in an action m rem of 
which the subject-matter was movable property, if the property in 
question was at the time of the proceedings in the foreign court 
situate in the foreign country. The Act, therefore, lays down a 
Rule which is in substantial harmony with Rule 70. It has been 
held in New Zealand that an action in personam to recover instal- 
ments of purchase-money due under a sale of land is not an action of 

« ^ee ante, pp, 156, 157, 347, 

5? <1860) 5 H. & N. 728. 

« Bat as to movable property not of exclusiyely competent junsdiction. Gom- 
pare, as to the principle of effectiveness, Intro,, p. 22, antei and as to the 
law governing the assignment of a movable, Rules 129-131, po$t, pp. 558-670. 
^ See Pennoyer v, Neff (1878) 95 U.S. 714, 727, 734; Mtdiny y. Kaw Valley My., 
^ 430 "U.S. 569, 563; Arndt v. Griggs (1890) 134 U-S. 316. 

See Obap. 15, Rule 74, p. 886, post. 

Section 4 (2) (b); see post, p. 420. 
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which the subject-matter is immovable property Tvithin the meaning 
of the Act.^- 

Illustrations 

1 Goods belonging to A, an Englishman, are on board a Prussian ship 
which is wrecked in Norway The goods are sold in Norway, as A alleges, 
wrongfully. A takes proceedings in a Norw’egian court to set aside the sale. 
The Norwegian court has jurisdiction to determine the title to the goods.^® 

2 The right to the possession of English bills, drawn and accepted in 
England by English firms, is raised before a Norw^egian court whilst the hills 
are in Norway, in the hands of N, the agent of X, to whom the bills have been 
indorsed m England. The Norwegian court has jurisdiction to determine the 
right to the possession of the bills 

3 N dies domiciled in England leaving land and money in New York The 
courts of New York have jurisdiction to administer and to determine the right 
to succeed to N’s land and money in New^ York^^ 

4. X, of North Carolina, is indebted to A, of North Carolina. While X is 
visiting Maryland, proceedings are there taken to garnish X’s debt by B, who 
has a claim against A. A in England sues X to recover the amount due. The 
garnishment proceedings are a valid extinction of the debt^® 

5. Cargo is consigned to A in Malta on a Greek ship It is damaged en 
route and a Greek consular court at Constantinople authorises the hypothecatioii 
of the cargo and the execution thereon of a bottomry bond to cover cost of 
transhipping and freight to Malta. A claims to set aside the bond on the 
ground of irregularity of procedure. The decision is binding in rem^ and A’s 
claim is dismissed.^ ^ 

6. A owns a ship which is condemned as prize by a Prize Court of a 
belligerent power sitting in a neutral State, and purchased by X. A can 
successfully assert his ownership in an English court, for the foreign court was 
not a competent court, as it sat in a neutral country, contrary to intemational 
law.^® 

7. A’s goods are seized by pirates. The pirates’ ship is captured by naval 
forces. A’s goods are in -fee captured ship. A may enforce his right to 
restitution in the Court of Admiralty of the capturing forces in accordance 
with the maxim pirata non mutat dominium^^ 


12 He a Judgment^ McCormac v. Gardner [1937] N.Z E.R. 517. 

12 See Cammell v. Sewell (1860) 6 H. & N. 728. The Exchequer Chamber agreed 
that the decision m Norway was not technically a judgment \n rem^ but we 
are concerned with substance, not form, and thezr judgment entirely supports 
the rule. 

14 Alcoclc y. Smith [1892] 1 Oh. (C.A.) 238 . 

12 Compare Enohin v. Wyhe (1862) 10 E.L.G, 1, 19, language of Lord Cran- 
worth, and p. 23, language of Lord Oheimsford. See Chap. 15, Buie 74, 
p. 386, post 

1® Suggested by Harris v. Balk (1905) 198 U.S. 218. See post, p, 577. 

11 Messina v. Betrococehino (1872) L.B. 4 P.C. 144, approving Dent y. Bmiili 
(1869) L.B. 4 Q.B. 414; salvage adjustment by Bussian Consul at Constanti- 
nople. 

The Flad Cyan (1799) 1 C.Bob. 336. J.e., the Prize Court cannot legally be 
a court of the country which controls the res, and our Rule thus is excluded. 
See also The Appam (1917) 243 U.S. 124; Oppenheim, Yol. 2, p. 569; 
Higgins and Colombos, Iniematicnal Law of the Sea, 1946, Chap. Pitt- 
Cobbett, Oases on International Law, Yol. 2 (1937) pp. 274-276, 

Oppertheim, Yol. 1, p. 666; Higgins and Colombos, p, 286; piracy jure gentium 
is an offence by the uniyersal maritime law, see Be P%racy Jure Gentitm 
£1934] A.C. 586, and the maxim quoted is generally accepted in interna^na! 
law: see Wortley, 24 B.Y.B.LL. 258 (1947). 
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JURISDICTION IN MATTERS OF DIVORCE 
AND NULLITY OF MARRIAGE^ 

1. DIVORCE 

(1) WHERE COURTS HAVE JURISDICTION 

Rule 71. — The courts of a foreign country have jurisdic- 
tion to dissolve the marriage of any parties domiciled in 
such foreign country at the commencement of the pro- 
ceedings for divorce.® 

This Rule applies to — 

(1) an English marriage ; 

(2) a foreign marriage. 

Comment 

According to the rules of the conflict of laws maintamed by 
English courts this divorce jurisdiction of the courts of a foreign 
country where the parties to Slmarriage are oomialed is not affeckd 
eitherlBy the" doffiEy where tKe* iharriage is celeh^jed, oi by the 
Hbhueile or the nationality of the parties at the time of the~marm^. 
BHe"7ris"cohfihed' fo'monogamdus maffiag^; but appliesllTwSl 
to an ‘ English marriage i.e., a marriage which, whether celebrated 
in England or elsewhere, is entered into by parties of whom the 
husband is at the time thereof domiciled in England, as to a ‘ foreign 
marriage ’, by which term is meant any marriage which does not fall 
within the description or definition just given of an English mar- 
riage. A doubt, indeed, was at one time entertained whether the 
court of any foreign country could, in the eyes of English tribunals, 
dissolve an English marriage. But this doubt has now been entirely 
removed, and the law on this point has been authoritatively laid 
down as follows : — 

' The law now unqu estionably stands in this positicai.t That the 
court of the existing bona fide donucife’lbf the time beiug of the 

1 See references, p. 216, note L See also pp 430-432, post. 

- Bater v. Bater [1906] P. (C.A.) 209; Haney v. Farms (1882) 8 App.Cas. 43i, 
Gremsr v. Oremsr [190S] V.L.R. 632 , Gardner 7. Gardner (1897) 16 N.2I.L.E. 
789; Guest v. Guest (1883) 8 O.B. 344; Henderson v. Muncey [1943] 4 
D.L.E. 788. For the pnnciple of respect for a foreign divorce see Gollmgton's 
Case (1678) 2 Swans. 326. 

* B. V. Sispenntendent Registrar of Marriages for Hammersmith, esc p. Mir- 
inwaruddin [1917] 4 K.B. 634 (C.A.), which appears to be the only authority 
m this point in English law; cf. discussion, post, p. 372. 
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married pair has jurisdiction over persons originally domiciled in 
another country to undo a marriage solemnised in thatothS^untfy, 

It seems to me that that is the law now applicable to this case ’ 
[viz.y the case of British subjects originally domiciled in England 
who inter-married in England, and had been divorced in New York], 

^ because we have it as a fact that the domicile of the parties, through 
the husband, was an American domicile — a domicile in the State of 
New York 

^ When the jurisdiction of the court is exercised according to the 
rules of international law, as in the case where the parties have their 
domicile within its forum, its decree dissolving their marriage ought 
to be respected by the tribunals of every civilised country. The 
opinions expressed by the English common law judges in Lolley\s 
Case ® gave rise to a doubt whether that principle was in consistency 
with the law of England, which at that time did not allow a marriage 
to be judicially dissolved. That doubt has since been dispelled ; and 
the law of England was, in their Lrordships’ opinion, correctly stated 
by Lord Westbury in Shaw v. Gould,® in these terms : The position '‘j 
that the tribunal of a foreign country, having jurisdiction to dissolve 
the marriages of its own subjects, is competent to pronounce a similar 
decree between English subjects who were married in England, but - 
who before, and at the time of, the suit are permanently domiciled 
within the jurisdiction of such foreign tribunal, such decree being : 
made in a ^na fide suit without collusion or concert, is a position 
consistent with all the English decisions, although it may not be 
consistent with the resolution commonly cited as the resolution of the/ 
judges in Lolley^s Case ’’ ^ - 

The court, moreover, of the country where the parties are 
dorni^ES "at the time of the proceedmgs for divorce has jurisdiction 
to grant a divorce on any groimd for which a divorce may be granted 
under the law of such'‘cdunfry, even though such ground, e.g., incom- 
patibility of temper, is not a cause for which divorce could be 
obtained in the country, e.g., England, where the parties were domi- 
ciled at the time of the marriage.® It may now, in short, be taken 
to be the established rule of English law, that domicile is the true 
test of divorce jurisdiction. 

The parties at the time of the divorce under the law of the foreign 
country where they are then domiciled, e.g., Sweden, may be still 
citizens or subjects of another country, and of a country, e.g., Chile, 
under the law of which divorce does not exist. But even in this case 

^ Eater v. Eater [1906] P. (C.A.) 209, 232. 

5 (1812) Buss. & By. 237;^ 01. & P. 567. 

« (1868) L.B. a H.D. 55. yL 

Le Mesuner v.' MeSffkr [1895] A.C. 517, 527, 528, judgment of PriTy 
Council, cited wim approval in Eater v. Eater [1906] P. (C.A.) 209, 235. 

s Eater v. Eater [1906] P. (C.A.) 209; Mezger t. Mezger [1937] P. 19; so in 
Canada : B. v. BanUlton (1910) 22 O.D.B 484 ; m New Zealand, Gardner y. 
Gardner (1897) 15 N.ZX B. 739. For Scotland see Humphrey y. Humphrey's 
Tr, (1895) 33 Sc,L.B. 99; and 0, D. v. i. B. [1908] S.C. 737, 739 n., and 
Fraser, Husband and Wife (2nd ed.), p. 1331. 

n. 


24. 
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the English courts would adhere, it is submitted, to the principle 
that domicile is the test of divorce jurisdiction, and hold that a 
Swedish divorce court has jurisdiction to dissolve the marriage of 
Chilean citizens domiciled in Sweden. It must, however, be 
admitted that, where citizenship and domicile differ, cases of con- 
siderable nicety may arise, especially in dealing with the position of 
citizens of countries such as Chile, which make personal capacity 
depend, not upon domicile, but upon allegiance or nationality, and 
further do not recognise divorce as regards their own citizens. But 
any diflSculty will, by English courts, now be almost certainly solved 
treating any divorce as valid which is granted by the divorce 
court of the country where the parties are domiciled, on the English 
theory of domicile. 

A fraudulent pretence that the parties to divorce proceedings are 
domiciled in the foreign coimtry, e.g., Scotland or New York, where 
the divorce is obtained, will in England invalidate the divorce,® and 
acquiescence in the obtaining of such a divorce will amount to con- 
nivance,^® or conduct conducing,^^ in subsequent divorce proceedings 
brought in this coimtry upon the ground of the respondent’s adultery 
with the person he or she had married after the conclusion of the 
foreign proceedings. 

A divorce in the country of the domicile may be treated as invalid 
if the decree is pronounced without notice of the proceedings to the 
respondent,^^ or after the petitioner’s authority to those acting upon 
his behalf has been revoked.^® It seems, however, that collusion or 
non-disclosure of material facts which does not affect the jurisdiction 
of the foreign court, or service of notice of the proceedings on the 
respondent will not he held to invalidate the divorce in England,^^ 
and the mere fact that the desire to obtain a divorce accounted in 
part fox the acquisition of a foreign domicile has never been held 
sufficient to have this effect.^® 

Non-judicial divorce The Rule under discussion would appear 
to apply to cases where there is no court to exercise jurisdiction, and 
the legislature grants divorce, as in Quebec. It may be taken as 
probable that a recital as to the parties’ domicile in an Act of the 
appropriate legislature would be suflBcient grounds for the English 
courts to hold that domicile really existed, but no doubt the domicile 

® See Rule 78, post; Bonaparte v, Bonaparte [1892] P. 4:02; Maday t Maday 
(1911) 4 Sash.L.R. 18; cf. C, v. G. (1917) 39 O.L.R. 671. 

Lankester v. Lankester [1926] P, 114. 

11 Clayton v. Clayton [1932] P. 45 (acquiescence in foreign nullity decree assumed 
to be invalid in England). 

12 Shaw v. Att^Gen, (1870) L.E. 2 P. & D. 166 at p. 162; Collis v. Hector (1876) 
L.R. 19 Eq. 334, at pp. 340-42; Budd v. Rudd ,[1924] P. 72; Scott V. Scott 
[1937] Bc.If.T. 632; Bavin v. Bavin [1939] 3 Jp.L.B. 328. 

13 Mughe$ v. Hughes (1932) 147. L.T. 20. 

1^ Bater v. Bater [1906] P. 209 at p. 217 ; Vurdy v. Smith (1931) 48 T.L.R. 661, 
af&rmed 49 T.I/.B. 36. 14 199; Crowe v, Crowe (1937) 167 D.T. 

657. , 

^^'Vafdopulo V. Vardoputo (1909) 25 T.L.B. 618; Carswell v Carswell (1881) 
8 B. 901; Stavert v. Stavert (1882) 9 B. 519. 
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would be open to dispute to the same extent as if the divorce had 
been pronoimced by a court. There is, however, no authority on 
this point, and there is also no authority which has any direct bearing 
on the question whether English courts will recognise as valid 
divorces which are effective under the law of the domicile of the 
parties although they are not the outcome of judicial proceedings, 
or of legislation preceded by a judicial inquiry.^® 

In Preger v. Preger and Spivack v, Spivack the invalidity of 
Jewish religious divorces was taken for granted, but in each case the 
domicile appears to have been English. In Sasson v. Sasson the 
Privy Council held that the divorce of Jewish British subjects 
domiciled in Egypt effected through the Grand Rabbinat at 
Alexandria was valid under the relevant ordinances, while the 
Hammersmith Marriage Case^^ contains dicta which suggest that 
a monogamous marriage must be dissolved by the decree of a court 
in order that the divorce should be recognised in England. 

In these circumstances, the question whether the English courts 
would recognise divorce by consent or unilateral declaration of a 
type which was at one time possible under the law of the Soviet 
Union, even if it is effective under the law of the domicile, is 
a matter of pure conjecture. In view of the paramount importance 
of the law of the domicile in questions of status, it is submitted 
that if such divorces are recognised as valid in the country of the 
domicile, they should be recognised as valid in England. If the 
cause for divorce is immaterial,^® so ought the method to be. It 
has been suggested that such divorces should be recognised 
where the divorce is by consent but not where it is the result of a 
unilateral declaration, and the principle that the respondent must 
have notice of the proceedings in order i^hat the foreign decree may 
be recognised in England is invoked for the exclusion from recogni- 
tion of divorce of the latter type.®* It is, however, difficult to see 
the relevance of a principle which is based on the necessity of the 
fair conduct of judicial proceedings to a procedure which is not 
judicial by nature. English courts require that the respondent must 
hlave notice of the proceedings so that he or she may have an 
opportunity of contesting them; but no amoimt of notice would 
enable a party to contest a unilateral declaration of divorce. It is 
therefore submitted that, provided the divorce is of a type 
appropriate to a monogamous union, it ought, on principle, to be 

Bell Yard Kov. 1935» p, 10 ei seq. ; Ealconbridge, p. 622 et seq 

17 (1926) 42 T.L.E. 281. 

18 (1930) 46 243. 

18 [1924] AC. 1007. 

[1917] 1KB. 634^ at pp. 642-3 and p. 669- 

21 Beindail t. Bmndml [1946] P, 122; Armitage v, AtU-Gen, [1906] P. 136. 

22 BetUr V, Bater [1906] P. 209. 

22 Palconbridge 623^4. 

2^ See proYiso to Rule 31, ante^ p. 216. 
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recognised in England if it is valid under the law of the domicile, 
whatever be the method by which it was obtained. 

R, V. Superintendent Registrar of Marriages for Hammersmith, 
ex prrMir-AimaTuddm decides that, if the divorce is not of a 
type^ appropriate to dissolve a monogamous union, it will not be 
recd^i^d as effective for this purpose in England, even if it may 
be effective under the personal law of the husband which admits 
of polygamy. The case concerned divorce by talak^ and the 
question naturally arises as to the degree of recognition which will 
be accorded to such a divorce in relation to a polygamous marriage. 
It is submitted that, now that it has been clearly recognised that 
these marriages confer upon the parties the status of married 
persons while they are in England,^® divorces which are appropriate 
to such unions should be recognised as dissolving them if this is 
the effect which they have in the country of the domicile. 

Judicial separation, restitution of conjugal rights and ancillary 
relief. There is a lack of English authority on the question of the 
jurisdiction of foreign courts in matters of judicial separation and 
restitution of conjugal rights, but English courts could not logically 
refuse to recognise the authority of the courts of the domicile or 
matrimonial residence in these matters.®^ There is also a lack of 
ad hoc authority as to the extent to which English courts will 
recognise the power of foreign courts to- exercise control in matters 
of the property and parental rights of the persons whose marriage 
is affected by their decrees similar to that exercised by English 
courts when granting ancillary relief in matrimonial causes.^® But 
the principle that similar authority should be conceded to foreign 
courts is implicit in the cases which decide that the ancillary decrees 
of foreign courts will not be recognised if the principal decree 
cannot be recognised in England.^® 

Illustrations 

1. ^ and W are British subjects domiciled in England. They there 
intermarry. TI afterwards becomes domiciled in New Tork. W takes 
proceedings to obtain divorce in a New York court. The court has jurisdiction 
and, if it pronounces a decree, the decree will be recognised in England.®® 

2. The circumstances are the same as in Illustration 1, except that W takes 
proceedings for divorce on a ground which is a cause for divorce under the 
law of New York, but is not a ground on which divorce could be obtained in 
England. The court has jurisdiction and, if it pronounces a divorce, the decree 
will be recognised in England.® ^ 

35 [1917] 1 K.B. 634, 

35 Ante, p. 225. 

3^ Ainslie v. AinsUe (1927) 39 C-E.B, 381; decree of separation m Western 
Australia bars claim for restitution in N.S.W. See also Lord v. Lord (1902) 
28 V.D.R. 566. 

35 See pp. 221-2 ante, and Be McKee [1948] 4 B.L.B. 339. 

3» Fapudopoulos v. Popadopoulos [1930] P. 55; Simons v. Simons [1939] 1 KB, 
490. 

Bdter v. BaUr [1906] P. (aA.) 209. 

v, Bater [1906] P. (G.A.) 209; and Humphrey v. Humphrey's Tr. (1895) 
83 Sc,L.R. 99; Scott v. Att-Gen. (1886) 11 P.D. 128. 
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3. H and W are Chilean subjects domiciled in Sweden. Under Chilean law 
they could, under no circumstances, obtain a divorce in Chile. H takes 
proceedings to obtain divorce in a Swedish court, and divorce is granted on a 
ground, e g,^ incomp atibilitj’' of temper, for which a divorce could not be 
granted in England. {Semble) the court has jurisdiction and its decree will be 
recognised as effective in England although it might not be recognised in Chile. 

4. H and W are divorced by a court in Kenya, w^hich varies a settlement of 
the husband’s property in favour of VV. The court has {semble) jurisdiction 
and its decree will be recognised in England.32 

6. H and W are divorced by a court in France, where they are domiciled, 
and the custody of the child is given to the father. W takes the child to 
England. H claims the custody of the cliild, and is entitled to the aid of the 
English courts, which will, however, have regard to the welfare of the child.® ^ 

6. H and Wl, who are Mohammedans domiciled in Pakistan, go through a 
ceremony of marriage according to Mohammedan rites in Karachi. H divorces 
Wl by talak and comes to England. He then marries W2 at a registry 
office in London. (Semble) the marriage is valid because H did not have the 
status of a married man when he married W2.®^ 

Sub-Rule, — Where the courts of a foreign country 
have jurisdiction to dissolve a marriage, such courts also 
have jurisdiction to entertain an action against a 
co-respondent in a divorce suit for damages due from such 
co-respondent to the husband in favour of whom such 
divorce is granted, and this without reference to the 
residence or the domicile of such co-respondent at the 
commencement of the suit.®* 

Comment and Illustration 

H, resident and domiciled in British India, petitions for divorce from his 
wife, W. The Indian court has jurisdiction to grant a divorce under the 
Indian Divorce Act, No. 4 of 1869, s. 2. 

X is a co-respondent At the time when the petition is presented X is 
neither domiciled nor resident in India H recovers judgment against X for 
£7,000. The Indian court has jurisdiction to entertain an action against X, 
and H may recover the £7,000 in an action against X in the English High 
Court.®® 

This is the effect of the decision in Phillips t. Bathe which 
isj in terms, confined to a ^foreign country^ which is part of 
British territory; but the underlying principle is that a decree 
of divorce is a judgment m rem, appropriately pronounced by the 
court of the domicile, and that judgments which are ancillary 
thereto should be treated as valid everywhere. It is, however, open 

Be Gooch [1929] 1 Ch. 740 in which the decree of the Kenya Court waS’ 

assumed to be effective, but only for the purposes of the argument. 

Radoyeuitch v. RadoyeHich [1930] S.C. 619. See Buie 117, post. 

at Baindail v. Baindail [1946] P, 122, ante, p. 225. 

Of. Sub-Bale to Buie 31, ante. 

Phillips V. l^atho [1913] S K.B. U. 

[ma] 3 K.B. 26. 
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to question whether a judgment for damages against a co- 
respondent IS ancillary to a decree of divorce, and it certainly is 
not under the domestic law of England. It is therefore arguable 
that the principles governing jurisdiction in personam should apply 
to such a case. Phillips v. Batho has been severely criticised extra- 
judicially, and it has not been followed in Canada and New 
Zealand.®® 


(2) WHERE COURTS HAVE NO JURISDICTION 

Rule 72. — Subject to the Exceptions hereinafter men- 
tioned, the courts of a foreign country have no jurisdiction 
to dissolve the marriage of parties not domiciled in such 
foreign country at the commencement of the proceedings 
for divorce.^® 


Cominent 

This Rule certainly holds good as to English marriages.^® 

* In no case has a foreign divorce been held to invalidate an 
English marriage between English subjects, where the parties were 
not domiciled in the country by whose tribunals the divorce was 
granted The Scottish courts at one time claimed the right to 
dissolve English marriages where the parties had acquired no real 
domicile in Scotland, hut had merely resided there a sufficient time 
to give the Scottish courts jurisdiction, according to one view of 
Scottish law,^^ and this claim was consistently repudiated by 
English tribunals. In spite, therefore, of doubts formerly expressed 
on the subject,^® it must be taken now as clearly established that 
the Scottish courts have no power to dissolve an English marriage 
where the parties are not really domiciled in Scotland"^; and, 
further, that the same doctrine applies to all foreign courts.'^® 

Nor is there any reason to doubt that English tribunals apply 


38 Bead pp. 262-7 and cases there cited. 

3® PtU V. Pitt (1864) 4 Macq. 627; Dolphin v. Robins (1852) 7 H.L.C. 390; 
Shaw V. Gould (1868) Lr.B. 3 H.L. 55. See also Sinclair v. Sinclair (1798) 

1 Hagg.Cons 294; B. v. Woods (1903) 6 O.Ii.R. 41; Cox v. Cose [1918] 

2 W.W.R. 422; Lord v. Lord (1902) 28 V.L.B. 666; Earns v. Earns [1930] 
4 D.L.R. 195; i2. v. Brinkley (1907) 14 O.L.R, 234; Chatenay v. Ghatenay 
[1938] 3 D.L.B. 379. 

^8 Green v. Green [1893] P. 89. 

Shaw V. AtL-Gen, (1870) L.R. 2 P. & D. 156, 161, 162, per Lord Penzance. 

42 See, however, Pitt v. Pitt (1864) 4 Macq. 627, which made it doubtful whether, 
even according to the law of Scotland, the Scottish conrts had, under such 
circumstances, the right to pronounce a divorce; Barkworth v. Barjeworth 
[1913] S.C, 759, which shows that the old claim is not now adhered to; Stanert 
V. Staveri (1882) 9 R. 519; Low v. Low (1891) 19 R. 115; Eraser, Husband 
and Wife (2nd 'ed.), pp. 1278-1288. 

48 See per Lord Chelmsford in Shaw v. Gould (1868) L.R. 8 H.L. 55, 57, 

44 nolphm V. Robins (1859) 7 H.L.C. 390, 414. 

45 jjx J?. V. Bussell [1901] A.C. 446, no seriousf effort wiis made to argue that 
, the divorce in the Unit^ States was sufficient to evade the charge of bigamy. 
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the same rule to a foreign divorce purporting to dissolve a foreign 
marriage as to a foreign divorce purporting to dissolve an English 
marriage, and that, therefore, a foreign divorce is invalid in 
England, in the case of a foreign marriage, if the parties to the 
marriage are, at the time of the divorce, not domiciled in the 
country where the court granting the divorce exercises jurisdiction. 

Nice questions may be raised as to the effect in England of a 
foreign divorce granted in a country where the parties are not 
domiciled. Where divorce jurisdiction is exercised by foreign courts 
on the groimd of nationality in respect of foreigners domiciled in 
England, the divorce would clearly be held invalid in England. 
Furthermore, it is unlikely that the English courts would recog- 
nise a divorce granted by a foreign court which had assumed 
jurisdiction in the case of a deserted wife who was not domiciled in 
the forum,^® and, where the parties are domiciled in England, it 
is doubtful whether the English courts could, consistently with the 
principles which they have adopted in these matters, recognise 
divorces granted under foreign legislation similar to s. 13 of the 
Matrimonial Causes Aet, 1937/^^ such as the Canadian Divorce 
Jurisdiction Act, 1980. 

Where the parties are not domiciled in England, the first 
exception to this rule may apply, but it is evident that cases of 
great hardship may arise. 

Where the foreign court is held not to have had jurisdiction in 
the main suit, ancillary decrees such as those for maintenance of 
the wife,^® and custody of children,®® will not be enforced in 
England. 

Estoppel. In order to give some colour of validity to mvaKd 
divorces granted outside the domicile of the parties, American 
courts have developed a doctrine of estoppel, whereby a party will 
be estopped from denying the validity of the divorce if he or she 
took advantage of the decree by remarr5dng or accepting a property 
settlement from the other party, or if he or she set the proceedings 
in motion by petitioning for divorce.®^ Such estoppel does not 
apparently extend to third parties, for example the children of the 

Cf. doubtful exceptions to Rule 31 discussed pp. 232-3, ante, and see Lack 
V. Lack [1926] Sc.L.T. 656; Hannah v. Hannah^ tbxd., 370; Hastings v. 
HasUngs [1922] N.Z.I/.R. 273. In appropnato circumstances the case might 
come within the first Exception to this Buie, ^ost For suggestions for reform 
see Final Report of the Committee on Procedure in Matrimonial Causes, 
s. 83 (ii). 

Ante, p. 234. 

<*8 Similar legislation exists m ISfew Zealand, Poingdestre v. Pomg desire (1909) 
28 N.Z.LjR. 604; Gables v- Cables (1912) 32 N.Z.L.R. 178; and in the 
Australian States. 

Papadopoulos v. Papadopoulos [1930] P. 55; Simons Simons [1989] 1 E.B 
490. 

50 Be B.E.L, [1938] N.Ir. 56. 

51 Restatement, s. 112; (loodxich, p. 350; Harper, The Validity of Void Divorces, 
79 U. of Peim.L.R. 158 (1930); 61 H.b.R* 326 (1^48), 
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marriage.®^ In Canada it has been held that if a party to an invalid 
divorce remarries^ she is estopped from denying its validity so as 
to claim her share as widow in her first husband^s intestacy/® 
There does not appear to he any English authority on the point. 

Illustrations 

1. H and AV, a man and woman domiciled in England, are married at 
Greenwich. H, the husband, afterwards resides, but does not obtain a domicile, 
in Scotland He then applies for and obtains a divorce from the Court of 
Session The Court of Session has no jurisdiction to dissolve the marriage,®^ 
and, if it does so, the divorce will not be recognised in England. 

2. H and W, domiciled French subjects, are married in France. While still 
retaining their French domicile they are divorced in Belgium, where they are 
residing. The Belgian courts have no jurisdiction.^® 

3. H and W are domiciled in British Columbia. H deserts W and becomes 
domiciled in England. W, after two years desertion, applies for, and is 
granted, a divorce under the Canadian Divorce Jurisdiction Act, 1930, in a 
British Columbian court. Although the court has jurisdiction under the 
Canadian Act, and although the divorce would be recognised throughout 
Canada, it would not (semble) be recognised in England.®® 

4 H and W are domiciled in England. W obtains a divorce from a court 
in Massachusetts which orders H to pay her maintenance at a specified rate. 
H gets into arrears with his payments under the order, and W brings an action 
to recover the arrears in England. The action will be dismissed, because the 
divorce was not granted by a court of competent jurisdiction and the order for 
maintenance was ancillary to the decree of divorce.®’' 

5. H and W are married and domiciled in England. W goes to Nevada, 
resides there for six weeks and obtains a divorce from H on a ground which 
would be insufficient by English law. W marries an American citizen and lives 
with him in the U.SA. H dies intestate without having lost his English 
domicile. (SembU) W cannot claim to share in his estate as his widow, though 
the Nevada divorce is not recognised as valid in England.®® 

Eccception 1. — If the courts of a foreign country where 
the parties are not domiciled dissolve their marriage, 
and if the divorce would be recognised by the courts 
of the coimtry where, at the date of the decree, the 
parties are domiciled, it will be recognised in 
England.®’ 

*2 Matter of Lindgren (1944) 293 N.Y. 18, 55 N.E. (2d) 849. 

^3 Be Graham U state [1937] 3 W.W.B, 413. 

Shaw V. Gould (1868) L.R. 3 HD. 55; Dolphin v. Robins (1859) 7 HL.C. 390; 
Tollemache v. Tollemache (1869) 1 5w. & Tr. 657. 

See Le Mesuner v. Le Mesurier [1895] A.G. 517, 540, cited, pp. 230-1, ante; 
and Wilson v. Wilson (1872) D.B. 2 P. & D. 435, 442, cited p. 218, ante. The 
statements of law in these cases are so wide that they clearly apply not only 
to English but also to foreign marriages. 

Falconbndge (p. 621) suggests that the English court might recognise the 
divorce on the analogy of s. 13 of the Matrimonial Causes Act, 1937. Under 
the Matrimonial Causes (War Marriages) Act, 1944, ante, p. 235, and posU 
Exception 3, there is express provision for the recognition of divorce or nullity 
decrees pronounced in the Dominions under reciprocal legislation, see s. 4. 

67 Simons V. Simons [1939] 1 K.B. 490. 

6» Cf. Be Graham Mstate [1937] 8 W.W.B. 413. 

Dicey's formulation of the exception has been slightly amended ; see Morris. 
24 Can.Bar Bev. 73 (1946) and Tuck, 25 ibid. 226 (1947). Of. Emal Report of 
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Gomment 

In a case, the circumstanees of which brought it within this 
Exception, the existence of the Exception, and the principle on 
which it rests, were thus judicially laid down : — 

^ Are we to recognise in this country the binding effect of a 
decree obtained in a State in which the husband is not domiciled 
if the courts of the State in which he is domiciled recognise the 
validity of that decree ? • . . 

‘ The evidence, in the present case, shows that in the State of 
New York [where the parties were domiciled according to English 
law] the decision of [i.e., the divorce granted by] the Court of 
South Dakota [where the parties were not domiciled according to 
English law at the time of the divorce] would be recognised as 
valid. The point then is : Are we in this country to recognise the 
validity of a divorce which is recognised as valid by the law of 
the domicile? In my view, this question must be answered in the 
affirmative. It seems to me impossible to come to any other 
conclusion, because the status is affected and determ in ed by the 
decree that is recognised in the State of New York — ^the State of 
the domicile as having affected and determined it. That being so 
[H] and [W] his former wife, the present petitioner, have ceased 
to be husband and wife in the place where they were domiciled at 
the date of the decree. It seems to me logically to follow that this 
court must recognise that state of dissolved union — dissolved, that 
is, in one State and recognised as dissolved in the other State — 
and that it must be recognised as dissolved all over the world 

It will be observed that, in order that a case may come within 
this Exception, the parties must be domiciled in a country whose 
courts recognise the foreign divorce at the date when the decree 
was pronounced. If, for instance, at the commencement of the 
proceedings they were domiciled in a country whose courts would 
recognise the validity of the divorce, but they changed their 
domicile, prior to the decree, to a country whose courts do not 
recognise the divorce, it seems that the divorce would be held to 
be invalid in England. The parties would still be husband and 
wife in the place where they were domiciled at the date of the 
decree. It is for this reason that the English courts could hardly 
exercise jurisdiction by way of Exception to Rule 81 (ante) in a case 
in which the parties, though not domiciled in England, were donoi- 
ciled in a coimtry whose courts would recognise the English decree, 
c.g., on the grounds of nationality or residence. The crucial date 
for determining jurisdiction is probably that of the commencement 

the Committee on Procednre in Matrimonial Causes s. 63 (iv). There is no 
authority as to the effect of a divorce which is not the result of a judicial 
decree hut would, nevertheless, be recognised by the courts of the domicile; 
see pp. 370-372, ante. 

Armitage v. Att,-Gen, [190d] 136, 141, 142, Judgment of Sir J. Gorell 

Barnes, P. ; Clark v. Clark (1921) 87 T.D.R 816. 
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of the proceedings,®^ but, for the purpose of the Exception under 
discussion, it is essential that the status of the parties should have 
been changed according to the law of their domicile.®^ 

The Exception is of considerable importance so far as divorces 
pronounced by Dominion courts are concerned. Thus, the Canadian 
Divorce Jurisdiction Act, 1930, allows a wife deserted for two years 
or more by her husband, to obtain a divorce from the court of 
the province in which her husband was domiciled immediately prior 
to the desertion. Such a divorce would necessarily be held valid 
in any province of Canada, and by operation of this Exception, if 
the husband is domiciled in any Canadian province, the divorce 
will be held valid in England. 

Again, it has recently been held in Victoria that, by virtue 
of Commonwealth legislation, a Victorian court must recognise a 
decree of divorce pronounced by any Australian court although of 
opinion that the parties were not domiciled within the jurisdiction 
of such court. If this decision is accepted in all the Australian 
States, it means that the English courts will have to recognise 
all Australian divorces, as long as the husband was domiciled in 
one of the Australian States when the decree m question was 
pronounced. 

Illustrations 

1. H, a domiciled citizen of the State of New York, marries in England W, 
a domiciled Englishwoman. W, when living apart from H, though not 
domiciled in the State of South Dakota, obtains from the courts of that State 
a divorce from H, who is then domiciled in New York. The law of New York 
would admit the jurisdiction of the court of South Dakota and would treat the 
divorce as valid. The divorce is valid in England. 

2. H and W, French or American citizens, domiciled in New York, obtain a 
divorce in France. If the divorce is in tliese circumstances valid in New York, 
it is (^semhle) valid in England; if, on the other hand, it is invalid in New 
York, it is also {semble) invalid in England.®® 

3. H and W are domiciled in British Columbia. H deserts W and obtains a 
domicile in Nova Scotia. W after two years’ desertion applies for and is 

Ante^ p. 219. 

The actual decision in Armitage v. Ait. -Gen, [1906] P. 135 is criticised by 
Morris, 24 Can.Bar Eev. 73 (1946), principally on the ground that New York 
law only recogmsed the South Dakota decree because W was domiciled in 
South Dakota in the New York sense, and the English court could not so regard 
her without abandoning the rules (a) that the only domicile which is relevant 
in an English court is a domicile in the English sense (ante, p. 96), and (b) 
that the domicile of a married woman is the same as that of her husband 
{ante, p. 107). See also Tuck in 25 Can.Bar Rev. 226 (1947), who ignores the 
fact that m 1906 rule (b) was still open to doubt. 

Earns v. Harris [1947J V.ri.B. 44 ; cf. Williams v. State of North Carohna 
(1942) 317 IJ.S. 287; a^^S) 326 U.S. 226; discussed Falconbridge, Oh. 41. 
Armitage v. Att,-Gen. [1906] P. 136. 

The difference is that, if the divorce is valid in New York, where the parties 
are domiciled, the case falls within the Exception to Buie 72; if it is invalid 
. in New York the case falls within Buie 72; Gass v. Cass (1910) 26 T,L.B» 
306 ; Owen v. BoUnson [1925] N.Z.L.E. 691 ; PauJ v. Paul (1936) 80 S.J. 566; 
Wylie V. Martin [1931] 3 W.W.B. 465, The fact that the doctrine of 
Armitage v. AtL-Geri* has only been considered in such a small number of 
cases is surprising m view of the varying divorce laws of the world. 
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granted under the Canadian Divorce Jurisdiction Act, 1930, a divorce in British 
Columbia The divorce under the Act is valid in Nova Scotia, and therefore 
is also valid in England. 


Exception 2 . — The court of any British possession to 
which the Indian and Colonial Divorce Jurisdiction 
Acts, 1926-40, apply may, subject to the provisions 
of these Acts, dissolve the marriages of British 
subjects domiciled in England or in Scotland, and 
such divorces shall, when registered in England or 
Scotland, have effect as if they had been duly 
pronounced by the English or Scottish courts. 

Comment 

The Indian Divorce Act, No. IV, 1869, authorised Indian courts 
to dissolve marriages solemnised in India in cases where the 
petitioner professed the Christian religion and resided in India. It 
provided that the courts should act upon principles and rules as 
nearly as might be conformable to those upon which English courts 
acted from time to time. Nevertheless, the Indian courts continued 
to exercise jurisdiction in cases in which the parties were not 
domiciled in India long after domicile had become the recognised 
basis of divorce jurisdiction in the English conflict of laws. 

In Keyes v, Keyes it was held that a divorce pronounced by 
an Indian court under the Act of 1869 on the basis of residence was 
invalid in England, and legislation validating such divorces retro- 
spectively was at once enacted.®^ As some of the Indian courts 
continued to exercise jurisdiction in divorce on the basis of 
residence,®* and in order to remove hardships to British subjects 
who were resident but not domiciled in India, the Indian and 
Colonial Divorce Jurisdiction Act, 1926, was passed. It was 
amended in 1940 in consequence of the Matrimonial Causes Act, 
1987, and there was a further amending Act of minor importance 
in 1945. 

The High Court in India, or the co-urts of any British possession 
to which the Acts might be extended by Order in Council, was 
empowered to dissolve the marriages of British subjects resident 
within its jurisdiction although they were domiciled in England 
or Scotland.®® The grounds for divorce must be those provided 
for by English law, and the marriage must have been celebrated, 
or the matrimonial offence committed within the jurisdiction of the 

[1921] P. 204. 

jEtxdian Divorces (Validity) Act, 1921. 

Such divorces are validated by the Indian and Colonial Divorce Jurisdiction 

Act, 1926, s. 3. 

The Act of 1940 contains a provision analogous to s, 13 of the Matrimonial 

Causes Act, 1937; see first statutory Exception to Rule 31, ante. 
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<jourt pronouncing the decree. A decree pronounced under these 
Acts is not effective in England or Scotland until registered in 
’whichever of the two is the country of the domicile, but it may 
be registered by the person against whom it was pronounced or by 
anyone having an interest in the proceedings. 

The Acts have been extended to Kenya, the Straits Settle- 
ments (now the colony of Singapore and the Malayan Union 
Jamaica,’'^ Hong Kong,’'^ Ceylon,’'^ and Burma. So far as India 
and Pakistan are concerned, any court in these Dominions had 
jurisdiction under the Acts if proceedings were begun before 
August 15, 1947, but not otherwise,^® and so far as Ceylon is con- 
cerned, any court in the Dominion had jurisdiction under the Acts 
if proceedings were begun before February 4, 1948, but not other- 
wise.^^ Accordingly the divorce jurisdiction of the courts of each 
of these three Dominions is now regulated by Rule 72. 

The operation of the Acts has been repealed altogether so far 
as Burma is concerned by the Burma Independence Act, 1947,^® 
although it is provided by section 4 (3) of that Act that the English 
courts shall have jurisdiction to entertain applications for modifica- 
tion of orders made by the Burmese courts under the Indian and 
Colonial Divorce Jurisdiction Acts, 1926 and 1940, provided such 
orders were registered in England before the coming into force of 
the Act of 1947. 

Exception 3. — Any divorce granted under the provisions 
of the Matrimonial Causes (War Marriages) Act, 
1944, or under legislation of any part of British 
territory outside the United [Kingdom or of any 
protected State, which is declared by Order in 
Council to correspond substantially with the provi- 
sions of the above Act, will be recognised as valid 
in England,^® 

Contment 

The Matrimonial Causes (War Marriages) Act, 1944, confers 
powers on the Court of Session in Scotland analogous to those 

70 WilUns V. Wilkim (1982) 101 85. 

71 S.E. & 0. 1928, 635. 

72 S.B. & 0. 1931, 851 and 1103. 

72a S.B. & 0. 1947 , 2783. 

73 S.B. & 0. 1932, 475 , 646. 

74 S.B. & 0. 1935, 836. 

73 S.B. & 0. 1936, 562 and 742, 

75a S.B, «fc 0. 1937, 230. 

7* Indian Independence Act, 1947, s. 17. 

77 Ceylon Independence Act, 1947, s. 3 (1); S.B. & 0, 1947, 2782. 

73 2iid Schedule, Part I. 

73 Patrimonial Cauaes (War Marriages) Act, 1944, s. 4. 
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conferred on the High Court which have been discussed under the 
second statutory Exception to Rule 81. Provision for the reeipro^ 
cal recognition of similar legislation in Australia, South Africa and 
New Zealand has been made by Order in Council.*® 

2. DECLARATION OF NULLITY OF MARRIAGE 

Rule 78. — The courts of a foreign country have jurisdic- 
tion to pronounce a decree of nullity of marriage if — 

(1) the parties were domiciled in such foreign country 
at the commencement of the proceedings for 
nullity ; or 

(2) senible, if the marriage was celebrated in such 
foreign country ; or 

(8) senible, if the decree would be recognised as 
annulling the marriage in the country where the 
parties were domiciled at the date of the decree ; 
or 

(4) if the decree was pronounced under legislation to 
which recognition in England is accorded by 
Order in Council made under section 4 of the 
Matrimonial Causes (War Marriages) Act, 
1944.“ 

Comment 

(1) Domicile, The first part of this Rule was established by the 
House of Lords in Salvesen v. Administrator of Austrian Property, 
In that case the House recognised as a judgment in r&m affecting 
status a foreign nullity decree granted by the court of the domicile 
of both parties, annulling a marriage celebrated abroad on the 
ground of want of compliance with the formalities prescribed by 
the lex loci celehrationis. This decision involves the reeonsidera^ 
tion of a number of earlier cases in which foreign nullity decrees 
were not recognised in England, many of which must now be 
regarded as overruled on this point. In some respects the decision 

S.E. & 0. 1946, 2019; 1948, 111, 

SaUeseii v. Adminutrator of Austrian Property [1927] A.C. 641 ; Moore v. BulU 
[1891] P. 279; Wilcox v. Wtlcox (1914) 27 W.L.B. 359, 

*2 Roach V. Garvan (1748) 1 Yes. Sen. 167; Scnrmhire v. Scrimshire (1762) 
2 Hagg.Cons. 408; Sinclair v. Sinclair (1798) 1 Hagg.Cons. 294; Ogden V 
Ogden [1908] P. 46; and mare decisively Mttford v, Mitford [1923] P, 180. 
*3 See Eule 72, Exception 1, ante, p, 376. 

See Eule 72, Exception 3, ante^ p* 380. 

33 [1927] A. G. 641. 

Simonin r. Mallac (1660) 2 Sw. & Tr. 67; May v. Northcote [1900] 2 Oh. 262; 
Ogden v. Ogden [1908] P. 46; Stathatos v. Stathatos [1913] P. 46; De 
Montaigu y. JOe Montaigu [1913] P. 164. 
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is open both to a wide and to a narrow interpretation, but the 
tendency of later decisions seems to be to interpret it widely. 

(a) Marriages celebrated in England, It is clear that the decision 
in Salvesen^s Case is wide enough to cover marriages celebrated in 
England as well as marriages celebrated abroad and accordingly 
the decrees which were not recognised in Simonin v. Mallac and 
Ogden V. Ogden would now he treated as valid. It is true that 
in the latter case the woman never lived with the man in the 
country of his domicile; but the marriage appears to have been 
voidable, not void, and therefore she acquired his domicile by 
operation of law.®° 

(b) Marriages celebrated in England annulled for lack of form. 
In Salvesen^s Case the foreign court applied the same law as 
an English court would have applied to determine whether the 
marriage was formally valid, namely the lex loci celebrationis. It 
appears that the decision would be the same even if the marriage 
was celebrated in England with all the formalities required by 
English law, and was annulled abroad for lack of form.®^ In such 
a case the foreign court could only annul the marriage on this 
ground if it misapplied English domestic law or if it applied some 
law other than the lex loci celebrationis to determine formal 
validity; but neither circumstance appears to be a ground for 
refusing recognition to the foreign decree. Nor is this inconsistent 
with the principles on which foreign judgments are recognised in 
England.®^ 

(c) Marriages celebrated abroad under the Foreign Marriage 
Act, 1892 . It seems to follow that the decision in Salvesen^s Case 
is wide enough to cover foreign decrees aimulling marriages cele- 
brated abroad under the Foreign Marriage Act, 1892, but lacking 
formal validity by the lex loci celebrationis. Hence the decree 
which was not recognised in Hay v. Northcote would, it is sub- 
mitted, be recognised today. The learned judge who decided that 
case followed Simonin v. Mallac and seems to have thought that 
the Consular Marriage Act, 1849 (now repealed and re-enacted by 
the Foreign Marriage Act, 1892) provided that the marriage should 
be valid according to English law for all purposes. But all that 
s. 1 of the latter statute says is that the marriage ‘ shall be as 
valid in law as if the same had been solemnised in the United 

De Massa v. Be Massa [1939] 2 All E.R. 159 n.; Golem v, Galme [1939] 

P. 237; De Bono v, De Bono [1948] 2 S.A.L.P. 802. 

<1860) 2 Sw. & Tr. 67. 

«« [1908] P. 46; see Hughes in 44 DQ.R. 418 (1928). 

Be Beneville v. De BenevUle [1948] P. 100; see post, p. 383. 

[1927] A.C. 641. 

Be Mosea v. Be Massa [1939] 2 All B.R. 150 n. ; Galene v. Galene [1939] 

P. 237 ; De Bono v. De Bom [1948] 2 S.A.D.R. 802. 

See post^ p. 401, and cf. Godard v. Gray (1870) L.B. 6 Q.B. 139. 

,84 [1927] .A.a 641. 

«« [1900] 2 Ch. 262. 
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Kingdom with a due observance of all forms required by law 
If English courts recognise foreign decrees annulling marriages 
celebrated in England on the ground of lack of form, even though 
the marriage is formally valid by English law, they should, it is 
submitted, also recognise foreign decrees annulling marriages 
celebrated abroad under the Foreign Marriage Act, 1892, even 
though the marriage is formally valid under that statute. 

(d) Where only one party is domiciled in the foreign country- 
If the marriage is voidable the woman acquires the domicile of the 
man by operation of law and a decree granted by a court of his 
domicile would no doubt be given full recognition in England, even 
though the woman never lived with him in the country of his 
domicile. If the marriage is void, the woman may acquire a 
domicile of choice in the country in which the man is domiciled, in 
which case the decree of its courts will be recognised in England 
on similar principles. There is, however, no authority covering the 
case where the parties have no common domicile; but it is sub- 
mitted that a decree pronounced by the court of the country m 
which one party is domiciled should be recognised m England if the 
English court is satisfied that the marriage is void in the sense 
that no decree of nullity would have been required, if the 
allegations upon which the decree was founded were proved. 

(2) Forum celebrationis. The second part of this Rule means 
that the courts of a foreign country where the marriage was 
celebrated have, according to English law, a right to determine 
whether the ceremony constituted a valid marriage according to 
the laws of that country. This jurisdiction is independent of the 
domicile of the parties. Our Rule cannot, however, be laid down 
as absolutely certain. English courts have assumed jurisdiction for 
themselves to determine the validity of a marriage celebrated in 
England, even in the case of parties not domiciled in England,*® 
and as long as they continue to do so, there is no apparent reason 
why they should not concede an analogous jurisdiction to the 
courts of a foreign country. 

The distinction between void and voidable marriages has not 
been discussed in relation to the jurisdiction of foreign courts, and, 
in Mitford v. Mitfordy^ the only modem case in which a decree of 
the forum celebrationis was recognised, a voidable marriage appears 
to have been treated as though it was void. It may be observed, 
however, that the principle of Inverclyde v. Inverclyde ^ has been 
applied in a Canadian case, where a foreign decree annulling a 

Section 1 of the Act of 1849 is the same except that the section says * within 

Her Majesty’s dominions ’ instead of ‘ in the United Kingdom 
58 jOe BeneviUe v* Be BenevilU [1948] P. 100. 

55 See Buie 30, snb-clause (3), ante, p. 244. 

* [1923] P. 130. 

3 [193i] P. 29; see ante, pp. 246-7. 
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voidable marriage, pronounced in the country where the marriage 
was celebrated, but where the parties were not domiciled, was 
refused recognition.® 

(3) Decree recognised in the country of the domicile. On the 
analogy of the rule in divorce (Rule 72, Exception 1) we may 
assume that English courts will recognise a decree of nullity made 
by the courts of the country where the parties are not domiciled 
if that decree would be held valid by the court of their domicile. 
If the marriage is void, and the parties had different domiciles, it 
is submitted that it would be suflScient if the decree was recognised 
by the courts of the domicile of the party whose status was in 
question before the English courts. The exception to the general 
rule with regard to the validity of foreign divorce decrees has 
already been discussed ^ and does not call for further comment here. 

(4) Matrimonial Causes (War Marriages) Act, 1944. This has 
already been discussed.^ 

Other cases. It is impossible to say if these cases are exhaustive 
of the jurisdiction of foreign courts in view of the lack of conclusive 
authority. With the possible exception of Mitford v. Mitford^ 
there is no case in which a decree pronounced in a foreign country 
where the parties were resident, but not domiciled, has been recog- 
nised as valid in England on the ground of residence. Accordingly 
this possibility has been ignored in the formulation of the Rule. A 
decree pronounced by the court of the husband’s residence was 
ignored without discussion in Clayton v. Clayton.'^ On the other 
hand, English courts could hardly take exception to foreign decrees 
annulling a marriage celebrated in England which they themselves 
would hold invalid ; and it is therefore possible that a decree on 
the ground of bigamy pronounced by a court of the residence 
of the parties might be recognised in England. 

Illustrations 

1. H, domiciled in Austria, marries in France W, domiciled in Scotland. H 
and W acquire a domicile of choice in Germany, where they live together. W 
obtains a decree of nullity from a German court on the ground that the 
marriage ceremony was formally invalid by French law. The German decree 
will be recognised in England.^ 

2. H and W, domiciled in France, marry in England. The marriage is valid 
by English law, but is annulled by a decree of a French court on the ground of 
non-compliance with the requirements of French law as to publication of banns 
and parental consents. The French decree will be recognised in England.^ 

3. H, a Frenchman domiciled in France, marries in France W, a British 
subject domiciled in England. The marriage is celebrated by an English 

Fleming v. Fleming [1934] 4 D.LE. 90. 

Ante, p. 376. 

*5 Ante, p. 380. 

fi [1923] F. 130. 

^ [1932] P. 46. 

» Sclveeen v. Administrator of AiLstrian Property [1927] A.O. 641. 

De Massa v. De Massa [1939] 2 All E.R. 160 n. ; Galene v. Galene [1939] 

P. 287. 
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marriage officer under the Foreign Marriage Act, 1892, but is annulled by a 
decree of a French court on the ground that the marriage officer is not 
authorised by French law to celebrate marriages. (Semhle)^ the French decree 
'vviU be recognised in England.^® 

4. H, domicded in England, marries W, domiciled in Germany, in Germany 
under a ceremony in German form H and W reside in Germany. The 
marriage is annulled by a decree of a German court. The German decree wll 
be recognised in England.^ ^ 

5 H and W, both domiciled in England, go through what purports to be a 
marriage ceremony in France. Afterwards, when H and W are resident in 
Belgium, the marriage is annulled by a Belgian court. Quaere whether the 
Belgian decree will be recognised in England? 


10 These are the facts in Hay T. Northoote [1900] 2 Ch. where the French 
decree was not recognised, hut see ante, pp. 382-3. The case is unlikely to 
arise again because marriage officers are forbidden to perform a marnage 
that will be invalid under fiie local daw unless they are satished that both 
parties are British subjects or, if only one is a British subject, that the other 
is not a citizen of the country: S.E. & 0. 1913, No. 1270, Arts 1 and 2. 
Mitfard Y. Mitford [1923] P. 130. 


D. 


25 
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JURISDICTION IN MATTERS OF ADMINIS- 
TRATION AND SUCCESSION 

Rule 74.^ — The courts of a foreign country have juris- 
diction to administer, and to determine the succession to, 
all immovables and movables of a deceased person locally 
situate in such country. 

This jurisdiction is unaffected by the domicile of the 
deceased. 

Comment 

This Rule is merely an application or result of Rule 70 relating 
to jurisdiction in rem. A decision in a matter of administration or 
succession is clearly a judgment in rem in the sense of that term in 
international law and cannot be questioned in an English court, 
even if in regard to succession an error should in the view of an 
English court be made. Provided, therefore, that the decision is 
limited to property locally situate in the foreign ooimtry concerned, 
even if it be obtained by fraud, or under an erroneous belief 
that the putative deceased is dead, it may operate as a valid 
assignment.^ 

Illustration 

N, an Englishman domiciled in England, dies in England intestate, leaving 
£10,000 in New York. Administration is taken out in New York. The 
New York courts have jurisdiction to administer the £10,000 to decide what 
debts are chargeable against it, and thdr priorities, and if they see fit, to deter- 
mine who are the persons entitled to succeed beneficially to the distributable 
residue of the £10,000.“ 


Rule 75.* — The courts of a foreign country have jurisdic- 
tion to determine the succession to all movables wherever 
locally situate of a testator or intestate dying domiciled 
in such country. 


1 Compare Eule 70, p. 365, onto, and Eules 129-131, pp. 558-670, post 

2 See Enle 81, Exception, post. 

» Compare Enohiri v. Wylie (1862) 10 H.L.C. 1. 

^ Compare Re Trufort a887) 36 Ch.D. 600; Enohin v. Wylie (1862) 10 HX.C. 
1; 31 liJ.Ch. 402; Doglicmi v, Orispm (1866) Zi.B. 1 H,L. 301. Compare 
Ewing T. Orr^Emng (1883) 9 App^Cas. 34; and Ewing v* Orr-Emng (1885) 
10 App.Oaa/453. also Enle 94, post. 
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Comment 

If a deceased person is at the moment of his death domiciled 
abroad, the courts of his domicile have jurisdiction, though not 
necessarily exclusive jurisdiction, to decide upon the right to the 
succession to his property. 

It must be noted that this Rule applies only to succession. The 
English court will, if it thinks fit, administer the assets and 
distribute the balance to those entitled under the law of the 
domicile. The result may be that the sum available to the 
successors is greater or less than would be the case in the country 
of domicile, because English law may exclude debts not excluded 
by the foreign law or vice versa.® 

Further' difficulties are inevitable where there is divergence of 
view as to where the domicile of the testator or intestate is. 
English courts will always decide this point for themselves,® but if 
they decide that it was in a foreign country, it is their duty to 
accept the decrees of the coiuts and the law of that country as 
conclusive in matters of succession. 

Illustration 

1. T dies domiciled in France; he leaves money, goods, etc., both in France 
and in England. The French courts have jurisdiction to determine whether 
A is or is not entitled to succeed to T’s money, etc., in France and in England.® 

2. T, an Englishman and a British subject, dies domiciled in Portugal. He 
leaves at his death goods in England. A claims to be, under Portuguese law, 
entitled to succeed to T’s movable property, and inter alia to the English goods. 
A would not be, according to English law, a legitimate son of T. The 
Portuguese courts have jurisdiction to determine whefiier A is entitled to 
succeed to T’s movables.® 

3. A domiciled Czech is last heard of in a German concentration camp. He 
leaves assets in Czecho-SlovaMa. The Czech courts have jurisdiction to pre- 
sume his death and to make an order vesting his assets in the persons entitled 
under Czech law to succeed thereto.^® 


« See Be Lonllard [1922] 2 Ch. (O.A.) 688. 

« See p. 96, ante, 

7 Doglioni V. Crispin a866) L.E. 1 H.L. 301; Be Trufort {1887) 36 Ch.D. 600; 
Be Martin [1900] P. (O.A.) 211. 

8 Be Trufort (1887) 36 Ch.D. 600, 611, per Stirling, J. 

® Doglioni v. Cris'pin (1866) D.E. 1 H.D. 301. 

In Goods of Sohtdhof [1948] P. 66; see also In Goods of Speneeley 
^ [1892] P. 256; In Estate of Dotods [1948] P. 266; Cohn in 64 

188-190 (1948); Breslauer in 10 Mod.£.E. 122 (1947). The case would be 
otherwise if the foreign court purporting to make a giant were not that of 
the domicile, or if there were no assets within the jurisdiction thereof, as then 
the death of the deceased would be a mere matter of evidence and so a question 
for the lem fori. Sod qucere whether the decision of the court of the 
in order to he followed, need include an order vesting the assets of the 
deceased: compare JSas parte Welsh [19433 W.E.B. 147, and see Cohn, Lc, 
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EFFECT OF FOREIGN JUDGMENTS IN 
ENGLAND ' 

1. GENERAL 

(1) No Direct Operation. 

Rule 76. — A foreign judgment has no direct operation 
in England. 

This Rule must be read subject to the effect of Rules 
88 to 90.^ 

Comment 

A foreign judgment ^ does not at common law operate directly 
in England. The judgment of, e.g., a French court, cannot be 
enforced here by execution, though by statute some degree of 
enforcement may be possible. 

(2) Invalid Foreign Judgments. 

Rule 77. — Any foreign judgment which is not pro- 
nounced by a court of competent jurisdiction * is invalid 
in England. 

Whether a court which has pronounced a foreign judg- 
ment is, or is not, a court of competent jurisdiction in 
respect of the matter adjudicated upon by the court is to 
be determined in accordance with Rules 64 to 75. 

Comment 

A judgment pronounced by a court which is not a ^ court of 
competent juris^ction ’ in the sense in which the term is used in 
this Digest is a decision given by a court with reference to a matter 
which, according to the principles maintained by our judges, the 

1 See Cheshire, Ch. 18; Wolff, ss. 231-53; Halsbury’s Laws of England, Hail- 
sham.edM voL 6, pp. 191-365; Goodrich, Ch. 15; Restatement, ss. 42^50 and,, 
generally. Read, Eecogmtton and Enforcement of Eoreign Judgments (1938); 
ftggott, Foreign Judgments, Pts. 1-3; Gutteridge in 13 BIY.B.I.D. (1932) 
49; Kussbanm in 41 Columbia L.R. (1941), p, 221; Benton m 60 S.Afr.LJ, 
(1938) 157; Willis in 14 Can.Bar.Eey. (1936) 1. 

^ Post, pp. 413-427. 

For definition of ‘foreign judgment ’ see 845, ante, 

* For meaning of ‘court of eompetent jurisdiction’, see Rule 64, p. 345, ante. 
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foreign court had no right to detemaine. Hence the judgment is 
necessarily invalid in England. 

Question. — ^Is a judgment pronounced by a foreign tribunal 
which is a court of competent jurisdiction, iDut is not a ‘ proper 
court valid 

In previous editions of this work the above Rule concluded 
with the words : * The validity of a foreign judgment is not 
necessarily affected by the fact that the court which pronounces 
the judgment is not a proper court The authority upon which 
this qualification was expressed to rest was Vanquelm v. Bouard ® 
(the facts of which case are given in Illustration 5 below). Dicey 
was supported in the interpretation he put on the judgment in that 
case by the opinion of Westlake/ and perhaps also by some 
ambiguous words of Lindley, L.J., in Pemberton v. Hnghes.^ If, 
indeed, in Vanq-uelin v. Bouard y the defendant’s plea amoxmted 
to the allegation that the French court was not a proper one, then, 
if the allegation were correct, the French judgment must have been 
a nullity. But the better interpretation of the case, it is submitted, 
IS that this allegation was negatived.® The decision is thus recon- 
cilable with the somewhat stronger authority in relation to foreign 
judgments in rem,^^ and to foreign divorce and nullity decrees 
— authority, to which Dicey did not fail to give due prominence, 
to the effect that the validity in England of at least these classes 
of foreign judgments depends upon possession by the court 
pronouncing them not only of international but also of local 
competence. The confusion of authority on the point is of less 
importance than would at first appear because it normally be 
assumed that a court is a proper court/ ^ 

Illustrations 

1. A obtains judgment in a French court against X, a British subject, for 
£100. The debt has been contracted, if at all, in England. X has never been 
in France, and there is no circumstance in die case giving the French court, in 
the opinion of English judges, a right to pronounce judgment against X {i.e., 
the French tribunal is not a court of competent jurisdiction). The judgment is 
invalid in England.^* 

2, X is the owner of a British ship. An action m rem is brought by A 
against the ship in a Louisiana Admiralty court. The ship is not, and never 

5 For meaning of ‘ proper court see Buie 64, p. 345, ante. 

6 (1863) 15 O.B. (N.s.) 341, 

7 Westlake, p, 398. Of. 3rd ed., p. 439 (s. 319). 

8 [1899] 1 Oh. 781, 790; cited with approval by Bomer, in Eater v. Eater 

[1906] P. 209, 237. See also Godard v. Gray (1870) ri.B. 6 Q,B. 139, 149. 

8 See Cheshire (3rd ed.), pp. 806-9. 

CmtT%q%e v. Imrxe (1870) L.B. 4 H.L. 414, 429. 

Pemherton v. Hughes [1899] 1 Ch. 781. 

12 Pupadopoulos V. Papa4opoulos [1930] P. 65. 

18 Re Annand (1888) 14 V L.B. 1009. Compare Beer v. Pattrich (1880) 

1 N.S.W.D,B. 157; Taylor v. Ford (1873) 29 L.T. 892; Walker v. Makon 

(1886) 2 T.L.B, (C.A.) 548. See Lush in 10 Australian Law Journal 10 (1936). 
1^ Schihshy v. Westenholz (1870) L.E. 6 QB. 155; Yanguelin v. Bouard (1863) 

15 341. 
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has been, in fact, under the control of the court, nor within the territorial 
limits of the State of Louisiana. The court gives judgment in favour of A. 
The judgment is invalid in England.^^ 

3. X, a British subject, is the owner of a British ship. At the suit of A, the 
ship is arrested when just outside the territorial waters of France, and an 
action in rem is brought against the ship in a French Admiral tjr court. Judg- 
ment is given against the ship. The judgment is invalid in England.^® 

4. A New Zealand court, at a time when H is domiciled in England, grants 
H a divorce from his wife, W. The court not being a court of competent 
jurisdiction,^^ the sentence of divorce is invalid in England. 

5. A, a French citizen resident in France, obtains judgment against X, a 
French citizen resident in France, for a debt due from X to A. The French 
court has under French law jurisdiction only over traders. X is not a trader, 
but allows the case to go by default. No steps are taken by X to get 
the judgment of the French court set aside. The judgment is (probably) valid 
in England.^® 

6. H and W, husband and wife, are domiciled in Florida. H takes 
proceedings in the Florida Divorce Court to obtain a divorce from W. W 
does not appear. H obtains a divorce. There is an irregularity in the 
proceedings which might have given ground for an appeal, and which might 
on such appeal possibly have caused the divorce to be declared void. There is 
no appeal. The judgment of divorce is valid in England.^® 

7. In New York, where arbitral awards regularly delivered are given the 
status of judgments, A obtains an award, but irregularly, not having obtained 
the authority of the court to proceed ex parte. The award is a mere nullity, 
and no action to enforce it can lie in England .20 

8. A and X obtain in Cyprus from a court which is denied any jurisdiction 
in matters of nuUity of marriage or divorce a decree of nullity of their 
English marriage. A takes out a summons in England for neglect to maintain 
her. X pleads the decree of nullity as dissolving the marriage. The court 
is not a proper court ond the decree has no validity in England.^^ 


Rule 78 .“ — foreign ^ nrlpnn.^T>f I'g 

by fraud is invalid in 


Compare The Challenge and Due d'Aumale [1904] P. 41, 64 
Compare Borjesson v. Garlherg (1878) 3 App.Cas. 1316; Simpson v. logo 
(1860) 1 J. & H. 18; (1863) 1 H. & H. 195; but see Exception to Rule 81, 
p. 399, post. 

See as to jurisdiction of foreign courts in matters of divorce, Buies 71, 72, 
pp. 368, 374, ante 

Vanguelin v. Bouard (1863) 15 C.B. (ns) 341. 

Pemb&rton v. Hughes [1899] 1 Ch, (C.A.) 781, 792, judgment of Londley, M.B. ; 

E p. 794, 796, of Rigby, L.J., and p. 796, judgment of Yaughan Williams, 
j.J, Compare Mitford v. Mitford [1923] P. ISO, 141, per Duke, P. ; Bater v, 
Bater [1906] P. (C.A.) 209. 

Bankers' and Shtppers' Insurance Go. of New York v. Liverpool Marine and 
General Insurance Co., Ltd. (1942) 19 Ll.L.Bep. 336; 24 ihid. (H.L.) 85, 
Contrast Stolp S Co. y. Browne [1930] 4 D.Li.B. 703. 

21 Papadopoulos v. Papadopoulos [1930] P. 66, 64, 65, per Lord Meirivale, who 
considered Bkardo v, Garcias <1845) 12 CL & F. 368, 401. 

22 As to effect of fraud on validity of judgment generally, see Duchess of 
Kingston's Case (1776) 2 Sm.L.C, (13th ed.) 644; compare Nouvion v. 
Freeman (1887) 37 Ch.D. (C.A.) 244, 249, judMent of Cotton, luJ.; on 
judgments in personam^ Ahouloff v. Opperiheimer (1882) 10 Q.B.D. (C.A.) 295; 
Vadala v, fuawes (1890) 25 Q B.D. (C.A,) 310 ; Syal v Heyward [1948] 
2' X.B. 443; Botoles v, Orr (1835) 1 YL & 0. Ex. 464; Blake v. Smith 
(1810) 8 Sim. 803; Manger v. Cash (1889) 5 T.L.R. 271; on judgments 
r&m, BUerman h%nes Ltd. v. Bead [1928] 2 E.B. 144, The Alfred 
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Such fraud may be either 

(1) fraud on the part of the party in whose favour 
the judgment is given ; or 

(2) fraud on the part of the court pronouncing the 
judgment. 

Comment 

Any judgment whatever,^® and therefore any foreign judgment, 
is, if obtained by fraud, invalid. A party may, in regard to an 
English judgment, instead of appealing or applying for a new trial, 
bring an independent action for the setting aside of the judgment 
impugned, though this is not encouraged. But where a foreign 
judgment is in question the rule is not identical with that which 
obtains in regard to English judgments and which demands that 
the objection shall be founded upon some fraudulent act not before 
the original court and shall not constitute a means for attaching 
the merits. Extrinsic fraud is certainly a ground upon which a 
foreign judgment may be attached. But the decisions now go 
farther than that. 

‘ There are two rules relating to these matters which have to 
be borne in mind, and the joint operation of which gives rise to 
the difficulty. First of all, there is the rule which is perfectly 
well established and well known, that a party to an action can 
impeach the judgment in it for fraud. Whether it is the judgment 
of an English Court or of a foreign Court does not matter ; using 
general language, that is a general proposition unconditional and 
undisputed. Another general proposition which, speaking in equally 
general language, is perfectly well settled is, that when you bring 
an action on a foreign judgment, you cannot go into the merits 
which have been tried in the foreign Court. But you have to 
combine those two rules and apply them in the case where you 
cannot go into the alleged fraud without going into the merits. 

^ Which rule is to prevail ? That point appears to me to have 
been one of very great difficulty before the case of Abouloff v. 

Nohel [1918] P. 293; on judgments of diyorce, Shaw v. Gould (1868) LB. 3 
H.L. 55, 71, language of Lord Cranworth; p. 77, language of Lord Chelmsford. 
See also Bater y. Bater [1906] P. (O.A.) 209. As to nullity decrees, see 
Salvesen y. Administrator of Austrian Property [1927] A.C. 641. For the 
United States, see Goodrich, s. 206; Eestatement, s. 440. 

For Ontario, see Woodruff v. McLennan (1887) 14 O.A.B. 242; for NoYa Scotia, 
Manolopoulos y, Pnaiffc [1929] 4 48; 8 Cani.Bar Eev. 231. Compare 

HolUnder v. Ffoulkes 0894) 26 O.B. 61; v, Wright (1877) 1 P, & B. 363; 
Larmch v. AlUyne (1862) 1 W. & W, 343; Jacohs v. Beaver (1908) 17 O.L.E. 
496; allegation of fraud sufficient to cause dismissal of motion for judgment on 
Quebec judgment, as in Oodd v Delap (1905) 92 L.T. (H.L.) 510; Delaporte 
V. Delaporte [1927] 4 I).L.E. 933; May y. BoherU [1929] 3 I>.L.E. 270. 
For Canada generally, see Bead, Ch. 8 (2). And see 14 B.lf.B.I.L. (1933) 1^. 
^ OeJiseiihein v. Papelier (1873) L.B. 8 Oh. 695. Contrast Jlobinson v. Fenner 
[1918] 3 K:.B. 835. 

Flower v. Lloyd (No. 1) (1877) 6 Cb.D. 297, (No. 2) 10 Ch.B. 327. 
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Oppenheimer,^^ At the time when that case was decided — namely, 
in 1882 — there was a long line of authorities, including Bank of 
Anstralasia v, Nias,^^ Ochsenhein v, Papdier^^'^ and Cammell v. 
Sewell, all recognising and enforcing the general proposition that 
in an action on a foreign judgment you cannot re-try the merits. 
But until Abouloff^s Case the difficulty of combining the two rules 
and saying what ought to he done where you could not enter into 
the question of fraud to prove it without re-opening the merits, 
had never come forward for explicit decision. That point was 
raised directly in the case of Abouloff v. Oppenhehner, and it was 
decided. I cannot fritter away that judgment, and I cannot read 
the judgments without seeing that they amount to this : that if 
the fraud upon the foreign Court consists in the fact that the 
plaintifi has induced that Court by fraud to come to a wrong 
conclusion, you can re-open the whole case even although you will 
have in this Court to go into the very facts which were investigated, 
and which were in issue in the foreign Court. The technical 
objection that the issue is the same is technically answered by the 
technical reply that the issue is not the same, because in this Court 
you have to consider whether the foreign Court has been imposed 
upon. That, to my mind, is only meeting technical argument by 
a technical answer, and I do not attach much importance to it; 
but in' that case the Court faced the difficulty that you could not 
give effect to the defence without re-trying the merits. The fraud 
practised on the Court, or alleged to have been practised on the 
Court, was the misleading of the Court by evidence known by the 
plaintifi to be false. That was the whole fraud. The question of 
fact, whether what the plaintifi had said in the Court below was 
or was not false, was the very question of fact that had been 
adjudicated on in the foreign Courb^; and, notwithstanding that was 
so, when the Court came to consider how the two rules, to which I 
have alluded, could be worked together they said : Well, if that 
foreign judgment was obtained fraudulently, and if it is necessary, 
in order to prove that fraud, to re-try the merits, you are entitled 
to do so according to the law of this country I cannot read the 
case in any other way 

It has been held to be immaterial that the facts relied on to 
establish a prima facie case of fraud were known to the party relying 
on them at all material times and could therefore have been raised 
by way of defence in the foreign proceedings.^®®’ 

Objections to the doctrine set out above have been advanced 

35 (1882) 10 Q.B,D, 295. 

26 (1851) 16 Q3. 717. 

3^ (1873) L.B 8 Oh, 695. 

38 (1860) 5 H, & K. 728. 

38 Yadala v. htmes (1890) 25 Q.B.D. (C.A.) 310, 316, 317, per Ldndley, 

38a $y(a V. Ee'ywcrd [1948] ^ B.B. 443 (G.A.). 
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by various writers/® although it is that generally prevailing in 
Continental law.^^ 

The fraud which vitiates a judgment must generally be fraud 
of the party in whose favour the judgment is obtained, but it may 
(conceivably, at any rate) be fraud on the part of the foreign court 
giving the judgment, as where a court gives judgment in favour 
of A, because the judges are bribed by some person, not the 
plaintiff, who wishes judgment to be given against X, the defendant. 

The doctrine that fraud vitiates a judgment applies in principle 
to foreign judgments of every class, but the extent of its application 
differs somewhat according to the nature of the judgment.®^ 

It is clearly applicable to a judgment m personam, where, be 
it noted, the rights in question are the rights of the litigants or of 
their representatives. 

It applies further, at any rate between the litigants, to a judg- 
ment in But it is questionable whether the fraud which, as 

between the litigants, vitiates a Judgment in rem affects the rights 
of third persons, e.g,, bona fide purchasers, who, in ignorance of the 
fraud, acquire under or in consequence of the judgment a title to 
the res, e,g., a ship, affected thereby. 

It applies again, though in a more limited way, to a judgment 
of divorce. If the fraud or collusion of the parties induces the 
divorce court of a foreign country to believe that it has jurisdiction 
where, according to the doctrine maintained by English tribunals, 
it has no jurisdiction, then the judgment of divorce is rendered in 
England invalid by such fraud or collusion.^® But, if the fraud or 

30 Cheshire (1st ed) 521-4; cf. 3rd ed. 816; Wolfi, s. 247; Read, 278-93, and in 

8 Can. Bar Bev. (1930) 231-7. The view of the Canadian courts is different 
and IS best indicated by the words of Garrow, J , in Jacobs v. Beaver (1908) 
17. Ont L.R. 496, 606. * The fraud relied on must be something collateral 

or extraneous, and not merely the fraud which is imputed from alleged false 
statements made at the trial, which were met by counter-statements by the 
other side, and the whole adjudicated upon by the court and so passed on 
into the limbo of estoppel by the judgment. This estoppel cannot be dis- 
turbed except upon the allegation and proof of new and material facts, or 
newly discovered material facts which were not before the former court, and 
from which are to be declared the new proposition that the former judgment 
was obtained by fraud See also McDougall v. Occidental Syndicate, Ltd. 
(1912) 4 D.L R. 727 ; Macdonald v. Pier [1923] S C.R. 107 ; Boger v. 
Ohamberlen 9 M.P.B. 565 (1936); Friesen v. Braun [1926] 2 D.L.B, 1032. 

31 Wolff, 8. 247. 

33 But see Price v. Dewhurst (1837) 8 Sim. 279. 

33 Vadala v. Lawes a89Q) 25 Q.B.D. (G.A.) 310. 

3^ Shand v. Du Buisson (1874) L.R. 18 Eq. 283; Messina v. Petrococchmo (1872) 
D.B. 4 P.C. 144, 157, 

35 Castriqtie v. Imne (1870) L.R. 4 H.I/. 414, 433. See Buie 81, Exception, p. 399, 
post. 

36 Dolphin V. Rohtns (1859) 7 H.L.O. 890; Shaw v. Sould (1868) Ii.B. 3 H.L. 56; 
Bonaparte v. Bonaparte [1892] P. 402; Crowe v. Crowe (1937) 157 D.T, 667. 
It must be remembered that an English decree absolute cannot, at any rate, 
on motion in the Probate, Divorce and Admiralty Division be impeached for 
fraud; see Kemp-Welch v, Eemp-Welch [1912] P, 82, though an action may- 
be normally brought to set aside a judgment obtained by fraud, Gordon Smit^ 
V. Pelzer (1921) 66 SJ. 667; Jon&sco v. Beard [1930] A.G. 298. Bor panada* 
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collusion does not go to the root of the foreign court’s jurisdiction, 
but merely by the pretence of facts which do not exist, or the sup- 
pression of facts which do exist, induces the foreign court to grant a 
divorce which it would not otherwise have granted, then (semhle) 
so long as such divorce continues in force in the country where it 
is granted, it cannot be invalidated in England merely on account 
of such fraud or collusion. In many cases it has been said that 
the courts will not recognise the decree of divorce of a foreign 
tribunal where the judgment has been obtained by the collusion 
or fraud of the parties. ^ But I think, when those cases are 
examined, that the collusion or fraud which was being referred to 
was in every case . . . collusion or fraud relating to that which 
went to the root of the matter, namely, the jurisdiction of the 
Court. In other words [they were], aa an illustration, cases where 
the parties have gone to the foreign country and were not truly 
domiciled there, and represented that they were domiciled there, 
and so had induced the Court to grant a decree. The collusion or 
fraud in those cases goes to the root of the jurisdiction. There is 
no jurisdiction if there is no domicile, and therefore collusion and 
fraud entered into many of those cases in a way that went to fortify 
the view that where there is no domicile there is no jurisdiction. 
But supposing that what was kept back was something that would 
have made the Court come to a different conclusion than it otherwise 
would have done, I can see no valid reason in the judgments in 
cases affecting status for treating the decree as a nullity, unless 
it is set aside 

If a divorce judgment ^ is a judgment in rem, or stands on the 
same footing, as I think it imdoubtedly does, can it be impeached 
in proceedings taken in this country by a person not a party to the 
judgment at all.^ Can proceedings effectually be taken in this 
country while that judgment stands unimpeached in the country 
where it was made ? ’ 

The same principle is clearly applicable to a decree of nullity 
of marriage, made by the court of the domicile of the parties. li 
the court has jurisdiction, it is irrelevant that the parties to the 
marriage invoked its jurisdiction in order that by the declaration 
of nullity the wife’s property might be excluded from the operation 
of the confiscatory clause of the treaty of peace with Austria.®® 

where the matter is not so limited, see Magurn v. Magurn (1884) 11 O.A.B. 178; 

Maday v. Maday (1911) 4 Sask.D.R. 18; Bigger v. Bigger [1930] 2 D.LR. 

940. 

Bater v. Bater [1906] P. 209, 218, judgment of Sir J. Gorell Barnes, Pres., 

commenting on Earvey v. Faraie (1880) 6 P.D. 158, (1882) 8 App.Cas. 43; 

applied in Orowe v. Crowe (1937) 167 Ij.T. 667. 

Jhid.y 209, 228, yer Collins, M.R.; conf. judgment of Bomer, L.J , pp. 

236-37. Collins, M.B. , laid stress on Gastnque v, Behrens (1861) 30 L.J.Q.B. 

163, as assesrting the validity of a judgment in rem, though obtained by fraud, 

so long as it remained unretersed. 

Saluesen v, Adrninistrator of Austrian Property [1927] A.O. 641^ 652, per 
. X/ord‘ Baldane ; 671, 672, per Xiord PMlIimore, Papadopoulos v. 

Papadopoulos [1930] P* 66. See p. 390, note 21, ante. 
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It is equally possible to adduce fraud in opposition to a 
plaintiff’s claim based on a foreign judgment and to a defendant’s 
defence based on a similar source.^® 

Illustrations 

1. A obtains in a Russian court judgment against X that X shall either 
deliver to A certain goods of A’s, then, as alleged, in X’s possession, or 
pay A a sum equivalent to £1,050. The judgment, which is affirmed on 
appeal to a superior Russian court, is obtained by A’s fraudulently concealing 
from the court that at the very moment when the action is brought the 
goods are in the possession of A. The judgment is invalid in England."^^ 

2. A brings an action in Sicily against X to recover money alleged to be 
due on certain bills of exchange. A obtains judgment against X by 
fraudulently representing to the Italian court that the bills of exchange 
were given under the authority of X and for mercantile transactions, 
whereas they were given without X’s authority for gambling debts. The 
judgment is invalid in England.^2 

3. A obtains a judgment against X in a foreign court. The judgment 
is given against X because X declines to bribe the foreign court. The 
judgment is invalid in England.^^ 

4. A commences an action against X in France. It is agreed between 

A and X in France that the action shall be dropped and the whole . 

matter in dispute be referred to arbitration in London. X under this^ 
arrangement returns to England. A fraudulently, and in breach of this 
arrangement, continues the action in France, and recovers judgment against 
X in a French court for a sum equivalent to £220. The judgment is 
invalid in England.^ 

6. X is the owner of a British ship. A, when the ship is in France, 
brings an action in rem against the ship, and by means of fraud obtains 
from the French court a judgment against the ship, under which it is 
assigned to A as owner. The judgment is invalid in England.-*® 

6. A salves a British ship and by fraud obtains from a Turkish court an 
award in respect of his services. The judgment is invalid in England, and, as 
A is a British subject, an injunction can be granted against A’s enforcing the 
judgment in any place.'^* 

7. H and W marry and are domiciled in England. They wish to obtain a 
divorce, which they cannot do in England. W takes divorce proceedings 
against H in Scotland. They fraudulently and coUusively pretend that they 
are domiciled in Scotland. A divorce is granted. The ffivorce is invalid in 
England.*^ 

8. In 1880 W marries L, her first husband. In 1886 L petitions for divorce 
from W, making H, afterwards W& second husband, co-respondent W 
presents cross-petition charging L with cruelty. Both petitions are dismissed. 

L then goes from England to New York, and obtains a New York domicile. 

See Westlake, s. 336, though Eenderson v. Henderson (1843) 3 Hare 117, is 
not conclusive. See also Nussbaum, pp. 246-7. 

Ahoulojf V. Opfenheimer (1882) 10 Q.B.D. (O.A ) 296. 

43 Vadala v. Lams (LS90) 25 Q.B.D. (O.A) 310. 

43 It IS difficult to find any reported case of fraud on the part of a tnbunai, but 
it IS admitted that such fraud would invalidate the judgment of a court; 
Castrique v. hmie (187()) L.R. 4 H.L. 414, 433, per Blackburn, J. 

44 Ocksenhein v. Papelier (1873) LJEt. 8 Oh. 696. See, especially, language of 
Selbome, Q,, p. 698. 

45 Compare Castrique v. Imrie (1870) L.R. 4 H.L. 414, 433, opinion of 
Blackburn, J. 

46 Mlleman Lines, Ltd. v. Bead [1928] 2 EJB. (O.A.) 144. 

4^ Honaparte v. Bonaparte [1892] P. 402. See Shaw v, Gould (1868) L.R. 3 
H.L. 65. Compare Lankester v. Lmkesier [1926] P. 114. 
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W and H also go to New York, and W there obtains a diyorce from L, but 
the proceedings in England are not disclosed; if they had been disclosed, a 
divorce would not have been granted at New York. After the divorce W and 
H intermarry. Sixteen years afterwards H petitions in the English Divorce 
Court for declaration of nullity of the marriage in New York on the ground 
that the New York divorce was obtained by fraud Petition dismissed, ie, 
the divorce held valid,'^® 


Rule 79, — A fore ^n ju.r lgrn^Tit. mfly somptimpg 
i nvalid in EnglafiJrm a rrnnn t of the proceedin gs in which 
the Judgment was obtained being opposed to n atural 
ju stice (e.g., ow in gi to want of due notice to the n^ v 
af fected thereby or th e denial of the opportunity of pre- 
senting his case totEe" court). Bntriu" suutra~case the 
court is generally not a court of competent jurisdiction." 

Comment 

With the justice of the decision arrived at by a foreign court of 
competent jurisdiction our courts have no concern. A foreign 
judgment may be perfectly valid, though unjust to the party 
against whom it is given. But the mode in which a court proceeds 
may, it is said, be so opposed to natural justice as to invalidate 
the judgment of the court. 

This opposition, however, to natural justice in the procedure of 
a court generally consists of want of due notice of action to an 
absent defendant affected by the judgment. This is, in reality, 
a ground of objection to the jurisdiction of the foreign court, 
and when a foreign judgment is impeachable on the ground of 
opposition to natural justice, it is normally on the ground that 
the court is not a court of competent jurisdiction.®^ The objection, 

Bater v. Baler [1906] P. (C.A.) 209; Crowe v. Crowe (1937) 167 L.T. 557. 
Jacobson v. Frachon (1927) 44 T.DR, 103, 105, per Atkin, L.J. See 
Buchanan v. Rucker (1808) 9 Bast 192; Henderson v Henderson (1844) 
6 Q.B. 288; Sheeky v. Professional Life Assurance Co, (1857) 2 0.B (n.s) 
211; Crawley v. Isaacs (1867) 16 D.T. 529; Rudd V. Rudd [1924] P. 72; 
Vardy V. Smith (1932) 48 T.L.R. 661, 49 T.D.R. 36; Scott v. Scott [1937] 
ScL.T. 632; Bauin Y, Bavin [1939] 3 B.L.R. 328; and compare Piggott, 
pp 401-411. The judgment of a foreign court is not opposed to natural 
justice either because such court does not admit evidence of the parties 
which would now be admissible by an English court (Scarpetta v. Lowenfeld 
(1911) 27 L.T. 509), or because the notice of action given to a defendant under 
the law of a foreign country is not as complete as the notice of proceedings 
now required by the law of England {Jeannot v. Fuerst (1909) 25 
T.D.E. 424). See also Robinson v. Fenner [1913] 3 K.B. 835; Cooney 
Y, Dunne [1926] Sc.D.T. 22; Richardson v. Army^ Navy and Qeneral 
Assurance Association^ Ltd, (1926) 21 Ll.L.Rep. 346; [1924] 2 Ir.B. 96; 
Bergerem v. Marsh [1921] B. & O.R. 195; 91 L.J.E.B. 80. 

It will be presumed, in the absence of evidence to the contrary, that a 
foreign court will treat justly any defendant, and, therefore, money paid abroad 
under threat of legal proceedings cannot be recovered in England. See Clydes- 
dale Bank, Lid, v. Schroeder d Co, [1913] 2 E.B. 1. 

Compare Schihshy y. Westenholz (187()) DB. 6 Q.B. 165; Budd v. Rudd 
[1924] P. 72. 
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moreover, that a defendant did not receive due notice of action 
can be taken (it is submitted) only where the defendant at the 
commencement of the action is not resident in the country where 
it is brought. If he is, any notice, it is conceived, is sufficient 
which is in accordance with the law of the foreign country. 

A judgment, however, may also be invalid if, despite notice, 
the defendant is not given adequate opportunity to present his 
case to the court,^^ or if, while one claim is set out on the pleadings, 
judgment is given in the absence of the defendant on a different 
cause of action. 

This rule is supplemented in its effect by Exception 1 to 
Rule 86,®^ which denies effect in England to foreign judgments 
if the cause of action is such as would not have supported an action 
in England. But whether it should be as widely formulated as 
Dicey framed it is a matter of some doubt. There would appear 
to be no case where the defence of denial of natural justice has been 
successfully raised upon the basis of anything other than absence 
of notice of the proceedings or inadequate opportunity to plead ; 
and it is noteworthy that the Foreign Judgments (Reciprocal 
Enforcement) Committee regarded the defence as being in practice 
limited to cases of this sort.®^ The Foreign Judgments (Reciprocal 
Enforcement) Act, 1933, whilst providing that want of sufficient 
notice of the foreign proceedings shall be a ground for resisting the 
enforcement of a foreign judgment under that Act, does not any- 
where employ the expression ‘natural justice Nor does the 
corresponding Canadian legislation.®® It is, further, clear that an 
obviously wrong foreign decision is not per se ‘ contrary to natural 
justice 

Illustrations 

1. A judgment is given in a Danish court with regard to the validity of a 
will The court is constituted, in accordance with Danish law, of persons some 
of whom are interested in the property in dispute. The judgment in favour of 
such persons is opposed to natural justice, and is invalid.^® 

2. A obtains a judgment in France against X, who is not a French citizen, 
and who is not in France, and has never been resident in France; and the only 
notice given to X is, in accordance with French law, a service of summons on 
a French official. X does not appear, and judgment is obtained against him- 
The judgment is invalid.®® 

51 Bohinson v, Fenner [1913] 3 K.B. 835; Jacobson v. Frachon (1927) 44 T.L.E. 
(C.A) 103. 

52 Post, p. 408. 

53 Cf. Goodrich, s. 201; Bead, 281-288; Wolff, s. 246; Cheshire, 818-821. 

5^ <1932) Cmd. 4213, p. 8 (note). 

53 Section 4 (1) (a) (lu) ; see post, pp. 422, 424. Cf. Administration of Justice Act, 
1920, 8. 9 (2) (c) ; see post, pp. 418, 419. 

56 Unifonn Forei^ Judgments Act, Read, App. A. 

5^ Bohinson V. Fenner [1913] 3 X.B 835 ; Lesperana V, LeisUkom [1935] 3 
W.W.R. 1; Platt v. Siegel (N.Z.) a918) 20 G.D.R. 70. 

5® Price V. Dewhursi (1837) 8 Sim. 279. 

56 Compare Schibsby v. Wesienholz (1870) D.R. 6 QJ3. 156, where defendant, 
residing in England, had notice of the action, substantially equivalent to that 
which might have been given to absent defendants under C.D.P. Act, 1852, 
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3. A, a merchant of Lyons, contracts to supply silk to X in London. 
Disputes arise, and A obtains judgment in a Lyons court awarding damages 
The court has before it a report of an expert appointed by it, who is biased 
and who refuses to hear certain evidence tendered by X. X objects to the 
report, but the court in effect accepts it. The judgment is not invalid.®® 

4 Goods are seized in Muscat on the suspicion that illegal use is intended 
A decree of condemnation is issued by a court of inquiry, but no public notice 
is given of the intention to hold the inquiry. The judgment is not valid.®i 
5. H and W were domiciled in England and intermarried there H went to 
Canada and W heard no more of him until she received a notice of her having 
been divorced in the United States after the time for appealing against that 
decree had expired. The decree is invalid in England.®^ 


Rule 80. — A foreign judgment shown. ta-be_invalid 
in England under any of the foregoing Rules 77 to 
is hereinafter termed an inv^id foreign judgment. 


Rule 81. — An invalid foreign judgment has (subj ect 
to the Exception hereinafter mentioned) _no effect in 
England , 

Comment 

When it is established that a foreign judgment to which effect 
is to be given in England is invalid, the judgment has no effecrin 
England. 

A Scottish or Northern Irish judgment^ however, which, in 
eonformity with Rule 88, is extended to England hy means of a 
certificate registered under the Judgments Extension Act, 1868, 
cannot be shown in England to be invalid. The judgment itself, 
therefore, must he treated as a valid judgment in England unless 
and until it is set aside by proper proceedings in Scotland or 
Northern Ireland.®^ But where such a Scottish or Northern Irish 
judgment is sought to be enforced in England, not by the process 
of extension but by action, its invalidity may be pleaded. The 
invalidity of a judgment sought to be enforced in accordance with 
the provisions of the Administration of Justice Act, 1920, or the 
Foreign Judgments (Reciprocal Enforcement) Act, 1938, may, 
moreover, always be pleaded.®^ 

ss. 18, 19. The French procedure could not, therefore, be condemned by an 
English court as contrary to natural justice. The real objection to it was that 
the French court was not under the circumstances a court of competent juris- 
' diction. See also Cofin v. AdaTnson (1874) D.B. 9 Ex. 345, where notice was 
dispensed with hy agreement. 
itacohson v, Fraohon (1927) 44 T.L.R. (C.A.) 103. 

See Fmcw, Times d Co. v. Carr (1900) 82 L.T. 698, and p. 846, note 10, ante, 
Budd V. Budd [1924] P. 72; 8cM v. Scott [1937] Se.L.T. 632; Bamn y. Baum 
[1989] 3 D,L.B. m. 

Bailey Whelpley (1869) ir.B.’4 O.L. 243. 

See posit pp^ 417-427. 
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I {lustrations 

1. A obtains judgment in a French court against X for a debt amounting 
to £100. The judgment is invalid. A cannot maintain an action against X on 
the judgment in England.®^ 

2. A court in an American State divorces H from his wife, W. The divorce 
is invalid. H, during the lifetime of W, marries N in England The marriage 
with N is invalid, and H is liable to be convicted of bigamy-.®® 

3. A foreign Admiralty court gives a judgment in rem against an English 
ship. The judgment is invalid If the ship comes to England the judgment 
cannot be enforced against the ship by an action in rem 


Exception . — An invalid foreign judgment in rem may 
have an effect in England as an assignment, though 
not as a judgment.*® 


Comment 

A foreign judgment given in an action m r&m, o.g., against a 
ship, may, as already pointed out, though invalid as a judgment, 
and indeed for any purpose as between the litigant parties, have 
an effect in England as a valid assignment of the ship to a third 
party; for if the ship, whilst still in the country where the 
judgment was given, is assigned under or by virtue of the judgment, 
e.g., by the sale of the ship, under the order of the court giving 
the judgment, to a bona fide purchaser, the assignment is valid by 
the lex sitiiSf and therefore prima facie valid everywhere ; in other 
words, the judgment has an effect as an assignment. 

This Exception applies not only to an action strictly in rem, 
but* to any judgment which affects the title to a thing, whether 
movable or immovable, unless indeed the judgment, though given 
by a court otherwise of competent jurisdiction, is by the law of 
the country where the thing in question is situate rendered ab initio 
invalid, in which case the judgment is obviously not in the circum- 
stances a judgment of a court of competent jurisdiction. 

Illustrations 

1. X purchased shares in British India sold under a grant of administration 
to N by the proper court. N, however, had obtained the grant of administra- 
tion by means of a fraudulent misrepresentation, which deceived the court and 
was absolutely unlmown to X, the purchaser. The fraud was discovered and 
the administration to N revoked and administration was thereupon granted to 

SoUhsb'y v. Westenholz (1870) Ij.B. 6 Q.B. 161 

LolUy's Case (1812) 2 CL & E. 667; see 8hav> v. GouU (1868) I/.R. 3 E.L. 55; 

B, V. Bussell [1901] A.O. 446. But for the possible appiicatioB of the 

doctrine of estoppel, see ante, pp. 376-6. 

See ae to such an action, Rule 92, p. 430, post 

See Gastrique v. Ivme (1870) Ii.B. 4 H,Ij. 414, 43S, opinion of Blackburn, J. ; 

and compare Rule 91, post; Simpsort v. Fogo (1863) 1 H. & M. 195, 248. See 

also Phillips T. BatJio [1913] 3 K.B. 25, 30, per Scrutton, J. 
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A. A could not maintain an action against X unless the grant of administra- 
tion was, under Anglo-Indian law, absolutely void ab initio, for, if so, the court 
was in the circumstances not a court of competent jurisdiction.®® 

2. X purchases land in Ireland from N, who has obtained a grant of 
administration from the Irish court. N has obtained it through a natural and 
reasonable mistake, and therefore misrepresentation of facts, e g , through the 
assumption that A has died intestate. On the fact being ascertained that A is 
stiU alive, the grant of administration is revoked. A brings an action against 
X, The action cannot be maintained, since under the law of Ireland the grant 
of administration is not ab initio void. A’s remedy lies, therefore, only 
against 

3. A foreign Admiralty court gives a judgment in rem against a British 
ship owned by A, an Englishman. The judgment is obtained by the fraud of 
the plaintiff. The ship is under the judgment sold to X, a bona fide purchaser 
who knows nothing of the fraud When the ship comes to England, A lays 
claim to the ship, and shows that the foreign judgment was obtained by fraud 
Semble^ tliat X has a good title as against A, i , that the judgment, though 
invalid, has an effect in England as an assignment 

4. A Turkish court awards N damages in respect of salvage work on a 
British ship owned by A. The award is induced by fraud, but in proceedings 
under the judgment tlie ship is sold to X. The ship comes to England and A 
claims it. X has a good title against A.’’^ 

(3) V alid Foreign Judgments. 

Rule 82 . — A foreign ;iudgment, which is not an 
i nvalid foreign judgment under Rules 77 to 79. is valid 
in England, and is h erein after termed a vali d foreign judg- 
litient! " 

Rule 83 .'® — jn/^gmpnf. is presumed tn 
he a valid nnl^gg p nd until it is shown to 

b e invalid. ^ 

Graster v. Thomas [1909] 2 Ch. 348; Dehendm Nath Dutt v. Administrator- 
General of Bengal, L.E. 3^ Ind.App. 109, 117, per Lord Macnaghten ; Boxall v. 
Boxall (1884) 27 Ch.D. 222. 

^0 Compare Hewson v Shelley [1914] 2 Ch. (C.A ) 13. 

See Gastnque v. Imne (1870) E.R. 4 H.L. 414 , 433, opinion of Blackburn, J. ; 
and compare Rules 129-131, post; Simpson v. Fogo (1863) 1 H. & M. 195, 248. 
See also Gastnque v, Behrens (1861) 30 L.J.Q B. 163; Phillips v. Batho 
[1913] 3 K.B, 25, 30, per Scrutton, J, 

72 See Ellerman Lines, Ltd. Y Read [1928] 2 E.B, (C.A ) 144. 

73 Alivon V. Fumival ^834) 1 C.M. & B. 277; Bank of Australasia v. Nias (1851) 
16 QB. 717; Henderson v. Henderson (1844) 6 Q.B. 288; Robertson Y. Struth 
(1844) 5 Q.B. 941, 

The statement of claim, therefore, need not specifically assert, though it is 
nsual to do so {Ricardo v. Garcias (1846) 12 Cl. & F. 368), that the court had 
jurisdiction over the parties or the cause, such jurisdiction being presumed; 
see Robertson v. Struth (1844) 5 Q.B. 941; Barber v. Lamb (I860) 8 C.B. (N.s.) 
95. But, if the court thinks fit it will investigate the issue, as for instance 
in a case of status : Papadopoulos v. Papadopotdos [1930] P. 55. It is possible 
to sue on a foreign judgment by a specially endorsed writ (Ord. Ill, r. 6) under 
Ord, XIV, for the defendant’s liability can be regarded as arising from an 
implied contract to pay the amount awarded against him ; Grant v. Easton 
d^) 18 Q B.D. 302 (compare Hawksford Y. Giffafd (1886) 12 App.Cas. 122, 
128); but an allegation on oath that the judgment was obtained by fraud is 
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Eule 84.” — A~_Kali d foreign judgm ent is rnnnliiske 
as to any matter thereby^HjuHica ted upon, an d can not-be 

impf^anhftd for au.v-.ei=ror 

(1) of fact ” ; or 

(2) of law.” 

Comment 

This general principle applies to every kind of judgment; it 
extends alike to a judgment in personam^'^'^ to a judgment in 
and to a judgment or sentence of divorce/® or any other judgment 
having reference to status/® 

The principle that a foreign judgment is conclusive and unim- 
peachable upon its merits holds good whether the judgment be 
relied upon by the plaintiff or by the defendant/^ 

llliistratfons 

1. A obtains a foreign judgment against X for a debt due from X to A. 
The judgment is conclusive, and X cannot, in an action on the judgment in 
England, show that the debt was not reaUy owing from X to A.®^ 

2. A sues X in a French court for breach of an English charterparty, in 
which is a clause, ‘penalty for the non-performance of this agreement, estimated 
amount of freight \ The foreign court, under an erroneous view of the English 
law, treat this clause as fixing the amount of damages recoverable, and 
therefore gives judgment in favour of A for £700, the amount of the freight 
The judgment, though given under a mistaken view of English law, is 
conclusive/^ 


suficient to entitle the defendant to leave to defend, see Codd v. Delap (1906) 
92 L.T. (H.L ) 610; Manger v. Cash (1891) 5 T L R. 271. 

Fuller V. Wilhs (1831) 1 My. & X. 292, note; BanJc o/ Australasia v. Nias 
(1851) 16 Q.B 717; Kelsall v. Marshall (1866) 1 C.B. (n.b.) 241; 26 
L.J.C.P. 19; Elhs v. M'Henry (1871) L.R. 6 G.P. 228, 238. 

75 Henderson v. Henderson (1844) 6 Q.B. 288; De Cosse Bnssac v. Bathbone 
(1861) 6 H. & N. 301. 

76 Castrique v. Imne (1870) li.R. 4 H.E. 414; Godard v. Gray (1870) L.R. 6 
Q.B. 139 ; Scott v. PilUngton (1862) 2 B. & S, 11 ; De Cosse Bnssac v. Bath- 
hone (1861) 6 H. & N. 301 ; Minna Craig Steamship Co. v. Chartered, etc. Bank 
[1897] 1 Q.B. (C.A.) 460. For America compare Goodrich, ss. 202-204. 

77 Godard v. Gray (1870) L,E. 6 Q.B. 139; Schibshy v. Westenholz (1870) L.B. 
6 Q.B. 155. 

76 Castrique v. Imrie (1870) Ij.R. 4 H.E. 414. 

78 Harvey v. Famie (1882) 8 App.Cas. 43. 

*6 Doglioni v. Crispin (1866) Ij.B. 1 H.E. 301 ; Be Trujori (1887) 36 Ch.D. 600, 
611; Galene v. Galene [1939] P. 237; De Massa v. De Massa [1939] 2 All 
E.B. 150 n. ; De Bono v, De Bono [1948] 2 S.A.L.E. 802. Compare 
Schlesinger v. Adimnistrator of Hungarian Property, L.J.Newap. 1923, p. 264. 
Contrast Hahn v. Public Trustee [1926] Ch, 716. See also Bettzes de 
Marienwert v. Austrian Property Administrator [1924] 2 Ch. {GJl.) 282 and 
Bohemian Union Bank v Administrator of Austrian Property [1927] 2 Ch. 176. 
Burrows v. Jemno (1726) 2 Str. 733; Plummer v. Woodhume (1825), 4 B, & C. 
625; Bafik of Australasia v. Harding (1850) 9 C.B. 661; Henderson v. Hender- 
son (1843) 3 Hare ICK)* 

In these illustratio-ne it is assumed that the court is a court of competent 
jurisdiction. 

Tarleton v. Tarlet&n (1816) 4 M; & S. See also Hamilton v. Dutch East 
India Go, (1732) 6 Beq.P.O. 264; Sinclair v. Fraser (1771) 1 Dougl. 4, n, 

^ Godard v. Gray (1870) b.E, 6 Q.B. 139. See also Castrique v. Imne {1870) 
L.B. 4 H.Ii. 414. 


D. 
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3. A brings an action in England for £200 due to A from X under a 
judgment of a New York court. The judgment is founded on a mistaken view 
of the law of New York. The judgment is conclusive.®^ 

4. A obtains a judgment for debt against X in a Canadian court. X, at the 
time the action is brought in Canada, has been made bankrupt in England, and 
might have pleaded the bankruptcy in defence to the action. The bankruptcy 
is not pleaded in Canada. The Canadian judgment is conclusive.® ^ 

5. H is domiciled in Scotland; he marries W, an Englishwoman, in England. 
Whilst they are domiciled in Scotland, W obtains a divorce from H in a 
Scottish court for a cause for which divorce could not be obtained in England. 
The sentence of divorce is conclusive.®® 

6. H and W, domiciled in Germany, obtain there a declaration of the nullity 
of their marriage in France, in order that W may not lose property under the 
confiscatory clauses of the treaty of peace. It is probable that the decree of 
nullity is erroneous in its interpretation of French marriage law. The decree 
of nullity is valid 

7. A Russian court awards salvage in respect of a Russian ship. The 
decision probably rests on a misinterpretation of maritime law. The judgment 
is conclusive in an English court in a claim by an owner who has paid against 
an insurance company.®® 

8. H and W, domiciled in France, marry in England. The marriage is 
valid by English domestic law, but is annulled by a decree of a French court 
on the ground of non-compliance with the requirements of French law as to 
publication of banns and parental consents. The decree of nullity is valid.®® a 


Rule 85. — A valid foreign judgment has in England 
the effects stated in Rules 86 to 94, and these effects 
depend upon the nature of the judgment. 


Comment 

The validity or the eonclusiveuess of a foreign judgment does 
not necessarily involve the enforceability thereof in England. The 
extent to which a foreign judgment, even when valid, can be 
enforced, or what in other words are its effects in England, is to 
be determined in accordance with Rules 86 to 94.®^ 

Scott V. Pilhtngton (1862) 2 B. & S. 11. Conf. De Gosse Brissac v. Rathhone 
(1861) 6 H, & N. 361; and contrast Meyer v. RalU (1876) 1 C.P.D. 368, which 
(semhle) is wrongly decided, unless it can be sustained on the score of the 
consent of the parties to recognise the mcorrectness of the foreign court’s view 
of the law. 

Mllis V. M^Hmry (1871) L.R. 6 G.P. 228. 

Harvey v Farme (1882), 8 App Gas. 43. Compare Scott v. Att.-Gen, (1886) 
11 P.D. 128. 

, Compare Salvesen v. Adrwmtstrator of Austrian Property [1927] A.C. 641. 

®o Compare Dent v. Smith (1869) L.R. 4 Q.B. 414. 

®®a Galene v. Galene [1939] P. 237 ; De Massa v. De Massa [1939] 2 All E.E. 
150 n. ; De Bono v. De Bono [1948] 2 S.A.L.E. 802; contrast Simpson v, 
Fogo (1863) 1 H. & H, 195, and 3rd ed., p 439, Rule 106. 

See pp 408^33, post. It need hardly be said that a cnminal proceeding abroad 
is useless as a foundation for an action m England; see Game v. Palace Steam 
Shipping Co. [1907] 1 K.B, (O.A.) 670; compare Gastnque v. Jmne (1870) 
D.B. 4 R.D. 414, 4&, and cases cited. 
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But contrary to the view of the Supreme Court of the United 
States,®^ the question of giving’ effect to a foreign judgment is not 
at common law in any way dependent on reciprocity of treatment, 
which is in fact often refused as in France, Germany, etc.®® Under 
statute, however, the existence of a substantial degree of reciprocity 
is an administrative pre-requisite of the direct enforcement of 
foreign judgments.®^ 


2 . PARTICULAR KINDS OF JUDGMENTS 




(a) A s Cause o f ^ f'f.'lrm . 
Eule 86. — S ubiect to 


-the — Exceptions ber^inaf her 


men tioned, a valid foreign iudgment in yersonam may be_ 
pTifnrced hv inaction for the am ount dne imHpr itJf the 
judgment is 

(1) for a debt, or definite sum of money ; and 

(2) final and conclusive,*^ 
but not otherwise.** 

Provided that a foreign judgment may be final and 
conclusive, though it is subject to an appeal, and though 
an appeal against it is actually pending in the foreign 
country where it was given.** 


Hilton V. Guyot (1896) 169 U.S. 113, a majority judgment, criticised in Good- 
rich, s. 204. Enghsh and colonial judgments are given effect, on the ground 
of reciprocity. Ritchie v. McMullen, 159 U.S. 235; Alaska Commercial Go. v. 
Delney, 144 F. 1. 

For a comprehensive account of the place of reciprocity in the recognition of 
foreign judgments see Nussbaum, § 23 (1); ef. Wolff, ss. 231-5. 

3^ See post, pp. 420-427. 

35 See, for authorities as to Foreign Judgments, note 1, p. 388, ante, 

35 Sadler v. Bohins (1808) 1 Camp. 253; Henderson v, Henderson (1844) 6 Q.B, 
288; Noumon v. Freeman (1889) 16 App.Cas. 1. The histoncal explanation 
of this limitation is that the form of action appropnatie for the enforcement 
of a foreign judgment was ongmally debt, though some authorities allow 
assumpsit; Read, pp. 111-122; Goodrich, s 211; Restatement, s. 434 {a). 

37 Plummer v, Woodhurne (1825) 4 B. & C. 625 ; Henley v. Soper (1828) 8 B. & C. 
16; Ohicim v. BUgh (1832) 1 L J.C.P. (n.s.) 99; Paul v. Roy (1852) 15 Beav, 
433; Patrick v. Shedden (l85S) 2 B. & B. 14; Frayes v. Worms (1861), 10 G.B. 
(n.s.) 149. So in Canada- Gauthier v. Routh (1842) 6 O.S. 6()2; Graham v. 
Hamson (1889) 6 Man. L.R. 210. 

38 As to the position under statute, see Rules 88-90, post, pp. 413-427. 

39 Nouvion V. Freeman (1889) 15 App.Cas. 1, 13, language of lord Watson; 
Nauvion v. Freeman (1^7) 37 Oh.I). (G.A.) 244, 255, judgment of Bindley, B.J.; 
Scott V. Ptlkington (1882) 2 B. S. 11. So in Canada pendency of appeals is 
no defence to an action on a judgment : Howland v. Godd (1894) 9 Man. Ii.B. 
435; Wilcox Y. Wilcox (1914) 27 W,I#.R. 359; Campbell v. Morgan (1919) 
1 W.W.R, 644. As to when a judgment is final, see Jeannot v. Fuerst (1909) 
25 T.L.B. 424; Harrop v. Harrop [1920] 3 F.B. 386; Re Macartney [1921] 1 
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Comment 

Until after 1933 there was no mode of directly enforcing a 
foreign judgment in England (unless it were a Scottish or Northern 
Irish judgment or the judgment of a court of some British 
possession) ^ by execution, but a valid foreign judgment for a debt 
or fixed sum of money might be enforced by an action in personam 
on the part of the person in whose favour the judgment was given 
(generally the plaintiff in the foreign proceedings) for the sum due 
under the judgment. Enforcement was not dependent on the 
reciprocal treatment of English judgments in the foreign country, 
English policy being singularly generous in this regard.^ Nor was 
it necessary that the judgment should be given as the result of 
investigation of the merits of the case; if the court were one of 
competent jurisdiction, i.c., had jurisdiction over the defendant, 
and he failed to defend, the court’s judgment might be enforced in 
England as fully as if he had defended the case on the merits.® 

The foregoing remains the law in the sense that a valid foreign 
judgment is still enforceable by action, but since 1933 the direct 
enforcement of certain foreign (in the sense of non-British) 
judgments has become possible. But the existence of a substantial 
measure of reciprocity is necessary before such direct enforcement 
be imdertaken and, where direct enforcement is so possible, enforce- 
ment in any other way is not permitted. That is to say, no action 
may be brought upon a foreign judgment capable of direct 
enforcement, though it may he upon the original cause of action.^ 
Conditions of enforceahility , — The possibility of enforcing a 
foreign judgment by action, or of bringing (to use the technical 
term) ‘ an action on the judgment % is subject to two conditions, 
each of which is essential to the maintenance of the action. 

First, the judgment must be a judgment for a debt.® It must 
order X, the defendant in the English action, to pay to A, the 
plaintiff, a definite and actually ascertained ® sum of money ; but 
if a mere arithmetical calculation is required for the ascertainment 

Ch. 622, 531, 532; McDonnell v. McDonnell [1921] 2 Ir.R. 148; Beatty v. 
Beatty [1924] 1 K.B. (C.A.) 807; cf. Bailey v. Bailey (1884) 13 Q.B.D. 855; 
Robins y. Robins [1907] 2 K.B. 13 See also Wood Y. Wood (1916) 30 
D.L.R, 765; Robertson y. Robertson (1908) 16 OX.E. 170; Swaizie v. Swaizie 
(1899) 31 O.R. 324; H addon Y. H addon (1898) 6 B.C.B. 340; and compare 
Smith Y, Smith [1926] 2 D.L.R. 896; Bonst Y. National Trust Go. [1930] 4 
D.L.R. 826; Maguire v. Maguire (1921) 50 O.L.B. 100. 

Art action in rem cannot be brought to enforce a foreign judgment which is 
virtually in personam^ see The City of Mecca (1881) 6 P.D. (G.A.) 106. 

^ See Rules 88, 89, pp. 413, 417, post. 

^ Cf. ante, p. 403, and post, p. 423. 

3 BoyU V. Victoria Yukon Trading Co. (1902) 9 B.C.R. 213. 

^ See fostf Exception 2 and Buie 90, pp. 409 , 420. 

5 Henley y. Soper (1828) 8 B. & C. 16. Contrast Sheehy v. Professional Life 
A^suranae Go, (1857) 2 G.B. (n.s.) 211; Bussell v. Smyth (1842) 9 & W. 810 

(collateral order to pay costs). 

« SadUt V. Bolins (1808) 1 Camp. 268. Compare Hall v, Odbet (1809) H Bast 
118, 
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of the sum it will be treated as being ascertained ^ ; if, however, the 
judgment orders him to do anything else, e.g., specifically perform 
a contract, it will not support an action, though it may be res 
judicata.^ 

Secondly, the judgment must be ^ final and conclusive ^ The 
expression is logomachous but, having been familiarly used in the 
courts, is perpetuated in the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933.® 

^ There is [often] a little misapprehension as to what is meant 
by the word final We require a foreign judgment to be a final 
one, that is to say, it must not be merely what we should call here 
an interlocutory order, an order not purporting to decide the rights 
of the parties, but merely requiring something to be done pending 
the prosecution of the action, either for the purpose of security, or 
of keeping things as we say in statu quo until the trial of the 
action 

The reason for this is that ^to give effect ... in this country 
to a . . . judgment [which is not final in the country where it is 
given] would enable the plaintiff to obtain in this country a greater 
benefit from it than he could obtain from it in [the country where 
it is given]. It would be entirely contrary to the principle on which 
English Courts proceed in enforcing a foreign judgment, if we were 
to adopt that course 

The test of finality is the treatment of the judgment by the 
foreign tribunal as a res judicata. ‘In order to establish that 
[a final and conclusive] judgment has been pronounced, it must be 
shown that in the Court by which it was pronoimced, it con- 
clusively, finally, and for ever established the existence of the debt 
of which it is sought to be made conclusive evidence in this 
country, so as to make it res judicata between the parties 

‘No decision has been [or can be] cited to the effect that an 
English Court is bound to give effect to a foreign decree which 
is liable to be abrogated or varied by the same Court which issued 
it. All the authorities cited appear to me, when fairly read, to 
assume that the decree which was given effect to had been pro- 
nounced causa cognitaf and that it was unnecessary to inquire 
into the merits of the controversy between the litigants, either 
because these had already been investigated and decided by the 
foreign tribunal, or because the defendant had due opportunity of 

^ Beatty V. Beatty [im] 1 K-B. 807. 

® Wolff, s. 243; see Duke v. Andler 11932] 4 D.L.B, 529; antef pp. 349, 350. 

^ Section 1 (2) (a) ; see post, pp. 420-427. 

Noumm v. Freeman (1887) S7 Ch.D. (C.A.) 244, 251, jadgment of Cotton, Ii.J. 

1 Ibid . , 249 , lodgment "of Cotton , L J. 

12 Nouvion V. Freeman (1889) IS^App.Cas. 1, 9, judgment of Xiord Hereoliell; 

Harr op v. Harr op [1920] 3 K.B. 386; Be Macartney [1921] 1 Ch. 621. 
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submitting for decision all the pleas which he desired to state b 
defence 

Moreover a judgment is manifestly not final and conclusive if 
an order of the court which issued it has to be obtained for its 
enforcement,^^ 

Proviso . — ‘ In order to its receiving effect here, a foreign decree 
need not be final in the sense that it cannot be made the subject 
of appeal to a higher Court; but it must be final and unalterable 
in the Court which pronounced it; and if appealable the English 
Court will only enforce it, subject to conditions which will save the 
interests of those who have the right of appeal 

‘ The fact that a judgment or order may be appealed from, or 
that it is made in a summary proceeding, does not prevent it from 
being res judicata and actionable in this country 

^ Though the pendency of an appeal in the foreign Court might 
afford ground for the equitable interposition of [the English] 
Court to prevent the possible abuse of its process, and on proper 
terms to stay execution in the action, it could not be a bar to the 
action itself 

Registration of a judgment of a court of a British possession for 
purposes of direct enforcement in accordance with the provisions 
of the Administration of Justice Act, 1920, is, however, not 
allowed if an appeal from such judgment be pending.^® Further, 
the pendency of an appeal or even the existence of a mere intention 
to make a possible appeal may be grounds for the setting aside, 
conditionally or unconditionally, of the registration of a foreign 
judgment for purposes of direct enforcement under the Foreign 
Judgments (Reciprocal Enforcement) Act, 1933.^® 

The class of foreign judgments in relation to which it is most 
dijficult to decide whether or not they are ^ final and conclusive ^ 
are maintenance or alimony orders, providing for periodical 
payments. The principle applicable to such orders is, however, 
the same as that applying to all other foreign judgments. If they 
are incapable of alteration by the court makmg them, then they 
are actionable in England. But if they are, as are alimony orders 
of the Probate Division of the High Court, capable of variation 
by the court making them, no action is maintainable upon them 
just as no action in the King’s Bench Division will lie upon an 

13 Nouvton V. Freeman (1889) 16 App.Cas. 1, 13, judgment of Lord Watson; Be 
Macartney [1921] 1 Ch. 622 , 631, 632; see also McDonnell v. McDonnell [1921] 
2 Ir.R. 148. 

Harrop Marroy [1920] 3 K.B. 386 ; Beatty v. Beatty [1924] 1 K.B. (O-A.) 
8D7. 

13 Nouvion V. Freeman (1889) 16 App.Cas. 1, 13. 

13 Nomwn v. Freeman, 37 Ch.D. 244, 265, judgment of Lindley, L.J.; Wilcoie ?. 

WilooiJG (1914) 16 D.L.R. 491; HowUnS v. Codd (1894) 9 485. 

17 Scott V. Pilldngton (1862) 2 B. & S. 11, 41, yer curiam. ^ 

13 Section 9; po«t, pp. 418^.419. 

19 Section fr (1); post, pp. 428, 426. 
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order of the Probate Division.^® Yet an order variable in respect 
of future payments may be invariable insofar as concerns arrears, 
in which case an action may be brought for the recovery of the 
latter.^^ Statutory means for the enforcement of maintenance 
orders of the courts of British possessions exist.^^ 

Illustrations 

1. A brings an action against X in a French court for breach of contract, 
and obtains judgment for £1,000. An action for £1,000 is maintainable in 
England by A against X on the judgment.^^ 

2. A recovers judgment against X for £1,000 in a colonial court of equity 
in respect of equitable claims. Action maintainable.-'* 

3. A recovers judgment in a colonial court against X for the payment 
of £600, the balance due on a partnership debt, and £53 costs. Action 

maintainable.^^ 

4. A recovers judgment against X in a Jamaican court, that X should pay 
A £3,000, after first deducting thereout X’s costs, to be taxed by the proper 
officer. The costs have not been taxed. The judgment is not a judgment for a 
fixed sum No action maintainable.^® 

5. A agrees with X in California to sell to X land situate in England? The 
land is conveyed to X in accordance with English law. A sues X in California 
to set aside the conveyance because of X’s fraud. The Californian court orders 
X to reconvey the land to A and on X’s refusal to do so the clerk of the court 
purports to reconvey in X’s name A cannot obtain in England a declaration 
that he is the owner of the land on the sole ground of the Californian decision.^^a 

6. A obtains a judgment of the Scottish Court of Session against X, 
ordering X to pay £500 to A on certain terms, pending an appeal by X to the 
House of Lords It is in effect an interlocutory order for the payment of 
costs. No action maintainable 2^ 

7. A takes certain summary or ‘executive’ proceedings against X in a 
Spanish court for the recovery of a debt, and obtains a so-called remaU 
judgment for £10,000. The judgment is final in these proceedings, subject, 
however, to reversal on appeal. In these executive proceedings X can set up 
certain limited defences, but cannot dispute the validity of the contract under 
which the debt arises. Either party, if unsuccessful in the executive proceed- 
ings, may, in the same court and in respect of the same matter take ordinary 
or (so-called) plenary proceedings in which all defences may be set up, and the 
merits of the matter may be gone into. In the plenary proceedings a T$7naU 
judgment cannot be set up as res judicata or otherwise, and a plenary 
judgment renders the remate judgment inoperative. The remate judgment is 
not final and conclusive. No action maintainable on the remate judgment.^ ^ 

20 Harrop v Harrop [1920] 3 KB. 386 ; Re Macartney [1921] 1 Ch. 622. 

21 Beatty v. Beatty [1924] 1 K.B. 807. 

22 See the Maintenance Orders (Facilities for Enforcement) Act, 1920, and post, 
p. 413, note 66. 

23 See Godard v Gray (1870) L.E. 6 QB. 139; Bousilion v. Rousillon (1880) 

14 Ch.D. 361. As to the rate of exchange for conversion of amounts awarded 
in foreign currency, see Buies 160, 161, 166, post ' 

24 Henderson v. Henderson (1844) 6 Q.B. 288. 

25 Henley v Soper (1828) 8 B. & C. 16. Contrast Smith v. Coelho (1899) Ind-L.R. 
22 Mad. 392. 

26 Sadler v. Robins (1808) 1 Camp. 263, 

26a Cf. Duke v. Andler [1932] 4 D.L.R. 629; of. Haspel v, Haspel [1934] 2 
W.W.B. 412 

2? Patrick V. Shedden (1863) 2 E. & B. 14. Compare Paul v. Roy (1862) 16 
Beav. 433; see Plummer v, Woodbume (1826) 4 B. & C. 626, 

26 Houisxon v. Freeman (1889) 16 App.Cas, 1. 
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8. A, in an action in New York, recovers judgment against X for £3,000. 
X appeals against the judgment of the New York Court of Appeal. An appeal 
under the law of New York is not a stay of execution. While the appeal is 
pending A brings in England an action against X on the judgment for £3,000. 
The action is maintainable.^® 

9. W obtains in a British protected State a maintenance order against H. 
With a view of enforcing the order it is necessary for W to apply to the local 
court, and on such application the court may vary or rescind the order as it 
thinks fit. W cannot bring an action in England founded on the judgment 
of the local court, as that judgment is not final and conclusive.^® 


Exception 1.®^ — An action (semhle) cannot be maintained 
on a valid foreign judgment if the cause of action in 
respect of which the judgment was obtained was of 
such a character that it would not have supported 
an action in England. 


Comment 

Transactions which give rise to a right of action in a foreign 
country may be such that on grounds of public policy they would 
not support an action in England.^^ If, then, A recovers judgment 
in a foreign, e.g., in a Belgian, court for £100 against X in respect 
of some act which would not itself support an action in England, 
can A enforce the Belgian judgment in England by means of an 
action? On principle this question ought to be answered in the 
negative, but the question has never, it would appear, come 
directly before our courts, and the authorities from which a reply 
can be drawn are not absolutely conclusive. 

It is indeed upon the great authority of Dicey that this 
Exception largely rests. In so far as it excludes the indirect enforce- 
ment of foreign penal and revenue laws it can be based upon a 
firm line of cases and is generally approved by the theoretical 
writers.®^ In regard, however, to actions for the recovery of 
taxes it may well be anachronistic today and it would seem that 

29 Scott V, PilUTigton (1862) 2 B, & S. 11; cf. especially, p. 41, judgment of 
Cockbum, C.J. 

Harrcp v, Harrop [1920] 3 K.B, 386; McDonnell v. McDonnell [1921] 2 Ir. 
B. 148. Contrast Beatty v. Beatty [1924J 1 K.B. (C.A.) 807. Compare Re 
Macartney [1921] 1 Ob. 622. 

See Roustllon v. Roueillon (1880) 14 Ch.D. 361. But on the facts in that case 
compare Cheshire, 186-188; Re Macartney [1921] 1 Oh. 622, 529, 580; Free- 
man, Judgments i s. 658; and see the very important Canadian decision in 
Surchell v. Burchell (1926) 58 O.L.R. 516, explaining Re Macartney ^ and 
Bead, pp. 292-296. 

*2 See as to Penal, Bevenue, and Political actions, Rule 22, p. 162, ant^; 
Bobertson, 186-188 ; Cheshire, 817-818, and Re Vtsser [1928] Cb. 877 ; Banco 
4e Vizcaya v. Don Alfonso de Bor6o?z.‘tl936] 1 K.B. 140; of. A, M. Luther v. 
Janies Sager Co [1921] 8 K.B. 682. Ae to Torts, see Rules 178, 174, post; 

V. Eyre (1870) I/.B. 6 Q.B. 1; The Halley (1868) B.B. 2 P,0. 198. 

35 Ante^ p. 162, notes 37, 38, 39* 

Cheshire, 817-$18 ; Wol^* s. 238 (3) ; Goodrich, s. 207. 
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the Australian courts have dealt with the ^ full faith and credit * 
clause of the Commonwealth constitution in the same manner as 
courts of the United States have interpreted the prototypical 
provision of the American Constitution so as to exclude the opera- 
tion of the Exception in relation to judgments for State taxes,^® 

There is less general support for the proposition which the 
Exception also involves, that no action may be brought in England 
in respect of a foreign judgment based upon a cause of action 
unknown to English law/® 

The ground of the Exception under discussion is to some extent 
covered by the rule contended for by other writers that no action 
is sustainable upon a foreign judgment contrary to the ‘public 
policy ’ of English law/’’ The phrase, however, though it has 
received statutory recognition,®® is an imprecise one which was 
not used by Dicey. 

Illustrations 

1. In a penal action brought in New York by A, a government official, 
against X, a citizen of New York, A recovers judgment for £100. X is in 
England A brings an action in England against X on the judgment for £100 
The action is (semble) not maintainable.''** 

2. X, a Swiss, enters into a contract in France with A, a French subject, in 
regard to acts to be done in England. The contract, though valid by French 
law, is void by English law as being in restraint of trade and against public 
policy. A cannot maintain an action in England for any breach of the contract 
X breaks the contract. A brings an action against X in France for the breach 
of contract and recovers £1,000. A then brings an action on the French 
judgment for the £1,000 against X, who is in England. Semble, the action is 
not maintainable.*^® 

3. X, an Englishman domiciled in England, dies leaving property there and 
in Malta. After his death. A, a daughter, is bom to him by a Maltese lady to 
whom he had been engaged to be married Affiliation proceedings on behalf of 
A are taken in Malta against the administrator of X’s Maltese estate. The 
court makes an order for the annual payment of a sum of money for the 
benefit of A. In an administration action in England the question is raised 
whether the order of the Maltese court can be enforced against the assets of 
X in the hands of the English administrator. The action is not maintainable.*^ 


Exception 2. — proceedings for the recovery of a sum 
payable under a valid foreign judgment capable of 


M&noin Pastoral Co. v. Moolfa Pastofol Co. (1932) 48 C.D.R. 565 ; Restate- 
ment, ss. 619 and 443. See also Read, 290-292; Cook, Ch. 4; and see 1 Can. 
Bar.Rev. (1923) 294. 

36 Burchell v. Burchell (1926) 58 0,L.R. 515; Bead, 292-295 ; cf. WolS, s. 246; and 
see also the Canadian Uniform Foreign Judgments Act, s» 6 (/) and (k). 

37 Cf. Cheshire, 816; Wolff, s. 244 (8); Bead, pp. 288-295. 

38 Administration of Justice Act, 1929, s. 9 <2); Foreign Judgments (Reciprocal 
Enforcement) Act, 193S, s. 4 (2) (a) (v) ; see post, pp. 418 and 422. 

39 See Att.-Gen. for Canada v. Solmlze (1901) 9 Sc,li.T. 4: Compare Municipal 
Counctl of Sydney v. Bull [1909] 1 X,B. 7- 

This iliustration is suggested by BousiZlon v. Bcusillon (1880) 14 Ch.D. 351. 
*1 Be Macarimy [1921] 1 Oh, 5^, 529 , 639; and see H array v. Barrcp [1920] 
3 K.B. 386; See also Burchell v. Burdhell (1926) 58 O.U.R. 515, and Read, 
292 ^ 5 . 
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registration in England in accordance with the pro- 
visions of Part I of the Foreign Judgments (Reci- 
procal Enforcement) Act, 1983, other than proceed- 
ings by way of registration may be taken in any 
court in England 

Sub-Rule. — A valid foreign judgment does not of itself 
extinguish the original cause of action in respect of which 
the judgment was given. 


Comment 

The judgment of an English court of record extinguishes the 
original cause of action/^ If A in such a court recovers judgment 
for £20 against X for a breach of contract or tort, he can issue 
execution or bring an action against X on the judgment, but he can- 
not bring an action against X for the breach of contract, or the tort. 
A foreign judgment does not extinguish the original cause of action. 
So if A recovers in a French court judgment for £20 against X for 
a debt, he may in England bring an action on the judgment, and 
he may also, if he chooses, bring an action for the debt, in which 
case the judgment is merely available as evidence of the debt. 
But, though well established by the earlier cases, the rule rests 
upon no sound bases of principle. It is, like the now exploded 
doctrine that a foreign judgment was impeachable upon the merits 
on the ground that such a judgment was mere evidence of a debt due 
from the defendant, derived from the former procedural rule that 
a foreign court could not be treated as a court of record. Whereas 
one branch of that rule was exploded in the latter half of the last 
century, the other has remained as an illogical anomaly, in conflict 
with the general policy of the law ut sit finis No modern 

English decision can, however, be found which supports it^® but 
it is significant that it has not been explicitly excluded in the 
statutory scheme of direct enforcement of foreign judgments.^^ 


^2 Section 6 of the Act. See ante, p. 404 and Rule 90, post^ pp. 420-427. 

43 Maule V. Murray (1798) 7 T.R 470; Smith v. Ntcolls (1839) 5 Bing.lT.C. 208; 
Hall V. Odher (1809) 11 East, 118; Bank of Australasia v. Harding (1850) 9 
C.B. 661 ; Bank of Australasia v. Nias (1851) 16 Q.B. 717 ; Nouvion v. Freeman 
(1887) 37 Oh.D, 244, 250, per Cotton, L.J. ; Piggott (3rd ed.), pp. 18-30; West- 
lake, s. 332; Cheshire, 79^01; WolS, ss. 234, 253; Bead, 111-122; Goodrich, 
s. 213. It is probably otherwise in Scotland; compare Dnncan and Dykes, 
Principles of Cwil Junsdiction, p. 287. 

44 King Y. Hoare (1844) 13 U, & W. 494, 504; Hx p. Bank of England, [1895] 1 
Oh. 87. 

4^5 See Holdsworth, History of English Law, VoL 11, p. 273; and especially Read, 
111 - 122 . 


46 Bead, 252. 

47 See the Foreign Judgments (Reciprocal Enforcement) Act, 1933, post, pp. 420- 
427; Read, 120, note 269; compare Ross in 20 Minn.Ii.EeY. (1936) 140, 151. 
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illustration 

A, in an action in a French court against X for breach of contract* 
recovers judgment for £100. The judgment is neither wholly nor in part 
satisfied. A can bring an action in England against X for the breach of the 
contract."*® 

(b) 4s Defence. 

Rule 87. — A valid foreign judgment in personam, 
if it is final and conclusive on the merits (but not 
otherwise), is a good defence to an action in England for 
the same matter when either 

(1) the judgment was in favour of the defendant ” ; or, 

(2) the judgment being in favour of the plaintiff has 
been satisfied.'^ 


Comment 

(1) Judgment for Defendant, — foreign judgment in favour of 
the defendant in the foreign action is a complete answer to any 
proceedings here for the same matter by the plaintiff in such 
action, provided that the judgment he final and conclusive on the 
merits, but it is not an answer to an action in England if it be 
merely an interlocutory judgment, or a judgment which, though 
it decides the cause finally in the country where it is brought, does 
not purport to decide it on the merits, e.g., if it is given in favour 
of the defendant on the ground that the action is barred by a 
statute of limitations,^^ Nor is it an answer to an action seeking 
a different form of relief.^^ A judgment in default or by consent 
may, however, be a judgment on the merits.^® But in every case 

Gmard v. De Clermont [1914] 3 K.B. 145. 

As to meaning of ‘ final and conclusive see pp. 405-7, ante. 
so Hams v. Quine (1869) B-R 4 Q.B. 663; Re Low [1894] 1 Ch. 147, 162. 

51 Plummer v. Woodhume (1825) 4 B. & C 626; General Steam Namgaticn Co. 
V. Guillou (1843) 11 M & W. 877 ; Ricardo v. Garcias (1845) 12 Cl & F. 368 ; 
SoetdU GdrUrale de Pans v. Dreyfus Brothers (1887) 37 Ch.D. 215, Compare 
Booth V, Leycest&r (1837) 1 Keen, 679. See Read, pp. 101-106 upon the 
theoretical aspects of this branch of the Rule. 

As to the case where a foreign judgment is rendered during litigation in 
England, see The Delta (1876) 1 P.1). 393; Houston v. Sligo (1885) 29 Ch.D. 
448, 454; Mutrie v. Binney (1887) 35 Ch.D. 614. As to its effect as rendering 
it unjustifiable to allow service out of the junsdiction, or otherwise, see 
SociitS GdrUrale de Paris v. Dreyfus (1885) 29 Ch.D. 239; (1887) 37 Ch.D. 215; 
Call V. Oppenheim (1885) 1 T.L.E. (G.A.) 622. 

52 Smith V. Hicolls (1839) 5 Bing.N.C. 208; Barber v. Lamb (1860) 8 C.B. (n.s.) 
96 ; compare Taylor v. Hollard [1902] 1 K.B. 676. 

53 Hams v. Quines (1869) D.B. 4 Q.B. 6SS. 

B.g . , a suit for damages still lies even if a foreign court has refused to rescind 
a contract : Callander v. Dittnch (1842) 4 H. & Gr. 68. On the other hand, a 
mere change in the form of action to that of an action in rem is immaterial : 
The Griefswald (1869) Swabey, 430, 435. But the same rehef may be asked 
based on -a different case gi'wng rise to a new equity: Hunter v, Stetcart 
(1861) 31 Ii.J.Ch. 346; contrast Henderson v. Henderson (1843) 3 Hare 115, 
See MicJiado v. The jiaitie and Lottie (1904) 9 B3ch,C,B. 11. 

Be South American d Mexican Co. [1^5] 1 Oh. 37; Hardy Lumber Go. v, 
Picherel River Improvement (1898) 29 G3ua.S,0,B. 211. 
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the judgment relied on must have been given in the same matter 
and the onus will be upon the defendant to show this.^® 

(2) Judgment for Plaintiff. — So, again, a foreign judgment in 
favour of the plaintiff which purports to be final and conclusive 
on the merits is, if followed by effective execution or satisfaction, 
an answer to any action brought by the plaintiff. But such a 
judgment, as has been seen, does not extinguish the original cause 
of action ; if, therefore, it is not followed by execution or satis- 
faction, it can afford no defence to an action brought in England 
on the original claim. When satisfied, however, it acts as an 
estoppel against any action based on the original cause of claim. 
This part of the Rule has naturally been given effect to in the 
statutory scheme for the direct enforcement of foreign judgments.®* 

Illustrations 

L A brings an action in a Victorian court against X for breach of contract 
X denies the breach. A judgment which is final and conclusive in Victoria is 
given in favour of X. The judgment is a defence to an action in England 
against X by A for the same breach of contract^® 

2 A brings an action in a foreign court against X for a debt of £1,000, 
and recovers judgment for £45. The £45 are thereupon paid by X. A 
thereupon brings an action in England against X for the same debt The 
judgment of the foreign court is an answer to the action.®* 

3. A recovers judgment in England against X for £15,000. He afterwards 
brings an action on the judgment against X whose domicile is in South Africa 
in a South African court. This court goes into the merits of A^s original 
claim, and gives judgment in his favour, but only for £10,000. A obtains 
payment of the £10,000 under the judgment of the South African court. A 
afterwards brings an action in England on the English judgment for the 
balance of £5,000. The South African judgment is (^semble) an answer to 
the action.®^ 

4. A brings an action, in a foreign court, against X for a debt of £1,000, 
and recovers judgment for £46 and costs. A obtains no satisfaction for the 
judgment A brings an action in England against X for the £1,000. The 
judgment of the foreign court, not having been satisfied, is not an answer to 
the action.®^ 

5. X, in October, 1862, incurs a debt to A in the Isle of Man. In 1866, A 
brings an action against X for the debt in a Manx court Under a Manx 
statute no action for the debt can be brought more than three years after the 
Cause of action accrues, hut the statute does not extinguish the debt The 
Manx court gives judgment in favour of X on the ground that the action is 
barred by the statute. The judgment is not conclusive on the merits. A 

QiMckstad v. McNeill, et’ al, [1932] 4 D.L R. 427 ; Piggott i, pp. 64-72. 

See Sub-Rule, p. 410, ante. 

Of. The Foreign Judgments (Reciprocal Enforcement) Act, 1933, s. 2 (l)j 

post, pp. 420^27. 

Compare Plummer v, Woodhurne (1825) 4 B. & 0* 625. See also Riccrdo V. 

Careias (1845) 12 01 & E. 368. 

IButher v. Lamb (1860) 8 C.B. (x.s.) 95., 

.Taylor V. NoUard [1902] 1 E.B. 676, 681, judgment of Jelf, J. For the 

South African judgment see (1886) 2 S.A.R. 78. 

Compare Barber v. Lamb (1860) 8 C.B. (n.s.) 95 
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brings an action for the debt in England. The Manx judgment is not an 
answer to the action.®^ 

6. A, resident in London, is the creditor of X, a German bank, to the 
extent of £5,000. He is sued in Germany for breach of contract, submits to 
the jurisdiction, and is condemned to pay £6,000 damages to X. A, in default 
of payment by X of his debt in England, brings an action to enforce it The 
judgment of the German court is not an answer to the action.®^ 

(c) Extension of Certain Judgments in Personam of 
Superior Courts in British Territory and in Certain 
Foreign Countries to England. 

Rule 88.“' — A judgment of a Superior Court in any 
part of the United Kingdom for any debt, damages, or 
costs, has, on a certificate thereof being duly registered in 
a Superior Court of any other part of the United King- 
dom, from the date of such registration the same force 
and effect as a judgment of the court in which the 


Harris v. Qutne (1869) L.B. 4 Q.B, 653. Compare Frayes v. Worms (1861) 
10 C.B. (N.s.) 149. 

It is true that X may have a valid counterclaim, but clearly he has no answer, 
as A was not the plaintiff in Germany. 

See Judgments Extension Act, 1868, the Administration of Justice Act, 1920, 
Part n, and the Foreign Judgments (Reciprocal Enforcement) Act, 19^. 

For extension of judgments of inferior courts m the United Kingdom, see 
Inferior Courts Judgments Extension Act, 1882. For the enforcement of 
maintenance orders in different parts of British territory, see the Mamtenance 
Orders (Facilities for Enforcement) Act, 1920; Peagram v. Peagram [1926] 
2 K,B. 165; Hague y, Hague (1937) 106 L.J.P. 70; Be Wheat [1932] 2 K.B. 
716 This Act has been very widely appbed: see Annual Practice, Ord. XUI, 
r. 28, note. Contrast before the Act, Hanop v. Harrop [1920] 3 K,B. 386; 
see ante, pp. 406-7. For the reciprocal enforcement of banliuptcy and winding- 
up orders, see s. 121 of the Bankruptcy Act, 1914, and s. 276 of the Companies 
Act, 1948. 

sfi See the Judgments Extension Act, 1868, ss. 1-4, 8. This Rule is intended 
simply to give the general result of the Act as regards the extension of 
judgments throughout the United Kingdom. It does not follow the precise 
words of the Act even in regard to the sections referred to. The Act, as 
it originally stood, applied in England and Ireland only to judgments of 'the 
Supenor Courts of Common Law. For its extension to every Division of the 
3&gh Court, see Be Howe Machine Go,; Fontaine* s Case (1889) 41 Ch.D. 
(C.A.) 118; the Supreme Court of Judicature (Consohdation) Act, 1926, s. 224. 
For all details as to procedure, etc., see the Judgments Extension Act, 1868. 
See also Be Watson [1893] 1 Q.B. (C.A.) 21; Be Low [1894] 1 Ch. (C.A.) 147; 
Re A Banhruptoy Notice [1898] 1 Q.B. (OA.) 383; Thompson y. Gill [1903] 
1 K.B. (C.A.) 760; Galhraith v. Grimskaw [1910] 1 K.B. (C.A,) 339; A.C. 608. 

It may also be well to note that the provisions of that Act, m so far 
as they regard the extension of a Northern Irish judgment to Gotland, or 
of a Scottish judgment to Northern Ireland, do not in strictness belong to 
the subject of this treatise. 

The Inferior Courts Judgments Extension Act, 1882, extends the judgments 
of inferior courts, e.p., county courts or civil hih courts, in one part 
of the United Kingdom, to other parts of the United Eungdom, by provimons 
analogous to those of the Judgments Extension Act, 1868. No reference to 
the Inferior Courts Judgments Extension Act is made in this Digest. 

The Act of 1868 does not apply to the Isle of Han or the Channel Islands. 
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certificate is registered, and may be enforced by execu- 
tion, or otherwise, in the same manner as if it had been 
a judgment originally obtained at the date of such regis- 
tration as aforesaid in the court in which the certificate 
is registered. 

The term ‘ Superior Court ’ means in this Rule, 

(1) as applied to England, the High Court of 
Justice in England ; 

(2) as applied to Northern Ireland,®' the High 
Court of Justice in Northern Ireland; 

(3) as applied to Scotland, the Court of Session in 
Scotland. 

This Rule does not apply to any judgment (decreet) 
pronounced in absence in an action proceeding on an 
arrestment used to found jurisdiction in Scotland.'® 

C&mitient 

(1) This Rule applies only to a judgment for ‘ debt, damages, 
or costs \ It applies, therefore, only to that kind of judgment 
which is enforceable by action in the courts of the different parts 
of the United Kingdom/® 

Hence, as has been laid down in a Scottish case, ^ equity 
judgments are excluded, and all judgments and decrees ad facta 
pr3dstanda, or of the nature of prohibitions or injunction ’ ; and 

so also are judgments in actions for the recovery of land, and 
in probate and divorce suits, at any rate if the judgment in such 

The Act of 1868 no longer applies to Eire; Wakely v Triumph Cycle Co, 
[1924] 1 K.B. 214. This has been followed in Scotland {Cooney v. Dunne 
[1925] Sc.L.T. 22), but negatived in Ireland Gieves v. 0* Connor [1924] 
2 Ir.R. 182 (Eor the reasoning see Irish Free State v. Little [1931] 
Ir3. 39.) Hence in Banfield v, Chester (1925) 94 L.J.K.B. 805, it was held 
that a certificate under Qrd. LXI, r. 7 would probably be acted on in 
Eire, but it was ruled that it must not purport to have any operation 
under the Act of 1868. As a result of the Bnghsh decision security for costs 
may be demanded from suitors m Eire, if resident in England: see Perry 
V. Stratham, Ltd [1928] Ir.B. 580; compare Evane d Co. v. Fleming and 
Farrelly [1928] Ir.E. 584; Iforthern Ireland, Callan v. McKenna [1929] 
H.Ir. 1; Bead, 296-7. 

Act of 1868, s. 8. If, however, the defendant appears to defend the action, 
and judgment is given against him, it can be enforced under the Act; 
contrast the rule regarding suing on foreign judgments, pp. 358-9, ante. Be 
Low [1894] 1 Ch. (G.A.) 147. 

Compare Judgments Extension Act, 1868, ss. 1-3, 6, 8. 

VO, Wotherspoon v. Connolly (1871) 9 Macph, 510. See Re Howe Machine Co* 
(1889) 41 Ch.B. 118; Be Dundee Suburban Railway Co. (18^) 68 L.J*Ch. 5; 
^ Piggott, Foreign Judgments, pt. iu, pp. 154-156. 

Duncan & Dykes, Principles of Qiml Jurisdiction, pp. 308, 309. A judgment 
awarding damages against a co-respondent might be enforced under the Act. 
See Baymmt v. Bayment [1910] P. 271, 291. As regards orders of the 
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an action or suit is a judgment for an 3 rthing more than damages 
or costs ; for if a party to one of these proceedings should, as might 
be the case, recover judgment only for damages or costs, there does 
not appear to be any reason why such a judgment, if recovered, 
6.g., in Scotland, should not be capable of registration m England. 

(2) Under this Rule a judgment obtained in one part of the 
United Kingdom, e.g., in Northern Ireland, can by formal 
proceedings, as to the details of which the reader should consult 
the Judgments Extension Act, 1868, be extended to and rendered 
effective in any other part of the United Kingdom, e.g,, in 
England. 

Though ‘ judgments ’ are in the Judgments Extension Act, 1868, 
itself described as * registered ’ it is in strictness the ^ certificate ’ of 
a judgment which is registered, and it is also in strictness the certifi- 
cate, not the judgment, which is given effect to as a judgment of the 
court, e.g., the English High Court, in which the registration takes 
place. The Superior Courts of the different parts of the United 
Kingdom have, at any rate, as far as relates to execution,’'^ full 
control and jurisdiction over any certificate or judgment registered 
in conformity with Rule 88,’’^ and a certificate cannot be registered 
more than twelve months after the date of the original judgment 
without the leave of the court or a judge of the court where it 
is to be registered/® This court, e.g., the English High Court, 
has authority to prevent execution issuing under the judgment in 
England, and generally to exercise full control at any rate over 
the certificate which is the thing actually registered. The certifi- 
cate, therefore, would be set aside for an irregularity appearing on 
the face of it,^’’ and execution would not be allowed to issue if 

Chancery Divisions in England and Northern Ireland provision is naade in 
the Crown Debts Act, 1801. See Pmnefather v. Short [1866] W.N. 126; 
Hazleton v. Wright [1873] W.N. 3; Newell v. Newell [1896] W.N. 160 
But see Re Synge (1901) 17 T.L.R. 759; Re Tyron [1901] W.N. 176. See 
also Kilworth v. Mountcashell (1892) 81 L.It.Ir. 81. The English courts 
will, of course, lend their aid to the Scottish courts in suitable cases, e.g., 
by restraining English persons from taking proceedings abroad: see Re 
Scottish Pacific Coast Mining Co, [1886] W.N, 63. 

72 Section 1. 

73 Sections 4, 6. 

74 This is to be understood stnctly; thus a judgment summons cannoiJ be issued 
in England on such a judgment when registered : Be Watson [1893] 1 Q.B. 
(C.A.) 21; nor can a banbnaptcy notice be founded on it: Re A Bankruptcy 
Notice [1898] 1 Q.B. 383- But a receiver by way of equitable esecution can 
be appointed: Thompson v. Gill [1903] 1 KB. (OA.) 760; or a garnishee 
order made: Johnstone v. Bucknall [1898] 2 Ir.R. 499; Emanuel v. Bridget 
(1874) L.E. 9 Q.B. 286. A judgment extended to Northern Ireland can be 
registered there as a judgment mortgage : Re Cleland [1909] I Ir.R. (G.A.) 1. 

73 See section 4. The authority of the courts is limited to that which they ‘ now % 
i.e., in 1868, have. Note that it is not necessary that the registering court 
should have jurisdiction over the defendant. Wotherspoon v. Connolly (1871) 
9 Macph. 510; English's Coasting and Shipping Co, v. Bniish Finance Co, 
(1886) 14 B. 220, 225, 226, per Inghs, D.P. 

7B JbfU, s- 1. 

77 See Part v. Seannell (1875) Ir.B. 9 C.L. 426. 
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the court where the certificate is registered were properly certified 
that a stay of execution had been granted by the court in which 
the judgment had been obtained.^® 

(3) The court in which a certificate is registered under Rule 88 
cannot apparently inquire into the validity of the original judgment. 
Thus, if a judgment of the Court of Session be registered in 
England, the High Court in England cannot, it is submitted, set 
aside the certificate (as long as the judgment stands in Scotland) 
on the ground that the judgment was obtained by fraud. If the 
certificate is to be got rid of on that grotmd, the judgment must 
be impeached by proceedings in Scotland/® 

(4) Rule 88 in no way negatives the right of a plaintiff who 
has obtained a judgment in one part of the United Kingdom, e.g., 
Scotland, to bring an action upon it in another part, e.g., England, 
The plaintiff, however, who brings such an action exposes himself 
to one, and perhaps to two, disadvantages. He cannot in general 
recover any costs,®® and, if the view here taken of the Act is correct, 
he gratuitously runs the risk of having the judgment impeached 
for fraud and for other grounds of invalidity which are not available 
against a registered judgment, 

(5) A proceeding on arrestment in Scotland is a mode of assert- 
ing the jurisdiction of the Scottish courts over a defendant who, 
though not in Scotland, possesses property there,® ^ The reason 
why a judgment obtained in such an action is not allowed to be 
registered®^ is that, as the English courts do not consider the 
possession of property to be a sufficient ground of jurisdiction in 
an action in personam, a judgment which depended upon the 
existence of such jurisdiction could not be enforced by action in 
England.®® Here, as elsewhere, we see that Rule 88 and the Act 
on which it is grounded must be strictly confined to judgments 
on which an action could be brought in England. 

(6) The result of the Act is to allow the enforcement in 
Scotland or Northern Ireland of judgments which would not 


This is specially provided for in the case of judgments of the CJourt of 
Session •which it is proposed bo register m the High Court of England or 
of Ireland (see s. 3), and there can be no doubt that if a stay of execution 
were granted by the English or Northern Irish High Court •where a judgment 
was obtained, the Court of Session on being certified thereof would not allow 
execution to issue in Scotland. 

Be Low [1894] 1 Ch. (C.A.) 147, 162, 163, per Davey, L J. For Scotland 
see Laughlcmd v. Wanshorough Paper Co [1921] 1 So.L» T. 341 ; Wanshorough 
Paper Co, v. LaugMand [1920] W.lSf. (C.A.) 344, and Rule 28, Exception 6, 
ante* 

Section 6. See note to Ord. XLH, r. 28, in Annual Practice. 

The validity of such jurisdiction has been repeatedly affirmed by the House 
of Dords in a senes of cases beginning London and North Western RaUwag 
Co, v, L%ndsay (1868) 3 Macq. 99; North v. Stewart (1890) 17 E. (HX.) 60. 
See also Fergusson ^ Co. v. Brown 11918] S.O. (H.L.) 126 ; Mitchell d Midll, 
Ltd* V, Feniscliffe Products Co, [1920] 1 Sc.L.T. 199 ; Moore d Weinberg v. 
Emstkausen [1917 j S.O. (H.L.) 26. 

Bection 8. 

^ See Rules 69 and 77, pp, 362, 888, ante. 
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necessarily have aflorded sufficient ground for an action on the 
score that the English court was not a court of competent 
jurisdiction. 

Rule 89. — When Part II of the Administration of 
Justice Act, 1920, is applied by Order in Council to any 
part of British territory outside the United King- 
dom, a judgment creditor who has obtained a judgment 
in a Superior Court in such part of British territory 
under which a sum of money is made payable, may apply 
to a Superior Court in the United Kingdom, at any time 
within twelve months (or such longer period as may be 
allowed by the court) after the date of the judgment, to 
have the judgment registered in the court, and, if they 
think it is just and convenient that the judgment should 
be enforced in the United Kingdom, the court may order 
the judgment to be registered accordingly, and from the 
date of registration the judgment shall be of the same 
force and effect, and proceedings may be taken upon it, 
as if it were a judgment of the court in which it is regis- 
tered. 

Provided that no judgment shall be ordered to be 
registered if 

(a) the original court acted without jurisdiction; or 

(b) the judgment debtor, being a person who was 

neither carrying on business nor ordinarily 
resident within the jurisdiction of the original 
court, did not voluntarily appear or otherwise 


Orders in Council were made applying the Act to Cyprus, Gibraltar, St, 
Vincent, Sierra Leone Colony and Protectorate, Somaliland Protectorate, 
Zanzibar Ptotectorate, S, Australia, W. Australia, Grenada, Ceylon, Trmidad 
and Tobago, Straits Settlements, Nigeria Colony and Protectorate, the 
Mandated Territory of Tanganyika, Hong Kong, Basutoland, Bechuanaland 
Protectorate, Swaziland, Bntish Guiana, S. Lucia, Seychelles, Gold Coast, 
Leeward Is., Gilbert and Ellice Is., ^iomon Is. Protectorate, Nyasaland 
Protectorate, Brit. Honduras, Barbados, N. Bhodesia, Uganda Proi^torate, 
New Zealand, Newfoundland, Falkland Is., Piji, Gambia, Kenya Colony 
and Protectorate, S. Bbodesia, Ashanti, Bermuda, Mauritius, Federated 
Malay States, Johore, Bahamas, Papua, N.S.W., Victoria, (Palestine), 
Sa^atchewan, Kedab, Norfolk L, New Guinea, St. Helena, Queensland, 
. Tasmania, Canberra, N. Australia, Central Australia, Jamaica and Malta. 
See Annual PfacUoe, notes to E.S.C. Ord. XLIa, r, 1 j Bead, 298. See also, 
post, p. 423, n. 4, . 
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submit or agree to submit to the jurisdiction of 
that court; or 

(c) the judgment debtor, being the defendant in the 

proceedings, was not duly served with the process 
of the original court and did not appear, not- 
withstanding that he was ordinarily resident or 
was carrying on business within the jurisdiction 
of that court or agreed to submit to the jurisdic- 
tion of that court ; or 

(d) the judgment was obtained by fraud ; or 

(e) the judgment debtor satisfies the registering court 

either that an appeal is pending, or that he is 
entitled and intends to appeal against the judg- 
ment ; or 

(f) the judgment was in respect of a cause of action 

which for reasons of public policy or for some 
other similar reason could not have been enter- 
tained by the registering court. 

Ckimitient 

This Rule, which follows closely the terms of the Administration 
of Justice Act, 1920, is the outcome of proposals for arrangements 
for the mutual enforcement of judgments and arbitration awards 
throughout the Empire brought forward at the Imperial Conference 
of 1911. The Rule can come into operation only by the issue of 
an Order in Council applying it to some part of British territory 
outside the United Kingdom in which reciprocal provision has 
been made for the recognition of judgments obtained in the Superior 
Courts of the United Kingdom, or to a territory under the pro- 
tection of the Crown or in respect of which a mandate is exercised 
by any British Government. In the case of Canada and Australia 
the Act may be applied either to the Federal or Provincial or State 
courts, or to both sets of courts.®® 

The regime created by the Act of 1920 is one which will 
ultimately disappear. For the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933, empowers the Crown in Council to apply 
Part n of that enactment to all parts of British territory overseas. 
It is provided that upon the application of the later Act in this 
manner the Act of 1920 shall cease to have effect except in relation 

85 Including the Channel Islands and the Isle of Man, Por the meaning of 
United Ejngdom in the Act, see section 2 of the Irish Free State (Con-* 
sequential Adaptation of Enactments) Order, 1923. 

85^ As to Canada, Saskatchewan alone has come under the Act. 
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to such, territories to 'which it extends at the date of such Order. 
The effect of this provision, which has been acted upon in relation 
to British territory generally/® is merely to prevent the further 
extension of the system of enforcement envisaged by the Act of 
1920. Its effect is not to apply instead the scheme of the Act 
of 1933. For Part I of the latter to come into operation in 
relation to any particular territory , a further and specific Order 
in Council is required. The making of such an Order, which so far 
has occurred only in relation to India, is, however, to revoke the 
application of the Act of 1920, if it has any application, in relation 
to the territory concerned.®® The expression ^ British territory ’ in 
this connection includes protectorates and (former) mandates.®^ 
The judgments to which the Rule applies are any judgments or 
orders in any civil proceedings whether before or after the passing 
of the Act of 1920, providing for the payment of a sum of money, 
and include awards in arbitration proceedings if these can, under 
the law in force where they are made, be enforced in the same 
manner as judgments. Rules of court must provide for service 
on the judgment debtor of notice of registration of a judgment, 
and fix a time during which execution of the judgment shall be 
suspended to enable the debtor to apply to have the registration 
set aside, and on application the court may set aside the registra- 
tion on such terms as it thinks fit. The court, moreover, has the 
same control and jurisdiction over the execution of the judgment 
as it has over judgments given by itself. 

The cases in which registration is forbidden agree in general 
with those in which recognition would be refused to judgments of 
foreign courts,®^ but contrary to the rule in the case of actions 
based on foreign judgments, it is expressly provided that the 
pendency of an appeal or the intention of the judgment debtor to 
exercise a right of appeal appertaining to him will bar registration.®"^ 
A point of some obscurity is presented by paragraph (c) of the 
proviso to the Rule.®^ It appears that ordinary residence or 
carrying on business within the jurisdiction of the courts or 
agreement to submit to its jurisdiction, is a ground for the exercise 
of jurisdiction unless the defendant ‘was not duly served with 
the process of the Court and did not appear Due service here 
can hardly means service within the jurisdiction, which would often 
he impossible in the case of a mere agreement to accept the 

Section 7 (1). 

S.R. & 0. (1933) No. 1073. 

S.R. & O. (1938) No. 1333. See also the Indian Independence Act, 1947, 
s, 18 (1). The Order referred to originally applied also to Burma, but see 
now the Burma Independence Act, 1947, s. 5 (4)\ 

■so Section 7 (2) of the Act of 1933. 

Section 7 (3) of the Act of 1933. 

See Order XLIa, E.S.C., July 28, 1922. 

See Buies 68, 69, pp. 361, 362, ante. 

See pp. 403, 406. 

Section 9 (2) (h) of tha Act of 1920. 
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jurisdiction, and the right of an oversea court to exercise juris- 
diction over an absent defendant on the ground of ordinary 
residence or carrying on business appears thus to be conceded,®® 

It should be noted that in every case the exercise of jurisdiction 
by the registering court is a matter entirely of discretion, and that 
an application is only to be granted if the court thinks it just and 
convenient. The judgment creditor remains free to bring an action 
on the judgment of an oversea court in the ordinary way, subject to 
the rule that, unless the court otherwise orders, the plaintiff will not 
be entitled to recover any costs of the action, imless he has pre- 
viously applied for registration of his judgment and has been 
refused, in any case in which such registration is permissible under 
the terms of the Act.®^ 


Illustrations 

1. H, domiciled in a colony to which Part II of the Administration of 
Justice Act, 1920, applies, obtains a decree of divorce from W, and £7,000 
damages against X, whom he cites as co-respondent, and who is resident in the 
colony at the time. X leaves the colony and proceeds to England. A can 
apply to the court of England for the registration of the judgment against X 

2. In the same colony A obtains against X in an action on contract 
judgment in the Supreme Court for £8,000. A applies in England for 
registration of this judgment. X shows that he has a right of appeal to the 
Court of Appeal and intends to exercise it. A’s application must be refused, 

3. A municipality in New South Wales obtains judgment in a State court 
in respect of rates. A cannot obtain registration of the judgment in England.®* 

4<. In Victoria a judgment is given against X for income tax in favour of 
A, a commissioner of income tax. A cannot obtain registration of the 
judgment.®® 


Rule 90.^ — (1) When Part I of the Foreign Judg- 
ments (Reciprocal Enforcement) Act, 1983, is applied by 
Order in Ck>uncil to any foreign country or to any part 
of British territory (including protectorates and (former) 
mandates) outside the United Kingdom, a judgment 
creditor under a judgment to which Part I of the Act 
applies may apply to the High Court at any time within 


Compare R.S.G. Ord. XI, r. 1 (c); Rule 28, Exception 3, p. 186, onta. Compare 
Ashhury v. Ellis [1893] A.C. 339. 

Administration of Justice Act, 1920, s. 9 (6). 

Compare Munidyal Council of Sydney v. Bull [1909] 1 X.B, 7, 

Compare Be Visser [1928] Ch. 877, and see ante, p. 408. 

1 See Read, 299-301; Wolff, s. 253 (3); Cheshire, 773-777; G-uttexidge in 13 
B.Y.B.I.L. (1932) p. 61; Yntema in 33 Mich.L.Rev. (1935) 1129; Boss m 20 
Minn.U.Rev, (1936) 140; and Beyort of the Foreign Judgments [Beciyrocdl 
Enforcement) Committee , 1932, Cmd. 4213. 

The Act of 1933 nowhere defines the word * foreign ’. But it is clear from 
8. 7 that the word means all countries not forming part of British territory 
(including protectorates and (former) mandates). The term * foreign ’ is thus 
used in this Rule in a sense different from, and less extensive than, the sense 
given it in other Rules of this Digest. 
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six years after the date of such judgment (or the date of 
the last judgment on appeal therefrom) to have the judg- 
ment registered in the High Court and, (subject to proof 
of the prescribed matters and to the other provisions of 
the Act) on any such application the court shall order the 
judgment to be registered. 

Provided that no judgment shall be ordered to be 
registered if — 

(a) it has been wholly satisfied ; or 

(b) it could not be enforced by execution in the country 

or territory of the original court. 

(2) Subject to the provisions of the Act with respect 
to the setting aside of registration — 

(a) a registered judgment shall, for the purposes of 
execution, be of the same force and effect ; and 

(b) proceedings may be taken on a registered judg- 
ment ; and 

(e) the sum for which a judgment is registered shall 
carry interest ; and 

(d) the registering court shall have the same control 
over the execution of a registered judgment 
as if the judgment had been a judgment originally given 
in the registering court and entered on the date of 
registration. 

Provided that execution shall not issue on the judg- 
ment so long as it is competent to any party to make an 
application to have the registration set aside (or so long 
as any such application is not finally determined). 

(3) Any judgment of a Superior Court of a foreign 
country or other territory to which Part I of the Act 
applies given after the application of Part I of the Act to 
such country or territory is capable of registration in 
accordance with this Buie if — 

(a) it is final and conclusive as between the parties 
thereto ; and 

(b) there is payable thereunder a sum of money (not 
being a sum payable in respect of taxes or other 
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charges of a like nature or in respect of a fine or 
other penalty), 

(4) On the application of any party against whom it is 
enforceable a judgment registered in accordance with this 
Rule — 

(a) shall be set aside if — 

(i) it shall have been registered in contravention 
of the Act ; or 

(ii) it shall have been gh'en by a court without 
jurisdiction; or 

(iii) it shall have been gh^en against a judgment 
debtor who, being the defendant in the 
original proceedings, did not receive notice of 
those proceedings in sufficient time to enable 
him to defend and did not appear ; or 

(iv) it shall have been obtained by fraud ; or 

(v) its enforcement would be contrary to public 
policy ; or 

(vi) the rights under the judgment are not vested 
in the person registering it ; and 

(b) may be set aside if the registering court is satisfied 
that the matter in dispute in the original court 
had previously to the date of the judgment of that 
court been the subject of a final and conclusive 
judgment by a court having jurisdiction in the 
matter. 

C^mmeitt 

The scheme of direct enforcement of foreign judgments provided 
for in the Foreign Judgments (Reciprocal Enforcement) Act, 1986^ 
upon which this Rule is based and the wording of which it follows 
closely, is designed to apply in relation not only to countries foreign 
in the political sense, but also to British territories, including pro- 
tectorates and mandates, outside the United Kingdom. It would 
clearly be redimdant as regards the latter to have two systems of 
enforcement of judgments and the Act therefore provides for the 
restriction and replacement of the system set up earlier by the 
Administration of Justice Act, 1920.^ It is, in the first place, 
enacted that the Crown in Council may by Order direct the 
application of the later Act to British territory (including 

3 See Buie 89, unte^ p, 417. 



EFFECT OF FOUEIGN JUDGMENTS 


428 


protectorates and mandates) outside the United Kingdom, whereupon 
the earlier Act shall cease to he capable of application to places to 
which it does not already apply.® An Order in Council to this 
effect was made shortly after the passing of the Act of 1933.^ And, 
in the second place, it is provided that where in relation to any 
British territory the operative provisions of the later Act, Part 
I) are brought into force, those of the earlier Act shall cease to have 
effect in relation to that territory.^ Such operative provisions have 
so far been applied in relation to India.® Of countries foreign 
in the pohtical sense, only Prance ^ and Belgium ® so far come 
within the Act. The basis of its application, in regard both to foreign 
countries and to British territories, as was that of the application 
of the Act of 1920 and — impliedly — of the Judgments Extension Act, 
1868, is the existence of a substantial measure of reciprocity.® 

The scope of the Act of 1938 is broadly the same as that of the 
earlier Acts. That is to say, it contemplates only the enforcement of 
final and conclusive judgments of superior courts given otherwise than 
upon appeal from an inferior court after the date of the Order in 
Council applying the Act to the country or territory concerned, and 
providing for the pa 3 rment of sums of money, not being sums pay- 
able in respect of taxes, etc., or fines or other penalties.^® But a 
judgment is to be deemed final and conclusive notwithstanding that 
an appeal is pending or that it may still be subject to appeal, “ 
although the pendency of an appeal or the mere intention of making 
one may apparently be a ground for the setting aside of an applica- 
tion for registration under the Act or for the ad jommment of such an 
application.^^ And if upon an application for registration, it appears 
that part or parts only of the judgment are capable of registration 
then such part or parts may be registered alone. Begistration is 
for the sum payable under the original judgment, expressed in ster- 
ling on the basis of the rate of exchange prevailing at the date of 
that judgment, plus interest due under the law of the original 
court up to the date of registration, plus reasonable costs incidental 
to registration.^^ Where the judgment has been partially satisfied 
registration is for the unsatisfied balance.^® 

3 Section 7 (1). 

^ S.E & 0. (1933) No. 1073 

3 Section 7 (2), 

3 S E & 0, (1938) No. 1363. And see the Indian Independence Act, 1947, s 18 (1). 
See also ante, p. 419, note 89. 

7 S.E. & 0. (1936) No. 609. 

« S.E. & 0. (1936) No. 1169. 

s Section 9 of the Act contains proyision for the modification of its application 
in relation to any country denying substantial reciprocity. See as to the 
earher Acts, Buies 88 and 89, ante, pp. 413, 417. 

Section 1 (2). 

Section 1 (3). 

Of. s. 6 and poet, p. 426. 

13 Section 1 (6), 

Sections 1 (6), 2 (3). 

Section 2 (4). 
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The effect of registration of a foreign judgment under the Act 
of 1933 is to render it for purposes of execution of the same force 
and effect as if it were a ]udgment of the registering court. 
Execution may not, however, issue so long as it is competent to any 
party to make an application for the setting aside of the judgment 
or until the final determination of any such application. The 
registering court has the same control over execution as it has over 
the execution of its own judgments. Proceedings may be taken 
upon a registered judgment exactly as if it were a judgment of the 
registering court. Thus a bankruptcy notice may be served upon it. 
The sum for which a foreign judgment is registered carries interest 
in the same manner as an English judgment debt.^® 

Complete satisfaction of the foreign judgment, or the circum- 
stance that it could not be enforced by execution in the place where 
it was given, are absolute bars to registration under the Act.^^ 
Moreover, where registration has been effected, it may be set aside 
upon the application of any party against whom it is enforceable 
made within a time specified in regard to each individual judgment 
in the registration order.^® The setting aside of registration is auto- 
matic where such application is based upon the circumstance that 
the judgment is incapable of registration under the Act or has been 
registered in contravention of it.^® The same is the case where the 
ground of the application is that the judgment has been obtained by 
fraud that its enforcement would be contrary to English public 
policy; or that the judgment debtor, being the defendant in the 
original proceedings, though he may have been duly served in accord- 
ance with the appropriate foreign law, did not receive sufficient notice 
to enable him to defend and did not appear.^*^ The same is also the 
case where the applicant for registration was not the judgment 
creditor, which expression for the purposes of the Act includes any 
person in whom the rights under the judgment have become vested 
by assignment, succession or otherwise.^^ And, lastly, it is likewise 
the case where the ground of the application for the setting aside of 
registration is that the courts of the country or territory of the 
original court had no jurisdiction in the circumstances of the case.^^ 
The Act defines what is to be deemed the jurisdiction of a country^s 
courts for that purpose. As regards actions in personam such juris- 
diction exists where the judgment debtor was plaintiff in the original 

Section 2 (2). Of. Be a Judgment Debtor (No, 2176 of 1938) [1939] Cb. 601. 
i’’ Section 2 (1). Proviso. 

Sections 4, 6. For the practice, see R.S.G. (Ko. 32) 1933, Annual Practice^ 

1946, pp. 767-764, and see Be a Debtor (No. 11 of 1989) [1989] 2 AH B.R. 

400. 

15 Section 4 (1) (a) (i). 

195 Syal V. Heyward [1948] 2 K.B. 443 (C.A.)- 

50 Section 4 (1) (a) (iv), (v) (iii). 

51 Section 4 (1) (c) (w) and s. 11 (1). 

55^ Section 4 (1) (a) (ii). . 
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proceedings ; or, in the case where he was defendant, and he counter- 
claimed, if he submitted to the jurisdiction by prior agreement or by 
voluntary appearance (otherwise than for the mere protection or 
securing the release of property seized or threatened with seizure), 
or if he was resident (or being a corporation if the judgment debtor 
had its principal place of business) in the coxmtry of the court, or 
if he had an office or place of busmess in that country’' and the pro- 
ceedings were in respect of a transaction effected through or at that 
office or place. As regards actions in rem jurisdiction exists where 
the subject-matter is situate in the country of the court at the time 
of the proceedings and, as regards actions neither in personam 
nor in rem^ if the jurisdiction be recognised by the law of England.^* 
Certain specific cases where the foreign court is not to be deemed to 
have jurisdiction are also enumerated in the Act.^^ 

Where upon an application for the setting aside of registration 
any of the circumstances already enumerated are found in fact to 
exist, the setting aside of registration is, as has been said, automatic. 
Further, the registering court may in its discretion set aside registra- 
tion when it is satisfied that the matter in dispute in the original 
proceedings had previously to the date of judgment in those pro- 
ceedings been the subject of a final and conclusive judgment by a 
court having jurisdiction in the matter.^® 

The Act also provides that if, on an application to set aside regis- 
tration, the applicant satisfies the court that an appeal in the 
original proceedings is pending or that he is entitled and intends to 
appeal, the court may if it think fit either set aside the registra- 
tion or adjourn the application for its setting aside for a period 
reasonably sufficient to enable the appeal to be heard. The court 
may so act on such terms as it thinks just.^® The effect of the 
interaction of this provision with those other provisions of the Act 
governing the setting aside of registration is not wholly clear. It 
would seem that the former might be taken to erect the pendency 
of an appeal or the existence of an intention to appeal into a distinct 
and separate, though of course, discretionary ground for the setting 
aside of registration.®^ It is, however, made clear that where a 
registration is set aside under that provision the right to apply again 
later for registration is not prejudiced.®* The same is the case where 
registration is set aside on the sole ground either that the judgment 
was not enforceable by execution in the country of the original court 

32a See McCorrrutc v. Gardner [1937] N.E.D.R, 617. See also p. 366, ante. 

33 Section 4 (2). See also s. 11 (2), And see pp. 348, 355, 357-9, ants. 

3^ Section 4 (3). 

33 Section 4 (1) (h). 

3« Section 5 (1). Of. Syal v. Msyward [1948] 2 E.B. 448 (C.A.). ^ 

37 It is to be noted that the pendency of an appeal or the intention to appeal are 
bars to registration under the Act of 1920- See ante^ pp. 418, 419, The wording of 
s. 5 (2) of the Act of 1933 supports fixe interpretation of s, 5 (1) which would 
produce the lie result under the latter Act. 

33 Section 5 (2)- 
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or that, having been registered for the whole sum payable 
thereunder, it has been partially satisfied.^® In all other cases the 
setting aside of registration would presumably be a bar to a second 
application for registration. 

The Act of 1933 introduces a striking innovation in that it 
provides that no proceedings for the recovery of a sum payable 
under a foreign judgment capable of registration in accordance with 
its provisions, not being proceedings for such registration, shall he 
entertained by any court.®*^ This provision does not of course limit 
in any way the taking of proceedings upon a registrable judgment 
after its registration. For it is elsewhere specifically provided that 
proceedings may be taken upon a registered judgment as if it had 
been originally given by the registering court.®^ Nor does the 
provision exclude proceedings without registration not upon the 
onregistered judgment, but upon the original cause of action therein. 
That the Act did not produce that efiect is perhaps to be regretted. 
But it is clear that all it has done is to exclude the bringing of an 
action at common law upon a judgment capable of registration.^^ 
Finally, the Act provides for a degree of recognition, as distinct 
from enforcement, of foreign judgments. This part of the Act 
extends not only to a judgment registered under its provisions, but 
also to any judgment, capable or incapable of registration, to which 
the Act applies. It does not extend, however, to a registered 
judgment, the registration of which has been set aside upon grounds 
Dther than that no sum of money is payable thereunder, that the 
judgment has been wholly or partially satisfied, or that at the date 
of application for registration it is unenforceable in the country or 
territory of the original court. Nor does it apply to an unregistered 
judgment the registration of which would have been set aside on 
grounds other than those specified had it been attempted. But, 
subject to these limitations, it is provided that any judgment to 
ivhich the Act applies or would have applied had a sum of money 
been payable thereunder, registered or unregistered, capable or 
incapable of registration, shall be recognised in any court in the 
Jnited Kingdom as conclusive between the parties thereto in all 
Droceedings founded on the same cause of action and may be 
"elied upon by way of defence or counterclaim in any such proceed- 
ngs. This provision is expressed so as not to prevent the recognition 
>f any foreign judgment as conclusive of any matter of law or fact it 
lecides if, but for the Act, that judgment would be so recognised.^® 
The provision does not, it is apprehended, operate to exclude the 

Section S (3). 

Section 6. 

1 Section 2 ® (a). Of. Re a Judgment Debtor (No, 2176 of 1988) [1939] Oh. 601. 
This ia the wew of the majonty of writers, as to whom, see awte, p. 420, 
note 1. Compare Ross in 20 Minn.L.Rev, (1936) 140. 

Section 8. 
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bringing of an action in th-e United Kingdom upon an original cause 
of action in respect of "wliich there has been a foreign judgment.®*^ 
The Act of 1933 applies also to Scotland and Northern Ireland 
m the sense that registration of foreign Judgments in accordance 
with its provisions may be effected in those countries. 

liiustratlons 

1. A obtains a judgment from a Canadian court against B for £1,000. The 
operative provisions of the Foreign Judgments (Reciprocal Enforcement) Act, 
1933, have not been brought into force in relation to Canada. The judgment 
cannot be registered in England under that Act.®® 

2. A obtains a judgment for 100,000 francs against B from a French 
Superior Court. The judgment has not been registered. No action lies upon 
the judgment in England,®® 

3. A obtains from a French Superior Court a judgment against B for 
100,000 francs damages for breach of a contract made in England. Hie 
judgment has not been registered. Semble, an action is maintainable in 
England upon the contract.®^ 

4. A obtains from a Belgian Superior Court a judgment for 100,000 francs. 
He registers the judgment and then serves a bankruptcy notice based thereon 
on the debtor. His action is permissible 

5. A obtains from an Indian Superior Court by fraud a judgment for £100 
against B. The judgment is registered. An application to set aside 
registration, made m due time, vdll succeed.®^ 

6. A creditor, in order to enforce his claims on his debtor’s German and 
French property, sues him in both countries. The German court dismisses the 
action, while the French court gives judgment for the plaintiff. The French 
judgment is registered in England. Semble, an application to set aside the 
registration may be granted'*® 

7. A, who is neither resident nor in possession of an office or place of 
business in France, buys a motor car from a firm in Paris. Before the car 
reaches England, an action having no connection with the purchase is begun 
against A by B. A enters an appearance to protect his property from seizure. 
B obtains judgment against A for 10,000 francs and registers the judgment in 
England. An application to set aside 4he registration, made in due time, will 
be granted 

8. A obtains judgment for £100 against B in an Indian Superior Court and 
registers the judgment in England. B applies to have the registration set 
aside upon the ground that an appeal is pending in India. SemhUt the 
application may be adjourned (with the result that execution will not issue 
in England).^® 

Neither s 8 nor s 6, however, is clearly worded and each is susceptible of a 
construction whereby the Act might be taken to exclude the rule that the 
original cause of action is not merged m a foreign judgment to which the Act 
applies* See ante, p. 410 and p. 426. See also Read, pp. 120 and 259. 

Yukon Consolidated Gold- Corporation v Clark [1938] 2 X.B. 241. 

Cf. B. 6 of the Act of 1933. 

37 Of. ss. 6 and 8 of the Act of 1933. 

3® Be a Judgment Debtor {No 2176 of 1938) [1939] Ch* 601. 

39 Cf. s, 4 (1) (a) (iv) of the Act; Syal v. Heyward [1948] 2 X3, 443 (C.A.). 

40 Cf . e. 4 (1) (b) of the Act. See also Wolff, s, 248. 

4J- Cf. s. 4 (1) (a) (ii) and (2) (a) (i) and (iv) of the Act. As to the position apart 
from the Act, see Guiard v* De Clermont [1914] 3 K.B. 145, and ante, 
pp. 36^60. Compare Cheshire, p. 786. _ ^ 

42 Cf. 8. 5 (1) of the Act. See also Be a Debtor (No. 11 of 1939) [1939] 2 All B 
400 (argument). 

43 Cf. s. 2 (2) (proviso) of the Act. 
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(2) JUDGMENT IN REM 

Rule 91/^ — A valid foreign judgment in rem^^ in 
respect of the title to a movable gives a valid title to the 
movable in England to the extent to which such title is 
given by or under the judgment in the country where the 
judgment is pronounced. 


Comment 

A valid foreign judgment or judicial proceeding in rent which 
either directly or indirectly determines the title to a movable is 
conclusive against all the world. This applies to all proceedings 
in rem against movable property within the jurisdiction of the Court 
pronouncing the judgment. ^ Whatever" the Court settles as to the 
right or title, or whatever disposition it makes of the property by 
sale, revendication, transfer, or other act, will be held valid in 
every other country, where the same question comes directly or 
indirectly in judgment before any other foreign tribunal. This is 
very familiarly known in the cases of proceedings in rem, in foreign 
Courts of Admiralty, whether they are causes of prize, or of bot- 
tomry, or of salvage, or of forfeiture, . . . over which such Courts 
have a rightful jurisdiction, founded on the actual or constructive 
possession of the subject-matter (res) 

The real principle of a judgment in rem is, ‘ that a person who 
acquires a valid title by the law of any country either to a chattel 
or to realty* shall be deemed all over the world to be owner of such 
chattel or realty. If, therefore, the court has absolutely the disposal 
of the res, and it is in its power, as it is in the case of a judgment 
in rem in the Admiralty Court, it does not matter who is owner ; all 
the courts asstime that the thing has been fairly litigated, that the 
man brought before the court is owner, and bad such an interest as 
entitled him to raise the contest, and that the judgment in rem 
bound the whole In other words, the rule as to the effect of a 
judgment in rem is, if Rules 129-131 can be maintained to their 
full extent, merely an application of those Rules. 

Castrique v. Imrie (1870) L.B- 4 H.Ii. 414; Hobbs v. Henning (1864) 17^ CB. 
(n s.) 791; Oammell v, Sewell (1860) 5 H. & N. 728; Cossman v. West (1887) 
13 AppXas, 161; The Bold Buocleugh (1851) 7 Moore PX. 269; Be Queens- 
land, etc. [1891] 1 Ch. 536; [1892] 1 Ch. (G.A.) 219; Alcooh v. Smith [1892] 
1 Ch. (C.A.) 238; Minna Craig Steamshi'p Go. v. Chartered, etc. Bank [1897] 
1 Q.B. 55; (C.A.) 460; compare Rules 129-131, vost. Per Canada see Vanevery 
T. Grant (1862) 21 U.C.R. 542. 

As to jurisdictiou tn rem, see Ri^e 70, p. 365, ante. A clear distinction must be 
drawn between a judgment in rem and proceedings in rem (against a res) 
resulting in a judgment in personcm. See ante, p. 206, n. 9. To the latter Buies 
89-90 apply as they do to judgments in actions in personam. 

Castrique v. Imrie (1870) L.B. 4 H.Ii. 414, 428, 429; The Segredo (1853) 
Spinks, BocL & Adm. 36, 57, per Br. Imshington; Minna Craig Steamship <Jo. 
V.. Chartered, etc. Bank [1897] 1 Q.B. (G.A.) 460. 

Simpson V. Foga (1863) 32 L.J.Ch. 249, 256, judgment of Wood, V.-O. 
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‘ In the case of Cammell v. Sewell it has been said by a very 
eminent judge, ‘ a more general principle was laid down, viz., that 
if personal property is disposed of in a maimer binding according 
to the law of the country where it is, that disposition is binding 
everywhere This, we think, as a general rule, is correct, though 
no doubt it may be open to exceptions and qualifications ; and it may 
very well be said that the rule commonly expressed by English 
lawyers, that a judgment in rem is binding everywhere, is in truth 
but a branch of that more general principle 

It may be suggested, however, that although power over the 
thing is an essential factor for the exercise of jurisdiction in rem 
concerning it, that exercise in order to destroy ownership, which is 
essentially a nexus not only between a person and all the world but 
also between a person — ^the owner — and the thing owned, ought to 
require the consent, or at least the knowledge of the owner. 

' Thus a possible exception to the jurisdictional rule outlined 
exists where a movable is brought to a country without the consent 
or knowledge (or perhaps merely without the consent) of an owner 
who is neither a citizen of nor domiciled within the country. There 
is apparently no English or Dominion authority in favour of the 
proposition that in such a case jurisdiction does not exist, at least, 
until the owner has had a reasonable opportunity of removing his 
property or until the appropriate period of limitation has run. But 
again there is no authority against it.®® 

Illustrations 

1. A brings an action in rem in a French court against a British ship, the 
Ann Ma^rtin, then in the port of Havre, and claims to be the owner of the ship. 
A obtams a judgment in his favour, and is declared to be the owner of the 
ship. A has in England the rights of owner over the Ann Martin against all 
the world.® ^ 

2. A, an Englishman, is owner of a British ship. Whilst the ship is at Havre, 
a Frendi court, honestlv exercising its jurisdiction, pronounces in a proceeding 
m rem a judgment under which the ship is ordered to be sold for the payment 
of debts due from M, and is sold to X, a British subject. The court has acted 
tinder a misconception of English law, and in consequence has not recognised 
the rights of A as owner. The ship is brought by X to England. X has a good 
title to the ship in England.®^ 

3. A British ship is seized as prize by a Russian vessel, on the ground of 
attempted breach of blockade, and taken to a Russian port for adjudication as 
prize by a prize court. The goods on board the ship are sold under the order 

^8 6 H. & N. 728, 746- ^ ^ , 

^8 Gastrique V. Imne (1870) L.B. 4 H.L. 414, 429, per Blackburn, J. See also 
Gould V. Welb (j855) 4 E. & B. 933 ; 8wm Bank Gorporation v. BoeJtmische 
Industrial Bank [1923] 1 E.B. (C.A.) 673; Employers' lAaliUty Assurance 
Gorporattan v. Sedgwick, Gdlins k Co. [1927] A.C. 95. 

Ct Bead, 138-142; Restatement, s. 52; and see Todd v. Armour (1882) 19 
Soo.LJR. 656, 659; post, p. 566. ^ ^ i * 

Compare Gastrique v. Imne (1870) 3j.B. 4 H.D. 414; Minna Gratg Steamshtp 
^ Go. v. CharUred, etc .Bank [1897] 1 Q,B. (C.A.) 460; Vanetery v. Grmt 
aa62) 21 tJ.C.B, 542. 
w Ibid. 
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of the court to X. It is ultimately decided by the prize court that the ship was 
?iot lawfully captured. The title of X, the purchaser, to the goods is valid 
against that of A, the original owner.^® 

4. A crate of peaches is stolen from the owner in England and taken to 
France There they begin to decay and are destroyed by public authority in 
accordance with law as endangering the public health. The owner has no legal 
ground of complaint 

5 A, an Englishman, is owner of a yacht of British register which is stolen 
and abandoned in Lisbon. A Portuguese court decrees the judicial sale of the 
vessel for non-payment of harbour dues. B, the purchaser, brings the yacht 
to England again. The title of A is {semble) still valid.^^"^ 


Rule 92."® — A valid foreign judgment in rem given 
by a court of Admiralty can be enforced in the High 
Court by proceedings against the ship or other property 
affected by the judgment. 

Illustration 

A brings an action and obtains a judgment in rem in a foreign country 
against the City of Mecca, a British ship, then in a port of such country. The 
City of Mecca, the judgment not having been satisfied, comes into an English 
port. A can enforce the foreign judgment by an action in rem against the 
sMp.®’’ 

(8) JUDGMENT, OE SENTENCE, OF DIVORCE, OR NULLITY OF 
MARRIAGE, OR JUDICIAL SEPARATION 

Rule 93. — A valid foreign judgment, or sentence, of 
divorce,®' or of nullity of marriage,®' or of judicial separa- 
tion,*® has in England the same effect as a decree of 
divorce, or of nullity of marriage, or of judicial separation, 
granted by the court in England, as regards the status 
of the parties to the marriage which is dissolved or 
annulled, or in respect of which a decree of judicial separa- 
tion is pronoimced. 


See Stringer v. English, etc Insurance Co. (1870) L.R. 5 Q.B. 599, a-ud 
especially p. 606, judgment of Martin, B.,* Hughes v. Cornelius (1681) 2 Show. 
232. 

Cf. Restatement, s. 52. 

Cf. Bead, 139-140. Compare Oammell v. Sewell (1860) 5 H. & N. 728. See 
also Burn v, Bletcher (1868) 23 U.O.Q.B. 28, 37-38. 

The City of Mecoa (1881) 6 P.D. (C.A.) 106. See Rule 29, p. 205, ante. 

See The City of Mecca (1881) 5 P.D. 28, 6 P.D. (O.A.) 106, The judgment, be 
it noted, must he a jud^ent in rem. The actionability of a foreign admiralty 
judgment in personam may be limited by Rule 90, ante, p. 420, which applies 
to money judgments given in actione in rem exactly as it does to money judg- 
ments in actions in personam. 

Baler v. Baler [19061 P. (C-A.) 209. See also pp. 368-385, ante. 

BaVoesen v. Admm8trai(yr of Austrian Propert^[l927] A.G. 641. 

AinsUe v. AinsUe (1927) 39 Commonwealth L.R. 381. 
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Comment 

A divorce granted by a foreign court of competent jurisdiction 
has in England the same effects as an English divorce. Restrictions 
imposed by the foreign law on the freedom of the divorced parties, 
as to marriage or otherwise, which are not imposed by an English 
divorce, are here inoperative. But in order that a foreign sentence 
of divorce should be treated as a divorce in England the sentence 
must be complete and final; the parties to the marriage must 
under it be actually divorced ; it must not be a sentence which has 
not become complete, but is to become complete at some future 
date if certain conditions are fulfilled, e.g., if no appeal is made 
against it within, say, six months. After these conditions are 
fulfilled, the sentence is final, and the divorce is valid in England ; 
but until they are fulfilled the parties are not in fact divorced; 
they have not acquired the rights of unmarried persons, and they 
will not be treated in England as divorced.®^ The same principle 
applies to decrees of nullity of marriage, in so far at any rate as 
decrees based on domicile are concerned.^^ Presumably full recog- 
nition would be accorded to a judgment of a foreign court adjusting 
the property rights of the husband and wife on divorce or on 
declaration of nullity of marriage, as a similar power is freely 
exercised by the English court. 

A foreign decree of judicial separation should on principle be 
regarded as effective in England, and as a bar to any claim for 
restitution of conjugal rights. But clearly the question of giving 
effect to a decree for restitution of conjugal rights could hardly 
arise. 

Subject to the paramount consideration of the welfare of the 
children, effect would presumably be given in England to a foreign 
decree dealing with custody of children in connection with 
matrimonial questions, as a similar power belongs to English 
courts.®^ 

Fraud, collusion or non-disclosure of material facts which does 
not go to the jurisdiction of the foreign court does not affect the 
validity of a decree of divorce or presumably of nullity or judicial 
separation in England.®® The proceedings might, of course, be 
re-opened in the country in which the decree was obtained, but 
this is not always possible, even if the fraud affected the jurisdiction 
of the foreign court.®® 

See Bales 71, 72, ante 

€2 Warier v. Warier (1890) 15 P,D. 152; not followed m Pczet v. Pezet (1947) 

47 S.B, (N.S.W.) 46, critidsed hy W. L. Morison in 21 An8tx.LJ. 4. 

Sahesen v. Administrator of Austrian Property [1927] A.C. 641. 

Badoyemtch v. Badoyenitoh [1930] S.G* 619; Be McKee [1948] 4 339. 

^5 AnUr pp. 370, 393-394. 

Acutt V, Amtt [1936] S.C, 386. 



432 


JURISDICTION OF FOREIGN COURTS 


Illustrations 

1. H, an Irishmanj and W, an Irishwoman, marry in Ireland, where they 
are domiciled They afterwards acquire a domicile in Cape Province. While 
they are there domiciled H is divorced from W by the sentence of a Cape court 
on account of W’s adultery with X. The divorce is, under the law of the Cape, 
an absolute dissolution of the marriage, but does not allow a husband or wife 
divorced for adultery to re-marry whilst the injured party remains unmarried. 
H remains unmarried. X marries W, first at the Cape and afterwards in 
England. The marriage in England is valid 

2. W and X are respondent and co-respondent respectively in a divorce 
suit in India, instituted by H, the husband of W. A decree absolute dissolving 
the marriage of H and W is pronounced under the Indian Divorce Act, 1869, 
No. IV. S. 57 of that Act provides that the petitioner or the respondent may 
marry again after a period of six months from the date of the decree, if no 
appeal has been made, but not sooner. Within six months after the decree 
dissolving the marriage of H and W, X marries W in England. The marriage 
is invalid, because W’s first marriage was not completely dissolved, whereas, in 
the previous illustration, W’s marriage to H was completely dissolved and, 
although she was incapacitated from re-marrying for the time being under the 
colonial law, the incapacity was penal and would not be recognised outside the 
colony.®® 

3. H is domiciled in Western Australia and there obtains a decree of 
judicial separation from W. H later acquires a domicile in England. W in 
England petitions for restitution of conjugal rights. The decree of separation 
bars the grant of the petition.®® 

(4) JUDGMENT IN MATTERS OF SUCCESSION 

Rule 94.'® — A valid foreign judgment in matters of 
succession is binding upon, and is to be followed by, the 
court. 

Comment 

Immoveables. — A judgment as to the succession to immovables 
by the courts of the foreign country where the immovables are 
situate is, in so far as its effect can possibly demand the considera- 
tion of our judges, binding on English courts. 

Movables. — ^When once the rights of succession to the movables 
(wherever situate) of a testator, or intestate, who has died 
domiciled in the view of English law in a foreign country, are 
determined by a court of that country, English tribunals will 
follow the decision of the foreign court. 

In conformity with the Rule the English courts will grant or 
refuse probate (or administration cum testamento annexe) in 

Scott V. Ait' Gen. (1886) 11 P.D. 128. 

68 Warier v. Warter (1890) 15 P.D. 162, not followed in Pezet v. Pezet (1947) 

47 S.B. (N.S.W.) 45; Le Mesuner v. Le Mesuner (1930) 99 I/.J.P. 63 

As to penal status, see Buie 111, post. 

AinsUe v. AinsUe (1927J 39 Commonwealth Ii.B. 381. 

Doghoni V. Oriepin (1866) D.B. 1 H.L. 301; Re Trufort (1887) 36 Ch.D. 600. 

See as to jurisdiction, Buies 70, 74, 76, pp, $66, 386, ante. As regards 

the extent to which the English courts follow foreign grants of admimstra- ' 

tio^, see Buie 106, post 

71 See Chap, 3, Rule 20, p. 141, ante. See Buie 126, post 
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accordance with, the judgment of the court of the domicile as to 
the validity or otherwise of a foreign will."^ But the mere 
possibility of a foreign grant of probate is no bar to an English 
grant. Nor will a probate action normally be stayed in England 
on the mere ground that a similar proceeding is pending abroad."*^ 

Illustrations 

1. T, a former British subject, has under the Naturalisation Act, 1870, 
lost British nationality by being naturalised in Switzerland. He is at his 
death a Swiss citizen, but is domiciled in France. He leaves A, a son, whose 
legitimacy is disputed. T has bequeathed all his movables by w^iii to X, w^hich, 
if A is legitimate, he has not under Swiss law a right to do. Litigation takes 
place in Switzerland as to the claims of A and X respectively to T’s movables. 
The Swiss court gives judgment (though probably on an erroneous view of 
English law that A is legitimate, and entitled under Svass law to succeed 
to nine-tenths of T’s movables. According to a treaty between France and 
Switzerland, the right of succession to T depends on Ts nationality, and the 
Swiss judgment is conclusive. T leaves movables in England. An action is 
brought in England by A to have the Swiss judgment enforced, i in effect, to 
have a judgment enforced which is held valid by the courts of T’s domicile. 
The Swiss judgment is decisive, and is binding on the High Court.'^® 

2. T dies domiciled in Portugal leaving an illegitimate son, A The 
Portuguese court gives judgment that A is entitled to part of T’s movables. 
T leaves movables in England. The judgment of the Portuguese court is 
decisive, and binds the High Court when called upon to determine the right of 
A to T’s movables in England.'^^ 

8. ARBITRATION AWARDS 

Rule 95, — foreign arbitration award has no direct 
operation in England, but, if it fulfils the conditions 
requisite for the validity of a foreign judgment/® it may 
be enforced by an action at the discretion of the court/® 

Comment 

While authority regarding the right to enforce by action in 
England a foreign arbitration award is scanty, it seems on principle 
that such an award duly pronounced in a foreign country, if it 
fulfils the conditions as to validity affecting foreign judgments, 

72 See Rare v. Nasmyth (1816) 2 Add. 25; Moore v. Darell (1832) 4 Hagg.Ecc. 
346; LanemilU v. Anderson (1860) 2 Sw. & Tr. 24; In Goods of Cosna^an 
(1866) L.E. 1 P. & D. 183; In Goods of Smith (1868) 16 W.K 1180; MUler 
V. James (1872) L.R. 3 P. & D. 4; Peat (1903) 22 N.Z.L.B. 997. 

73 Irw%n V, QarvAh [1916] P. 23; ha Estate of Cccquerel [1918] P. 4, 

7^ In Goods of Bryan (1904) 20 T,L,B. 290; compare Duyrez V. Veret (1868) 
L.B. 1 P. & D. 583. 

75 As to mistake of law, see Buie 84, p. 401, ante, 

70 Re Trufori (1887) 36 Ch.D. 600. 

77 Dogliom v. Crispin (1866) L.B. 1 H.L. 301. 

73 See Buies 77-79, pp. 388-398, ante, 

73 Norske Atlas Irtsurance Co, v. London^ etc. Insurance Co, (1927) 43 T.D.B. S4L 



484 


JTJEISDICTION OF FOKEIGN COUETS 


should be allowed to be enforced by an action, and this principle 
has been adopted by the legislature. 

Illustrations 

1, A, a Norwegian company, contracts regarding marine insurance with X, 
an English company, and agrees that any differences arising out of the contract 
shall be settled by arbitration at Oslo. The contract and an award duly made 
under it are valid in Norwegian law. A can recover by action from X the 
amount of the award, although the contract itself would not have been valid in 
English law, as it had not been embodied in a stamped policy.^® 

2. An arbitration award is made in Germany against X in favour of A. 
The award is valid in Germany, but to be enforced requires the order of a 
court. A cannot recover by action in England the amount awarded in the 
absence of such an order.®® 


Rule 96.“ — (1) A foreign award 

(a) in pursuance of an agreement, not governed by 
the law of England, to which the Protocol on 
Arbitration Clauses of September 24, 1923,“ is 
applicable ; 

(h) between parties who are subject to the juris- 
diction of States which are declared by Order 
in Council to be parties to the Convention on the 
Execution of Arbitral Awards of September 26, 
1927; 

(c) in a territory to which the Convention is declared 
to apply ; 

shall be enforceable by action, or under the provisions of 
the Arbitration Act, 1889, s. 12, i.e,, by leave of the 
court, in the same manner as a judgment or order to the 
same effect. 

(2) Such an award shall be treated as binding for all 
purposes on the persons as between whom it was made, 
and may be relied on by way of defence, set-off, or other- 
wise in any legal proceeding. 

(3) To be enforceable an award must have — 

(a) been made in pursuance of an agreement for 

Merrifield Zi&gler d Co, y. Liverpool Cotton Association (1911) 105 L.T, 97. 
Compare Bankers* and Shippers* Insurance Co, of New York v. Liverpool 
Marine and General Insurance Co. (1924:) 19 Ll.L.Bep, 885 ; 24 ibid. (H.Ij.) 85. 
SI Arbitration (Foreign Awards) Act, 1930; Arbitration Clauses (Protocol) Act, 
1924. See Buie 52, Sub-Bule 2, ante^ p. 322. Of. Lorenzen, Chaps. 19 & 20; 
Graupner, 59 L.Q.B. 227 (1943). 

See Buie 62, Sub-Bule 2, ante. 
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arbitration which was A alid under the law by 
which it was governed ; 

(b) been made by the tribunal provided for in the 
agreement or constituted in manner agreed 
upon by the parties ; 

(c) been made in conformity with the law govern- 

ing the arbitration procedure ; 

(d) become final in the country in which it was 
made ; 

(e) been in respect of a matter which may lawfully 
be referred to arbitration under the law of 
England ; 

and the enforcement thereof must not be contrary to the 
public policy or the law of England. 

Provided that an award shall not be deemed final if any 
proceedings for the purpose of contesting the validity 
thereof are pending in the country in which it was made. 

(4) An award shall not be enforceable if the court 
dealing with the case is satisfied that — 

(a) the award has been annulled in the country in 

which it was made ; or 

(b) the party against whom it is sought to enforce the 
award was not given notice of the arbitration pro- 
ceedings in sufficient time to enable him to 
present his case, or was under some legal 
incapacity,” and was not properly represented ; or 

(c) the award does not deal with all the questions 

referred or contains decisions on matters beyond 
the scope of the agreement for arbitration : 
provided that, if the award does not deal with all the 
questions referred, the court may, if it thinks fit, either 
postpone the enforcement of the award or order its 
enforcement subject to the giving of such security by the 
person seeking to enforce it as the court may think fit. 

(5) If a party seeking to resist the enforcement of a 

Presumably < 5 apacity wooH be judged accjording to tixe law which was applied 
by the arbitral tribunal, which is the natural conclusion to be drawn from 
Art, 2 of the CJonvention, whence the proTisions of the Act are derived* 
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foreign award proves that there is any ground other than 
the non-existence of the conditions specified in paragraphs 
(a), (b) and (c) of s. 3 of this Rule, or the existence of the 
conditions specified in paragraphs (b) and (e) of s. 4 of this 
Rule entitling him to contest the validity of the award, 
the court may, if it thinks fit, either refuse to enforce the 
award or adjourn the hearing until after the expiration of 
such period as appears to the court to be reasonably 
sufficient to enable that party to take the necessary steps 
to have the award annulled by the competent tribunal. 

Comment 

The Protocol on Arbitration Clauses of 1923, which has been 
noted above, is supplemented by the Convention on the Execution 
of Foreign Arbitral Awards of 1927, Acceptance of the latter 
Convention is open only to States which are parties to the Protocol. 
Effect in England, Scotland and Northern Ireland is given to the 
Convention by the Arbitration (Foreign Awards) Act, 1930, while 
the States and territories to which the system applies are prescribed 
by Order in Council from time to time.®^ The terms of the Act 
follow closely those of the Convention.®^ 

The person seeking to enforce an award must produce the 
original or a certified copy, and evidence that the award has 
become final and that it complies with the conditions in s. 3 (a), 
(h) and (c) of the Rule. The nature of the evidence required may 
be specified by Rules of Court under section 99 of the Supreme 
Court of Judicature (Consolidation) Act, 1925. Authenticated 
translations of any foreign documents must be supplied,®® 

The procedure permitted by the Rule is purely facultative. Its 
existence does not prejudice any rights which any person would 
have had of enforcing in England any award or of availing himself 
of any award if the Act had not been passed. It is therefore still 
open to bring an action in accordance with Rule 86. 


84 §66 S.E. & 0. 1930, Nos. 674, 1096; 1931, Nos. 166, 669, 898, 1066; 1932, 
No. 674; 1933, Nos. 42, 544; 1935, No. 133; 1938, No. 137 ; 1939, Nos. 162, 1896. 
Section 1 (1) (5) of the Act in terms confines its effect to awards made 
between persons ‘ of whom one is subject to the jurisdiction of some one of 
such Powers as His Majesty,, being satisfied that reciprocal provisions have 
been made, may by Order in Council declare to be parties to the said Con- 
vention, and of whom the other is subject to the jurisdiction to some other 
of the Powers aforesaid \ a restriction acMeved apparently in error and not 
Untamed in the. Convention- 
See Annual PraoUce (1941) , pp. 2661-2567. 
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EFFECT IN ENGLAND OF FOREIGN BANKRUPTCY; 
FOREIGN GRANT OF ADMINISTRATION 

1. FOREIGN BANKRUPTCY ‘ 

(1) AS AN ASSIGNMENT 

Bmkruptcy in Ireland ^ or Scotland.^ 

Rule 97. — An assignment of a bankrupt’s property 
to the representative of his creditors * — 

(1) under the Irish Bankrupt and Insolvent Act, 
1857 ® (Irish Bankruptcy) ; or 

(2) under the Bankruptcy (Scotland) Act, 1913* 
(Scottish Bankruptcy); 

is, or operates as, an assignment to such representative of 
the bankrupt’s 

(i) immovables (land); 

(ii) movables; 
wherever situate.^ 


1 Cheshire, pp. 629-650; Wolf, ss. 531-538; Westlake, pp. 175-178; Nadehnaim 
in (1943) 91 U. of Pa.L.E. 601; (1944) 93 TJ. of Pa.L.R. 68; a943-44) 
6 U, of Tor.LJ. 324; (1944) 38 Amencan Journal of International Law 470; 
a946) 59 Harv.L.E. 1025-1059 (American law); a945) 67-72 Clunet, 64. 

2 See the Irish Bankrupt and Ineolyent Act, 1857. 

^ See the Bankruptcy (Scotland) Act, 1913. 

^ In Ireland the ‘ assignees in Scotland the ‘ trustee 

5 See ss. 267 , 268. also the Bankruptcy (Ireland) Amendment Act, 1872. 
This Act still upphes to Eire. See Re Bullen [19^] Ir.E. 82; Be Boltm 
[1920] 2 Lr.R. &4; Re CoThalhs [1929} Ir.E, 266. But see now Be Eetlly 
[1942] Ir.E. 416, 420, 440. Compare Callender Sykes & Co, v. Colonial 
Secretary of Lagos and Davies [1891] A.C. 460, 466, and see above, Eule 64. 
And eee also Re Sykes (1982) 101 L.J.Ch. 298. 

® See s. 97, with which compare s. 41. 

^ The same rule applied to a bankruptcy under the Indian Insolvency Act, 1848; 
see s. 7. See now the Ptesidency-towns Insolvency Act, 1909, s. 17. And see 
the Provincial Insolvency Act, 1920. These Acts are not Imperial statutes. 
Compare Re Macfadyen i Co, [1908] 1 K.B, 675; Official Assignee^ Bombay 
V. Registrar i Small Causes Courts Amritsar (1910) 26 T.L.B. 358; Be Lawsm's 
Trusts [1896] 1 Ch. 175, really fell under the Act, but was decided as if 
under Eule 99; see Be Anderson [1911] 1 KB. 896. See E. P, Mulla, Law of 
Insolvency in British India^ pp. 58--60. Note that the toperial A<rt of 3914, 
in so far as it claims extra-territorial efect, still applies in India: Indian 
Independence Act, 1947, s. IS (1). 

487 
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Camment 

As to immovables . — An Irisli or Scottish bankruptcy passes to 
the creditor’s representatiYe (conveniently described as the trustee) 
immovables of the bankrupt situate in any part of British territory. 
Thus it passes to the trustee lands, e.g,, in either part of Ireland, 
Scotland, England, the Isle of Man, India, or Victoria. It prob- 
ably also purports to pass ® to the trustee immovables of the 
bankrupt situate in a country, e.g., Italy, which does not form 
part of British territory, but passes such immovables in so far only 
as the Italian courts recognise the title of the Irish trustee. 

As to movables . — ^An Irish or Scottish bankruptcy is an assign- 
ment to the trustee of the movables, e.g., goods of the bankrupt, 
situate in any part of British territory, and also in so far as courts 
acting under the authority of the British Crown can determine the 
matter, of movables situate in countries not forming part of British 
territory. 

Speaking generally, the statements made in the comment on 
Rule 54,® with regard to the extra-territorial effect of an English 
bankruptcy as an assignment, apply with the necessary alterations 
to the extra-territorial effect of an Irish or Scottish bankruptcy 
as an assignment. 


Bankruptcy “ in any Foreign Country, except Ireland or 
Scotland. 

Rule 98. — ^An assignment of a bankrupt’s property 
to the representative of his creditors, under the bank- 
ruptcy law of any foreign country, “ other than Ireland or 
Scotland, is not, and does not operate as, an assignment 
of any immovables of the bankrupt situate in England. 
But in a proper case the English courts may authorise the 
sale of English immovables by such a representative. 


® Not, however, in the case of Scotland, for the Bankruptcy (Scotland) Act, 
1913, s. 97, distinguishes between the effect of bankruptcy on movable 
property wherever situate (sub-s. (1) ) and real property, confining the trustee's 
right to real estate situate in British territory (sub-s. (3)). 

® See pp. 328-^0, ante. Gomp&re Jejfery v. McTaggart (1817) 6 M. & S. 126. See 
Galbraith v. Grimshaw [1910] A.C. 608; Stngar <B Co v. Fry (1916) 113 
L.T. 552. 

I® The word ‘bankruptcy as applied to a foreign country, is here used in its 
Yery widest sense, and includes any proceeding, whatever its name, by which, 
under the authority of a court, the property of an insolvent debtor is distributed 
among his creditors; a bankruptcy in this wide sense is sometimes described 
, as any 'process of divestiture and concourse of creditors'". See Goudy, Lato 
of Bankruptcy in Scotland^ 4th ed., p. 698. 

T'or the position of Northern Ireland and Eire, see cnte, p. 437, note 6. 



EFFECT OF FOREIGN BANKRUPTCY 


489 


Comment 

No assignment of a bankrupt’s property under the bankruptcy 
law of a foreign country, unless the bankruptcy takes place, as 
does a Scottish or Irish bankruptcy, under an Act of the Imperial 
Parliament, operates as an assignment of the bankrupt’s immov- 
ables, e,g., lands or houses in England, or, indeed, has any efect 
upon the title to them. 

It may, indeed, be laid down in broad terms that, accordmg 
to the doctrine maintained by English courts, a bankruptcy in 
one country has no eiffect as an assignment or otherwise (except, 
of course, where the bankruptcy takes place under an Act of 
Parliament) on land in another country.^- But this statement is 
a little broader than the facts warrant. It must be admitted that 
English courts would probably decline to recognise the extra- 
territorial effect, as an assignment, of a bankruptcy in one country, 
e.g., Victoria, on land of the bankrupt in another country, e.g., 
New Zealand, which was given to a Victorian bankruptcy by the lex 
sttus^ i.e., by an Act of the New Zealand legislature.^^ However, 
while there is no provision in any Imperial Act giving extra- 
territorial validity to Commonwealth Acts as to the vesting of 
immovables in the trustee of a bankrupt, the requirement in the 
Bankruptcy Act, 1914, s. 122,^^ that courts throughout the Empire 
should aid each other in effect enables a bankrupt’s immovable 
property to be made available for his creditors in whatever 
part of British territory it is situate, subject, of course, to all 
charges on it valid by the lex situs — and subject to the discretion 
of the court whose aid is sought to determine what assistance ought 
to be given, to impose conditions and to require undertakings.^^ 
Moreover, English courts will at their discretion confer authority 

See Cockerell v. Dickens (1840) 3 Moo. P C. 98 (decided before the now repealed 
Indian Insolvency Act, 1848); Frith v. Wollaston (1852) 21 L.J.Ex. 108, 109; 
Waite Y. Bingley (1882) 21 Cii.D. 674. Compare Bnle 54, p. 327, ante; and 
compare Araya v. Goghill [1921] 1 Sc.L.T. 321; Phosphate Sewage Co. v. 
Lawson (1878) 5 E 1125, 1138; Macdonald v. Georgian Bay Lumber Co. 
(1878) 2 S.C B. 364; Johnson, Conflict of Laws^ vol 2, p, 518. 

13 As regards the recognition among members of the British Commonwealth of 
the effects of bankruptcy not declared in virtue of an Imperial statute, see 
Hadelmann (1943-44) 6 U. of Tor.L.J., p 324, at p. 346, citing, in favour of 
non-recognition, Hall v. Woolf (1908) 7 C.L.R. 207, 212; Et p Bettle (1895) 
14N.Z.L.R. 129; Anantapadmanabhaswami v. Official Receiver of Secunderabad 
[1933] A.C. 394 , 398, 

Section 122 provides that the bankruptcy courts tlnoughout Biitish teiTitory 
are to act in aid of and be auxihaxy to each other in all matters of bankruptcy, 
but this enactment is clearly insufficient to compel the courts in the United 
Kingdom to give effect to Acts passed m British territory purportmg to vest 
real estate beyond the limits of this territory in the trustees in colonial bank- 
ruptcies, for enactments of this character are tdtra vires colonial legislatures. 
See Macleod v. AtU-Gen. for New South Wales [1891] A.G, 455, 468; Waite 
V. BingUy (1882) 21 Ch.B, 674; Re Levy^s Trusts (1886) 30 Ch.D. 119, 123-125. 
But see Re Osborn (1931-32) 15 B. d; CkB. 189. See also Re Aylwin^s Trusts 
(1873) LJR. 16 Eq. 685. As to Eire see ante, p. 437, note 5. See also Home's 
Tr. V. Home's Trustees [1926] Sc.Ij.T, 214. 

Re Osborn (1931-32) 15 B. & C.B. 189. 
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on the trustee under a foreign "bankruptcy (arising in a country 
other than Scotland, Northern Ireland, Eire or any other part of 
British territory) to sell English immovables and to apply the 
proceeds to meet claims against the bankrupt.^® The rule, there- 
fore, approximates in effective result to the result of Eule 99. 


Rule 99/^ — An assignment of a bankrupt’s property 
to the representative of his creditors under the bankruptcy 
law of any foreign country, to whose jurisdiction he is 
properly subject, whether the bankrupt is domiciled there 
or not, is or operates as an assignment of the movables of 
the bankrupt situate in England. 


Comment 

The general principle of English law seems to be that bank- 
ruptcy, or any proceeding in the nature of bankruptcy, in a foreign 
country, whether the bankrupt is domiciled there or is not, provided 
that he is properly subject to the jurisdiction of its courts, is an 
assignment to the trustee, assignees, curators, S 5 mdics, or others, 
who under the law of that country are entitled to administer his 
property, of all his movables, or, in other words, his chattels 
personal and choses in action in England, and, it would seem, as 
far as English courts can deal with the matter, of his movables 
situate in any other country.^® 

This Rule, however, has not been established without a consider- 
able conflict of judicial opinion, it having been suggested in one 
case/® and decided in others,^® that the Rule was applicable only 


Re Kooperman [1928] B. & C.R 49; [19283 W.N. 101. 

See Solomons v. Ross (1764) 1 HBI. 131 (n); Wallis-Lyne, Irish Chancery 
Reports (1839) 59 (n); Joliet v. Deponthieu (1769) 1 H.B1. 132 (n); Neale 
V. Cottingham (1770) Finley’s Digest and Index of the Irish Reports (1830) 
36 (n); Wallis-Lyne, Irish Chancery Reports (1839) 54; 1 H.Bl. 132 (n); 
AltDon V. Furnival (1834) 1 Cr.M. & R. 277; Re DaMson*s Trusts (1873) 
L.B. 16 Bq. 383; Re Lawson's Trusts [1896] 1 Ch. 176; Re Anderson [1911] 
1 KB. 896; Re Craig [1916] W.N. 123; 86 L.J.Ch. 62; Ohers Y. Raton's 
Trustee (1897) 24 R. 719, 732; Home's Trustee v. Home's Trustees [1926] 
Sc.L.T 214; Williams v. Rice [1926] 3 D.B.B. 225, 249. See Nadelmann 
(1946) 9 Mod.Ii.Bev. 154-168 for an exhaustive discussion of Solomons v Ross 
And see Nadelmann, ‘Legal Treatment of Foreign and Domestic Creditors’ 
in Law and Contemporary Problems, Voi. 11, Ko. 4 (1946), pp. 696-712, at 
p. 701, and (1943) 91 IT. of Pa.L.Bev. 601. 

IS See especially, Westlake, s. 134, pp. 175, 176. 

Re Artola Hermanos (1890) 24 Q.B.D. (C.A.) 640; which, however, is not a 
decision on this point. 

20 Re BUthman (1866) L.B. 2 Eq. 23; followed Re Hayward [1897] 1 Ch. 905. 
Neither case is conclusive. See, on the other hand, Be Davidson's Settlement 
Trusts (1873) L.B. 15 Be. 883; Re Lawson's Trusts [1896] 1 Ch. 175; Be 
Anderson ’[1911] 1 KB. 896, 901, per Phillimore, J.; Re Cratg (1917) 86 
L.l.Ch. 62, per Eve, J. ; Be Burhe (1919) 54 L.Jo. 430 ; Bergerem v. Marsh 
ri921] B. i O.B, 195; Macaulay v, Guaran-i/y Trust Co, of New York (1927) 
44 T.KB. 99. 
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to the case of a bankruptcy in the country of the bankrupt’s 
domicile. This distinction, however, was obviously out of harmony 
with the practice of the English Bankruptcy Court whose juris- 
diction to adjudicate a debtor a bankrupt was not confined to 
persons domiciled in England, and there is now a clear balance 
of judicial opinion in favour of the Rule as stated above.-- 

The Scottish and Irish Acts define who may be adjudicated 
bankrupt and are binding on the English courts as being Imperial 
Acts. Moreover, as regards bankruptcies in British territory over- 
seas, English courts must act in aid of the local bankruptcy 
courts,^® but any unreasonable extension of jurisdiction would result 
in refusal to give effect to the bankruptcy in England. 

The effect in England of the assignment of a debtor’s property 
under the bankruptcy law of a foreign country is subject to certain 
limitations : — 

(1) The assignment, of course, only takes place if under the 
law of the foreign bankruptcy provision is made for the extra- 
territorial effect of the bankruptcy. Moreover, the assignment will 
only apply in England to such movable property as, had it been 
situate in the foreign country, would have passed to the repre- 
sentative of the creditors to be administered for their benefit. 

(2) The property in England passes subject to any existing 
charges upon it recognised by the law of England, even if these 
charges would be postponed under the law of the place of 
bankruptcy to the claim of the creditors, and even if under an 
English bankruptcy the charges would be defeated by the title 
of the trustee in bankruptcy.^ 

21 See Rule 54, p. 327, ante. 

22 It IS assumed that the foreign court in adjudicating & debtor bankrupt does 
not extend its jurisdiction to cases beyond those recognised as being within 
the sphere of jurisdiction in bankruptcy of the English court. On this subject, 
in the absence of authontjr, it is impossible to frame any defimte rules 
defining the extent of jurisdiction admitted to belong to foreign courts parallel 
to Rules 40-42, ante. In the cases cited in note 20, ante, and in Re 
Koo'perman [1928] B. & C.R. 49, the debtor fell within the jurisdiction of the 
foreign court by submission m one form or other, or by having been a 
member of a bankrupt partnership; Bergerem y. Marsh [1921] B. & C.R. 195. 
Probably Enghsh courts would decline to recognise foreign bankruptcy 
proceedings agamst persons who were not connected with the foreign country 
in virtue of personal jjtesence, submission (semhle) or in circumstances similar 
to those enumerated in s. 1 (2) (h)-(d) of the Bankruptcy Act, 1914. CSom- 
pare Wolff, s. 536; Schmitthoff, p. 254, and see Be Aniersm [1911] 1 K.B, 
896, at p. 902. It may be doubted whether the courts would recognise forei^ 
bankruptcy proceedings against a non-resident on the sole ground that ae 
has property within the jurisdiction; American Bankruptcy Act, 1898, s. 2. 
Compare Re Artola Hermanos P-S90) 24 Q.B.]>. (C.A,) 640, 649. The courts 
will not question a foreign adjudication on any grounds of irregularity of 
proceolmgs or insufficiency of evidence: Wtlliams v. Rice [1926] 3 D.L.R. 225, 

; Brand v. Green (1900) 13 Maii.Ii.R. ICR. In the Indian legislation the 
English restrictions are closely followed; see D. P. Mnlla, Law o/ ImoUency 
in British India ^ pp. 62-66. 

23 Bankruptcy Act, 1914, s. 122; R 0 Firhanh, Ex p. Kmght (1887) 4 Mor. 50; 

. Be Byhes [1931-32] B. & C.R, 216. 

2 * Compare Galbraith v. Grimshaw [1910] 1 K.B. (C-A.) 339; affirmed [1910] 
, A.C. 608. wMeh refers to a ^ttish bankruptcy, and applies a fortiori to a 
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(3) Whether property in England is movable or immovable falls 
to be determined wholly by English law. Thus heirlooms, title 
deeds and other things held by English law to be immovables would 
not, if situate in England, pass under their owner’s bankruptcy in 
New York to the American assignee.^® 

(4) The fact that a foreign bankruptcy acts as an assignment 
of movables of the debtor situate in England does not affect in 
any way the right of the English courts to adjudicate bankrupt 
any debtors falling within the terms of the Bankruptcy Act, 1914^ 
and these courts will exercise the right at their discretion as may 
seem most advisable in the interest of the collection of the 
bankrupt’s estate for the benefit of his creditors.*® 

(5) It has been disputed how far the trustee in a foreign 
bankruptcy can sue in that capacity for choses in action in 
England,*^ but he can make his title secure by obtaining an 
assignment from the debtor,^® and it may probably be assumed 
that, on proof that receivers or assignees in bankruptcy have under 
the law of the country in which they have been appointed the 
right to sue in their own names for choses in action, an English 
court will recognise their right thus to sue in England.^® 

(6) The execution of a deed of assignment in a foreign country 
by a debtor domiciled there may be an act of bankruptcy in the 
meaning of section 1 (1) of the Bankruptcy Act, 1914, if it is to 
operate in England, but it is not to be treated on the same footing 
as a foreign adjudication. The deed must be registered in accord- 
ance with the Deeds of Arrangement Act, 1914, in order to be 
effective in England.^® 

foreign bankruptcy : Singer (£ Co v. Fry (1916) 113 L.T. 552 ; Levasiseur v. 
Mason and Barry, Ltd, [1891] 2 Q.B. 73; G-oetze v. Aders (1874) 2 R. 160; 
Bunter v. Palmer (1825) 3 S. 586. Compare Anantayadmanahhaswami v 
Official Receiver of Secunderalad [1933] A.C. 394, 398. See Nadelmann in 
(1944) 38 American Journal of International Law. 470, and in Law and 
Contemporary Problems, Yol. 11, No. 4 (1946), pp. 696 ff. at p. 701. 

2^ See Chap. 21, Rule 126, p. 621, post English law also decides whether choses 
in action created in England and governed by English law are property of 
the debtor for the purposes of bankruptcy Re Sawtell, Ex p. Banh of Montreal 
[1933] 2 D.L.R. 392. 

2® See Re Artola Hermanos (1890) 24 Q.B.D (C A.) 640, 643, 644, judgment of 
Coleridge, C.J. ; Ex p. McCulloch (1880) 14 Ch.D. (C.A.) 716; Ex p. Rohmson 
(1883) 22 Ch.D. (C.A.) 816 ; Re a Debtor {IBl of 1928) [1929] 1 Ch. 362. 

27 See Jeffery v. McTaggart (1817) 6 M. & S 126; Wolff v. Oxholm, ibid, 92, 99; 
denying the right to sue, against Smith v. Buchanan (1800) 1 East 6; 
O' Callaghan v, 'Thomond (1810) 3 Taunt. 81; Alivon v. Furnwal (1834) 
1 C.M. & B. 277; Story, s. 565. 

28 See Judicature Act, 1873, e. 25 (6); now Law of Property Act, 1926, s 136. 
It is clear that, as in the case of a foreign administrator, a foreign trustee m 
bankruptcy is not normally liable to suit because temporarily m England in 
his capacity as trustee, though it might be otherwise if by remaining out of 
his due place of administration he were seeking to defeat the just claims of 
creditors: see Smith v. M off ait (1865) L.R. 1 Eq. 397. 

2® Macaulay v. Guaranty Trust Co, of New York (1927) 44 T.LB. 99. 

Compare Dulaney y. Merry & Son [1901] 1 K.B. 636. The assignment here 
was held on the interpretation of the Bankruptcy Act, 1883, not to require 
registration under the Deeds of Arrangement Act, 1887. Dicey believed that 
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illustrations 

1 A debtor domiciled in Amsterdam stopped pasTnent there on December 
18, 1759 On January 2, 1760, he was declared bankrupt by the proper court 
there, and a curator or assignee of his property was appointed. On December 
20, 1759, X, a creditor of the bankrupt, made affidant m the Mayor's Court at 
London, and attached £1,200 in the hands of M, a debtor of the bankrupt On 
March 8, 1760, X obtained judgment against M, and issued execution against 
M, who, being unable to pay, gave a note for £1,200 payable in a month. On 
March 12, A, the Dutch assignee, claimed the £1,200. It was held that the title 
of A as assignee was superior to that of X, the attaching creditor 

2 A is appointed receiver under a bankruptcy in the State of Delaware 
X, a branch in London of a New York bank, is in possession of funds belonging 
to the bankrupt. A in Delaware can sue in his own name for the bankrupt's 
choses in action. A may similarly sue X for the bankrupt’s funds.®^ 


English and Foreign Banhruptcy. 

Rule 100.“^ — Where a debtor has been made bank- 
rupt in more countries than one, and, under the 
bankruptcy law of each of such countries, there has been 
an assignment of the bankrupt’s property, which might, 
under any of the foregoing Rules, operate as an assign- 
ment of his property in England, effect will be given in 
England to that assignment which is earliest in date. 

Comment 

(1) This Rule holds good when the earliest of several bank- 
ruptcies takes place within the United Kingdom, 

(2) The Rule probably holds good where the earliest of several 
bankruptcies, and the assignment under it, takes place in a country 

in view of the new provisions of tbe Bankruptcy Act of 1914 it would require 
registration under the Deeds of Arrangement Act, 1914, unless the debtor 
were not within the terms of Rule 40 (2), ante It is believed, however, that the 
jurisdictional provisions of the Bankruptcy Act, 1914, have no bearing upon the 
question in what circumstances a toreign deed of arrangement must be 
registered in England in order tk) safeguard the title of the trustees. See 
ante, Chap. 7, p. 280, n. 12. And see Be Nelson, ex p. Dare and Dolphn 
[1918] 1 K.B. 456, 469, 476, 477. 

31 Solomons v. Ross (1764) 1 H.Bl. 181 (n). The case was decided without 
reference to domicile. See Loughborough, L., in Folliott v. Ogden 1 H.B1. 
132. The claim of the attaching creditor would {semhle) now be preferred. 
Ante, p. 441, note 24; p. 440, note 17 Compare Odwin v. Forbes (1817) 
Buck 67, 59. 

33 Macaulay v Guaranty Trust Co. of New York (1927) 44 T.L.B. 99, In that 
case the bankrupt was a corporation. 

34 Geddes v. Mowat (1824) 1 Gl. & J. 414; Be O'Beardon (1873) L.E. 9 Gh, 74. 
Compare Fx p. McCulloch (1880) 14 Ch.D. (C.A.) 716; and Mx p. Bcbinson, 
(1883) 22 Ch.D. (C.A.) 816. See the Bankruptcy Act, 1914, s. 12, as to the 
power of a court to deal with cases wh^e a receiving order has been made by 
a court against a debtor whose estate ought to be distributed under Irish or 
Scottish bankruptcy law. And See to the same effect : Bankruptcy (Scotland) 
Act, 1913, s. 43. Compare Re Clarke d Co. [1923] 1 D.L.B, 716; Be Tjemple 
[1947] Ch. 345. 

3® See Rule 54, p. 327, ante; Rules 97-99, ante. 
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beyond the limits of the United Kingdona, e.g,, Victoria^® or 
France. 

Illustrations 

1. On January 1 a debtor is adjudicated bankrupt in Northern Ireland, and 
his property thereupon passes, or is assigned, to the Northern Irish assignees, 
and this whether his property is situate in Northern Ireland or in England 
On January 2 he is adjudicated bankrupt in England, and his property (if any) 
passes or is assigned to the English trustee, but it is in reality the assignment 
under the Northern Irish bankruptcy which operates in England; for by 
January 2 the immovables or movables, which were the property of tfie bank- 
rupt on December 31, have on January 1 ceased to belong to him, and have 
been vested in the Northern Irish assignees. These immovables or movables, 
therefore, cannot on January 2 pass to the English trustee as property of the 
bankrupt.^®^' 

2. N is adjudicated bankrupt in England in 1927 and never discharged. In 
1942 he IS adjudicated bankrupt in India and discharged in 1945. In 1944 he 
becomes entitled to property in England under his mother’s will. The property 
passes to the trustee in N’s English bankruptcy.^ ^ 

3. N, while resident, but not domiciled in New Zealand, is made bankrupt, 
and in due course receives his discharge. Later in England he is again made 
bankrupt, and it appears that he has a reversionary interest in a trust fund, 
which is situate in England and which he omitted to disclose to A, the trustee 
in his New Zealand bankruptcy. X, the trustee in the English bankruptcy, 
gives notice of a claim to the interest to the trustee of the fund. A has a 
superior claim to the bankrupt’s interest in the fund.® ^8, 

(2) A.S A DISCHARGE 

Rule 101.” — A discharge from any debt or liability under 
the bankruptcy law of a foreign country is a discharge 
therefrom in England if it is a discharge under the proper 
law of the contract.” 


Comment 

Dioey stated that it was difficult to discover the basis on which 
rest the rules as to the extra-territorial effect of a discharge in 
bankruptcy, or in other words that it was difficult to discover in 
what circumstances an English court must recognise a discharge 


See Re Anderson [1911] 1 E.B. 896; contrast Be Maofadyen & Oo. [1908] 
1 K.B. 675 ; Be a Debtor (737 of 1928) [1929] 1 Ch. 362. 

36a Priority, for the purpose of this Eule, depends on the date of the assignment, 
and not on the date of the commission of the act of bankruptcy. See Geddes 
V. Momt (1824) 1 Gl. & J. 414. It should be noted that, as regards a 
Scottish bankruptcy, though it is the act and warrant of confirmation which 
vests the bankrupt’s property in the trustee, it is then vested as at the date 
of the sequestration. See Bankruptcy -(Scotland) Act, 1913, ss, 97 and 41. 
But see Re a Debtor [1922] 2 Ch, 470 (O.A.). 

37 Be T&myle [1947] Ch. 345. 

37a See Re Anderson [1911] 1 K.B. 896. 

33 Story, ss* 831-340; Westlake, ss. 240-242 a; Foote, pp. 483, 484; Cheshire, 
pp. 643-650* See Eule 64, p. 327, mte. 

^9 As to the meaning of ' proper law of the contract ’ see Eule 136, fost; as to 
-discharge, see Buie li3, post. 
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from any debt or liability under a foreign bankruptcy law.^° The 
solution, he pointed out, depends upon the answer to the question 
whether a discharge must be regarded (1) as a command given 
by the sovereign of a country to the courts thereof that they shall 
treat the person of the bankrupt debtor as freed from liability for 
bis debts, or (2) as a mode of terminating liability under a contract. 
In the first case the discharge is limited to the territory of the 
sovereign who issues the command; in the second, the recognition 
of the foreign discharge depends upon whether the law under which 
the debtor is made bankrupt is also the law which governs the 
liability under the contract. This distinction must be accepted, 
but it does not provide a final solution. The question whether a 
foreign discharge bars the remedy or destroys the right, is a 
question of characterisation. If the discharge has only procedural 
effects, English courts will not recognise it; if the discharge in the 
foreign bankruptcy affects the substance of the liability, it remains 
necessary to determine under what system of law the liability must 
have terminated before the discharge can be recognised in England. 
Dicey stated that the relevant rule of English conflict of laws ‘ is 
well established, but there has been some little doubt as to its 
exact extent He held that a discharge of a debt under the 
bankruptcy law of the country where it was made payable (lex loci 
solutionis) was clearly a valid discharge in England,^^ and that if 
no definite place was fixed for performance, a discharge would 
prima facie be valid only if granted under the law of the place 
where the contract was made {lex loci contractus),^^ He admitted 
that if a discharge in bankruptcy were to be regarded as destroying 
the right, * the extra-territorial operation of a discharge in bank- 
ruptcy must depend on the result of the inquiry whether the law 
under which the debtor is made bankrupt is also the proper law 
of the contract but he doubted whether the discharge was only 
effective if it depended ‘ whoUy upon the proper law of the contract 
under which the liability from which a bankrupt is discharged has 
arisen He found that English courts had frequently asserted 
Hhat the discharge of a debt under the bankruptcy law of the 
country where the debt is incurred (lex loci contractus) is a valid 
discharge in England He believed, however, that in these cases 
‘ the place where the debt is incurred is the place where it should 
be discharged and that where difBculties had arisen because the 
lex loci contracts and the lex loci solutionis were different, these 
difiBculties were due to the doubt whether the lex loci solutionis or 

6th ed.. Appendix, Note 18. 

6th ed., p, 603, Rule 126, Conunentj Appendix, Note 18, p. 947. 

42 6th ed., p. 606, Bnle 126, Comment j Appendix, Note 18, pp. 948, 949. 

43 6th ed., p. 606, Bnle 126, Comment. 

44 Appendix, Note 18, p. 948. 

43 Appendix, Note 18, p. 947. 

^4 6th ed., p. 603, Bnle 126, Comment, 

47 im., p. 604. 
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the lex loci contractus was the proper law of the contraet.^^ It is 
equally justifiable to ask whether Dicey^s own difficulties were not 
due to doubts on his part which of the two, the lex loci contractus 
or the lex loci solutionis, was the proper law of the contract. For, 
in his own words : the validity in England of the discharge from a 
contract under the bankruptcy law of a foreign country depends, 
as does the validity of every other discharge, on its being a discharge 
under the proper law of the contract 

An examination of the practice of the English courts leads to 
the following conclusions : 

(1) From an early date onwards a discharge of a debt under 
the bankruptcy law of the country which governs the debt has been 
treated as a valid discharge in England, but in accordance with 
the view held in the past the law of the country where the debt was 
contracted (lex loci contractus) was regarded as the proper law of 
the contract/^ 

(2) A discharge under a law other than the proper law is not 
recognised in England.^^ 

(8) A discharge imder an Imperial statute is recognised no 
matter where the debt was contracted,^® but a discharge under a 
local colonial statute which has no extra-territorial eflect is not 
recognised, imless the local law is also the proper law of the 
contract.®^ 

(4) A discharge imder the English law of bankruptcy is a valid 
discharge in England, no matter whether English law is the proper 
law of the contract or not.®® 

The discharge from any liability which does not arise from a 
contract, e.g., liability to pay damages for a tort, under the 


4^ Appendix, Note 18, pp. 948-49, 

Stti ed., p 507, Rule 127, Commeiit. 

^0 Burrows v, Jemtno (1726) 2 Stra. 733; Ballantine v. Golding (1783), Cooke, 
Bankrupt Laws (8th ed.) 487; Potter v. Brown (1804) 5 East 124; Quehn 
V. Moisson (1827) 1 Knapp P.C. 265 (n.); Odwin v. Forhes (1817) Buck 67; 
Gardiner v. Houghton (1862) 2 B. & S. 743; Ellis v. M' Henry (1871) L.E. 6 
C.P. 228, 284; Gtbhs v. Sociitd Industrielle et Gommerciale des Mitaux (1890) 
25 Q B.D. 399, 406 (C.A ) Compare Rose v. McLeod (1825) 4 S. 311, 

See in particular Potter v. Brown (1804) 6 East 124; Gardiner v. Houghton 
(1862) 2 B. & S. 743; Elks v. McHenry (1871) L.E. 6 C.P. 228. The place 
where the debitor resides is not decisive: see Ballantine v, Golding (supra] 
and compare Pedder v. McMaster (1800) 8 T.R. 609; Story, s. 342. 

53 Smith V. Buchanan (1800) 1 East 6. 

^5 Boyal Bank of Scotland v. Cuthhert (1813) 1 Rose 462, 486 ; Philpotts v. Reed 
(1819) 1 Br. & B. 294; Sidaway i. Hay (1824) 8 B. & C. 12; Ferguson v. 
Spencer (1840) 1 Man. & G. 987; Edwards v. Ronald (1880) Knapp P.C. 269; 
Gill V. Barron (1868) L.R. 2 P G. 167^ Simpson v Mirahita (1^59) L.R. 4 
Q.B. 257; Ellis v. McHenry (1871) L.R. 6 C.P. 228; and compare Phillips v. 
AUan (1828) 8 B. & 0. 477 ; Armani v. Castrigue (1844) 18 M. & W. 443, 447, 
per Pollock, B. 

Quin V. Keefe '(1195) 2 H.B1. 554; Lewis v. Owen (1821) 4 B. & Aid, 654; 
Phillips Y. Allan (1828) 8 B. C. 477; Bartley v. Hodges (1861) 1 B. & S. 376. 
See post^ Rule 102, For India see Lakhmiram Kemlram v. Poonamchand 
Pitamher 45 Bom, 650. 

^5 It is irrelevant where the debt is to be paid or to be satisfied. See post, 
Buie 103. 
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bankruptcy law of the country where the liability has arisen {lex 
loci delicU commissi) is a valid discharge in England.’® 

A discharge, be it noted, cannot have a greater extra-territorial 
effect than it has under the law of the country where it is obtained, 
even in those cases where discharges operate extra-territorially by 
virtue of Imperial legislation (Rule 103). A bankruptcy, e.g., in 
Scotland, will in no case free a debtor in England from any 
liability from which he is not discharged imder the Scottish 
bankruptcy law; nor, conversely, will an English bankruptcy free 
him in Scotland from any debt from which he is not discharged 
under the English Bankruptcy Act.*’’' 

A discharge, again, under the law of a foreign country, will 
not operate in England unless it is an extinction of the debt or 
liability ; if, in the country where it is obtained, it interferes merely 
with the remedies or the procedure for enforcing the bankrupt’s 
liabilities, it will not be a discharge in England.^® 

Illustrations 

1. X incurs a debt to A in Victoria for goods there sold and delivered by 
A to X. Afterwards X obtains a discharge under the Victorian insolvency 
law. The discharge is an answer to an action for the debt in England 

2. A bill is drawn in one of the United States by X in favour of A on a 
person in England. It is dishonoured by non-acceptance. The drawer is 
discharged in America under the bankruptcy law there in force The discharge 
is valid in England.®® 


Rule 102.“ — Subject to Rule 103, the discharge from 
any debt or liability under the bankruptcy law of a foreign 
country is not a discharge therefrom in England if it is 
not a discharge under the proper law of the contract. 


Oomment 

The effect of Rules 101 and 102 is, that the validity in England 
of the discharge from a contract under the bankruptcy law of a 
foreign country depends (in so far as the case does not fall within 

See FMhps v. Eyre (1870) L.B. 6 Q.B. 1, 28, compared with Ellis v. M'Henry 
(1871) L.B. 6 O.P. 228, 284, and Westlake, 240. 

For such debts, see Bankruptcy Act, 1014, s. 30. 

See Ellis v. McHenry (1871) L.B. 6 C.F. 228, 238; and Story, s. 338. 
Compare Erith v. Wollaston (1852) 21 L.I.Ex, 108; Ex p. Burton (1744) 
1 Atk. 255; Phillips v. Allan (1828) 8 B. <fe C. 477. 

Gardiner v. Houghton (1862) 2 B. & S. 743; Quelin v. Moisson (1827) 1 Knapp, 
P.C. 265 (n.); Smith v. Buchanan (1800) 1 Bast 6; Potter v. Brown (1804) 
5 East 124. 

Potter V. Brown (1804) 5 Bast 124, Compare Symons v. May (1851) 6 Bx, 
707; 20 L.LEx. 414. 

*1 Gihhs V. Sociiti Industrielle (1890) 26 Q.B.L. (O.A.) 399, 406; Ellis v. M^ECnry 
(1871) L.B. 6 C.P. 228, 234; SmiHh v. Buchanan (1800) 1 East 6; Lewis v. 
Owen (1821) 4 B. & Aid. 654; Philhps v. Allan (1828) 8 B. & C. 477 ; BarUey 
V. Hodges (1861) 1 B. & S. 376; Taylor v. Bollard [1902] 1 K.B. 678, 682. 
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Rule 103), as does the validity of every other discharge, on its 
being a discharge under the proper law of the contract. But it 
should be borne in mind that, in determining the extra-territorial 
effect of a discharge in bankruptcy as in other matters, the courts 
during the formative period of the rules of the conflict of laws 
were ready to assume in eases of doubt that the law of a country 
where a contract was made (lex loci contractus) was the proper law 
of the contract/^ 


Illustrations 

1. X, a Frenchman domiciled in France, makes a contract with A, an 
Englishman, for the purchase of copper. The copper is, under the contract, 
to be delivered by A to X at Liverpool, and X is to pay for it in London. The 
contract, moreover, is made subject to the rules of the liondon Metal Exchange. 
X makes default in accepting the copper, and afterwards obtains in France 
from a French court a discharge in bankruptcy or liquidation. Such a 
discharge frees X under French law from liability for the breach of the 
contract A brings an action against X in England for breach of contract. 
The discharge under the French bankruptcy is not an answer to the action, 
i.a.j it is not a valid discharge 

2. A draws, and X accepts, a bill in England, and X also borrows money 
from and states accounts with A in England. X after this becomes bank- 
rupt in Victoria, and obtains his discharge under the Victorian bankruptcy 
laws. A brings an action in England against X on the bill for money lent 
and on tlie accounts stated. The discharge in Victoria is not a defence to the 
action, i e,, it is not a valid discharge.®* 

Rule 108.” — A discharge from any debt or liability 
under a Bankruptcy Act of the Imperial Parliament, and 
hence under — 

(1) an English bankruptcy ” ; or 

(2) an Irish bankruptcy ; or 


The bankrupt’s domicile has no bearing on the extra-territorial effect of a 
discharge. See Gthhs v. SociiU Industnelle (1890) 25 Q.BD. (O.A.) 399, 
407, 410, compared with Gardmer v. Houghton (1862) 2 B. & S, 743. Cf 
pp. 440, 441, ante. As to the meaning of ‘ proper law of the contract see 
Buie 136, post \ as to discharge, see Eule 143, post 
Gibbs V. SocUU Industnelle, etc, (1890) 26 Q.B.D. (C.A.) 399. 

Bartley v. Hodges (1861) 1 B. & S. 376. 
fi5 vrestlake, ss. 241-242 a; Cheshire, pp. 639-40; Ellis v. M' Henry (1871) 
L.B. 6 O.P. 228; Gill v. Barron (1868) L.B. 2 P.C. 167, 175, 176; Odwin^v 
Forbes (1817) Buck. 67; Ferguson v. Spencer (1840) 2 Scott N.B. 229; 
1 M. & G. 987 ; Edwards v. Bonald (1830) 1 Knapp, P.C. 259 ; Sidaway v. Hay 
(1824) 3 B. & C 12; Boyal Bank of Scotland v. Cuthhert (1813) 1 Rose 462, 486; 
Philpotts V. Meed (1819) 1 Br & Bing. 294. This case is specially instructive, 
as the discharge, though directly under an Imperial Act of Parliament enacted 
for Newfoundland (not now operative), was a colonial discharge. But Rule 108 
^ does not apply to a discharge under a winding-up order within the Companies 
Act, 1948, , See Rule 66, p. 333, ante. As regard Eire, see Buie 97, p. 437, 
note 5, ante. 

Le,, under the Bankruptcy Act, 1914. See Rule 66, p. 333, ante, 

Lc., under the Irish Bankrupt and Insolvent Act, 1857. See also the Bankrupt 
(Ireland) Amendment Act, 1872; Simpson v. Mirahita (1869) L.B. 4 
contrast Quin v., Keefe (1795) 2 H.Bl. 654; Lewis v. Owen (1821) 4 B. & Aid. 
664 (decided under an Irish Act). 
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(3) a Scottish bankruptcy,'* 

is, in any British territorj', a discharge from such debt or 
liability, wherever, or under whatever law, the same is to 
be paid or satisfied.'* 


Comment 

An Act of the Imperial Parliament discharging a debtor from a 
debt takes effect throughout the whole of the Crown’s territories, 
and a discharge under such an Act is valid in every part of 
British territory, and this irrespective of the question where it is 
that the debt or other liability ought to be paid or discharged, or 
what may be the proper law of the contract under which it has 
been incurred/® A discharge, therefore, under the English Bank- 
ruptcy Act, 1914, is a valid discharge, e.g., in Scotland or in 
Victoria, of debts or liabilities incurred, whether in Scotland, or 
in Victoria, or elsewhere; whilst a discharge under the Scottish 
Bankruptcy Act,^^ or under the Irish Bankruptcy Act, is a valid 
discharge, e.g., in England or in Victoria, of debts or liabilities 
wherever incurred. 

Rule 103, combined with Rule 102, leads to the result that 
a discharge under an English Bankruptcy Act is, in Victoria, a 
discharge from a debt payable in Victoria or elsewhere, whilst 
a discharge under a Victorian Bankruptcy Act is not in England a 
discharge unless it is a discharge under the proper law of the 
contract. 

Question 1 . — Is the discharge under the hankruptcy law of a 
foreign country impeachable in England on the ground that the 
courts of the foreign country had no jurisdiction to make the debtor 
a bankrupt? 

The reply must, it is submitted, be in the negative. 

If the bankruptcy takes place in Ireland or Scotland, it is 

fis I.e., under the Bantoptoy (Scotland) Act, 1913. See especially, ss. 137, 143, 
144. 

Formerly, like effect belonged to a discharge under the Indian Insolvency Act, 
1848, s. 60 But see p. 437, note 7, ante; D F. Mulla, Lew of Insolvency tn 
British India y p. 280. 

70 Ellts V. McHenry (1871) L.B. 6 C.P. 228, 234-236; Sidaway v. Hay (1824) 
8 B. & 0. 12 (Scottish banlrruptcy); Ferguson v. Syencer (1840) 1 M. & G. 987 
(Irish bankruptcy); Simpson v. Mirahtta (1869) LE. 4 Q.B. 257; Gill v. 
Barron (1868) L.E. 2 F.O. 157, 175, 176, per cunam. For the effect in India, 
compare s. 18 (1) of the Indian Independence Act, 1947. 

The Scottish Bankruptcy Act^ 1913, ss. 137, 144, specially provides that a 
discharge under the Act shall have effect throughout the temtories of the 
Crown. The English and Irish Bankruptcy Acts do not contain a similar 
provision, but the effect of a discharge under either of them is none the less 
extensive. A composition with creditors under the Irish Act, ss. 843-347, has 
no such effect. Be Nelson, Ex p. Bare and Dolphin [1918] 1 E.B. (C.A.) 456. 
So formerly in the case of the now obsolete Scottish cessio honorum t Phillips v. 
Allan (1828) 8 B. & C 477. 



450 


JUEISDICTION OF FOREIGN COURTS 


extremely doubtful whether an English court can question the 
jurisdiction of the Irish or Scottish Bankruptcy Court. 

If the bankruptcy takes place in a country outside the United 
Kingdom, c.g., in Victoria or New York, then, if the discharge 
is to operate in England at all, the debtor must have been relieved 
from liability to pay his debt under the proper law of the contract, 
and, this being so, the discharge ought to be operative in England 
independently of the jurisdiction of the foreign court to make the 
debtor a bankrupt. 

Question 2 . — Can a discharge under the bankruptcy law of a 
foreign country be impeached in England for fraud f 

The answer apparently is that it can. The grounds on which a 
foreign judgment, even when given by a court of competent 
jurisdiction, is impeachable for fraud seem equally applicable 
to a discharge in bankruptcy. 


2. FOREIGN GRANT OF ADMINISTRATION 

Rule 104/"^ — A grant of administration or other authority 
to represent a deceased person under the law of a foreign 
country has no operation in England. 

This Rule must be read subject to the effect of Rules 
108 to 110. 

(fOtn merit 

A foreign representative of the deceased who wishes to represent 
him in England must obtain a grant of administration here, and 
cannot in general sue or he sued here in his character of foreign 
personal representative.^^ Our Buie is, in short, an application of 
the general principle that no person will be recognised by English 
courts as personal representative of the deceased unless and until 
he has obtained an English grant of probate or letters of adminis- 
tration; if anyone acts in a manner only open to a 'personal 
representative he incims all the liabilities, biit none of the privileges, 


72 See p, 331, ante, ss to the analogous question, whether any court in British 
territory can question the jurisdiction of an English Bankruptcy Court. 

73 See Buie 78, ante, p. 390. 

74 Garter and GrosVs Case (1585) G-odb. 33; Tourton v. Flower (1785) 3 P, Will. 

, 368, 370; Att,-Gen. v. Cockerell (1814) 1 Price, 165, 179; Bond v fhaham' 

(1842) 1 Hare, 482; In Goods of Murray (1867) 16 L-T. 266; Partington v, 
AiL^Cen, (1869) L.R. 4 H.L. lOO; Eames v. Hacon (1881) 18 Ch.D. 347, 349, 
363; New York Breweries Co., Ltd. v. Att.-Gen. [1899] A.C. 62, Be Vallance 
U883) 24 Ch.D. 177; Be Lawson's TrusU [1896] 1 Ch. 175. The same rule 
applies at common law in America. It was there recognised as early as 1648: 
Goodwin v. Jones^ 3 Mass, 514; Goodrich, s. 182 For a curious departure 

from the rule iif Ontario: Re Green and Flatt (1913) 29 103; 

National Trust Co. v. MendeUon £1942] I D.Xi.B. 438; see Palconhridge, 
Chap. 27. ; 
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of such a representative/^ It contrasts curiously with the fact 
that, e.g., in England a trustee in bankruptcy has his title 
recognised as a matter of course, but it has been justified as the 
most effective means of securing the interests of local creditors* 
But the Rule does not operate to prevent an executor bringing an 
action or obtaining payment of a legacy'® before a grant of 
probate, nor to prevent a suit against an executor,^® for his title 
derives ultimately from the will and not from the grant.®*^ 


li lustrations 

1 An Englishman dies intestate domiciled in Xew York leaving goods 
tliere. A takes out administration in Ne\^ York X, in England, owes a debt 
to the deceased. A cannot bring an action in England against X until he 
has obtained an English grant of administration®^ 

2. An Englishman dies at Geneva, where his will is proved A is X’s 
personal representative under the law of Geneva. A sum of £34 is due to 
the deceased, and has been paid into court A has not taken out probate in 
England He applies for payment of the £34. Payment is refused®- 


Rule 105.®’ — ^Where a person dies domiciled in a 
foreign country, leaving movables in England, the court 
will in general make a grant ^ to his personal representa- 
tive under the law of such foreign country. 


Oomment 

A foreign personal representative has, as such, no authority in 
England; hut our courts recognise the primary, though certainly 
not the exclusive,®® jurisdiction of the courts of a deceased personas 


76 See as to executor de son tort, New York Breweries Co v. Att.-Gen. [189&] 
A.C. 62. 

77 Horntgold v. Bryan (1615) 3 Bulst. 72. 

78 Re Dacre [1916] 1 Ch. 344, 346 

7s Blemitt T. BlewiU (1832) Younge 541. 

86 See Eule 48, ante, p. 297. 

Carter and Crost's Case (1585) Godb. 33; Tourton v. Flower (1735) 3 P.WilL 
368; Fernandes" Executors' Case (1870) L.E. 5 Ch, 314; Re ValUnce {1888) 
24 Ch.D. 177; New York Breweries Co, v. Att’Gen. [1899] A.C. 62. The 
decision m Macmahon v Rawlings (1848) 16 Sim. 429, must be regarded 
as unsound. 

8*2 Lasseur v. Tyrconnel (1846) 10 Beav. 28. 

88 HareY, Nasmyth (1816) 2 Add. 25; In Goods of Cosnahan (1866) 1 P. & D. 183; 
In Goods of Rogerson (1840) 2 Curt. 656 ; Be Btanchi (1859) 1 Sw. & Ti". 511 ; 
In Goods of Earl (1867) L.E. 1 P. & P. 450; Laneuville v. Anderson (18^) 
2 Sw. & Tr. 24; In Goods of Smith (1868) 16 W.E. 1130; In Goods of HiU 
(1870) L.B. 2 P. & D. 89; In Goods of Pnnce Oldenburg (1884) 9 P.P. 234; 
In Goods of Dost Aly Khan (1880) 6 P.P. 6; In Estate of Humphries [1934] 
P, 78; Miller v, James (1871) L.E. 3 P. & P. 4. See also Jifoore v. DareU 
(1832) 4 Hagg.Eoc. 346; Soona Chetiy v. Namna Chetty (1916) 85 LJ.P.C. 
179; Re Medbury (1906) 11 O.L.B. 429; Lewis v. Balshaw (1935) 54 G.L.B. 
188* Conf. In Goode of Whitelegg [1899] P. 267, 

8^ See, for meaning of ‘gant% Buie 48, p. 297, ante, 

8® See Enokm v. Wylie (1862) 10 H*L.C. 1 ; and contrast pp. 13-16, language 
of Westbury, C., with p. 19, language of Lord Oranworih; and pp. 23, 
language of Lord Chelmsford; Be Trufort ( 1807 ) 86 CkP. 600, 611, judgment 
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domicile to administer his moyable property, that is, to decide 
what testamentary dispositions he has made and how far they are 
valid, and to determine who is the person entitled to deal with 
such property.*® When, therefore, any person, under whatever 
name, is appointed by the courts of the domicile to represent the 
deceased, such representative has, as a rule, a claim,*’' though not 
an absolute right, to an English grant, and such grant will usually be 
made to him by the court, which will moreover, in general, though 
not always,** follow the foreign grant so as to .give the foreign 
personal representative no more than such powers as are required 
for the performance by him in England of the duties imposed upon 
him under the law of the deceased person’s domicile,** despite the 
rule that limited grants are not normally made.** This may apply 
no less where the foreign grant is to a corporation or where the 
original foreign grant has been replaced by another,** though in 
the latter case the chain of representation must, of course, be kept 
up by successive English grants.** 

It may happen that under the law of the foreign domicile no 
person is appointed by any court to represent the deceased. In 
this case that person will he treated as his representative who has, 
under the law of the foreign country, a right, e.g., as heir or 
universal successor, to deal with the property of the deceased.*^ 
Where a foreign will is propounded, its validity according to 
the law of the domicile should he averred *^ and, if it he in dispute, 


of Stirling, J. ; Re Bonnefoi [1912] P (C.A.) 233, 236-239, judgment of 
Cozens-Hardy, M.E.; Re Lorillard [1922] 2 Cb. (C.A.) 638. 

Ihid,, and compare In Goods of Bnesemann [1894] P. 260; In Goods of Earl 
(1867) L.B. 1 P. & D. 450; In Goods of Lemme [1892] P. 89; In Goods of 
Von Linden [1896] P 148, In Goods of Mojfatt [1900] P. 152, In Goods of 
Meaty ard [1903] P 125. 

In Goods of Earl (1867) L.E. 1 P. & D. 450, In Goods of Hill (1870) LE. 
2 P. & D. 89. 

In Goods of Levy [1908] P. 108 ; In Estate of Von Brentano [1911] P. 172 
In Goods of Earl (1867) L.E 1 P. & D 450, 453, judgment of Sir J. P. Wilde, 
In Goods of Smith (1868) 16 W.R. 1130; In Goods of Briesemann [1894] 
P. 260, 261; In Goods of Steigerwald (1864) 10 Jur.(N.s.) 159; Viesca v 
d'Aramhuru (1839) 2 Curt. 277 ; In Goods of M off ait [1900] P 152 ; In Goods 
of Vanmni [1901] P. 330; In Goods of Von Linden [1896] P. 148; In Goods 
of Trifond [1899] P. 247; In Estate of Groos [1904] P. 269. 

^0 See ante, p. 299, 

Re McLaughlin [1922] P. 235; Re Barlow [1933] P. 184. 

In Goods of Goldschmidt (1898) 78 L.T. 763; In Goods of Black (1887) 13 
P.D. 6 ; Re Rendell [1901] 1 Ch. 230 ; eee also Re Murguia (1884) 9 P.D. 236. 
In Goods of Gaynor (1869) L.E. 1 P. & D. 723; Twyford v Trail (1834) 7 
Sim. 92. 

Lanemille v, Anderson (1860) 2 Sw. & Tr. 24; In Goods of OUphant (1860) 30 
L.J.P. M. 82; In Goods of Stewart (1838) 1 Curt. 904; In Goods of Dost 
Aly Khan (1880) 6 P.D. 6; In Goods of Abdul Hamid Bey (1898) 67 L.J.P. 69; 
Be Aohillopoulos [1928] Cb. 433. Even a creditor: In Goods of Maraver (1828) 
1 Hagg.Bcc. 498; compare Re Dyas [1937] Ir.E. 479; In Estate of Leguia 
[1934] P, 80; (No. 2) (1936) 106 L.JP. 72. 

Isherwood v. Gheetham (1862) 31 L.J.P. M, 99; In Goods of Marmer (1828) 
1 Hagg.Ecc. 498; In Goods of Holland (1893) 14 N.S.W.L.B. (B. & P.) 102. 
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an application for probate may be ordered to stand over.®® If 
it refer only to foreign property, it will not generally be probated.®" 
The foreign original will or, at least a translation of it, will usually 
be required to be produced.®^ 

The court, however, may in its discretion decline to grant 
administration to the foreign personal representative of the 
deceased and will constantly vary the person selected and the form 
of the grant if a variation is needed by the requirements of English 
law. Thus administration cvm testumento annexo may be granted 
in lieu of probate.®® Or if the deceased was a British subject and 
died domiciled abroad leaving a will valid under Lord Kingsdown’s 
Act the grant may be of probate of the will, provided at least no 
appointment has been made in the country of domicile.^ Or the 
next of kin may be preferred to the foreign administrator who is not 
the next of kin.^ Or, under treaty, the grant may be to a foreign 
consul.® In time of war in the case of domiciled alien enemies, a 
grant may appropriately be made to the Public Trustee ; similarly, 
in view of the appropriation of enemy property by a treaty of peace, 
the enemy next of kin of an enemy may be ignored.® ® But the 
rule of English law under the Supreme Court of Judicature (Con- 
solidation) Act, 1925, s. 160, that, where there is a minority or a 
life interest, administration must be granted to a trust corporation, 
with or without an individual, or to not less than two individuals, 
presumably refers only to cases of grants in respect of English 
domicile. 

The reason for making a grant to the personal representative 




Hare v. Nasmyth (1816) 2 Add. 25; De Bonneval v. De Bonneml (1838) 1 
Curt. 856. 


Jtz Goods of Smart (1884) 9 P.D. 64; compare In Goods of Bolton (1887) 12 
P.D. 202. 

/n Goods of De Vigny (1865) 4 Sw. & Tr. 13; In Goods of Clarke (1867) 36 
L.J P. & M. 72; In Goods of Rule (1878) L.R. 4 P.D. 76; In Goods of Petty 
(1880) 41 L.T 629 ; In Goods of Prince Oldenburg (1884) L.R. 9 P D 234 ; 
compare In Goods of Dost Aly Khan (1880) L.R. 6 P D 6; In Goods of Turner 
(1866) 36 L.J.P. & M. 82. 

See In Goods of Cosnahan (1866) L.E. IP. & D. 183; In Goods of Earl (1867) 
L,E. 1 P. & D. 450; In Goods of Read (1828) 1 Hagg.Cons. 474; In Goods of 
Mackenzie (1856) Deane 17 ; In Goods of Scatr (1899) 80 L.T. 296 ; In Estate 
of Leguia [1934] P. 80; (No, 2) (1936) 105 L.J.P. 72. 

1 In Goods of Cocquerel [1918] P. 4, 

2 See In Estate of White (1862) 31 L.J.P. & M. 161; Re O'Brien (1883) 3 O.B. 
326 ; compare In Goods of Probart (1066) 36 L.J.P. & M. 71. See also In 
Goods of Weaver (1866) 36 L.J.P. & M. 41; In Goods of Ewing (1881) 6 
P.D. 19. 

3 In Goods of Migazzo (1894) 70 L.T. 246; In Goods of Aikyo (1924) 130 L.T. 
32; compare In Goods of Beggta (1822) 1 Add. 340; see also Domicile Act, 


1861, s. 4. 

^ In Estate of Grundt [1915] P. 126; In Estate of Sanpietro, In Estate of 
Van Tuyll van Serooskerken [1941] F, 16; compare In Estate of Schif [1915] 
P, 86; In Estate of Fischer (1940) 56 T.L.E. 560. 

5 In Goods of Van dem Busche [1922] P. 30; In Goods of May (1922) 38 T.L.E. 

mO; In Goods of Bluhm [1921] P. 127; In Estate of Woolf [1918] W.K. 205. 
» For the examples of grants to public officials see Aspinwall v. Queen^s Proctor 
(1839) 2 Curt. 241; In Goods of Wycko^ (1862) 3 Sw. & Tr, 20; see also 
In Goods of Black (Xm 1^ 5. 
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of the deceased is the fairness and expediency of allowing him to 
deal with all the movable property of the deceased, the beneficial 
succession to which is governed by the law of the deceased’s foreign 
domicile. This reason does not apply to English immovables, the 
beneficial succession to which is governed by the law of England. 
There is, therefore (it is submitted), a possibility that the Admin- 
istration of Estates Act, 1925, which vests the English real estate 
of a deceased person in his personal representative, may, imder 
some circumstances, afford good ground for not making a grant 
to the representative of a deceased person who has died domiciled 
in a foreign country.^ 


Illustrations 

1 T dies domiciled in Mauritius, leaving a will and codicil signed but not 
witnessed. Probate is granted in Mauritius to A. The court makes a grant 
to A.® 

2. N dies domiciled in Brazil intestate. P is appointed by a Brazilian 
court guardian of N’s children. P appoints Q, the Brazilian Minister at 
Turin, his attorney in the matter, with power of substitution, and issues 
letters of request to judicial authorities in England to deliver property of 
deceased to Q or his representative. Q appoints A, resident in England, his 
substitute. The court makes a grant to A.® 

3. T, an Englishman, dies domiciled in France. He appoints under his will 
an executeur testamentaire. It is determined by a French court that the 
time limited by French law for the execution of such executorship has passed; 
that such executor has no longer a right to intermeddle in Ts estate; and that 
A and B, the parties beneficially entitled, are the only persons who have a right 
to intermeddle. The executor applies for an English grant. The court refuses 
to make a grant to the executor, and grants administration to A and B.^® 

4). T is a British subject who dies domiciled in France. At the time of his 
death he possesses in France both movables and immovables. He possesses 
in England £500, lying at a bank, and real property of great value. He has 
executed a will leaving the whole of his property to a stranger, A. The will 
is in a form which is valid by the law of France, but, being unattested, is, 
though valid as to the £500 lying in the English bank, invalid as to Ts real 
property in England.^ ^ The court would (sembU) make a grant to T’s next 
of Mn, and not to A. 

5. T dies domiciled in France. A, a French citizen, also domiciled in 
France, is under French law entitled to represent T, and to the possession of 
Ts property. A is, according to English law, an infant. A applies for a 
grant of administration, with the will annexed, of the goods of T in England. 
The grant is refused, on the ground that in England a grant cannot be made 
to an infant^^ But a grant would be made to A’s guardian.^® 

^ See Lewis v. Ealshaw (1935) Com.L.Br. 188. 

* In Goods of Smith (1850) 2 Bob.Bcc 332. See In Goods of Mackenzie (1856) 

Deane 17. 

9 He Bianchi (1859) 1 Sw. & Tr. 511. 

10 Laneuville v, Anderson (1860) 2 Sw. & Tr. 24, Contfkst Be Goenaga [1948] 

W.K. 463. 

11 See Chap. 31, Buie 181, and Exception 1 po$t, 

12 In Goods of Duchess d^OrUans (1859) 1 &w. & Tr. 258; In Goods of Meatyard 

[1903] F. 125, 129; contrast Be Da Ounha (1828) 1 Kagg.Ecc. 237, which would 

^ not now be followed. 

« In Goods of Sartoris (1888) 1 Curt. 910. 
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Bulb 106. — (1) A foreign personal representative has 
(semble) a good title in England to any movables of the 
deceased (whether tangible, i.e., goods ; or intangible, 
i.e., debts or other choses in action) to which he has in a 
foreign country acquired a good title under the lex situs 
and has reduced into possession.” 

(2) A foreign personal representative, appointed by a 
court of the domicile of the deceased, or a beneficiary 
whose position under the law of the domicile of the 
deceased is equivalent to that of a personal representa- 
tive,” may apply to the court in England for an order for 
the transfer to him for distribution of the net balance of 
assets under the English administration of the estate of 
the deceased, but is not entitled as of right to such an 
order. 

Comment 

The second part of this Rule is certain, but the first part of the 
Rule, especially in so far as it relates to goods, rests on but slight 
authority. It is, however, supported by writers of weight, and is 
in the main a deduction from the principle contained in Rules 129 
to 165.'® 

(i) -4s to goods . — ^ The corporeal chattels [goods] of a deceased 
person belong % *to the heir or administrator who first reduces 
them into possession within the territory from the law or jurisdic- 
tion of which he derives his title or his grant 

So if a foreign representative himself brings the former property 
of a deceased person into another territory the goods may not be 
made subject to administration therein. 

It has been further suggested that our Rule should be more 
broadly stated, and that a foreign personal representative who has 
in a foreign country acquired a title to goods in accordance with 

Compare Westlake, s. 96, and Story, s. 516. And see Curne v. Bircham (18221 
ID & E. 85; Jauncy v. Sealey (1686) 1 Yem. 397; Logan v. Fatrlie ^825) 
1 My. & Cr 69, per Sir J. Leach; Be Welsh [1981] Ir.B. 161; Vanquelin v. 
Bouard (1863) 16 C.B.(n.s-) 841; 33 L.J.O.P. 78; Whyte v. Bose (1842) 
3 Q.B. 498, 606, post. For American usage, see Goodridb, s. 182. See also 
Rules 69, p. 337, ants, 107, p, 468, and 176, p. 811, post. 

For meaning of Isic situs, see pp. 41, 47, ante. 

Be Macntchol (1874) LJt. 19 Bq. 81; Var^uelin v. Bomrd (1868) 15 C.B.(s,8.) 
341. This is clearly recognised in Gurrie v. Btrcham (1822) 1 D. & B. 36. 
It is law in America; drSdrich, a. 186, It seems to explain Buthwaite v, 
JPhaire (1840) 9 L.T.C.P. 259; see also 1 M. A; G-. 169, 162. 

Be Achillopoulos [1928] Ch. 433. 

See Chap. 23, pp. 667-578, post Compare Buie 59, p. 837, ante. 

Westlake, s. 96, This view is based on dicta in Whyte v, Bose (1842) 3 
Q.B. 493, S04r-506. Bee also Story, «. 620; Cheshire, 676; and compare 
Inland Revenue (Stamp Duties) Act^ 1864, s, 4. 
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th-e lex situs has the rights of an owner in England, even in the 
rare cases where he has acquired a title to without obtaining pos- 
session of the goods. But for this there seems to be no authority 
whatever, and it appears much more reasonable to hold that, if 
the property of a deceased person has come to this country, with- 
out ever being in the possession of the foreign personal representa- 
tive, it will form a basis for administration in England and the 
grantee of administration under English law will alone have a good 
title to take possession of it. See also Rule 107, proviso (1). 

(ii) As to debts * — The situs of a chose in action being always 
more or less of a fiction, a debt may be considered situate at the 
place where it is reduced into possession, e.g., by payment, or by 
the obtaining of judgment for it ; whence it would naturally follow 
that the personal representative who has thus reduced it into pos- 
session has a title to it in England or elsewhere.^^ But the judg- 
ment must of course be valid to be enforceable in England.^® 

Question 1 . — What is the position of a foreign personal repre- 
sentative who receives payment of debts in Englcmd ? 

He isi apparently in the position of an executor de son tort; he 
has no right to collect debts due to the deceased in England, he 
cannot (semble) retain the money paid him against an English 
administrator.^^ 

Question 2 . — Is payment by a debtor to a foreign personal 
representative a discharge from the debt in England as against the 
English administrator ? 

(1) Such a payment, when made in England, can hardly (it 
would seem) be a discharge. The debtor is under no compulsion 
to pay the foreign administrator who cannot as such sue for the 
debt, but the debtor from the mere fact of being in England is 
liable at any moment to be sued by the English administrator. 
This would seem to follow from the undoubted principle that the 
status of a foreign administrator is not recognised in England. 
But there is no authority and much room for doubt on the point.^® 

(2) The effect of such a payment when made in a foreign 
country would as a matter of logic seem to depend essentially upon 

20 It should be noted that negotiable instruments payable to bearer are some-, 
times considered as goods. See Story, s. 517, and Westlake, s. 96. There is 
no explicit English authority as to the right of the foreign administrator to 
indorse negotiable instruments so that the indorsee can sue without taking 
out a grant, but it is clear law m America: Goodrich, s 182, For Canada, 
eee Groshy v. Prescott [1923] S.C.R, 446 An administrator may, of course, 
sue on a bearer security : Goodrich, s. 180. 

21 See pp. 303-309, ante. 

2* Be Macnichol (1874) L.R. 19 Eq. 81; Vanquelin v. Bouard (1863) 15 O.B. 
(n-s.) 341. 

23 See Buies 76-81, pp. 388-400, ante, 

2i Story, s. 514, 

25 Story, ss. 514r-515a; Westlake, s. 98; Cheshire, p. 675, There is American 
. authority that such payment is a valid discharge ; Goodrich, s. 183. 



EFFECT OF FOREIGN ADMINISTRATION 


457 


the situs of the debt,-® or in other words upon the place where the 
debt is most properly recoverable, at the moment of the death of 
the creditor, its situs being then fixed. If a debtor of a deceased 
person dying domiciled in New York, who is himself resident in 
New York at the time of his creditor’s death, pays the debt to the 
New York administrator, such payment would, it is submitted, be 
a discharge from the debt in England as against any claim of the 
English administrator, and the same result should follow if the 
debtor making the pa5nnent is resident in New York at the time 
of his creditor’s death, even though the deceased died domiciled 
in England. If, on the other hand, a debtor resident in England 
at the time of his creditor’s death, indebted to a deceased person 
dying domiciled in England, were in New York voluntarily to pay 
the debt to the New York administrator, the payment may not 
be a discharge as against the English administrator, and the same 
remark should hold good even though the deceased creditor died 
domiciled in New York. If, of course, the debt were definitely pay- 
able in one country or the other, payment in the country not being 
that designated would be no discharge as against a claim by the 
administrator in the proper forum. Otherwise it is impossible to 
foretell with any confidence the view of the court, which might hold 
that payment by a debtor to a foreign administrator in the country 
where he holds that oflice is always a discharge of a debt not 
payable in any fixed place, or, more probably, would seek to find 
some indication of the natural place of pa 3 nnent. In the case of a 
mortgage debt this would clearly be the locus situs The question 
whether payment to the foreign personal representative under com’* 
pulsion, e.g., in satisfaction of a judgment, discharges the debtor 
is equally unsettled,^® though the argument that it should do so is 
of course much stronger. 


Illustrations 

1. Deceased has died leaving goods in New York. A is his administrator 
under the law of New York. A takes possession as administrator of goods 
of the deceased. The goods are taken to England. A is the owner of the 
goods, and can bring an action in England against X who converts them.®® 

2. Deceased has died leaving goods in New York. After A has taken out 
administration in New York, but before A has obtained possession of the 
goods, X takes them without A’s authority to England, where B has obtained 
a grant of administration as personal representative of the deceased. 


2® Compare Daniel v. Laker (1571) Dyer 805 a; Shaw v. Staughton (1670) 6 
Keble 163; Whyte v. Bose (1842) 3 Q.B. 493; Huthwaite v. Phaire (1840) 1 
M. & G. 159. See also Preston v. Mdville (1841) 8 01. & E. 1, 12, 14. 

8ee Falconbridge, Ch. 31, § 1, who cites WkyU v. Bose (1842) 3 Q.B. 493, 
509; White v. Hunter (1841) 1 U.C.B. 452; Fidelity Trust Co. v. Fenwick 
(1921) 64 D.D.E. 647; Grosly v. Prescott [1923] S.C.E. 446. 

See Story, s. 515, note 1. 

Compare Came v, Bircham (1822) ID. & B. 35; Whyte v* Bose (1842) 3 
Q.B. 493, 604, 506. 
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Whether A is m England owner of the goods, and whether he can bring there 
an action of trover against X?^® 

3. Deceased has died intestate in India, where A takes out letters of 
administration A sends proceeds of deceased’s effects to X, her agent in 
England. B, the English administrator, cannot bring an action against X 
for the money of the intestate received by him, %.e.j it is money belonging to 
A 

4. A, the Indian administrator of N, obtains in India a judgment against 
X for £5,000 due to N. A can bring an action against X in England in A*s 
own name without taking out a grant of administration in England, t.e., the 
debt having been reduced into possession, A has a good title to it®^ 


Rule 107/® — A foreign personal representative is not, 
as such, under any liability in England, and cannot, as 
foreign personal representative, be sued in England. 

Provided that 

(1) if the foreign personal representative sends or 
brings into England movables of a deceased 
which have not been so appropriated as to lose 
their character as part of the property of the 
deceased, an action, to which the English 
administrator must be a party, may be brought 
for their administration in England ^ ; 

(2) the foreign personal representative may by his 
dealing with the property of the deceased incur 
personal liability in England as a trustee or a 
debtor.®® 


Comment 

Though a foreign administrator or other personal representative 
cannot in England be made liable for property held, or acts done 
by him in his character of foreign administrator, yet he may by his 


See pp. 456-466, ante Story, s. 520. 

Gurne v. Bircham (1822) 1 D. & E. 35. 

32 Ue Macnichol (1874) L.R. 19 Eq. 81; Vanquelin v. Bouard (1863) 15 
C.B.(n.s.) 3a. 

3® Story, s. 513; Beamn v. Hastings (1866) 2 K. & J. 724; Hertey v. Fitzpatrick 
(1864) Xay 421 ; Flood v. Patterson (1861) 29 Beav, 295 ; Cheshire, pp. 676-677. 
So in America, Goodrich, s, 186. 

3* See, especially, Westlake, s. 99. See also Lowe v. Fairlie (1817) 2 Madd. 101; 
Logan v. Fairlie (1825) 2 S. & St. 284, 291, judgment of Leach, V.-C.; Sardi- 
lands V. Innes (1829) 3 Sim. 263, 264, judgment of Leach, ‘V.-C, ; Tyler v. 
Bell (1837) 2 My, & Cr. 89 ; Bond v. Graham (1842) 1 Hare 482 ; Hervey. V. 
Fitzpatrick (1864) Kay 421. Gontrast Arthur v. Hughes (1841) 4 Beav. 606. 
3? See Westlake, s. 100 ; Anderson v. Gaunter (1838) 2 My. & K. 763 ; Tuyyfotd v. 
Trail (1834) 7 Sim. 92; Baroey v. Dougherty (1886) 66 L.T* 322; Be 
MoSweeney [1919] 1 Ir.B. 16; see also Be Lane (1885) 65 L.T. 149; Wwing 
T. Ow-Umng (1886) lo App.Cas. 468, 
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conduct place himself in some position m which he, speaking 
broadly, as a trustee, or as a debtor,^® incurs legal liabilities which 
can be enforced in England.^ ^ The most obvious case is where the 
administrator enters into a contract in England in respect of the 
estate, when he acquires the right to sue and may be sued personally 
as contractor. Moreover, if the admmistrator intermeddles with 
English property of the deceased, he will make himself liable as 
executor de son tort.®® But it does not appear that even an 
ancillary administrator can be sued merely because he is in Eng- 
land and m control of the net balance of the deceased’s assets 
resulting from his local administration. This is explicable on the 
ground that he must be responsible in the country where he has 
been appointed administrator and should not therefore be also 
liable in England. But some of the older cases suggest that at one 
time the English courts were prepared to exercise a wider control 
over administrators, e.g., in India, and it seems probable that 
they would be able to exercise jurisdiction if the foreign adminis- 
trator by sta3ring too long in England frustrated efforts to compel 
him to account in the place of his administration. 


Illustrations 

1. T dies leaving property in Italy. X is m Italy his personal representa- 
tive. A IS his English administrator. A cannot maintain in England an 
action against X as personal representative of T, e.g , to obtain discovery of 
T’s personal estate or to secure payment of the b^ance of assets in the 
foreign administration,^^ 

2. X is T’s administrator under an Indian grant of administration X 
comes to England bringing with him personal property of T’s which is still 
unappropriated, and part of T’s estate, not being the balance of the assets 
realised. A, T’s English administrator, can bring an action for the admini- 
stration of such money.^° 

3. X is the foreign personal representative of T who dies in a foreign country. 
X is guilty of a breach of trust in omitting to invest moneys left under T’s 
will for the benefit of N. X, when in England, is liable, not as foreign personal 
representative, but as trustee, to an action for breach of trust^^ 

4. N, an Englishman, dies intestate in a fordgn country, where he is, 
possessed of real and personal property. X, his brother, who resides in 
England, is personal representative of N under the law of such foreign 
country, and there takes succession to N wiihout benefit of inventory, i.e,, in 
a manner which renders X personally liable for die debts of N. A, a creditor 
of N, can maintain an action in England against X for a ddbt due from N, 
Le.f X is liable, not as personal representative of Nf, but as being himself a 
debtor under the law of a foreign country.^^ 

5. X, a foreign administrator, agrees to sell A the Paris house of the 


3« See Illustrations 2-4. 

See as to service Buie 28, Exception 4, p. 188, ante. 

3® See p. 461, note 76, ante. 

3« Jamey v, Seatey CL686) 1 Yem. 397 ; Heri^ey v. FiUpatriek (1854) Kay 421. 
Lme V. FaifUe (181^ 2 Mad. 101; SandUands v. Hues (1829) 3 Sim. 268; 
Bond V. Qralmm (1642) 1 Hare 482; Tyler v. Ball (1837) 2 My. & Or. 59. 
fwyford V. TraU (1834) 7 Sun. 92, 108. : _ 

^2 See Beavan v. Eastings (18561 2 K. & J. 724, though the decision is on another 
point. 
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deceased and its furniture. He obtains payment but does not carry out his 
bargain. A can recover damages in an action against X in his own name 
as guilty of breach of contract. 


Extension of Northern Insh Grant and Scottish Con- 
firmation to England. 

Rule 108.^® — A Northern Irish grant in respect of the 
personal estate of a person who died domiciled in Northern 
Ireland will, on production of the said grant to, and 
deposit of a copy thereof with, the proper officer of the 
High Court of Justice in England, be sealed with the seal 
of the said court, and be thereupon of the like force and 
ejBfect, and have the same operation in England, as an 
English grant.^® 


Rule 109/® — A Scottish confirmation of the executor 
of a person duly stated to have died domiciled in Scotland, 
which includes besides the personal estate situate in Scot- 
land also personal estate situate in England, will, on pro- 
duction of such confirmation in the High Court in England 
and deposit of a copy thereof in the principal probate 
registry, be sealed with the seal of the said court, and have 
thereupon in England the like force and effect as an Eng- 
lish grant. 


Ck>mment 

In accordance with this Rule a Scottish confirmation, which is 
equivalent to an English grant of probate or letters of administra- 
tion may, by formal proceedings, be extended to England so as to 
have there the operation of an English grant as regards personal 

45 Supreme Court of Judicature (ConsoUdation) Act, 1925, s. 169, as amended 
by Administration of Justice Act, 1928, s. 10. See also Non-Contentious Pro- 
bate Rules, e. 108. 

4 4 As to Eire, see Rule 110, post, 

43 See Goxnment on Buie 109, post, 

4« Confirmation of Executors (Scotland) Act, 1858, s. 12. Similarly a confirmation 
granted under ihe Intestates’ Widows and Children (Scotland) Act, 1875, or tbe 
Small Testate Estates (Scotland) Act, 1876, must be sealed on application 
to tbe principal probate registry. 

See, further, tbe Sheriff Court (Scotland) Act, 1876, s. 41; tbe Finance 
Act, 1894, ss. 1, 6, 22; tbe Supreme Court of Judicature (Oonsobdation) Act, 
1925, s. 168. See also Non-Contentions Probate Rules, s. 101. 

And see Rule 62, p. 342, ante, and Comment thereon. 
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and real estate there. Such a confirmation is applicable to land.^' 
There is no power in the English court to refuse sealing.^* 

Note, however, that a Scottish confirmation can be extended to 
England only when the deceased is therein stated by the proper 
Scottish official, the sheriff clerk, to have died domiciled in Scot- 
land, and has left personal estate both in Scotland and in England. 
The statement that he has died domiciled in Scotland is not con- 
clusive for any other purpose.^® 


Extension of Colonial, Indian, etc. Grant to England. 
Rule 110/° — Whenever the Colonial Probates Act, 
1892, is by Order in Council made applicable to any British 
possession, i.e., to any part of British territory not 
forming part of the United Kingdom, or to any protec- 
torate, protected State, or (former) mandated territorj', 
the grant of probate or letters of administration may, on 

(1) payment of the proper duty ; and 

(2) production of the said grant to, and deposit of 

a copy thereof with, the High Court in England, 
be sealed with the seal of the said court, and shall thereupon 
be of the hke force and effect, and have the same operation 
in England, as an English grant. 

Comment 

It is not necessary that the testator or intestate should have 
been domiciled in the Dominion, State, colony, etc., but if it is not 
made to appear by the grant or an affidavit that he was so domi- 
ciled, resealing is only permitted if the grant is such as would be 
issued by the High Court. Thus in the case of an infancy or a life 
interest under English law the grant must be to a trust corporation 
with or without an individual or to two individuals at least under 


Re Bowden and Hyslop's Contract [1928] Ch. 479; see also Hood y. Lord 
Barrington (1868) L.E. 6 Eq. 218, 

In Estate of RanTdne [1918] P. 134 

Hawarden y, Dunlop (1861) 31 L J.P. & M. 17 ; see also Be De Benny [1891] 
2 Ch. 63, 

so Colonial Probates Act, 1892, s. 2 (1) (2). See, further, s. 6 and Interpretation 
Act, 1889, s. IS (2) ; p. 343, ante ; s, 2 of the Irish Free State (Consequential 
Adaptation of Enactments) Order, 1923. The Act is capable of being made 
applicable to Eire. The Act applies to all parts of the United Eingdom, but 
the present Buie is concerned only with its effect in England. See Buie 63, 
p. ^3, ante. And see In Goods of Sanders [1909] P. 292; In Goods of 
Smith [1904] P, 114; Re McLaughlin [1922] P. 23S. Compare Hon-Conten- 
tious Probate Buies, ss. 92-99. 
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160 of the Supreme Court of Judicature (Consolidation) Act^ 1925, 
By the Colonial Probates (Protected States and Mandated Terri- 
tories) Act, 1927, probates issued by courts in such territories can 
similarly be sealed. In Canada, probates are granted by pro- 
vincial courts, in Australia by State courts. 


H J^or Palestine', see s. S (3) of the Palestine Act, 1948, and Second Schedtile, 
para. 4. 



PART THREE 


CHOICE OF LAW 

The Rules contained in Part 3, deal solely with the Choice of Law, 
Their object is the determination of the body of law ^ which is to 
be selected by the High Court when called upon to decide any case 
which has in it a foreign element. 

The Rules contained in Part 3 have nothing to do with the 
jurisdiction either of the High Court ^ or of foreign courts/ 

But, though a question as to the choice of law is in itself a 
totally difierent thing from a question of jurisdiction, there exists 
occasionally a difficulty in discriminating at a glance between the 
two inquiries ; for a question as to the choice of law may look like 
a question as to jurisdiction. That this is so may be shown by 
the following illustration : A brings in England an action against X 
for an assault in Paris; X’s defence is that the assault was by 
French law justifiable, and that A therefore cannot, in an English 
court recover damages for it. The defence looks like an objection 
to the jurisdiction of the court ; but this appearance will be found 
on examination to be delusive. Whatever be the technical form of 
X’s defence, he in substance pleads, not that the High Court has 
no right to adjudicate upon as assault committed in France, but 
that the question whether X was or was not guilty of an assault, 
le., of an unlawful attack upon A, must be determined in England 
by reference, not to the law of England, but to the law of France. 
X therefore raises a question as to the choice of law.^ 

1 The body of law, whether Enghsh or foreign, which ought to be chosen for the 
determination of a particular case, or class of cases, depends upon the nature 
of the right which is in dispute, and rights are naturally divided in accord' 
ance with their subject-matter. Hence the Buies as to the Choice of Law 
are conveniently distributed under the following heads:— 

(1) Status or Capacity.— Chaps, 18 and 19, post. 

(2) Family Belations.— Chap. 20, post. 

(3) Immovables.— Chap. 22, post See also Chap. 21. 

(4) Movables.— Chap. 23, post See also Chap. 21. 

(fi) Contracts.— Chaps. 24 and 25, post 

(6) Quasi-Contracts.— Chap. 26, post 

(7) Marriage.— Chap. 27, post 

(5) Torts.— Chap. ^ post. 

(9) Administration m Bankruptcy.— Chap. 29, post 

(10) Admimetration and Distribution of Deceased’s Movables,— Chap. 30, post 

(11) Succession to Movables.— Chap. 31, post 

(12) Procedure.— Chap, 32, post 

This distribution of our subject, though convenient, makes no riaim to any 
sperial logical precision. 

* As to the jurisdiction of the High Court, see Part 2, | 1, pp, 131-344, 

® As to the jurisdiction of foreign coiuts, see Part 2, § 2, pp, 345-462, ants. 

* As to law governing torts, see Chap. 28, p. 799, post 

488 
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STATUS 

Rule 111/ — Transactions taking place in England are 
not affected by any status existing under foreign law 
which is penal. 

Comment 

Status . — Every person has a certain civil status,® consisting of 
his capacity or incapacity under the laws of his country for the 
acquisition and exercise of legal rights and for the performance of 
legal acts. Thus A’s status or personal condition may be that of 
the ordinary or average citizen, who is of full age, legitimate, 
unmarried, and so forth, and has incurred no legal disability. 
Such a person has in England the capacity to inherit, to make a 
will, to bind himself by contracts, to change his domicile, and the 
like. His status, just because it is the average or ordinary condi- 
tion, receives no special name. A’s condition or status, on ihe other 
hand, may differ from the ordinary standard in that he has legal 
capacities which either fall short of or exceed those of the ordinary 
citizen, so that he occupies a position by virtue of which, as it has 
been expressed,® what is law for the average citizen is not law for 
him. Thus, if he is illegitimate, he does not inherit in cases in 
which the average citizen would do so. If he is an infant, he is 
not bound by contracts which bind others. If he is married, he 
has rights and incurs liabilities beyond those of the ordinary or 
average citizen. As A’s position is in these instances marked off 
from, and contrasted with, the condition of ordinary citizens, it 
receives a name such as that of illegitimacy, infancy, etc., and is 
clearly recognised as a status; and A has a status which may, in 

1 Compare Intro , General Principle No. 2 (B), p. 18, ante, and Rnle 22, 
p, 152, ante. ^ Story, ss. 91, 92, 94-104, 620-625 c. 

How far does the Rule apply to conntries subject to the Bntish Crown? 
The answer is doubtless that the same rules will be applied to these conntnee. 
It would mate no difference to English courts that civil death or religious 
disability was recognised in Quebec {Laflenr, Conflict of Lams, pp. 46, 47) j 
it would treat in England persons under this status by the law of Queb« 
just as it treats those persons who under, e.g , the law of Spam, are in this 
position. It is noteworthy that in Quebec itself the English rale is followed; 
see Addams v. Worden. (1856) 6 L.C.E. 237. 

2 See Cheshire, pp, 25^257; l^statement, ss. 119-120; Wolff, pp. 262-286; 
Allen, 46 L.Q.E. 277 (reprinted in Legal Duties, p. W) ; Raton, Jurisprudence, 
pp. 255 et sea. For iltoman-Dutch law see Seedai's Executors v. The Master 
[1917] A.D. 302. 

* See Westlake, let ed., s. 89. 
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very general terms, be described as being ‘ the legal position of 
[A] in or with regard to the rest of a community 

From the nature of status it is apparent that the meaning of 
any special form of status is a relative one, varying according to 
the laws of different communities. A man, for example, may be 
legitimate if his status is to be determined by the law of France, 
illegitimate if it is to be determined by the law of England. In 
no matter, moreover, do the laws of different countries differ more 
widely than in their rules as to status. Conditions, such as that 
of slavery, monastic celibacy, or civil death, which are known to 
the law of one State, are unknown or absolutely repugnant 
to the legal system of another. Conditions, again, which in one 
form or another exist throughout the civilised world, are in 
different countries governed by different rules, and involve different 
incidents. Infancy, to take one example, may terminate under one 
law at 21, under another at 18, under a third at 25, and it 
may safely be asserted that in almost every different country the 
incapacities or the privileges of an infant are somewhat different. 

When, therefore, it is necessary to determine what is a person’s 
status, and how far his rights or acts are affected thereby, it is 
necessary, further, to determine what is the law with reference to 
which his status or condition must he fixed. Whether our courts 
have on this subject adopted any one invariable principle may 
be doubted ; but they have, of recent years, gone so far as to hold 
that an individual’s legal condition is, in many cases, liable to be 
affected by the law of his domicile,® and perhaps they may be said 
to have adopted, in a very general way, the rule that status 
depends prima facie on domicile; hut in practice this principle 
is subjected to limitations and exceptions which often go near to 
invalidating it.® In Bmnd^ail v. Lord Greene, M.R., 

said : ^ It would be wrong to say that for all purposes the law of 
the domicile is necessarily conclusive as to capacity arising from 
status . • . There cannot be any hard and fast rrde relating to 
the application of the law of the domicile as determining status 
and capacity for the purpose of transactions in this country ’. The 
most fruitful method of approach is perhaps to distinguish status 
from capacity ® ; an English court may concede that a Hungarian 
aged 23 possesses the status of infancy by Ms lex domicilih without 
necessarily holding that for the purpose of his transactions in 
England, he is subject to the local incapacities of infants. 

V. 

4 Niboyet v. Niboyet (1878) 4 P.D. (O.A.) 1, 11, yer Brett, LJ. 

^ See Sottomayor v. De Barros (1877) 3 P.D. (C.A.) 1; Udny v. Udny (1869) 
L.B. 1 Sc.App. 441 ; Re De Wilton [1900] 2 Ch. 481. Compare the dissenting 
judgment of Scott, L.J., in Be Luck [1940] Ch. 864, esp. at pp. 894j 907i 
criticised by Falconbridge, pp. 599-600. 

® Se^ Male v. Roberts (1800) 8 Esp. N.P. 163. See, Buie 139, post* 

7 [1946] P. 122, 128. 

^ See Allen, * Status and Capacity % in 46 D.Q3. 277, reprinted in Legal DuMest 
p. 23,* Cheshire, pp. 256-267; Falconbridge, p. 600; and Welsh in 63 
(1947) pp. 73 et seq. 
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Status unknown to English Law, — Dicey’s view was that ^ the 
law of England will not (semble) in England allow any status (such, 
for example, as slavery or relationship arising from adoption), 
which is unknown to English law, to have legal effects as regards 
transactions in England. Thus, even at the time when slavery 
existed in the English colonies, the status of a slave was not 
recognised in England, and a master who brought his slave 
there lost the right of ownership over him whilst in England.® 
“ Slavery ”, it was laid down, is a local law, and therefore, if 
a man wishes to preserve his slaves, let him attach them to him 
by affection, or make fast the bars of their prison, or rivet well 
their chains; for the instant they get beyond the limits where 
slavery is recognised by the local law they have broken their chains, 
they have escaped from their prison and are free”.^® Nor will 
English courts give any effect in England to disabilities arising from 
religious vows, from caste, from religious belief (as, for instance, 
where Jews or Protestants are under disabilities by the law of their 
domicile), or from civil death ” or infamy or from a 
person being declared a prodigal ”, and, therefore, under the 
law of a foreign country, incapable of suing 

Dicey’s view that the English courts will not give effect to any 
status unknown to English law was generally accepted by academic 
writers, with the recent and significant exception of Cheshire, who 
described it as ^obviously unacceptable’.^^ Most of Dicey’s 
examples are equally explicable on the ground of public policy, 
which would restrain an English court from giving effect to a 
foreign status of slavery, civil death or infamy, or to foreign 
disabilities based on colour, caste, or religion. The cases on foreign 
prodigals are more difficult, but Cheshire has shown that even there 
the foreign status was regarded (perhaps unjustifiably) as penal. 
Again, Dicey said baldly that ‘ English courts will not in England 
give effect to a polygamous marriage That view rested on a 

3rd ed., pp. 501-502. 

^ Sommersetfs Case (1772) 20 St.Tr. 1. See The Slave Grace (1827) 2 Hagg- 
Ad. 94. 

Forhes v. Cochrane (1824) 2 B. & C. 448, 467, per Best, J, 

Chetti V. Chetti [1909] P. 67, 77, 78. Incapacity on ground of relidous vows 
in a foreign domicile was not recognised in England even when suim a status 
was known there: Westlake, s. 16, citing Co.I/itt-, 132 b; Me Metcalfe (1864) 
2 Be a.J. & S. 124. 

13 See Story, ss. 91, 92, 620-624; 1 Blackst. Comm., pp. 182, 133; Commonwealth 
V. Green 17 Mass. 615 (infamy); Wilson v. King (1^) 69 Ark 32 

(civil death) ; Kynnatrd v Leslie (1866) L.B. 1 C.P. 389 (marriage of^ attamted 
person abroad not invalid). This is followed m Quebec, though ^ civil death 
IS there known: Addams v. Worden (1866) 6 B-C-E. 237, and in Ontario: 
Stuart v. Prentiss OMl) 20 U.C.B. 513 (nun). 

13 See Worms v. De Valdor (1880) 49 IiJ.Ch. 261; and compare He SehVs 
Trust [19{B] 1 Ch. 488. 

u Halsbury, Tol. 6, p, 198 (f); Eoote, p, 543; Allen, 46 L.Q.B. (19^) pp. 306 
et eeq, {Legal Butiest p. 66 ff.). 

13 At p. 193. 
i« At pp. 194-195. 
ly 3rd ed., p. 502. 
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misunderstanding of Hyde v. Hyde ; and it has been established 
by two recent cases that a polygamous marriage contracted abroad 
may be recognised in England as a valid marriage and an effectual 
bar, for the purposes of a nullity suit, to a subsequent monogamous 
marriage in England. 

These cases establish beyond doubt that Dicey’s view was 
unsound, and Rule 111 has been amended accordingly. Some 
difficulty may still arise in connection with the rights flowing from 
a foreign adoptive relationship. Dicey, writing before the Adoption 
of Children Act, 1926, thought that no effect would be given in 
England to such rights. Thus, if X dies domiciled in England 
leaving a bequest to ‘ the children of Y ’, Y’s adoptive child has 
no claim thereto, even though by the law of Y’s foreign domicile 
Y’s child has the full rights of a legitimate child. This view has 
been adopted, though not without criticism, in Canada.^® An 
English court might approach the matter in either of two ways.^^ 
It might rigorously apply the lex successionis and deny the claim of 
the adoptive child; or, alternatively, it might hold that whether 
the claimant was a ^ child of Y ’ is a question of status to be 
determined by the child’s lex domiciliL In the latter case, the 
fact that the incidents of adoption by the lex domicilii differ from 
those accorded by English domestic law (which does not allow 
adoptive relationship to affect rights of property would be 
irrelevant. The English courts conceded rights of succession to 
children legitimated under a foreign law for many years before 
legitimation per eubsequens matrimonium became a part of English 
domestic law,^® and it might be argued that there is no reason why 
they should not pursue a like course now in cases where by the 
foreign lex domicilii adoption confers the full status of legitimacy. 

Penal status . — A penal status means one which is imposed upon 
a person in order to deprive him of rights or to inflict punishment 
upon him, as where X is affected with attainder. Such a penal 
status, though inflicted by the law of the country where X is 

3-8 (1866) LB IB & D. 130 (the only authority cited by Dicey). 

3-9 Snni Vasan v. Snni Vasan [1946] P. 67 ; Bamdail v. BaiTidail [1946] P, 122 
(C.A.). Ab to the legitimacy of the children of polygamous marriages, see 
Welsh in 63 L.Q B. (1947) pp. S8-91; and see ante, pp. 225-228; po$t, 
pp. 488-489. 

Welsh, 63 L.Q.E. p 88; Cheshire, pp. 193-194. 

21 3rd ed., pp. 502, 508. 

22 See an anonymous annotation in [1929] 2 D.L.B. at p. 248 ; and Falconbndge, 
Ch. 88. 

25 Burnfiel v. Burnfiel [1926] 2 D.L.B. 129 (a case of intestacy); Be Donald 
[1928] 4 D.L.B. 181; [1929] 2 D.L.B. 244 (a bequest to ‘children’); con- 
trast Re Pearson [1946] V.L.K. 856. 

Of. 63 L.Q.E. (1947) pp 66-6. Bor fuller discussion, see post, pp. 511-614. 

25 See Adoption of Children Act, 1926, s. 6; contrast Inheritance (Bamily Pro- 
vision) Act, 1938, s. 6* 

25 See, e.gf., Be Goodman^ s Trusts (1881) 17 Ch.D. 266; Re Andros (IS^) 24 
Ch.D, 637 ; Re Grey's Trusts [3.892] S Oh. 88. 
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domiciled, and though known to English law, will not be allowed 
to affect X as regards his rights to property in England. 

^It is a general principle that the penal laws of one country 
cannot be taken notice of in another ^ I would % says Lord 
Loughborough, ‘ even go farther, and say a right to recover any 
, . . specific property, such as plate or jewels, in this country, 
would not be taken away by the criminal laws of another. The 
penal laws of foreign countries are strictly local, and affect nothing 
more than they can reach, and can be seized by virtue of their 
authority. A fugitive who passes hither comes with all his tran- 
sitory rights; he may recover money held for his use, stock, 
obligations, and the like, and cannot be affected in this country 
by proceedings against him in that which he has left, beyond the 
limits of which such proceedings do not extend 


I i lustrations 

1. A, a French citizen domiciled in France, is a person of full age, but 
being of extravagant habits is, by a French court of competent jurisdiction, 
adjudged to be a ‘prodigal’, and is placed under the control of a conseil 
judiciaire (legal adviser). He is, as a prodigal, incapable of receiving or 
giving a receipt for his movable property, without the consent of such adviser. 
He becomes entitled to a fund in court in England. The status of a prodigal 
is unknown to English law and is a penal status. A has a right to receive 
the fund in court on his own receipt, in spite of the opposition of his legal 
adviser.-^ 

2. A Roman Catholic priest is a citizen of, and domiciled in, a foreign 
country, under the law of which he is, as a priest, incapable of marriage. 
He marries an Englishwoman in England. The marriage is valid, i a., English 
law does not recognise such a disability as an incident of the status of a priest 

3. An African negro is domiciled in a South African province, in which 
his marriage with a white woman is illegal and criminal. He marries an 
Englishwoman in London. His marriage is valid. 


Rule 112/“ — Any status existing under the law of a 
person’s domicile is recognised by the court as regards all 


Ogden v. Folliott a790) 3 T.E. 726, 733, per Bnller, J. 

=» miioU T. Ogden (1789) 1 H.B1. 123, 135. See also Woljf v. Oxholm (1817) 
6 M, & S. 99. Compare Lynch v. Provtsional Government of Paraguay 
(1871) Ii.R. 2 P. & D. 268; and Huntington v. Attrill [1893] A.C, 150. 
see Rule 22, p. 152, ante. So, also, as regards penalties on the re-maniage 
of divorced persons : Scott v. Att^Gen. (1886) 11 P.I>, 128. A curious question 
is suggested, but not raised, in Tourton v. Flower (1735) 3 P.Wiil. 369: how 
far will an English court recognise the refusal of the law of a foreign domicile 
to permit in3heritance by a Protestant? Or disabilities imposed on Roman 
Catholics in countries such as Mexico? 

Re Seht's Trust [1^3 1 Ch. 488 ; Worms v. De Valdor (1880) 49 L. J.Ch. 261. 
Folliott T. Ogden (1789) 1 HJBl. 123, throws some doubt on the principle^ of 
this rule if carried out to its full extent. See, however, Ogden y. FoUiM 
(17^) (in error), 3 TJR. 726, by which it seems that the real ground of 
decision was that the confiscation by the State of Hew York, being made 
during the Rebellion, was held by our courts inoperative, even as regards 
property in New York. See judgment of Kenyon, C.J., 3 T.R, 731; Newton 
V. Manning (1849) 1 M. A; G. 862, 864. 
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transactions taking place wholly within the country where 
he is domiciled. 

Comment 

Our courts recognise every kind of status or personal condition 
held under the law of a country where a person is domiciled, in so 
far as such status affects acts done and rights exercised wholly in 
that country. Hence it has been laid down, with substantial 
accuracy, that ^ the status of persons with respect to acts done and 
rights acquired in the place of their domicile, and contracts made 
concerning 'property situated therein, will be governed by the law 
of that domicile ; and that England , . , will hold as valid or invalid 
such acts, rights, and contracts, according as they are holden valid 
or invalid by the law of the domicile 

This clearly is so as regards any person domiciled in England. 
The transactions of such a person in England are, in so far as they 
may be affected by status, governed by English law. If A, for 
example, is a Frenchman domiciled in England, his capacity to 
contract in England depends on English law, without reference to 
the law of France.®^ 

The same principle applies to persons domiciled in a foreign 
country. If an English court undertakes to determine the effect of 
acts done and rights exercised in a foreign country where a person 
is domiciled, the court will recognise the effect of his status under 
the law of his domicile without any reference to what would have 
been the status of such a person in England, or to what might or 
m^ht not be the effect of his foreign status on transactions taking 
place in any other country than that of his domicile. 

Suppose, for example, that infancy lasts in a foreign country 
till the age of twenty-four. If A, a person who is of age 
twenty-one, is domiciled in such foreign country, and makes a gift, 
or sells goods, or enters into a contract there, the effect of the 
transaction will be judged of by our courts with reference to what- 
ever be the privileges or incapacities of an infant under the law of 
such foreign country; it may, of course, be that in that country 
capacity is regulated on the basis of nationality and the youth con- 
cerned may be deemed a major by the law of that country, in which 
case English law will follow its ruling. So, again, though civil death 
is not now known to our law,®^ its effects on the rights of a person 
affected by it in the country where he is doiniclled will he noticed 
by our courts, if, for example, under the law of Spain, the 
property of a person who becomes a monk should devolve, say, 

.HdllSmere, s. 381. 

^ Ik iamj of the cases falKng nnder this role the lens actm (or law of the country 
wtos a transacticm tafees place) and the lem domkiHi are the same. It is 
, therefore ditoilt to say for oertam whether the character of the transacMon 
h detemined by oar courts with a view to the te actus or the lea 
&e 1 <3omm. pp. 132, 133. 
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on his heir, English law would recognise the fact of the property in 
Spain of a person there domiciled having, through his taking 
monastic vows, devolved upon his heir* In other words, our courts 
would (it is conceived), to this extent at any rate, recognise the 
effect of the monastic status.^^ 

Rule 113.®^ — In cases which do not fall within Rule 
111, the existence of a status existing under the law of a 
person’s domicile is recognised by the court, but such 
recognition does not necessarily involve the giving effect 
to the results of such status. 


Comment 

Three views as to status . — Three opinions, at least, may be held 
as to the relation between a person’s status, or personal capacity, 
and the law of his domicile. 

First view. A person’s status depends (subject to certain excep- 
tions coinciding in the main with cases falling under Rule 111) 
wholly on the law of his domicile. 

This is the view formerly maintained by many foreign jurists, 
and notably by Savigny.^® 

According to this opinion, a person who is legitimate, or an 
infant, by the law of his domicile, is to be considered as legitimate 
or an infant all the world over. Thus, if A, a person domiciled in 
Scotland, is legitimate by the law of Scotland, he ought, though 
born out of lawful wedlock,®^ to be considered legitimate in England. 
So B, a person domiciled in a foreign country where infancy 
lasts till twenty-four, who is of the age of twenty-two should, 
according to the view we are now considering, he treated as an 
infant in England till twenty-four, and on similar grounds a domi- 
ciled Englishman of twenty-two ought to be considered of full age 
in such foreign country. 

From this view the consequence logically follows that not only 
the fact of a person having a particular status, e.g., of legitimacy, 
but also all the legal effects of such status, ought to be everywhere 

Compare Smtos v, Illidge (1860) 8 C.B.{n.s.) (Ex. Cb.) 861. Tbe case is 
noticeable as showing the extent to which English courts will, in regard to 
transactions in a foreign country, recognise the existence of conditions, such 
as slavery, nnbiOiwn to English law. Compare Madraz^y v, WiUes (1820) 
3 B. & Aid. S58; Enron t- Denman (1^) 2 Ex. 167. 

In support of this Buie, see the authorities given in support of the Buies as to 
pariacular kinds of status. * It is a settled rule of Engliii law that civil status, 
with its attendant rights and disabilities, depends, not upon nationality, but 
upon domicile alone.' Judgment of P. 0., Ahd-uUMes$ik v. Farra (IS^) 13 
App.Cas. 4B1, 437. Compare Amytage v. drmytage [1898] P. 178, 186, 
j^gment of Sir 1. Gorell Barnes; and as to the status of bastardy, see E. v. 

" Bnmphrys [1914] 8 K.B. 1237. 

Savighy, s. 362. 

Compare Buie 120, p. 467, post 



472 


CHOICE OF LAW 


determined by the law of his domicile. If, for example, A is legiti- 
mate under the law of his Californian domicile by reason of his 
parents having been married though bigamously, he not only ought 
to be considered legitimate in England, but ought also (though he 
would be illegitimate according to English domestic law) to possess 
in England all the privileges of legitimacy, both as to the 
inheritance of real estate and otherwise. 

A person’s civil status, in short, ought, on this view, to be 
^governed universally by one single principle, namely, that of 
domicile, which is the criterion established by law for the purpose 
of determining civil status 

This principle has never been fully accepted by our courts, 
though some judges have paid lip-service to it"^®; and the most 
recent pronouncement of the Court of Appeal rejects 

Second view. No status conferred only by the law of a person’s 
domicile is to be recognised as regards transactions taking place in 
another country. 

This view is, in its most extreme form, the exact opposite of the 
first theory. If it were completely carried out, it would make 
status a matter purely of local law. No civilised State has ever 
fully adopted it, and English courts have certainly never gone the 
length of applying it, at any rate in its full extent, to the status of 
persons domiciled in England ; and certain cases exhibit on the 
whole a distinct tendency on the part of English courts to approxi- 
mate in practice to the theory that a person’s status is governed by 
his leos domicilii. Eminent writers have, however, held that the 
view now under consideration was at one time adopted by English 
law with regard to the status of persons domiciled in a foreign 
country.^® 

Third view. The existence, at any rate, of a status imposed by 
the law of a person’s domicile ought in general to be recognised in 
other countries, though the courts of such countries may exercise 
their discretion in giving operation to the restdts or effects of such 
status. 

This is the principle (if so it can be called) which is meant to he 
stated in Rule 113, and which, it is conceived, most nearly corres- 
ponds with the actual practice of our courts. It constitutes a kind 

Mmre v. Suxton (1916) 90 Conn. 16i, where legitimacy was accepted. 

Udny V. Udny (1869) Ii.E. 1 Sc.App. 441» 457, per Lord Westbory ; Scttomnyor 
V, De Barros (1877) 3 P-L, (C.A.) 1. 

Sottomayor v. De Banos (No. 1) (1877) 3 P.D. X; Scjott, L J. (dissenting) 
in Be Luch [1940] Cb. 864 at pp. 894, 907-8, criticised by Palconbridge, 
p. 599. 

Baindatl v. Baindail [1946] P. 192, 128, <nted a«te, p. 466. 

** Be Goodnutii's ftuste (1881) 17 Cb-D. (C.A.) Goodman v. Goodman 
(1862) 3 SoUomayoT v, De Banos (1877) 8 P.D. (O.A,) 1. But 

oontrast Bimonin v. MaMac (i860) 2 Sw, A Tr. 67; Ogdm v. Ogden [1908] 
{CM.) 46; Boyes v. BedaU (1863) 1 H. d; M. 798. 

** Bee Westlake (1st s. 402, and compare Story, s. 98. 

4* See p. 471, ante. 
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of practical compromise between the first and the second views 
and enables the courts to recognise the existence of a status acquired 
under the law of a person’s domicile, while avoiding the practical 
difficulties which arise from subjecting legal transactions to rules of 
law which jnay be unknown in the country where the transaction 
takes place. 

The operation of Rule 113 may be thus illustrated ; — 

The son of a father domiciled in France is legitimate, according 
to the law of France, in consequence of the marriage of his parents 
after his birth. His legitimacy has always been for some purposes 
recognised by English courts.^’’ On the other hand, imder the 
common law, until altered by statute, he was not allowed by Eng- 
lish tribixnals the whole of the advantages which, had he been bom 
after his parents’ marriage, would have accrued to him imder 
English law as his father’s heir, for he was not allowed to succeed 
to English real estate,*^® and even now he cannot succeed to a title 
of honour. 

So again, a person’s appointment as guardian of an infant under 
the infant’s lex domicilii is certainly recognised as a fact by English 
judges,^* but it cannot be said that the powers of a foreign guardian 
have always, as such, been recognised in England.®® 

When the bearing of our Rule is understood, two points with 
regard to it become apparent. 

(1) The Rule, though it is all which can be extracted by way of 
principle from decided cases, is seen to be so vague as to be of 

Tins principle comes very near to the opinion of some jurists (defended by 
Allen, 46 L.Q.E. 277) that a distinction ought to be made between the 
existence of a status — ^for example, infancy — and the legal results or effects 
of it, and that, while the existence of the status ought to be determined wholly 
by the law of the person’s domicile, the extent to which effect should be 
given in other countries to the results of such status, e.g., to the infant’s 
incapacity to contract, depends upon other laws, as, for example, the tex 
loci contractus i or the proper law of the contract. As a speculative view, 
this opinion is obviously open to criticism, but its mconsistency represents 
in a theoretical form the difficulty which the courts of any country are certain 
to feel in practice of either, on the one hand, referring questions of status 
wholly to the lex domiciht, or, on the other hand, entirely refusing recognition 
to personal conditions imposed by the law of a person’s domicile. The great 
practical inconvenience of holding that a man of twenty-four who enters into 
a contract in England is not Ixiund by it here, because by the law of his foreign 
domicile he is an infant, may be taken as one illustration of the difficuliy 
of carrying out to the full the principle that status depends upon the law of 
domicile. See Comment on Buie 139, post. 

In Continental jurisprudence the adea of ordre public results simfiariy in 
deviation from acceptance absolutely of the determination of rights by 
nationality; see Wolff, p. 168 ff. 

*7 mottowe V. Young (1871) L.B. 11 Eq. 474. 

Buie 121, Proviso, p. 497, post. 

See Nugent v, Vetzera (18^) L.E. 2 Eq. 704; Di Saoim v. Lousada (1870) 18 
W.E. 426. 

5® Johnstone v. Beattie (1843) 10 Cl. & E. 42; Stuart v. Bute (1861) 9 H Xi.O. 440; 
Be Chatard^s ^Settlement [1899] 1 Ch, 712. See Eule 119, p. 484, post A 
grant of administration cannot be made to an infant even if emancipated 
by the law of his foreign domicile: In Soods of Duchess (1869) 

1 Sw. A? Tr, 253; In Goods of Meatyard [1903] P. 126, 129. But a legacy 
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comparatively little use for practical purposes. The fact that the 
existence of a particular status imder a person’s lex domicilii is 
generally recognised does not answer the important question how 
far the capacities or incapacities of an individual under the law, 
for example, of his Trench domicile, will be alio wed, by English 
courts to affect transactions in England. The answer to this inquiry 
(as far as, in the dearth of authorities, it can be given at all) 
must he sought for in the rules deducible from English decisions 
with regard to the recognition to be given to particular kinds of 
personal condition or status/^ 

(2) The Rule applies to two different classes of cases, that is to 
say, to cases in which English courts have to consider the effect 
to be given to an English status as regards transactions taking place 
out of England, and to cases in which English courts have to con- 
sider the effect to be given to a foreign status as regards transactions 
taking place in England. 

When, however, the decisions as to particular kinds of status are 
examined, it will be foimd that they throw, comparatively speaking, 
little light on the answer to the question what are the limits within 
which our courts will recognise the effect of an English status on 
transactions taking place abroad. We may probably, indeed, con- 
clude that their inclination will be to give effect to an English 
status as regards transactions in a foreign country; thus, a 
British subject is, under English law, guilty of bigamy, if 
having obtained a divorce from his wife in a foreign country where 
he is not domiciled, he, during his wife’s lifetime, marries another 
woman.^^ A person domiciled in England was formerly incapable 
of marrying his deceased wife’s sister,^® and is incapable of marry- 
ing his own niece, and cannot rid himself of his incapacity by 
marrying in a country where such marriage is lawful and a 
person whose father was domiciled in England, and who was bom 

bequeathed by a testator domiciled in England may be paid to a person who 
is an infant by Enghsh law if he has attained majority by the law of Ms 
domicile (Re Hellmann (1866) Li.E 2 Bq. 363; Domhoe v. Donohoe (1887) 19 
ER.Ir. 349), or is emancipated under that law (Re Da Cunha (1828) 1 Hagg. 
Ecc, 237). So money paid mto court for the credit of a foreign national, who is 
an infant m English law, may be paid out to that person when full age 
IS attained under the law of donucile: Re Schnapper [1928] C5h. 420. But 
it was also ruled, in Re ffellmann, that payment csould be made to an infant 
at the English age of majority, though by his law of domicile he would 
not be a major until age twenty^two. Similarly a fund may be paid to a 
mamed woman if entitled to receive it independently of hex husband by 
the law of her domicile: Re Lett'^ Trusts (1881) 7 LR.Ir. 132. See post, 
pp. 483-484. 

SI Buie 111, p. 466, ante, must always be borne m mind. It denies any effect 
as regards transactions in England to whole classes of personal conditicuxs, 
slavery, as penal or contrary to public policy, 
w Loilef Ouse (1812) 2 Gl. k F. 567 (n); Shaw v. Gmld (1868) XiJB. S HX. 65; 
B. V. Bussell (1^1) 70 998; [1901] AG. 446. The divorce is in 

l^cgland s nullity. See Buie 72, p. 374, ante. 

maak T. Brook (1861) 9 H.XC. IW; Ms JPaim [1940] Oh. 46; and Chap. 27, 
JMea 168, 169, post. 

90 Ms Be WUttm [1900] 2 Ch. 4SI. 
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out of lawful wedlock, was prior to January 1, 1927, when the 
Legitimacy Act, 1926, came into operation, at common law 
incapable of legitimation under the law of a foreign country/^ On 
the other hand, the tendency of our courts is to hold that, as regards 
at any rate, capacity to contract, the effect of an English status 
is, even in the case of a domiciled Englishman, usually overridden 
by the proper law of the contract/® 

The decisions throw more light on the answer to the inquiry, 
what are the limits within which our courts will recognise the 
effect of a foreign status on transactions taking place in England, 
and make it possible to lay down in several cases rules with regard 
to the effect of a given foreign status. These rules may be con- 
sidered applications of Rule 118. 


Mb WrighVs ftmU (1^66) 2 K, & J, 695, 

^ Se0 BmndaU v. Baindatl [1946] F, 122, 128, and Buie 139, poiU 
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Rule 114* — The existence or dissolution of a foreign 
corporation duly created or dissolved under the law of a 
foreign country is recognised by the court. 


Comment 

The principle is now well established that a corporation duly 
created in a foreign country should be recognised as a corporation 
in England. Foreign corporations can sue and can be sued in their 
corporate capacity before English tribunals,^ and English courts do 
not enquire into the constitution of a foreign company.® Also Eng- 
lish courts will normally refrain from intervention in domestic issues 
as between the members of foreign corporations, especially if a 
judgment would be ineffective.^ Whether a company or corporation 
has been extinguished must be determined by the law of its place of 
incorporation.^ If according to that law the corporation is in the 

1 As to foreign corporations, see Cheshire, pp '2o2-*254; WoiS, ss 277-287 ; West- 
lake, Chap. 16, Story, s. 106, n.{a), s. 565, Beale II, pp. 723-^, Good* 
nch, B. 105; Wortley (19331 14 RY.BI.L., pp. 1-17; Earns’worth, The 
Residence and Domicile of Corporations; Niboyet, TraiU de Droit Intematwruil 
PnvS Frangms^ II, pp. 312-381; Raape in Sfcaudinger, Kommentar zum 
BUrgerhchen Gesetzlmh, TI, 2, pp. 120-163, Ruhland, Hague Recueil 45 
(1933, III), pp. 391-472; Johnson, I, pp 159-170, HI, p. 725; Lmdley, Company 
Law {6th ed.), Appendix No, 1; Lloyd, Law relating to Unincorporated 
Associations (1938), pp. 179-205; The Dutch West India Co, v, Hennques 
(1730) 2 Ld. Eaym. 1535; Hetoby v. Von Oppen and Colt's Patent Firearm 
Co,, (1872) 7 Q.B. 293; Bonanza Creek Gold Mining Co, v. The King [1916] 
1 A.C, 566; Russian and Bnglisk Bank v. Baring Bros, [1932] 1 Cb. 435; 
Lasiard Bros, v. Midland Bank [1933] A.C. 289; Burr v. Anglo-French 
Banking Corporation (1933) 149 L.T. 282; Deutsche Bank v. Banque del 
Marekands de Moscou (1938) 158 L.T, 364 ; Dairen Risen Kabushih Kaisha v. 
Shiang Ree [1941] A.C, 37l Whether a partnership is a corporation depends 
on the law of the country in which it is formed; Hellfeld v. Meehnitzer [1914] 
1 Ch. (C,A.) 746. But the k!c fon determines whether partners are to be 
sued alone, together or as a hnn; BuUock v. Caird (1875) LJR. 10 QJB. S76; 
Be Doetsch [1896] 2 Ch, 836; contrast Muir v. Collett (1862) 24 B. 1119. 

* S^ce out of the jurisdiotion is permissible in the case of a foreign corpoor 

tion in the same circumstances as in that of a natural person, wesimm t. 
Aktieholaget, etc, (1876) 1 Ex.I). 237; Scott v. Boyd Waic Candle Co, (1876) 
1 Q,B.I). 404 ; Eamfyn Co, v. OriendUveen Go, (1890) 6 225 ; (C.A.) 

274 ; Lnzard Bros, v. Midland Bank [1933] A.-C. For sernce withk ^ 
jurisdiction see R.S.C. Order IX, rr. 8, 8a. 

* Bradsy v. S, E, By, (1862) 12 C,B, (N.s.) 63, 70, per Erie, CJ. 

^ See v. Btttch Bhmish By, (18^) 21 Beav. 43; Be Sckintz [1996] (3»- 

710; contrast Lewis v, Baldwin (18^) 11 Beav. 15$; Pickering v, Stepkinsem 
(1872) Iva 14 Eq. 322; Westlake, s. 302. 

^ Lamifd Bm, Midland Bonk [19S3] A.C. and aae onto, n. 1. 
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process of being wound up, it can still sue and be sued in England/^ 
but if this process has come to an end and the corporation has been 
liquidated, the corporation is dead in the eyes of the English 
courts." If the foreign corporation has a branch in England," the 
latter cannot sue after the former has been extinguished." The 
branch must be wound up,® and the liquidator can then sue in the 
name of the company, although it has been dissolved. Where 
a corporation is extinguished in its place of incorporation, but a 
branch of it, existing in another country, is still recognised there, 
and that branch claims to have a legal existence in England and 
seeks to bring an action there, it seems very dubious if recognition 
should be granted in such a case.^^ 

Kule 115.^' — The capacity of a corporation to enter 
into any legal transaction is governed both by the con- 
stitution of the corporation and by the law of the country 
where the transaction occurs. 


Comment 

The power or capacity of a corporation is limited in a twofold 
maimer. 

(1) Its capacity is limited by its constitution. A corporation, 
for example, which is prohibited by its constitution from the pur- 
chase of land, has no power to effect a valid purchase of land in any 

* Compare Russian Commercial and Industrial Bank v. Compioir d'Escompte de 
Mulhouse [19*25] AC. 112, Employers' Liability Assurance Corporation 
Sedgwick, Collins d Co. [1927] AC. 95; First Russian Insurance Co, v. 
London and Lancashire Insurance Co. [1928] Ch. 922. If the countTy where 
the corporation was incorporated has come under the control of a de facto 
recognised government, the law of that government and not of the de jure 
recognised authonty determines the constitution and extinction of the cor- 
poration : Bank of Ethiopia \. National Bank of Egypt and Liguon [1937] Ch. 
513; Banco de Bilbao v. Sancha and Rey [1938] 2 K.B. 176 (C.A.). 

T hazard Bros. v. Midland Bank [1933] A.C. 289; Re Russian and English 
Bank [1932] 1 Ch. 663; Re Tea Trading Co and Popoff fl933] Ch 617; 
Deutsche Bank v. Banque des Marchands de Moscou fl938) 15S L.T. 364. 

* Russian and English Bank Baring Bros. [1932] 1 Ch. 435. 

* Russian and English Bank v Banng Bros. [1932] 1 Ch. 435; Be Russian and 
English Bank [1932] 1 Ch. 663; Re Tea Trading Co. and Popoff [1933] Ch. Ul; 
Be Russian Bank for Foreign Trade [1933] Ch. 745. 

Russian and English Bank v. Baring Bros. [1936] A.C. 405, Contrast Re 
Russian and English Bank [1932] 1 Ch. 66S; Russian and English Bank V. 
Banng Bros. [1934] Ch, 276; United Sermce Insurance Co., Ltd. v. Lang 
<1935) 35 S.R. (N.S.W.) 487. 

n Compare Banque Internationale de Commerce de Petrograd v. GoMkaiiO 0 
[1923] 2 KJB. 682, 688, 690, reversed, [1925] A.C. 150 on other grounds; 
Sea Insurance Co. v. Rossta Insurance Co. (1924) 20 308 (C.A,), It 

is dear that the foreign branch could have successfully sued in the country 
where it operated. But, see Re Russian Bank for Foreign Trade [1988} 
Ch. 745, 763, 

« UBdhv, Company Law (6th ed.), p. 1^. Compwre Banque InUrm^made 
ie Oommetce de Petrogrgd v, Cm^ssrm [1^3 ^ 682, Bifdoa 

him ait4 LoeomoUoe Works v. Furness [1906] 1 49 (C A.), See IHciwniif 

Siep^iensm 0872) Ii.B. 14 Eq. 3^, 340. 
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country; for the corporation exists as such only by virtue of its 
constitution, and any acts done in contravention of its constitution 
by its directors or others are ultra vires ^ and in strictness not the 
acts of the corporation. 

(2) Its capacity is limited by the law of the country where a 
given transaction takes place. It cannot do any act forbidden hv 
the law of such country. Thus a foreign corporation authorised bv 
its constitution to acquire and hold land cannot hold land in Eng- 
land in contravention of the Mortmain Acts.^^ 

Similarly an English corporation empowered by its terms of 
association to purchase land, work mines, etc., m a foreign country, 
cannot obtain land in a colony or other foreign country^ if the hold- 
ing of land by a corporation is prohibited by the laws of such foreign 
country. 

^ If a company is incorporated abroad so that by the constitu- 
tion of the company the members are rendered wholly irresponsible, 
or only to a limited extent responsible, for the debts and engage- 
ments of the company, the liability of the members, as such, wiU 
be the same in England as in the country which created the corpora- 
tion.^^ But, with respect to unincorporated companies, the measure 
of liability in respect of any given transaction, seems to depend 
upon the law of the place where the transaction in question occurred 
{lex loci contractus). The law of agency, as administered in that 
placje, would, it is conceived, have to be applied; and the law of 
the place where the company might be considered as domiciled 
would only be material for the purpose of determining the authority 
given by the members to the agents by whom the transactions in 
question were conducted 


Illustrations 

1. X takes shares in an English company constituted under the Joint Stock 
Companies Acts as a limited company with general powers, which it uses for 
the carrying on of a mining business in California. The company works a 
mine there, and incurs a debt for which, under Californian law, X is, as a 
member of the company, personally liable. An action is brought in England 
against X for the recovery of the debt. X is not liable, i.s., X’s liability is 
limited by the consHtution of the company.^^ 

2. A, a Russian company, shares wiHi X its local business, and is a 
share in X’s business outside Russia. A Soviet decree of December 1, 1918* 
makes insurance a state monopoly and provides for the liquidation of 
Insurance companies. A ceases Russian business, but by its Engli^ agent 
carries on other business up to December 81* 1919. A is placed u^r 


** Compare Great West Saddleru Co. v. The King [1991] 3 A.O. 91; Bm$MM 
Creek OoU Minim Co. v. B. [1916] 1 A.G. 666; OhaudUre Gold Mining Co. 
V. Deehatais (1874) L.E. 6 F.G. 377, 

General Steam Navigation Co. v. (1848) 11 K. A W, 877; 

iron and LocomoUve Works v. Kumess [1906] 1 X.B. 49 (O.A.). 

Bateman v. Serviee (1881) 6 App.Cas. 886; p. note 69, ante. 

Iiindley* Compam iOiiD* 6lh ©d., 1^. Bee Maunder v. iJogd (18089 

it EL 718; SfaOT, s. m a; WoS, s. 388; Beak, H, pjg. 1193^1199; HI, 
m 19(^1804; Johnson, ID. p. 787; and Buie 169, poet, 
tn Medon iron ^ Locomotive Works v. Fumese [19&J 1 K,B. {C.A.V 19. 
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liquidition in England in 1926, ard the liquidator daim'^ due hr X 

an the non-Russian business. X denies liabilitj' un the ground of tne decree 
as terminating A's power to do business Since the decree does not prevent 
A carrying on business out of Russia by an agent, Mho can act until his poMer 
IS revoked by the liquidator, A's claim is valid.^' 

3. The Y bank was incorporated in Russia in 1911 and established a 
branch in England in 1915. In 1918 the bank was dissolved by a decree of the 
Russian Soviet Government In 1921 the managers of the English branch 
jsued Z on a debt due to the bank. The action was stayed. Ihe Y bank 
existed no longer However, upon an order for windicg-up the English 
branch, the liquidator appointed by the English court can bnng tlie action, 
notwithstanding that the bank has been dissolved.^ ^ 

4. X, resident in England, is a shareholder in a Missouri company. Under 
the law of the State the company is declared to be dissolved, and all its 
property is vested in a State official, A. (Sembk) A can claim in England 
from X pajonent of contributions on winding-up. 


Bumm Insutanee <7o* t. Imion md tnmnmf Cd. [IM] 

Smwft 9 ^i EngUsk Bunh v, Bdrtn^ Broi. [19^1 1 Ch. 435; [1936] A.& 468* 
Ami «oe p, 477, notes 9 & 10. 



Chapter 20 


FAMILY RELATIONS 

1. HUSBAND AND WIFE 

Rule 116. ‘ — The authority of a husband as regards the 
person of his wife while in England is not affected by the 
nationality or the domicile of the parties, but is governed 
wholly by the law of England. 

Comment 

The question, •what amount of control a husband may exercise 
over the freedom of his wife, and what amount of force (if any) he 
may use in controlling her, must be answered with reference to the 
law of the place where they are residing. In effect our courts m 
this regard substitute the incidents of marriage as a status in Eng- 
land for those of the status of the law of the domicile of the spouses 
in accordance with Rule 113. 

Our courts certainly would not allow a foreigner, when in Eng- 
land, whatever might be his domicile, to exercise over his wife, or 
vice versa, any power which might not be lawfully exercised by an 
Englishman or Englishwoman. Nor would they (semble) interfere 
if the exercise of power was valid by English law, hut excessive by 
the law of the domicile of the spouses. 

The English courts have jurisdiction to entertain an action for 
restitution of conjugal rights if the respondent is resident in 
England, whether or not the petitioner is resident or domiciled in 
England.^ It is not a good defence to such an action to show that 
the husband is incarcerated in a fortress or the wife in a convent, 
in accordance "vdth the law of their foreign domicile.® 

2. PARENT AND CHILD* 

i 

Rule 117.* — ^The authority of a parent as regards the 
person of his child while in England is not affected by the 

i The English courts do not appear to ha^e (sonsidered problems of the Conflict 
of Laws in relation to such matters as a husband’s right to beat hm wife or 
to read her correspondence, or a wife’s right to nse her husbaod’s name; bat 
for discussion of continental authorities, see Wolfl, p, ^9. As to effect 
of marriage on property of husband and wife, see in reference to 
r Enle 197, p, 629, and pp. 636, 641-4, post, and to movables, Rulee 170-171 

* Tlomton V. fhmtom (1886) 11 P.5. 176^ and see mU^ p* S3T, Bale 31* 

* Mmhmt v. Herbert {1&9) 2 Hagg*Ckms, 263. 

^ See mkm m cpptmte i^ge. 


480 



FAMILY RELATIONS 


4^1 


nationality or the domicile of the parties, but is go\erned 
^v holly by the law of England. 

Coniment 

By the law of England, the parental authority of a foreign 
father over his child — ^whether of a monogamous or polygamous 
marriage — is recognised, but ‘ the authority so recognised is only 
that which exists by the law’ of England. If, by the law of the 
country to which the parties belonged, the authority of the father 
was much more extensive and arbitrary than in this country, is 
it supposed that the father would be permitted here to transgress 
the power which the law of this country allows ? If not, then the 
law of this country regulates the authority of the parent of a 
foreign child living in England by the laws of England, and not 
by the laws of the country to which the child belongs 

A Frenchman, domiciled m France, is travelling m England 
with his son ten years old. He flogs the child for some fault. 
Whatever the laws of France, the father^s authority to administer 
such punishment cannot be questioned in an English court, since 
he has not exceeded the limits of authority recogmsed by English 
law. If, again, the French father, in punishing his son, exceeds 
the limits of what is deemed by English law reasonable chastise- 
ment when inflicted by an English parent, he cannot justify his 
conduct here by showing that the punishment is allowed by French 
law. 

Dicey’s view that foreign law is inapplicable in cases of this 
sort is confirmed by the Guardianship of Infants Act, 1925^ which 
provides in s. 1 : — 

* Where in any proceeding before any Court ... the custody 
or upbringing of an infant, or the administration of any properW 
belonging to or held on trust for an infant, or the application of the 
income thereof, is in question, the Court, in deciding that question, 
shall regard the welfare of the infant as the first and paramount 
consideration, and shall not take into consideration whether from 
any other point of view the claim of the father, or any right at 
common law possessed by the father, in respect of such custody, 
upbringing, administration or application is superior to that of the 
mother, or the claim of the mother is superior to that of the father 

This provision has been held to be imperative, even where the 
parents are foreign nationals domiciled abi^ad : the English court 
* 1 $ bound in every ease, without exception, to treat the welfare 

^ See Story, n 46S a; Cheshire, p. 531; Itestatement, as. 14^151; Goodrich, 
w. 1^194; Wolf, sfl. 366-SrO! 387-^; Scbioitthot. p, m et 

* BmJokfutme y. Beattie (1843) 10 Cl k F* 49, 114; }iugent v. ftium <1366) 

I 4 .B.. 3 704. The matter is reaHy one of puhlk law, not of ciyil rights, 

and foreign law is, therefore, inapplicable. 

• See Plies OB86) 04 L.T. 386. 

^ Mniloyiff T. Bmm a84a} 10 Cl t F. 42, 1X4. 

a. 31 
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of its ward as being the first and paramount consideration, what- 
ever orders may have been made by the courts of any other 
countr\' 

illustrations 

1. H and W were British subjects domiciled and ordinarily resident in 
England. W took the four infant children of the marriage to the U.S.A. 
and kept them there without the consent and against the will of H. H then 
made a settlement on the four children and took proceedings in the Chancerv 
Division to enforce the trusts, the children thereupon becoming wards of 
court The Court of Appeal held that H was entitled to an injunction 
restraining W from keeping the infants out of the jurisdiction, notice thereof 
being served on her under Order XT. ‘I agreed said Romer, LJ, ‘that the 
beneiit of the children is the first consideration for the court In my opinion 
the children of British i^arents who are wards of court should not, in the 
absence of special circumstances, be permanently resident abroad, and it is 
plainly right and for the benefit of the children in the present case that they 
should be brought to this country.’ ® 

2. The marriage of two domiciled Danes was dissolved by decree under the 
la\^ of Denmark, the custody of the son of the marriage being awarded to the 
father, and access to the child by the mother being refused. Thereafter, 
both parents being resident in Scotland, the mother petitioned the Scottisli 
court for access to the child * in respect of her natural rights as his mother 
It was held that, the question of access having been determined by the court 
of the parents’ domicile, the petition must be dismissed^® But ‘it was not 
disputed that, if it wxre relevently averred that the interests of the child 
demanded either a change of custody or an arrangement for access, the court 
w'ould have power to interfere in order thus to safeguard and secure the 
child’s interests 

3. H, a British subject domiciled in Northern Ireland, was married in the 
U.S.A. to W, an American citizen domiciled in Florida. W thereafter 
obtained a decree of divorce and custody of the child of the marriage from a 
Florida court H brought the child to Northern Ireland. 'W' petitioned the 
Irish court for custody of the child. It was held that (1) as the Florida 
court had no jurisdicUon to pronounce a decree of divorce, H not bring 
domiciled in Florida, the decree for custody was not binding in Northern 
Ireland; and (2) the welfare of the infant being the principal consideration, 
custody of the infant should be decreed to 

4. W, a British subject, married H, a Belgian. W petitioned for divorce in 
the Belgian courts, and her petition being dismissed, H became, under Belgian 
law% guardian of the infant and entitled to custody. W took the infant to 
England and w^as ordered by the Belgian court to return him to H, H 
petitioned the Chancery Division for custody. Morton, J., held that (1) the 
first and paramount consideration under the Guardianship of Infants Act, 
1^, s. 1, is the welfare of the infant; and (2) while the court ought to 
give due weight to any view's formed by the courts of the country of whhh 

« Re B*s Settlement [1940] Gh 54, distingmshing Nugent v. Yetzera (1866) 
TjJBi, 2 Eq. 704, and Di Suvini v. Lousada (1870) 18 W.B. 425. See comment 
in 21 B.Y.B.IIJ., pp. 204-205 ; 4 Mod.L.B. p. 64. 

* Re LiddelVs Settlement Trusts [1086] Ch. 

Wesiergaard T. Wesiergaurd [1914] S.G. 977. 

Ibid., at p. 982, per Lord Guthrie. Compare Badoyemteh v, 

[1980] S.C, 619, where the court granted custody of a child to a YugoeUv 
father in pursuance of a Yugoslav decree, after making inquiry as to the 
means of the petitioner and the arrangements for the dhiWe journey to 
Belgrade and her upbringing there. 

Re KM.h. [1^] N.Ir. 56, See also Re Kinder&ky [1944] Ir.a Hi. 
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fije infant is r. national, the court must e.\ercLse a judsment of oun 
Custody ;*'as a\\arcled to \V" 

5, infants ^vere made uards of court m England oy th.eir OiOtaer, W 
H, ^\hv> \was domiciled m Scotland, brought an action* m the Court of 
Session for divorce and custody. Being advised that tiie Court of Session 
might feel a difiicult>" in exercising its jurisdiction o^er the children because 
they were ^aards of court in England, he applied to the Chancery Di^iision 
for leave to apply for custody in the action in the Court of Session and to 
carry out whatever order that court nught make, or, alternatively, for leave 
to either parent to apply in that court, in that action or otherwise, notviith' 
standing that the infants \^ere %^ards of court in England. Vaisey, J., held 
that neither form of relief was proper to be granted as the jurisdictions of 
the courts of England and Scotland for the care and protection of infants 
were exercised concurrently and could not conflict.^^ 

6. H, an interned enemy subject, obtained a divorce from W and custody of 
the children. After his repatriation to Germany he applied to the Chancery 
Di^ision for an order permitting him to have the children sent to Germany 
The children being British subjects, the Court of Appeal held that considera- 
tions of public policy must prevent the court from ordering them to be sent 
to Germany.^ ^ 


Rule 118.^® — The rights of a parent domiciled in a 
foreign country over the movables in England belonging 
to an infant are governed by the law of England. 


Commeist 

There is little authority as to a foreign father^s rights in respect 
of the movables of an infant. In the earlier cases there was a 
tendency to hold that the matter was governed by the law of the 
father’s domicile. In Gambler v. Gambiers^^ H and W, being 
domicOed in Holland, were married there and later acquired an 
English domicile, and had children bom to them in England. On 
the death of W, H claimed the enjoyment of property settled on 
their infant children, by virtue of Dutch law and a judicial decree 
pronounced in Holland while the parties were domiciled there. It 
was held that the claim was governed by English law, as the 
le3c domicUiL Conversely, the English courts have more than once 
allowed a father domiciled abroad to receive or administer property 
to which his infant children have become entitled.^* The eariier 


** Be B's Settlement ri940] Ch, 54. Cf. Be McKee [1948] 4 D.L.B. 339. 

Be Settlement [1945] Ch. 44. See n B.T.B.I.L, p. 286. 

« UhUg V. Uhlig (1916) 33 T.L.H. 63. 

Dkey qualified the rule by ti® word ‘ probably addiug that the 
rights were ^possiblv governed bv the law of the parent ’s domicile ‘ (3rd ed,, 
p. 515). For the reasons stated lia the Comment, the qualification now appears 
to be unnecessary. 
a885) 7 Sim. m 

Thus in Be BrmemV Trust (1865) 12 L.T. 48S, a fund devolving on an infant 
under a Brwmm settlement was ordered to be paid to his fa^r, w|^ was 
sntitled under Prussian law to receive the fund and administer during the 
mfanl's minori^. ^ also Be BTeBmaiw’# (1866) LuB. % Eq. S63; and 
eompare Be Cfiehtm*s Trust (1856) U 267 (receipt of SeoHi^ 

curator M a valid disdiarge of a debt owing to a Seoidsh infant) ; Mmkk 
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authorities were considered by Kekewich, J,, in Rc Chatardh 
Settleinenir'^ In that case infants of French nationality and domi- 
cile had become absolutely entitled to a fund in court, and it was 
proved that by French law their father was entitled to receive 
and give a legal discharge for all moneys coming to them during 
infancy. The learned judge held that the court was not bound 
to pay out the money to the father as of right, but that evidence 
ought to be adduced showing that the fund would be applied for 
the benefit of the infants. 

This decision appears to be confirmed by the Guardianship of 
Infants Act, 1925, s. 1,"^ which proAudes that the court, in deciding 
questions relating to the administration of any property belonging 
to or held on trust for an infant, or the application of the income 
thereof, shall regard the welfare of the infant as the first and 
paramount consideration. The section is imperative, even where 
the infant and its father are foreigners ; and while the court should 
not disregard the lex domicilii or the lex patriae^ it is bound to 
exercise a judgment of its own.^^ 


3. GUARDL4N AND WARD*" 

Rule 119. — A guardian appointed under the law of 
a foreign country for a child domiciled in that countrj* 
can exercise, subject to the discretion of the court, control 
over the person of his ward in England, and OA’er movables 
belonging to his ward situate in England. 


y. Darhnq (1871) L E. 12 Eq. 319 (Scottish curator held not bound to pay 
into court assets belonging to the infants receivable under m EngHsh will); 
Coomhe V, Ooombe [1909] T,H. 241 (‘ The court of the domicile of the fatte 
is the court to determine the guardianship of his minor child'). 

[1899] 1 Ch. 712. 

Followed m Dhaniaral v. Holmpatrick [1935] Ir.B. 760, where an Indian girl 
aged seven, domiciled in Indore, won a prize in the Irish sweep. By Indore 
law her father could give a good discharge for the money. The court held 
that he was not entitled as of right to the fund, and ordered payment of 
the interest to the father for seven years, keeping the corpus intact. But th* 
decision was distinguished in Orlando v. Finigall [1940] Ir.R. 281, where 
the court ordered payment of the * far-fiung treasure of the Irish sweep ' to 
the father of an infant prize-winner who was domiciled in New York, by tJbe 
law of which State the father was as guardian entitled to sue for all pr<^rty 
due to the infant. Compare Re Burnett [1936] 4 D.L.E. 355, where the motto 
q£ an infant son (both domiciled in England) claimed life insurance moneyo 
in Ontario on the ground that she was his guardian under the G-uardiaa^ip 
of Infants Act, 1925. The Supreme Court of Ontario heE that she wm to 
entitled unless she proved that by English law, or under an order of th> 
English court, she was entitled to receive the money (not merely thiM; siis 
was a proper person to receive it). 

See p* 481, ante. 

at &s Sm^rnent [19401 Cb. 54, ante. 4S1-2. 

** SB- 499, 499 a ; Cheshire, p. SSL ; B^tatement, as. 149-151 ; Gotombf 

. ^ 182-194; Woilf, se, 865-070. 
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Comment 

There has been a clear development in the English law as to 
this topic. The earlier \iew treated guardianship as substantially 
local, and a part of the administrative law of each country, 
without extra-territorial validity. Hence, in 1^43, it was held"* 
that a guardian appointed in Scotland held no authority in 
England, and other guardians were appointed, and in this case it 
was said that : — 

* Foreign tutors and curators . . . cannot be English guardians 
without being able to derive their authority from some one of those 
sources from which the English law considers that the right of 
guardianship must proceed; and it has before been shown that 
the rights and duties of a foreign tutor and curator cannot be 
recognised by the Courts of this country with reference to a child 
residing in this country. The result is, that such foreign tutor 
and curator can have no right, as such, in this country; and this 
so necessarily follows from reason, and from the rules which 
regulate in this respect the practice of the Court of Chancery, that 
it could not be expected that any authority upon the subject 
would be found 

But in a subsequent case the House of Lords indicated that 
the decision in Johnstme v, Beattie rested upon a narrow ground. 
^ All that was decided there was, that the status of guardian not 
being a status recognised by the law of this country unless con- 
stituted in this country, it was not a matter of course to appoint 
a foreign guardian to 1^ English guardian ; but that that was only 
a matter to be taken into consideration And the more recent, 
and reasonable, doctrine recognises the existence of the foreign 
guardianship as conferring rights which the court should normally 
confirm if they are called into question. In Lord Campbell’s words, 
*the benefit of the infant, which is the foundation of the juris- 
diction, must be the test of its right exercise This principle 
was not accepted in Nugent v. Fefaera,*** where Page Wood, V.-C., 
hdd that the court would not from any supposed benefit to infant 
subjects of a foreign country, who had been sent to England for 
the purposes of education, interfere with the discretion of the duly 
appoint^ foreign guardian, when he wished to remove them from 
Bni^nd in order to complete their education in their own country. 
And in the more recent case of Monaco v. MonacOf^* wbw 
the question arose whether an infant should be removed fetmi 

w Mmim$ V, Biatlis (1843) iO Cl.. 4 P. i%. 

» ItfA, p. 114, not Loti CotkakBm- , 

w Sinmt T, But$ 9 440, 4T0. pw Loti Craawdrtli. For wgr- 

of an gnaxdian 1 ^ ike Cape, see v. Ck4tm§nd (IM) 

m E.C. 990. 

» an.. Kip. m. a. B« cnuiteni'i [ia»} i a. m. 

** S <S. Di Sami r. htmmbt WHO} IS WJB. 4M. 

** mm m m . m. 
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England against the wishes of his grandfather, the reigning Prince 
of Monaco, the court seems to have concerned itself solely 
with ascertaining who was the infantas guardian according to 
Monegasque law. 

The effect of the most recent decision,^® however, is to reaffirm 
the test laid down by Lord Campbell. The welfare of the infant 
is the prime and paramount consideration, in terms of the 
Guardianship of Infants Act, 1925, s. 1, even though the infant 
and its guardian are domiciled in a foreign country ; and if there 
are an}" observations in earlier cases which state or imply a 
contrary view, those observations ought not to be followed at the 
present day.^^ 

As in the case of parental and marital rights of control, the 
power of a foreign guardian over his ward is limited to the power 
possessed by a guardian under English law, mutatis mutandis/- 
Thus normally, a guardian appointed in Italy for an Italian ward 
may remove the latter from England without exposing himself to 
any legal proceedings/^ provided such removal is in the interests 
of the ward. 

As regards the movable property of a ward situate in England 
it appears in principle that the guardian’s power of disposal 
should be regulated by the law of the country to which he owes 
his appointment as guardian, and it has been held““ that a 

30 He B's Settlement [1940] Ch 54 

31 Ibid., at pp. 63-64, per Morton, J Compare Re Luck [1940] Ch 864, 908. 
per Scott, Xi.J. 

32 See JohnstoTie t. Beattie (1843) 10 Cl. & T. 42, 113, 114, per Lord Cottenham; 
the language of Wood, V.-C., in Nugent v. Vetzera (1866) L.B 2 Eq. 714, is 
wider in terms, but it does not appear that it was meant to admit the right 
of the exercise by a guardian of methods of control disapproved by Engh^ law. 

33 Nugent v. Vetzera (1866) L.K. 2 Eq. 712. Contrast Dawson v. Jay (1854^ 
8 De Gr.M. & O. 764, which is explained by Lord Campbell in Stuart v. Bute 
(1861) 9 H.L.C. 440, 467, as depending on the specaal circumstances of that 
case. But see also Uhltg v. Uhhg (1916) 33 T.L.E. 63, p. 483, ante, which 
turns on the position of children in war time when an alien enemy father 
seeks to remove them from the United Kingdom. 

34 It is expressly stated in the judgment of Kekewich, J., in Be Chctcrd's Settle* 
ment [1899] 1 Ch. 712, 716, that a trustee would have had a legal discharge 
if he had paid trust funds to the guardian of the infants; what, however, that 
case established is that, where there is a fund in court, the court need not 
order payment out to a foreign guardian as a matter of right, but may if il 
thinks fit reqmre proof that the funds will he duly apphed by the guardian. 
Compare the decision of an analogous point in regard to the curator of a 
lunatic, BiUgtin v. Ooutts df Co. [1916] 1 Ch. 696, where it was held that » 
bank ought to have paid over funds of a lunatic to a foreign curator without 
requiring the latter to obtain an order from the court, and that it must pay 
the costs of the needless action. See also Re White [1918] 1 Ir.B. 19. 

33 Maekie v. Batting (1871) L.B. 12 3Bq. 819; Be Crichton's Trust (1^5) 
L,T.(o.s.) 967* As regards Scotland, fey s. 13 of Judicial Eactors (Scot- 
land) Act, 1889, all the funds of any mincar’s curator bmis anywh^ iBr 
. Irtish temtorjr shall be paid to the mrator on the production of the ofcial 
extract of appmntment, thus removing aU possibility of doubt. Ckmpare Re 
Bmm *0 Trust (1865} 19 L-T* 488, m wmeh ptTOent was ordered ta tiae 
latliar of an infant as guardian under the law of Fmssia. Ckmtrast Be JM* 
fitanii (1866) L.B. 2 Bq. 363, in whi<di payment was refused jh amdeigoi^^ 
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Scottish factor loco tutorh and curator bonis is the proper person 
to retain the English assets of Scottish minors. But the actions 
of the guardian are subject to the control of the court, which 
may conceivably but not normally, in a suitable case treat a 
foreign infant as a ward of court. 

The authority of a foreign guardian who is not appointed by 
the court of the foreign infantas domicile (e.?.. of a guardian 
appointed by a French court for an Italian infant), will, it is 
conceived, not be recognised in England, unless indeed recognition 
would be accorded to it by the courts of the domicile. “ 


4. LEGITIMACY. LEGITIMATION, AND \DOPriON 
(1) LEGITIMACY"^ 

Rule 120. — (1) A child bom anywhere in lawful wed- 


IS legit 


(2) A child not born in lawful 
legitimate in England if. and onlyA 


k IS ii<embie\ 


Circumstances, showing that the court has a discretion. That case, howvxc*' 
IS very briefly reported and the matter seems to have been hardK argued ar 
all: see Re Chatard's Settlement [1S99] 1 Ch. 71*2. 

Broun v. ColUns (1883) 25 Ch.D. 56. Re Monteigu (im\ 28 Ch.J), 82 
(directions as to religious education of infant ward resident m Jersey with 
mother) Compare De Pereda v Mancha 19 Ch.D. 451. Wheic an 

infant residing abroad is a necessary part\ and the foreign guardian does not 
appear, both having been served with notree of the the court <'an appoint 
a guardian ad litem; White v. Duvernay [1S91] P. 29i) The court may. on 
being satisfied that orders will be obeyed, allow an infant ward of court to 
he removed from England: Re Callaghan (1SS5) 28 Ch D. 1S6; He Medley 
(1871) 6 Ir.R.Eq, 339; Re Plotnky (1882) 47 L.T. 283. 

It has never been decided in England which foreign court has jurisdiction to 
appoint a guardian to a foreign infant. On principle, the forim domxctUt 
has such jurisdiction: see the South African case of Leyland v, Ckeittynd 
(1901) 18 S.C. 239. SchmitthoS (p. 2S8, note 5} argues that the English 
courts would also recognise the guardian appointed by the court of the child’s 
nationality, citing Re Bourgoise (1889) 41 Ch.D. 310. Will the English 
courts give effect to a decision of a foreign court displacing a guardian? Tlw? 
point might have arisen in Besant v. Narayamicth (1914) 30 T.L.E. 560, had 
the Judicial Committee decided in favour of the parent m Madras, who had 
entrusted his son to a guardian to be educated in England, and who desired 
authority from the local court to revoke his delegation to the guardian. 

« See Story, s&. 87a, 93^93w, 105, 106; Westlake, pp. 10W03; Cbesbire. p. 497 
et »eq,; Bestatement, ss. 137-141; Wolff, ss, 359-365; Tamtnr, * Legitimation, 
Legitimaev and Becogmtion in the CJonflictof Laws IS Can.Bar Bev. (1940), 
689, 691; Welsh, ‘I^itimacy in the Conflict of Laws \ 63 L.Q.B. (IW) 66. 
A child conceived before hut horn after the marriage of its parents is presumed 
to he legitimate. A child ccwnceived before hut bom after its pamita have 
ho^ validly divorced is also ]^eaiimed to be legituxiate : Re Lemm'i BuUe- 
mmt Tfmti {1946} 116 L.J.Oh. In both casea, however, the preaumptioii 
may be rebutted, isihject to such of evidenoe of the te fm% aa ^ rule in 
BviMU V. Eawalf Bresumably a child ooeoeived while a 

foee^ dtoiee of judicial eeparariem h m force would be ftmamed, to bt 
iSBigilmate, aa le the case with a eBM tmmftA while m dame of 

ludioiiJ mpmtkm m In force: BttemfM v. BtUnfeli [1940) F, 06. 
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the l aw of the domicile of each of his par ents at the Hahc n f 
his bir ths 


Prov ided that a child who is legit i mate under clmisp (■» 
of this Eule cannot (semhle) succeed as heir 
re al estate, or t o a dignity or title of honour , or to an 
en tailed interest in personalty, nor can anyone except his 
i ssue inherit such a dignity or title or estate from him as 
heir. 

Comment 


(1) B irth in lawful wedlock. Di cev^s comment on clause (1) 
of t his Rule ^yas tha t ‘ if ^anyj ispute arises as to the leifitimac y 
of a child ostensibly born in lawful wedlock^ it will be found th at 
th e matter in dispute is not the souadiiess of Ilule [120], but 5tS er 
the validity of the marri age or the fact of the child being bo m 
i n wedlock. T he principle itself, expressed in th ^ ic beyond 

Th is is all that Dicey had to sa y abou t legitimacy ; but his br ief 
treat ment hardly exhausts the difficulties -^JLlihe su bject . It is 
proEablv true that problems of th e conflict of laws have^ost fr e~ 
q uentlx^^isen in this deld because tEe English conception of lawf ul 
we dlock differs or has differed from that of other systems of 
In this connection it used to be thought that polygamous marri ages 
we re wholly unrecognised by English law and that the is sue of su ch 
un ions could not be legitimate.^j^ But it is now clear that such 
unio ns are recognised for many purposes and possible that they 
are recoj^sed for all purposes, except where there is some compell ing 
re ason to the contrary; fo r example, t he inapplicability of the 
m atrimonial machinery of the En^lish^durts^ the law of bigam y^ 
or such rules of English law as ar ^ tn t.hft old doctrine th at 

hu sband and wife are It is also clear from recent dicta** 

that the issue of such unions may be l egitimate and as such ent itled 


3rd ed., pp. S20-1. 

See ae to validity of marriage, Chap 27, Buies 168, 169, post 
^3 See «.g. Brook v. Brook (1857) 3 Sm* & O. 481 ; (1861) 9 193 {marriage 

to deceased -wife’s sister in Holstein); Be De Wtlton [1900] 2 Cb. 481 
(marriage to niece in Germany); Be Paw [1940] Oh. 4$ (marriage to 
deceasea sister’s husband in Germany), 

« Be Bethell a887) 38 Gh,H. 230, a <»se which, as pointed out ante, p. m, 
is reconcdable with the most recent authorities cmly on the aasnmi^um that 
the man’s English domicile at the date of his Baralong mairis^ was a 
material fact. Contrast Be Ullee Om) 53 71; 54 Ii.T, 386, 

Brmi Voean Stmt Vesm [1946] F. 67; BomdmH t, BmftdeH [194$] P. 192 
PP 224-328. 

. inis, p, 227, 

The S$nka Peerage Claim tl946j 1 All 348, 349, per Boxd Ma a gba i ^ t 
ante, p, BmndaB [1946] F. 1^, m-d» died mde, p, 








FAMILY RELATIONS 


489 


to succeed to property as chil dren, at any rate in cases where the 

man h as married only one woman .^^^ 

But Dicev did noLcm si ^r t he probl ems which arise out of the 
fact that by the domestic law of some forej,gn coujitne s (upi'.keThe 
domestic law of England) a child mav in cer tain cjxmmistaKces_^e 
|pgitifhati~ i^n~though his parents were not xali dh' marri ed. It 
is not 
“ every 

som e marriage In any event, that view seems too narrow 
and was not adopted in the most recent English decision. ’ For 
these reasons a second clause has been added to Rule 120. 


altogether c^r whether he shared Westlake's view that 
niifLutinn-iif l^tiTnaoy musTJinvnlvp~fFa>~7irrhp validity of 


(2) Le sitimaciJ bv the lex domidlii-ai each paren t. 'Hi is mo re 
difficdt ph ase of t he, jpiablem oLlegitimacv mav. a s a matter of' 
prinriplp, he approa^bpfl frf.T» any one of three poin ts of view : 
first, fro m the poinlL Qfjaew-tlu*L-laffiLlMa>»Y is or may be a question 
of stat us, and the ref'^''** f >e governed by the law of the child’s' 

domkile of origin®"^; second ly,^ from the point of. -view, that, the 
meani ng of the term ‘ chffdren ’ in a wil l or settlem ent is'of may 
be a question of construction, and therefore should he govemed-by 
the l aw of the testator’s domicile or the proper la w oi_the.settljer 
ment ^"^ : or thirdly, froip thFnoint of \- iew of the rule of English 
dom estic Taw that children not bdm in lawful wedlock a re illegi- 
tim ate. and theref ore children borpjpf a marriage which is invalid 
by the English CodBict nf laws m ips nrp 6 bfe @(ms, 

hnweveirmn be and have been raised to each of these views. " The 


the lex domicilii. 



It is true that in The Sinha Pcemge Claim [1946] 1 All E.B. 348, 349, Lord 
Maugham added the qualification * except, it may be, the inheritance of real 
estate before the Law of Property Act. 1925, or the devolution of entailed 
interests as equitable interests before or since that date, and some other 
exceptional cases *. But this observation must have been oUtet^ because the 
marriage in question was held to be monogamous. It is difficult to see why 
the rule in BkUBhistie v. Vardill (1839) 7 Cl. k F. 895 (that is, the proviso 
to Eule 120, ante) to which Lord Maugham was referring should a^Iy at 
all il, the marriage is valid. It has never been held that the rule applies 
so as to prevent the issue of a marriage within the prohibited degrees of 
English domestic law from succeeding as heirs to real estate in Kagland« if 
the marriage was valid by the law of each party's ante-nuptial domicile. 

See wdf, p, 8^; and with regard to the issue of a 'putative marriage’, 
Bkoo Boo% Leong v, Khoo Bean Twee [1936] A.C. 539, 543; Bertkiamne v. 
DaeUmt [im} A.O. 79, 87^, In Shaw v. GoaZd (1868) L.B. 8 H.L. 56, 
and Be ^Ung [1908] 3 Ch. 344, the Scots doctrine of putative marriage 
wa« held on the facts to be inapplicable. 

♦* Weetlahe. pp, 106, 231. 

Welah, 63 L.Q.B. a947) 65-^. 

He Bm^gehem [1948] Ch* 79. 

496-ai? Wolf, pp* 888^; Sdhmitlliof. p, m The dkta 
relied on by Cheehire in aupp^ tMs view {at pp. ^^^1) are all latai 
^ fxoni cases on kagitoaiian % sabeeunmt mamage, mk legitimacy. 

m wekk, m m 

9^ WesOaim, im. 106* WX; d. H<nm. Ceum, p. m 

^ f. 196, Mm psait aotn p, 
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that r>f if illftffiiififtate. hQaL..4gmah£ ^ nf 

npoT^ - iLg^omiciIe of origin if its dom icile of origin 
depe nds upon its leg itimacy ? The diffijc«Uy-~4ees^^ 

ariseJi^tha„(A]Id2saiajmt.s_^x ^dom 

th e .child is born : buLirt af^l east two of the d ecided^ases. l^^'^hp 
, * f?it he3;.„and mother were domiciled m different cou ntries. The pbjec- 
tion to the second view is that it ha^now been decided that the 
qu estion whether a f-hild cantaEe*'Tllide i or 

domiciled in Engla nd 

a questioiL_of status, and not a question of coaiStructioRy^®^' so that 
it would , appear to he inelegant that the question whether a child 
is legitimate^ a nd can suc c^d a^sucn, should be treatedTsimpI v^ 
Ol ^of constnictiOTi: i'b eohjection to the thir<T view: i s thi^t,J^Ly 
‘ pr ojecting a rule of English domestin Ja w into the confl ic t of la ws7 
" it fails to take aceo iint oi jhe nossibility that un der some forei^tm 
systems of law a child may be legitimat e^ough its parents were 
not validly married, 'Thi s-dilhcultv. hgwever, doe s not ye£apj^ar 

to^^h ave arisen Tn a g Eh^is>"case 

Prior tp Tn_47 t.hft^ e appears to have been no ease in which j tn 
En glish cour t held that a child not born in lawful w edlock Jthat is, 
not ^rn oL ,a. marriag £I ^lid under the Engli sh confhct. of Jaws 
rule ^) w as legitimate, The le&dmg ceLsS’ ytfSharc in 

whichlTTes tator F.nglAnd de vised land^ E ngland 

in trust for the sons lawftj^^ y of hk g Egst-ni^ Eli zaEetfa 

Hi cksonT^ ^ b equeathed furids in tr ust for her children , l^abfeth 
Hirtoon, Jg hp was domlcileci in IKigland. was induced by the fraud 
n^r>e Pp?^toTi ^ whp was also domiciled m England, to mag y_hmi 
i n Eng la nd. Th is m^mge was dissolved b v lhe CourToTSS^ n in 
S cotland, and Elizabeth Hickson s ubsequently married a dom iciled 
S ^tsman and had children by T iinL It was held by the of 

L c^ds that th^e childreir were illegitimate, and so coul d not take 
Tinder the wilL — Jhe ground for this dej? ision was tfcaL^as^tW 
Sc ottish d ivorce was i nvalid in England. B uxton not being dofhicil ed 
in ScotIah d 5 the^ubsequent marriag e o f Elizabeth Hickso n was 
invalid .^^ Ip tl^ subsmuant. ^ses of He 
Z aqlgrouestioi" disci^ ^ was whether 

^ Pt amage£^ere valm a n d the nbssibSity that the cfail3re^ m%ht 

•^5^ Shaw V. Gould (1868) liH. 3 H.L. 55; He Paine [19^0] Ch 46. 
m Re Qoodman^s Trusts (1881) 17 Ch,D. 266; Re Andm (1883) 24 Ch.D. W; 
contrast Levy v. Solomon (1877) 37 Xj*T, 263; Bayes v, Bedale (1863) 1 H* 
M. 798, -which was expressly followed in He Wilson*s Trusts (1866) 

1 Eq. 247, affirmed $uh nom. Shaw v. Gould (1868) L,B 3 H.L. 55; po#l, p, 501, 
51 See Enles 168, 169, post * 

(1868) E,B. 3 H.L. 55. 

Bee especially pp. 72-73, per Lord Chelmsford. 

4188?) m Ch.!). 220 

[1040] Ch, 46. Compare Broolc v. Brook (1861) 2 m, 

^ liinstratkm 1^ where- the question was as to the legitknaey a dM3i @ 8^ 

' k 0, 481), btit the only question diacnsecd by the Mo«ise of Lords w«i ^ 
vsMity 0 ^ his parents’ marriage. See also Re De WiWm fl906J 2 Ck 461, 
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be the law of th eir dom icile of origin or of their 

mother’s or fathCT^s Hb mTclIe ^at Ae date of tBeir'~Effhs, n6Fwith-_ 
standiog the in.i:ali,dity of the mar riages', was not even^'^sidered. 

In the recent case of Re Bisch o^sheijn. "^^ however, the following 
propositio n was laid down by Boiner, 3 . ' 

‘ Wh ere succession to persona l jproperty depen ds on the legiti:::, 
macyja f the cl ai man t, t he status'^ legifima cv co qferredo n him by, 
his domi cile of origin ( i.e. , the domi cile of^ his parents at his bir^ 
yjH hZ^<>cQgmsed- by our Co urts^ an d . . . if tha t legitimacy te 
<»s tab!ishe< L---th e^Y:alidity of his ^rents’., marriage ^should not Jw 
oTi»gffained --as-a relevant subject for investigation’ . 

Th e facts were that a testator, presumably domiciled i n Englan^ 
(the re po r t is silent on this point) gave a share of residue to liis_ 
granddp^g^^^^^ ^^''^^^^ with remainder l^heT childre n. 

In 1917^ Iv’ esta was married in New York to Geo rge, the brother of~~ 
husband r an d in 1920 she gave birth to a son Ric hard.. 
T he question was whether Richard could take under th e will. In 
1917 th e marriage of a widow to her deceased huiBanH ^ IbrotheP _ 
anmegHe law nf England but valid by the 
dom estic law of New York. Ro mer, J., refused~tb decide whether 
N^a~an?~5eorge were in I fl JX domiciled in England and whe ther 
t hefTmarriage waTY oi d. since by the time .feichard was b om- in 
1S20 they had each acouired a donaicile of choice in New Yo rk. 

^ the law of New York Richard received at birth the status of 
lem Smacv; and Rome rT J-. a g e orduigly held that he wa s eatitifid 
to share as a chPd of Nesta in the residuary estafe of the t'estafbr . j 
Whil e iSls decision must be regarded as authontative 'unHT ^ 
the mat feTis reconsider ed bv a higher tribunal, it seems nnen-tn 
cri ticism upon a number of grounds ; 

It may be qaestioned whether . the con jt__should jhax&.CQBs, 
cem^ itself exclusively (as it did) w ith t he„.statii&-of Richard. 

‘ Th e real problem was one of 'cSnstriigtion or defin ition, find its. 
s oInthm-dicT not require discussion of the claimant 's status. St atas._ 
a nd Its recognition in England, is one niatter. Whether a perso n , 
w ho has acquired a certain st atns falls within the ambit of a clearly — 
defined conception of English mu nicind law is an entirely different 
m atter, l^e questipn tielore the wurt was whether the claimant 
W M NSta’s child m t' thin the meaning of an English wilh’** lb 
d aimlying^e problem before him as one of status wMch is govemedL 
by the law of the child’s domicile of origin. R ome r. J.. relied upon 
Re Qoodman’s Trusts ^ an d Re Andros “ Ru t these were cn fim.tBi „ 

**• H9481 Ch. 79, 93. 

•* See Moitis, 13 Cmtceyancer 333 (1948); Mum. 84 L.Q.B. 199 (1943). 

*• Haul, 64 h.q.K fp. 3(a-3. Cf. SiUie v. Gimld (1368) hM. 3 H.L. 65. 80 
per l4int taieliMifatd. See also Falecmbtidee, pp. 699-6iX); and Wdsh, 68 
JUQ.R., p, 74 «i *«§., where this view is more fully eb^wrated. CkiiBpare the 
eaie whom us adi^pted child ehdma to take nadw aa English win. Xhiie 
iKt (3) M(t, p. SIS; sod see Bole 1^ and Excqidao thereto, fkt, pp. 8S1, 881 
** 0881) 17 a.D. 906. 
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legitim^twn_^„subs^qumj^_^ QQlJ^tiiQac^:.^..JHie learned 
judge expr essed Jhe_vigF tba.t ‘ therej£jSo]rea^ bejT^en 

the two c lasses of ca5^ > If, in ia ct « t he sta tus ^pf J^itima^is 

nnnfi^YTf^A V> y thp lam.-nf the Jdme oi^^a^also 

the^easoiL Jor, its eou fejgn pnt a re surely immaterial It is not, 
howexnri^ ^true that questions o f legit imation are gover ned by the 

la w of the child^s,^ of odgm. At common Jaw the < |n Tfrt^on 

de pends upon the law of the father^s domicile at the date nf the 
childis ^irth and at the date of the subs equent marria g e : and 
under , the T^egitim acyAct^ 1926^ s/8, the^Qm estio3i~4eiie^ 
t he Iawj )f the father’s domicile at t he dateOT the marr iagi^^ In 
bot h casS^ M law of the uUi ld:^, domicile of or igin might, wdl be 
d ifferent./ ^^ ^ ^ 

(ii) Tfie decision is not easy to'T'Broneii^with the earlier "aUthO" 
rities , in partic ular deffisinn of the H ouse of Lor ds m Sharjp \\ 
GdulW^ Th e court distinguished that ‘ imic^h„jdebatecL?. decision 
o h tiuee, grounds. of which would appe ar to Jbeentirelyjatis- 
factorv. I n the first place, the learned"]ud ge->said t^JL^the 
d ivorce was inva lid, as the Houie of Lor dnEH d^ it to be, the 
dQmidk.jQ£^QJM^^ wasj ^jsh,^mceli^^ 

dnnciicilft^rpTnflinpd that qLher first anST aWf id husba nd^ _It is true 
tha t this distinguished SKi^_Y. Gould from fie Misc hoff^heini^ smo^. 
Nesta’s first husband was aead and she was therefore a ble to acqu ire 
a domicile in New York Ijefo r e Richard was born. B ut the ar ga- 
n^ntT ^^ea^^ pr<^ed^ i^ since the iBLouse of £o ^s in 

the children was English beforejdmding that they were iUemtimate, 


erv point in issue> Thf. rpason wby thp Ifniigp of 
that the children were illegitimate was not t hat they 

T Yajid j y divorce 

T pf T^ngliah i nvalid*^ ^ In the second place, 
^ssed the th at the validity of th? d ivorce 

er second marria ge to the claimants’ father, was 

the 
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V. GmJdJ^ Shaxi v* 

Goidd Vt BS that * the claims under consideratioi]^ were not corifinedT 
to personal estate in En gla nd, f or the re was a claim to lEnglish 
real estate as wel l, and this may have had sox n^ e^ ect on the Jing 
trhtnli was^adQpted^i»otluai^ ahH in Lordships ^ 

opinjojis But the devise in to^ttre mm Inot 

heirs) of the body of Elizabeth Hickson: and there is a uthority 
the proposjtjcn t hat the rule in Birt’is:histle v. \^ rdul ^ relates 
only to the case of descent of land upon an intestacy, and d oes not — 
affect ip a wil^ to f^hiiaTfinJJ 

Nor is it any eas ier to rec oncilejbhe^dec ision in ReJBwchg^shdM 
With that of Stirlj]^ , J., in R€ _Bf lhdl or with thaf of Bennett^ 
in Rc Paine, nei i^er of which w^ cited b\^ounsel or referred t o 
by t K^gourTm Re ^scho^sheim. ^ 

(^URoi qp^, J. ^ reifarded the domicile of origin of a chi ld as 
sTOony mous with the domicile of his p^Tfflts at ‘ the ^a t^ nf his 
birth; and on the facts before him this assumption was correct. 
Biir it w ould nox HavOeen corr ect lived with 

Georg e in New fo r in that case (assuming the marriage to 

have been void) s he would have retted her English domicile, of 
ori^. Romer ^ statem en t nf the, law therefore affords no 
s ofuti^ in cases where the parents are at th e time of the chiidT 
domiciled in different m nntrifM^r In particular, where an 
ES^Iis h l^oman <m a marriage with a foreigner whiek is 

in vahd in the ol MigiisU iaw and they never Eve together in 

the jgQUj iry of iSe man^s domicile, it is * thinking in a circle ^ Iil 

Westlake^ phrase,^” to refer the chil?’s"l^itima csr to thejSw of 
his d oiidcile of origin^ since that domicile cannot be determined 
beforejt^is decided whether or not the child isTe^timalE*^ Tltlt 


Contrast the interpretation placed upon Shaw x. GouM by the Judicial Com* 
mitiee in Le Mesurter v. Le Memrter [1895] A.C. 517 / 639-540. 

^ [1946] Cb. 79, 91. The reference is to the rule in Bnitrhi$th v. Vardill (1839^ 
7 Cl. A F, 895 ; cf. Buie 15i2, proviso, post, 
a839) 7 CL & F. 896 

Be Grey's Trusts [1892] 3 Cb. 88, 93, per Stirling, J, 

** (1887) 38 Ch.B. 220. Morris (ubi supra) points out that in that case the 
child was illegitimate because her father’s marriage to a Baralong woman 
in South Africa was polygamous, and by the law of hxs domicile ^English 
law) he had no capacity* to contract such a marriage. Yet by the Barahmg 
law of the child’s mother at the date of her birth she was undoubtedly 
tegitimate. 

[1940] Ch, 46. There the child was heM illegitimate because her motbar’e 
mamage was invalid, although she was legitimate by the law of her father’i 
domicile at the date of her birth. See Illustration 5, post* p, 496. 
w At p, 231. 

Viny V. Udn^ (18^) 1 Sc. A Bit. 441, 467. It is submitted that 

Wolf’s mgenioua attempt to break the Tkkms cardie (j^. 106, 889) m alio 
unsatisfactory, for Ibc reasons gitma by WeUb, 63 L 1 .Q.B., pf, 71-78, No 
vk^sis circk would arise if the courts had held that the domicile ol otMn 
ed a chiM m that of ita mothwr in all ca«es^ whether it la legitimatlM 
ilkfitoate. Cf. Bute 6, aafcet p. 68, with Bute 9, Bah-Biite % mU, p 
I* IS clear that Bute 6, which is based on Ijord Weethury’i ksmxMfm m 
V4u^ e, was settled law kmg before Bute 9, Sub*Bote t. 
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Gpidd an d in Re 


very situation arose both in Shaw v. 
andTtl? 


n eithe r case did. the jcourt apply the 
test which has now b een formulated by 

It h as been suggested that lFis not iDconsTstehrwith any of 
English decis im&.lo say that j> child n ^JLiao rn in la wful wedlock 
is l egitimate in England iL and only if. he is le^timatejby tfiTTaw 
of the domicile of. each of hi^-parents at^thf* Liyy>p of his This 

for mula has accordingly been adopted in claus e (2) 
no twithst aiidiJigJ: he iifficuIt i£sJthat^:gieJbae^ 
fact that the Rule thuiftram ed is scarcely re concilHble with the 
ac tual re asonin g of th e cmurts^in such c as£s_^s Simw v. Gould and 
Re Paine Buj^hou ^h the Ru le has been for mulated thSs in an 
att empt to reconcile the actual results^ridrT^ftgj it is" to be h 
tbg^ the^Coimtj)! Appeal will, choose one-or ot her. oLth$ confecting 
vi ews when the opportumty occurs^ and thus determin^ h<> vexed 
question j vhether legitimacy i s a question of statu s, or a question 
of cqastiriiciifm,^r simply a q^stion of the v alidity of a marr iage. 


Capacity o f leg itimate child ren to succeed to prope rtu. It was 
d ecided b:^tEe^^ ^e ot ^oxdfl^ l^ irtwhM that a 

pe ^n legitimated ^ ^ the^ ubseq 'uent marriage of his pare nts in 
acc^dance with tSel^ of Scotland c ould not succeed as h eir to 
E nglish real estate, s ince ^ the English Jheirship. the d escent of 
English land, require d n ot' only tEat the m an should be legitimate, 
but as it were porphvro-pemtus^ born leg itim ate~mtli5rthe n^owes^ 
pale- ^ English legitim acy This principle, which is f ully dis- 
cussed in connection with the provi soToTlule 121/ ^^ is wide enough 
to j^^er and (it js_iun 3 ni^=t€ct^^ cover the^case of a child who 
is (*>} of Rule 1 20^ that is^ g^cSll d not bom 

in lawful wedlock- Su ch a child therefore cannot (s gm big) suc ceed 
as estate, or to a dignity or’liffe of h onour^ or 


^0 aSSS) L.B. 3 H.L. 55; ante, p, 490. 

[1940] Ch. 46; ante, p. 490. 

Indeed, Lord Chelmstord said (at p 89) : ‘ But if a constructive legiticwcy 
of this kind, viz. arising from putative marriage would, under the circum* 
stances, have arisen in Scotland, I cannot think that we would be bound 4o 
recognise it so far as to qualify the offspring of a void marriage to take under 
the description of “ children in an English will 
See Morns, 12 Conveyancer, 225 
Ante, p. JB7. 

Morris (uhi eupra) points out that it involves the conclusion that v 
(huld ought to have been differently decided if Buxton (the ffrst hu»hand> 
had acquired a domicile in Scotland after the divorce but before the 
of the children, since in that event the domicile of the children’s mother and 
father at the date of their birth would have been S<»ttish. It is Of conrer 
a matter of conjecture what the decision ol the House of Lords would hum 
been in that event, but it may be observed that no member of the Bouse 
erred to the domkiJe of Buxton as being relevant at any tune other Ihaa 
of the proceedings for divorce in Scotland. 

) 7 CL It E. m. 
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to an entailed interest m personalty', n or can anyone except his 
jssue inhe nt^such a dign ity or title o r estate from him as heir. 

Leptimacif ill cases othe r than siicc esision. All the English cases, 
on ]<*git imacy h AYe->a r is fi n. iELCQxm ection with succ^sion to property^ 
and.Ajse^questbn jdis^sse^^ whether a child can daim ^ 

■^nch j^er a will or settlement or on an In other 

branches of law the rights o f illegitimate children have been progres- 
eid^ g^ed^liy: the Legisl ature/' so that the question whether 
a pg Tson is legitimate is pf little pr actical importance except in_, 
determining his rights of succession. 


Illustrations 

1 T, a testator domiciled in £^ gtand^ ,, ,j 2 ;i\es a sha^^ ?f residuary^ 
estate JiC m y lepy t ed son X X dies intestate soon after T and his share^f 
residue is claimed by X’s sisters and half-bro th er and ha lf-sister on th^ 
gfound^tharX'w^ h y the Cro wn on the ground that X 

iUegiSSatc. marriaice of T celebr ated in. Holste 

witOrr^dtiCE ased wife's sist er, also d omic iled in En gland. Such a mairiage-. 
wa y3^‘5rTy‘'1Een[aw of HoIstgmj:mt void at that time (lS5 Qj_bS- .Finglisb 
domestic law. The marria ge isvoid, X^^"'ineg id mat ^ and the Crown 1> 
entl tied toTifs s hflTfi of 

2. T, a testator don ucile d in England, devises land in England in trust for 

the s ons TOully benSL^; Z rTrT;S the _ 

fhi ldfen dormciledTin England, i s induced bV the frtluijQif B 

to m arry him in Englan d. B is domiciled in England at all material toes. 

The Court of Session in Scotland PurDQiS"i5"dssoIve the marriage of B and" ** 
E /andlS marries in ScotSfi fl 5; '"Tt1i5rwas domicileo in * 

by him . The Scottish divorce is invalid " in England ri?j^gaiIIE5B5oc^^ 
R0p35mi3ledln Scotland: "SuS. second marriage is imalHr iind^^ 
ar e illegitimate and cannot'TgSr rmifer^^^ffi^ 

3. T, a testatrix domiciled ip England* gives securities upon tnist for the 

children of IS. E, bei n^ domicil^ in ,, England, marri ed her^imcle, also , 
domfoTcd^ En^an^rin^^^ has cbiidreETBy Tiim. TliihmalTiage 

is valid by 6ennan ia^v but invalid by English d om ^e law. Th^ioariiagt IS 

invalfd, the cfiMren are liiegitiinate ana cannot take under th^ - 

a'testairiT dol^ ScoBand. gives land in Scotland and 


s ecuriti^ in En^mncTupon trust for S and the hfi rs male of his body. S*& 
ddesflumving son 'is W, w^hose domicile is ^ 

jTand Has a child, '^ r b y^Iier. Before her marriage to W, X was ma^ ed to ^ 
£ who vnm domicUeSln iferitish Columbia; and that marria^ was dis^vai iaL^ 
a 3ccy^ ~df a coart in North whw Z was never domidled. Hu? 

hTor^ Dakota ^vorce is invalid in Britasn CikiimhiaT tondaifir^ 
W yirrSMs IKcreldji^ ^1^* diild of tUtai marria|pi, k Ulegitimte 

a ndTcauimot take under to will. 5^tlish of 

WmUm V. LivtngHme (1859) 3 Macq. 467; cf. The Smh^ Pt^mge Claim 

[1646] 1 Ml I.B. 348, 349; Be Smkagi^m [1948] CL 79, 87. 

Me Bm*e Eeiate (1867) 4 Brew. 104. 

Sf.f Workmen’i CbmpematioB Act, 1^, s. 4 (1) ; Bnw Beform (Mittsellancoas 

Ptmimm) Act, 1^^ s. 0 (1)* See also Irtish Natioii*i*ty Act, 1018, ». 03. 

Bmek v. Brook (1867) 3 8m, A 0. 481; <1861) 9 H.B.C. m 
^ rnmm ▼. am) hM. 3 EX. 55. 

Be Be Wilkm P066J 0 €h. 481. 
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e\e n if it is part of tl^e law o f Scotl and, i s not applicable, because the err? r 
of the parties v. as one of lay, 

5 T, a testatrk jdom iciled in England, g iv es securities in Engl an d , on t ru-.* 
joy W .absol tttelx^if W should have an^chOd or children li\ing at 
her „d£cea&fr,-i^:ltlL.a....^d ^ if ^e “ sHourdn aotr ~W," lieiitg^^domiciled^lL 

En jiand, marriesj.n^emarij: H. who never lost Jhis_Germ^^ di)mlciie r/ 
ongin, anHTias childr en by him H v^as the husband of W‘s dec^&e^ si^tej. 
The lnarri a ge IS valid by German laxCT Hut: void li0^at7tlm^lS7^by E^llsh 
d om^cllj uv^ inv^id, the children a re i llegitimate, and thi- 

gvfjTfivfr tulle s. effecT^ ” ’ ^ "" 

6. T, a testator presumab ly dornidl ej:Lin__Englan d,_mv€&.$ecurities. on tru-i 
for the children of W. li W^ T W. marries in New Yor k H, the brother of’her 
deceasedLb^ sbaiid The domicil e of origin of H and W Js E^gUsf;lt is 
uncertalrusdie ther they haveacquired~a d of choice m York j?v 

1911, kuL .it is certain that, t hey have done so by 1920, ^vh en S th eir son 1$ born 
The marriage is valid by New York law but v oid aLikatTiine by English 
domes tlcJw S^is iegitimate and ean ta ke under Ihe^jwilL vhatever be the 
domio.ii£. ^f H and W in-lQl7 s-a ^ “ 

( 2 ) LEGITIMATION 
(a) Legitimati on at Common La^iV^ ^ 

RuleJJI^® ^ — A t commoii law the law of the f athe^^s 
domicile at the time of the birth or concept ion a 
child bom out ot lawt ui wedlockr and t he law of jthe 
fa ther^ s domicile atTbe time of th e subsequent marriagr e 
of the child’s parents, determin e whether the ch ild 
becomes, or may become, legit imate in consequence o f the 
su bsequent marriage of th e parents il emtimatio pe r 
sn^miL ^ns 7natrim(mMm LL^ 

Case 1. — It both the law of the father’s domicile at 
th e time of the birth of the child and theJiuv 
of the father’s domicile a t the time o| ,jl^ 
subseque nt marriage allo^ o f le ^itimatio pe r 
subseguens matrimomum^ the ch ild become s. 


Be StiTling [1908] 2 Ch. 344. See Eobertson, CharacUmatien in the Confki 
of Laws, 149-160; cf. Welsh, 63 n.Q.E. 86, n. 6, 87, n. 7. 

Me Pame [1910] Gh. 46, discussed, post, p. 782, in relation to the vabdtti 
of the marriage. 

Be Brniw^sheim [1948] Ch, 79. 

^ See Story, ss. 87-94, 105, 105a; Cheshire, pp. 514 et seq.; BeatitemcnL 
sa, 137-141, 246; Ooodrich, ss. 136-140; Wolfi, ss. 163, 371-375; 
Mann, * Ijegitimation and Adoption in Private International Law 67 
, (1941) 112; Taintor, ‘ Legitimation, Legitimacy and Becogaitiem 
Gonfliot of Laws \ 18 CanJSar Eev, (1940) 691, 

This Buie eksild be read and compared with Buie 122, post, p, 507. 

Wnf V* Udnp (1869) LM. I Sc.App. 441; Be WtigWs friaU (1866) ? A 
X 596, As to whe^er the time m birth or of is 

L 498, note 92, post 

(1888) 40 Ch.P {C.A,) 216; Westlake, ss, 54, 55, 
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or may become/' legitijmate on the marriage 
of the parent 

Case 2. — If the law of the fa ther *s domicile at the 
ti me of the birth of the ch ild does not allpu. 
of Icmth iiati o per siihse qujmjiititrimaniiim . 
the child does not af~c^inroh~ T ^\v ~T) ~ecbmt~ 


e parents. 

tlfc. 


Case 3. — If the law of the fath er 

- ti me of the subsequent marriage of th e child ’s 
p arents does not aUo^Y of 
s ubseguens viatrimonium . the child does not 


become legitimate on the marriage of .the_ 
parentsu!" 

Provide d that a person born out of Inw-fn l w edlock- 
cannot. _,Siil££mi-- as--heig-4o English rea L.estate^JH' to a 
dignit y or Jitle of honour^ or to.an.jeii tailc d inter est in 
personalty, nor c an anyone except his issuelnhartrsn etr~ 
a di gnity or title or estate from hin^ ns heir 


According t o the common law of England, an d originally of the 
Northern States of America, and of a h conntrief^yov&rn^JMi ^^ 
English eumm<iBr1 a:\Vy u child^-bom before the mairr^e of his p arents 
co utST tiOt^be leglluitated W their snbsequent naamage. Recording 
to the law Scotland, of France, and of most countries which havii 

** It IS not certain that he will become legitimate on the marriage of his parents, 
since the law of the country where the father is then domieileil may for the 
purpose of legitimation require something more than the marnagerit may, 
lar example, require that die father should go through some additional cere* 
mony or formality* e.g., registration of the child, or that he should not, 
between the child’s birth or conception and the subsequent marriage with 
the child's mother, have been married to any other woman. The Legitimacy 
Act, 1926, 6. 8 11) requires that the father slK)uld be domiciled* at the 
time of his mamage, in a foreign country ‘ by the law of which the illegitimate 
person became legitimate by virtue of such subsequent marriage \ But the 
c(»nmon law authorities are in favour of the Buie as stated by Dicey in the 
text: see Udm v, Udny (1869) L.B. 1 H.L.Sc.App, iil, 41$, per Lord 
Hati^rleyi Me Grom (1888) 40 Ch.D. 216, 232, pet Cotto* Ld.; and Mann. 
17 L.Q.B. (1941) p, 115, 

*« Uditf V, Udny (1869) L.B. 1 Se.App. 441; Be Groee (1686) 40 Cb.B. (C.A.) 
216; Mofeii v, MogeU [1920] 1 &.E. (CA.) 57; Belkcmie v, Mclkmll 
iim) 7 CL A F, 817; Mstirp v. MimfO (1840) 7 CL k B. 842. 

He Wrighr$ Trusts (im) 2 K, A J. 596; Skedden v, Patrick (1854) 1 Macq. 
686; Mmro v. Senders (1^> 6 Bll 468. 

He Gram (ISSB) 40 €fe,D. (C A.) 216. As to meaning of ' mamage ' see 
Clmp, 27* Bale 158, post 

« Mitedkisih V. r*r« (1886) 2 CL A F, 671; (1839) 7 CL Ife F, 896; Be Don'# 
MetsUsi 0867) 4 Drew. 194. 
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adopted, or have been influen ced by , the law of Rom e, such a child 


as 


After &ome flu ctiLation in th e decisipjis^b^ 

Ri de 121 "became wel Lesta l il i shed. The whether 

the subsequent marriage of a c hild^ s parents c an legitimate him is 
the father^ at tbf> fime of flip birth, 

taken^m-ramb iT) a tion with the law of the father domicile at the 

timfi rvf maTriflgft- 

The e fiect of the Li^timacy Act , 1926;^was_±wofold. In the 
fir st place, it introduced legitimation per subs s^iiais jniatrimomuhi 
inj fe English domestTc and in ihe s^ond place, if modified 

the ^n^Iish conflict rul e by providing for the recognition of a 
forei gn legitimation _j )cr child’s 

fa11Sg| lSaCwi^.ia doj^iled, ctJhBj jme of the marria ge, in a foreign 
countrYJ:iv J:he law of which the child became legitima ted by virtue 
Q ^the marriage^ notwithstanding thht at the-4ime-ef -t-he Gild’s 
birt h the father wa^ not domiciled in^ a'^couHtrv in which le^ima- 
tio ^y subsequent m arriage was permittccT^v law. Jgiit it may 
stil l be necessaryj o ^ply the^ oldJ-u Ie -Q £. eQmmon law, foy one of 
th ree reasons 

(1) A chi ld, becomes legitimate under sec tionXXUi-HrJs^ecog- 

nise^asJb Hyh^ b^n legitimat j^ (1). onh from 

January 1, 1927, or from the date of his p arents^ marriag e, which- 
everTast hajppiens; 

(2) T he Act applies only to by 

no t to legitimation by recognition. aelniQwledfmieni-- ado ptm^ or 
o therwise. 

rgy Th o^Act is not, or may n ot be , available if the child’s father 
or mother was married to a was bom : 

Tt y]aav therefore still be necessary to have recourse 
to the old law in such a case.®^ 

Th e, common law rules may be illustrated by their application 
to three different eases : — 

doft p. 1. — ^Tf iihe Ifi w of the country (for example, Scotland) where 
the father is domiciled (noTnecessaniy whefe he is resident) at the 
time of a child’s birth or conception, and also of the country ^for 
example, France) where the father is domiciled at the time of the 

Or conception, in cases where the law of the father’s domicile makes this |>endi 
and not birth the decisive factor in decidin| whether the parents could 
have intermarried, as is probably the rule m Scotland under the Scottish hk 
(c. 29) of 16CX) (Fraser, Parent arid Child ^ p. 41) and perhaps under the 
Boman-Datch law: see Itee, Introduction to Roman-Dutch L«ir* 4th ed^ 
p. 34, n. 5, See further* Be £»«<?& [1940] Ch. 864, 896, per Scotty 
Section 1 (1). For a full account of the acceptance of the mlc, see 36 
266, ' , 
Section 8 (1), 

See Aekew [1930] 2 Cb. 259, and contrast CotUm v. Att.-Cen, (iWi 
m 464. See post, m, 609. 


IS or mayj3fi„ 

These 

nmtiiy noniu m. 


sji^equent marriag e of the paren 
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marriage with the child’s mother, recognises ptr 

sequ^tis matrimoniuin^ the child, though bctrn before the marriage 
of his parents, may become legitimate on their subsequent niarnage. 
Thus, where the child’s father was domiciled, though not residing, 
in Scotland at the time of the child’s conception and birth in Eng- 
land. it was held that the subsequent marriage of his parents whilst 
the father retained his Scottish domicile made the child legitimate.'* 
Case 2. — ^If th e law of t he country (for example, England heior^ 
1927) w here the father is ddmTcireTff the time of the child’s birth 
does hot allow of l e^itimatio per ml^ queju , no sub- 

sequ ent mapdage hhilf! at common 

law. 


"‘"ThTrs, where an Englis3;>man. do miciled m England, bad, while 
r<>siding in France, a child by anFrench woman, hexidi^domieilfai 
in France, it was held before 1927 that the subsequ eiFhiarriage of 
the^ pargntTdi^^ legitimate the cMRj^^his was al mr tTcijl^- 
strong case, hefin use the .father had, §fter the hirlb nf thp^hilThiif 
thP Thflrriflge, a Erf^n ch domicile . 

Case 3. — ILJaPtlwr the law o f the country f for example. E nglan d 
before 1927) whe re the father is domiciled at the t ime of the sub- 
sequ ent marnaje witb.lhe~c^n lS^s^^m not allow of 

matio per subsequens matrimoniuyn. t he marriage will not a\ail to 
make'the ^hild le^timate . 

~’ TfiusJ where a Gene^^ese citizen was at the time of the birth of 
his ehild domiciled at Greneva^ the law whereof allowed] ^ 
tio per s ubsequens mattimonium^ and^ having afterwa^s oStmaed"^ "^ 
an EhM3Sfi"^o^ile> th en maii^ the ch ad’s mother, it jaaJidd 
tha f the luEse^ent marria ge did not kyitima ie. the child. *** *J[ii 
my opmion s ays Cotton, L. J.. ^ the d omicile at birth must give a 
capFacity to th 


domicile at the time of the mar riage, which giv 
be domicile m a cotm try_jwych attributes to marriage 


t* Mutifo V. Munro (ISiO) 7 CL & F. 840. In Be Luck [1940] Ch. 884. 888 
Scotfe» IjJ., thought that ‘ the decisions about legitimation per mheequm'^ 
matrimomum . , . postulate the possession by the natural father of the same 
domicile at the date of birth as at the date of the marriage 
Re WfighVi Trusts (1856) 2 K. & J. 595. The effect of the L^timacy Act* 
1996, on such a case is considered, posU Buie 122, pp. 507, 509. 

Re Cfore (1888) 40 Ch.D. (C.A.) 216. This case is not, it is true, absolutely 
decisire, for some of the fudges took the view that the father was domicilad 
in England, both at the tune of the diild'a birth and at the time his mar* 
riage with the child’s mother. But the very derided expressions of opsmon 
both by Cotton, L.J. (pp. 931-238), and by Fry, LJ, (p. 241), a» iimly 
e<^uivalent to a decision on the point in qneatioii. The same doctrine is laid 
down in ddns v, JJdnig (18^) 1 Sc.Awp. 441, 447, per Lord Hathcriey; Oood- 
mn V. Omdimn (1^) $ 0iff- 6437jBimro v. Afstara (1840) 7 CL A F. 8^, 
875, per Xioid Cotleidsain. 

^ Ibfd., p. 233, indigent <d Cotton# LX Stieaa is laid in toi fndgmesit 
m the fact tbatBe Cmdnmn's frmHs (1881) 17,Q,B.B. (CX) SSTdid 
not ded^ that legitimation depended m domicile at birth. See 
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Thus, where a cluld’s moth er was at the^ t ime o f his birth a 
domicile d Frencfawomam i r^'wasnEid ^own that 
Englishm an having a child befQie-->Tnamaff e .in any p art^ the 
world by a woman of any other nation , theL^kgitimacy or 
illegitSma cy of that chM n^st he deteg mrpffd hv fhf^ l^ttr q{ 
domicil e So, if Jhe father is a domiciled Scots man^J;he-ehiM^ 
capScSjCl or being I^^iHm ateH jS hoFaSected bylh e mother bein^r 
a domiciled Englishwom^ , ^ ' 

Hhe plnce of the chiid^s birth is immaterial. 

It wa^ Ilndeedrat ^ e time ^bo gght th ^ t he law of the country 
u'her e the detgiSne^^ ol tb fi_^RiTb^qnphV 

mafnage""oF"lSeT€gitu ^^ child.L It ia ^ how ever, now 

settlgnpg'lE TpIaiS^ j pimateHa]. ^ ‘ 

The place wTGerethe marriage is celebrated is impaaterial/ 

In thirToTto^^m^^ the father. M the mot £ir7arif! 

C the child. 

1 F^is domiciled in Scotland, but has resided for a long time, and !•» 
residing in England at the time both of Cs birth and of the marriage. M is 
an Englishwoman domiciled in England. The marriage takes place m 
liOndon. 

C is legitimate ® 

2. F IS domiciled in England, but is residing in Scotland at the time of C"s 
birth. M is a Scotswoman domiciled in Scotland. C is born in Scotland. 
After C’s birth, but before tlie marriage with M, F acquires a Scotti<?h 
domicile. F marries M whilst domiciled in Scotland. 

C is illegitimate at common law.® 

3. F is domiciled in Scotland at the time of Cs birth, but has long resided 
in England. M is an Englishwoman domiciled in England. C is bom in 
England. After C’s birth, but before the marriage with M, F acquires an 
English domicile. F marries M whilst domiciled in England. 

C is illegitimate/ 


Munro (1840) 7 CL & F. 842 ; Udny v Udny a869) L.E. 1 Sc App. 441, 
448, per Lord Hatherley. Domicile at birth alone is referred to in He 
Andros a883) 24 Ch,I).*637, 638. 

Be Wright's Trusts (1856) 2 K. & J. 595, 610, per Page Wood, V.-C. 

1 Munro y. iifanro (1840) 7 Cl. & F, 842. That the domicile of the mother 
should have no effect is rather remarkable, but the principle is maintained 
under the Legitimacy Act, 1926, s. 8. From the fact that an illemtimite 
child derives his domicile of origin from his mother (see Bale 6, clause 2, 
p, 88, ante), it might be inferred that his capacity for legitimation would 
depend on the law of her domicile. The Amencan mle is apparently that 
‘ the status of legitimacy is created by the law of the domicile of the parent 
whose relation to the child is in question ’ : see Bestatement, s. 187 j 
Beale, Vol. 2, s. 137, But there is no authority fox this in England; «fee 
€3 L.Q.R. pp. 72-73. 

3 Compare Story, ss. 93 93 s. 

5 Re WrighVs Trusts (1856) 2 K. & 596, 614, judgment of Page Wood, 

T.-C.; Munro y. Munro (1840) 7 CL & P. 842; Udny v. Udny a869) EB. 
1 Sc. App. 441. 

* Munro v. Munro (1840) 7 CL & F. 842. 

« Udny y. Udny (1869) Ii.B, 1 Sc. App. 441; Munro y Munro aSdO) 7 Cl 4b 
F. 842; Dalhomie y. McDouall (1840) 7 CL A F. 817. Compare BkMen 
T. Htfiek (1854) I Macq. 535, OH. 

* Tkm la (aubiftituting Scotland for France) the state of facts decided 

Be WnoU's^ftuks (1856) 2 E. & J. 596. C£. Buie 122, post, pp* 507, lU* 

? m Gfim am) 40 ch.B. (o.a.) 216. 
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4 C is the child of F and M both domiciled in Scotland Before M's 
death F marries another 'w oman, W. W dies. F then marries M, the mother 
of C. C is thereupon legitimated, but if, during the first marriage with W, X 
is born, who is clearly the legitimate son of F and W, X's rights cannot be 
damaged by the subsequent marriage of F and M, and X \uil be treated as 
the eldest legitimate child of F.® 

It will have been noticed that Dicey treats legitimation as 
though it raised a pure question of status. In most of the reported 
cases, however, it arose incidentally to a claim to take under a will 
or marriage settlement or on an intestacy as a ^ child ^ or ^ issue 
In the earlier cases ® it was held that this raised a question of con- 
struction, and was governed by the lex successionis, not the lex 
domicilii of the claimant ; but in 1881 the majority of the Court of 
Appeal held that the rule of construction goes no further than to 
lay down that the word ^ child ’ or ^ issue ’ means legitimate child 
or issue. The question remains who are his legitimate children. 
That certainly is not a question of construction of the will. It is a 
question of status. 

Proviso. The proviso, that at common law no one born out 
of lawful wedlock can succeed as heir to English real estate, or bo 
a title or dignity of honour, or to an entailed interest in personalty, 
is an example of the very strict meaning attributed to heirship by 
the English feudal law of real property. ^The English heirship, 
the descent of English land, required not only that the man should 

s Compare Kerr (or Ker) v. Martin (1840) 2 B. 752, where a majority (seven 
to sis) of the full court, while holding that C is legitimated, expressed ohiier 
the view adopted above. Compare Fraser, Parent and Child, pp. 41, 42, 45. 
This principle has been adopted for legitimation m England: Rule 122, 
post. 

® Birtwhistle v. Vardill (1840) 7 Cl. & Fin. 895; Fenton v. Livingstone (1859) 
3 Macq, 497, esp. at p. 542, per Lord Oranworth; Boyes v. Bedale (1^) 1 
H. & M. 798; Re Goodman's Trusts (1880) 14 Ch.B. 619 (Jessel, M.R,). In 
Levy V. Solomon (1877) BT L.T. 263, Malins, V.-C,, said that * there is a 
concurrence of all the authorities on the subject ’. 

Re Goodman's Trusts (1881) 17 Ch.B. 266, Lush, L.J., dissenting, oveixuling 
Jessel, M.B, 

Re Andros (1883) 24 Ch.B. 637 , 639, per Kay, J. Bicey (Srd ed. p. 850, note 
(p) ) thought that Re Goodman's Trusts might be ‘treated as overruling Boyes 
V. Bedale ' ; but the latter case was expressly followed by^ the court a quo in 
Shaw V. Gould (1865) L.E. 1 Eq. 247, 266, and was not dissented from by the 
House of Lords in that case: see Welsh, 63 L.Q.R. (1947) pp. 65-66, 75-77. 
82-84; Cheshire, pp, 510-513. Re Goodman's Trusts has been applied, e.g.. 
in Be Grey's Trusts [1892] 3 Ch. 88, and Re Hagerhaum [1933] Ir.B. 198, 
and cf. Re Bischoffshetm [1948] Ch. 79, ante, p. 491 ff. But there are other 
cases which are difficult to reconcile with the status theory. Thus m Re 
Fergusson's Will [1903] 1 Ch. 483, a claim to be a testator’s ‘ next of to * 
was classified as raising a question of construction; and in Re Wkks* 
Marriage Settlement [19&] Ch. 476, a child legitimated under the 1926 Act 
was held not to be a * child of the marriage ’ of his parents within the meaning 
of an English marriage settlement: c£. Re Hof [1942] Ch. 298 ; 63 L.Q.R. 
pp. 78-79. But a contrary decision was reached in Colquitt v. Colquitt [1948] 
P. 19, in construing the expression * child of the marriage ’ in the Summary 
Jurisdiction Acts, 1895 to 1925. For Dicey’s own view on the problem 
oonstructto, see post, p. 604, note 31. 
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be legitimate, but as it were porphyro-genitvs, born legitimate 
within the narrowest pale of English legitimacy.’ . 

The rule of English law was, before 1926, that real estate 
descended to the heir on the death of the owner intestate, and has 
been since 1925 that entailed interests, whether in realty or person- 
alty, descend to the heir unless disposed of by will ; and that a man 
must, in order to be an heir, according to English law, fulfil two 
conditions. First, he must be the eldest living, legitimate son of 
his father. This condition is fulfilled by a Scotsman, who, born 
of a father domiciled in Scotland, is legitimated by the subsequent 
marriage of his parents. Secondly, he must be bom in lawful 
wedlock. This condition could not at common law be fulfilled by 
a person who was legitimated after his birth. Such a person, there- 
fore, though legitimate, could not, at common law, be an English 
heir^^ and therefore could not inherit English realty and cannot 
now inherit an entailed interest whether in realty or personalty, 
or a dignity or title of honour.^® 

On similar grounds he could not transmit the right to realty 
to his father,^^ or to collateral relations, since, in order to do this, 
he must in substance establish the very connection between h\m 
and his father which would make him, under different circum- 
stances, heir to his father. 

The rule in Birtwhistle v. Vardill is now of little importance. 
The Administration of Estates Act, 1925, s. 45 (1) abolishes descent 
to the heir in the case of the fee simple estate, which now falls to 
be sold and distributed like personalty under ss. 46 and 47. The 
result is that the operation of the proviso is confined to the 
following cases : — 

1. Entailed interests, whether in realty or personalty, and 
(unless the legitimation is effected imder the Legitimacy Act, 
1926 whether created before or after the date of legitimation. 

2. Where there is an express limitation to the ‘heir’ of a 
person.^® 

8. Where a lunatic was alive and of full age before 1926 and 
dies thereafter without having recovered his testamentary capacity, 
and therefore has been unable since 1925 to make a will ; his real 
estate descends to the heir as before 1926.^® 

Limitations to proviso. — (1) A person legitimate under Rule 121 
in one country is, according to the law of England, legitimate 

Re Goodmun^s Trusts (1881) 17 Ch.D. 266, 299, per lames, L.J. 

BtHwhistle Y. VardUl (1826) 5 B. & C, 438; (1836) 2 Cl. & E. 571; a839) 

7 01. F. 895. 

IS The Sinhc Peerage Claim. [1946] 1 All B.B. 348 n; The Strathmore Pe&rage 

Claim (1821) 6 Bli. (n.s.) 487; Sheddm Y. Patrieh (1864) 1 Macq. (H.L.) 535. 

Re Ban's Mstate (1857) 4 Drew. 194. 

See Bale 122,. post, pp. 507, 510. 

Law of Piroperty Act, 1925, ss. 131, 132. 
w Adimnistration of Estates Act, 1925, s. 51 (2). 
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everywhere,-^ What the proviso lays down is in effect that a 
person, in order to be an English ‘ heir % must be something 
more than legitimate. It does not (as it is often supposed to do) 
lay down that a man may be legitimate, e.g., in Scotland, but 
illegitimate in England.^^ 

(2) The proviso was, it will be observed, primarily confined to 
^ real, estate which descends to the heir. It had clearly no 
application to movables until entailed estates in them were 
provided for in the Act of 1925; and the principle of the proviso 
has almost certainly no application to chattels real e.g., leases 
for years (unless entailed), which pass not to the ‘ heir % but the 
next of kin of the deceased. 

F , a Scotsman domiciled in Scotland, has, whilst unmarried, a child, C, by 
M F afterw'ards, whilst still domiciled in Scotland, marries M, and after M’s 
death dies in 1948 intestate, possessed of — 

(a) an entailed freehold estate in England; 

(b) money and furniture situate in England; 

(c) a house in London held on a lease of ninety-nine years (personal estate) 
C, the child, does not inherit the entailed freehold estate, since he is not 

F’s ‘ heir ’ according to the law of England.^* 

C succeeds to the money, furniture, etc., or the share thereof to 'v\hich he 
may be entitled by the law of Scotland.^® 

C probably succeeds to the house in London as F’s next of kin.^® 

(3) The proviso applies in strictness only to the inheritance of 
real estate in the case of intestacy or under a devise to heirs or a 
settlement in favour of heirs ; it does not apply to the devolution 
of English real estate under a wiU in favour of children. ^ The law, 
as I understand it, is that a bequest of personalty in an English 
will to the children of a foreigner means to his legitimate children, 
and that by international law, as recognised in this country, 
those children are legitimate whose legitimacy is established by 
the law of the father’s domicile.’^® This principle, which is really 

Re Don's Estate (1857) 4 Drew. 194; Re Goodman's Trusts (1881) 17 Ch.D. 
fC.A.) 266, Re Grey's Trusts [1892] 3 Ch. 88; Re Andros (1883) 24 Ch D. 637 
See Be Goodman's Trusts (1881) 17 OLD. 266, 298-9, per James, L.J., 
approved by Lord Maugham in The Sinha Peerage Claim [1946] 1 All 
E*R. 348 u. 

-- As to succession to movables, see Chap. 31, post. 

See Freke v. Lord Carhety C-S73) L.B, 16 Eq. 461; In Goods of Gentili (1875) 
IrJEl, 9 Bq. 541; De Fcgassieras v. Duport (1881) 11 Ii.B.Ir. 123; Duncan v, 
Lawson (1889) 41 Gh.I>. 394. 

Buie 121, p. 496, ante. 

See Chap. 31, Buie 178, post 

See Freke v. Carbery (1873) L.B, 16 Eq. 461; In Goods of Gentili (1875) 
Ir.B. 9 Bq. 541; Duncan V. Lawson (1889) 41 Ch.I), 384; De Fogassieras v, 
Duport (1881) 11 L.B.Ir. 123, compared with Re Goodman^s Trusts (1881) 
17 0h.I>, (C-A.) 266; Be Grey's Trusts [1892] 3 Ch. 88. And see further 
discussion of the question, post, p. 505. One point may be regarded as 
dear: the domidle of B. at his death does not affect one way or another 
C*s right to succeed to B’e English leaseholds {Duncan v. Lawson, supra.) 
J.e., in effect by the principle contained in Buie 121, p, 496, ante. 

Re Andros (1883) 24 Ch.B. 637, 642, judgment of Eay, J. 
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one with regard to the interpretation of a will, is in itself clearly 
applicable to a devise to children of English realty and has been 
so applied. It appears, ^ upon examination of Doe v. VardUl-'^ 
that the rule there laid down relates only to the case of descent 
of land upon an intestacy, and does not affect the case of a devise 
in a will to children Nor does there appear to be any clear 
reason for applying, in this instance, to a settlement in favour of 
children a rule of interpretation different from that applied to a 
wiU.®^ 

(4) On the other hand, the proviso is no doubt applicable to 
the descent of entailed interests in personalty now allowed by 
the Law of Property Act, 1925. 

T, domiciled in England, by will gives freeholds, leaseholds and stocks and 
shares in England to F and the heirs of his body T dies in 1945. In 1940 F, 
domiciled in Germany, has an illegitimate child, C. In 1942 F, still domiciled 
in Germany, marries M, the mother of C. At the date of C’s birth F was 
married to the marriage was dissolved before F’s marriage to M. By 

German law C is legitimated by the marriage of F and M, notwithstanding 
the fact that F w^as married to X when C was born. C cannot (it is submitted) 
succeed as heir of the body to the entailed freeholds, leaseholds and stocks and 
shares The result would be the same if T had died before the date of C’s 
legitimation.^^ 

Questions suggested by Bule^ — The whole Rule, including the 
proviso, leaves open two questions which cannot be answered with 
absolute certainty : — 

Question 1. — Can a person legitimated under Rule 121 succeed 
to the English chattels real of an- intestate as next of kin iinder 
the Administration of Estates Act, 1925 ? 

^9 (1835) 2 Cl & F, 571 ; (1839) 7 Cl. & F. 895. 

Re Grey's Trusts [1892] 3 Ch. 88, 93, judgment of Stirling, J. The dictam 
in the first sentence is, strictly speaking, correct, but it has sometimes been 
too widely interpreted. 

Though the word ‘ child or the like, may, when used m an English will or 
settlement, be held to include any person whom English courts hold to be 
legitimate under the rules of the conflict of lav s recognised by them 
{i.e , imder Rule 121, p. 496, ante), yet it must always be remembered 
that this principle is merely a rule of mterpretation, and that the question 
whether a testator or settlor does or does not mean by the word * cmld * to 
designate not only a child bom in lawful wedlock, but also a child bom out of 
lawful wedlock whether or not legitimated, either in the view of English or 
foreign law, by the subsequent marnage of his parents, must in every case 
depend upon the whole tenour of the document. Compare Hill v. Grook (1873) 
L E. 6 H.L. 265, 282, per Lord Cairns; Blhern v. Fowler [1909] 1 Ch. (C.A-) 
578; Re Bleckly [1920] 1 Ch. (C.A.) 450; Re Taylor [1925] Ch. 739; Re Dicker 
[1947] Ch. 248 As to settlements, see Re Askew [1930] 2 Ch. 259; 
Re Wicks' Marriage Settlement [1940] Ch. 475, and comment in 63 L.Q.B. 
p. 78; contrast M. v. M, [1946] P. 31; Golgmit v. Golguitt [1948] P. 19. 
See further, p. 501, ante. 

Hence the Legitimacy Act, 1926, is not available, s. 1 (2), and the legitimation 
IS effected at common law under Eule 121, and not by statute under Buie 122, 
post, p. 507. 

Contrast Illustration 2, post, p. 511. 

J* Compare Illustration 3, post, p. 511, 
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The answer to this question depends on drawing the right 
inference from the following propositions : — 

(1) A person born out of lawful wedlock cannot at common law 
inherit English realty as heir.^^ 

(2) Chattels real are not ^ movables nor are they ^ realty * ; 
they are personal estate, and devolve therefore, in case of intestacy, 
in accordance with the provisions of the Administration of Estates 
Act, 1925, and not in accordance with the rules governing the 
devolution of movables under the law of the intestate^s domicile; 
thus, if an intestate dies domiciled in Scotland, leaving leaseholds 
in England, the leaseholds devolve in accordance with the English 
Administration of Estates Act, 1925 (ss. 46, 47).®' 

(3) A person who, though born out of lawful wedlock, is 
legitimated according to the law of his father’s domicOe, both at 
the time of such person’s birth and at the time of the subsequent 
marriage of his parents, is in England the legitimate child of his 
father.®® 

(4) Such a legitimated person is his father’s legitimate child 
under the Administration of Estates Act, 1925, and as such entitled 
to succeed as next of kin to his father’s goods, though his father 
dies domiciled in England*^® 

The right inference from these premises is (it is submitted) that 
a legitimated person is entitled to succeed to the English chattels 
real of an intestate as next of kin under the Administration of 
Estates Act, 1925, and this whether the domicile of the deceased 
be foreign or English.*^^ 

Question 2. — What is the e^ect^ according to English lerw, of 
a person being made legitimate without intermarriage of parents 
by the authority of a foreign country? 

Suppose that a person bom illegitimate is legitimated by a 
decree of the Government of Italy, or under an Act of an 
American State, will such a person be held legitimate here ? 

Until 1940 there was no English authcoity on the subject. 

Birtwhistle v. Vardill (1839) 7 Cl. & E. 895; Re Don^s Estate (1857) 4 Brew. 
194. Compare Re Grey's Trusts [1892] 3 Ch. 88. 

Freke v. Carhery (1873) L.B. 16 Eq. 461; In Goods of Gentili (1875) Ir.B. 
9 Eq. 541. 

3 7 Duncan v. Lawson (1889) 41 Ch.B. 394. 

See Buie 121. p. 496, ante. 

Re Goodman's TrusU a^Sl) 17 Ch.B. (C.A.) 266, 294 , 295, judgment of 
Cotton, li.J. ; pp. 298-300, judgment of James, 2j.J. But compare Re 
Fergusson's Will [1902] 1 Ch. 483. In this case it was held that the meaning 
of ‘next of kin’ in an English will was simply a matter of interpretation, 
and that, though the legatees were Crermans domiciled in (Germany, this was 
no ground for interpreting the term ‘ next of Hn ’ in accordance with derman 
rather than English law. It was admitted that the status of such legatee 
depended on German law. 

<0 Ibid, 

In an elaborate note on this question (pp. 271-276) ^oote aniyed, on the whole, 
at the conclusion here put forward as probable, that a legitimated person can 
succeed as next of kin to English chattels real. 



506 


CHOICE OF LAW 


Dicey’s view^* was that ''the most probable answer is (it is 
conceived) that the effect of such a decree would, like the effect 
of a subsequent marriage of the parents, depend on the domicile 
of such person’s father at the time of his birth and at the time 
when the decree was issued. Suppose, that is to say, that the 
child’s father were domiciled in Italy at the time of the child’s 
birth and at the date of the decree, then the decree would have 
the effect of making the child legitimate in England. If, on the 
other hand, the father were domiciled in England, either at the 
time of the birth or at the date of the decree, the child would 
apparently not be legitimated in England thereby ’. 

This view was approved by the majority of the Court of Appeal 
in Re Luck:^^ The question in that case was whether David Luck 
could share in the funds settled by an English settlement and will 
as a ^ child ’ of his father Frederick Luck. David had been born 
in California in 1906 of the adulterous union of Frederick (whose 
domicile of origin was English) with M. Frederick subsequently 
becanae domiciled in California, and in 1922 his marriage with his 
English wife was dissolved in California. A week later he married 
a Californian woman H. In 1925, with H’s consent, Frederick 
signed a declaration that he publicly acknowledged the child as 
his and adopted him as a legitimate child. By section 280 
of the Californian Civil Law Code the effect was to legitimate the 
child as from the date of his birth. Frederick died in 1938. The 
majority of the Court of Appeal held that David was illegitimate 
and therefore disentitled to a share in the fimds of the marriage 
settlement and the testator’s residuary estate. Following the views 
expressed in Be Wrighfs Trust^^^ the court declined to ^ recognise 
the jurisdiction of a foreign legislature to impose upon a domiciled 
Englishman the status of paternity which he did not acquire at 
the date of the child’s birth, and the potentiality of acquiring 
which he did not at the time possess . . . The English authorities 
have been based upon the principle that, before subsequent 
legitimation can take place, the status of illegitimacy as acquired 
at birth under the law of the domicile of the putative father 
must have, as an integral part of itself, the potentiality of 
legitimation ~ 

Scott, L.J., in the course of a lengthy dissenting judgment, 
confessed that ‘ the very idea of attributing to a newly bom 
child, to a filius nullmSf a sort of latent capacity for legitimation 
at the hands of a natural father to whom he is denied any legal 
relation seems to me an even more absurd legal fiction, and even 

•^2 3rd ed., p. 532. 

[1940] Ch. 864 (G-reene, M.E., and Lnxmoore, L.J., Scott, LJ. dissenting), 
reversing Farwell, J. [1940] Ch. 323. 

(1856) 2 K A J. 695, ante, m 499. 

[1940] Ch. 864 at pp. 882^3. 

Ibid., at pp. 912-3. 
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less convincing, than the mythical contract of marriage supposed 
by the canonists to have been entered into at the moment of 
procreation. I can see no warrant for applying a rule, originating 
in the special reasons of the doctrine of legitimation by subsequent 
marriage, and justified by various legal fictions invented to support 
it, to the simple and straightforward case of a direct command of 
legitimation by the statute law of the father’s domicile 

The result is that the rule in Re Wright’s Trust, though it 
has been abrogated by the Legitimacy Act, 1926, so far as legitima- 
tion by subsequent marriage is concerned, still applies to other 
modes of legitimation. The majority decision has been most 
generally criticised on the ground that, as Cheshire puts it, 
‘though it is obviously convenient that one principle should 
govern all types of legitimation, it is a little eccentric to choose 
one that has been abrogated by statute’. The rule in America 
is apparently that ‘ the father’s domicile at the time of the 
legitimating act must control 

(h) Legitimation under the Legitimacy Act, 1926. 

Rule 122. — (1) W here the parents of an illegitimate 
pe rson marrv or have married one another, whether before — 

o r after January 1. 1927, and the father of the illegitimate 

p erson was or is, at the time of the marriage, domiciled in 
a country o^h ^T- hy t.hp law of which the 

ill egitimate person became legitimate by virtue of such 
s ubsequent marriage^ that person, if livinp. is recognised 
i n England °° as living been gn lpgitiTnnt.p<l frnTn._J Ann- 
a ry 1, 1927. or from the date of the marriage, whichever 
last happens, notwithstanding t hat his father was not at 
the time ot the birtn ot such person domiciled in a co untry 
in w hich legitimation by subsequent marriage was ppn- 
mitted by Iaw .“ . 

(2) A person so recognised as having been legitimated 
or who would, had he survived the marriage of his parents, 

« (1866) 2 K. & J. 596. 

Op* cit, p, 621, See Mann’s trenchant criticism m 57 L.Q.E. (1941) p, 1X2; 
Beckett, 21 B.Y.B.LL., PP. 206-210; Annual Surrey (1940) p, 256; Allen, 
Legal Duties^ p. 61; Wolff, pp. 408-404; Faiconbridge, Chap* 89, 

Blythe v. Ayres (1892) 96 Cal, 532. Of. Hall v. Gahbert (1904) 218 BL 208i 
where the Rule in Be WngkVs Trust was described as a * refinement of 
reasoning’. See Restatement, ss. 188-140; Goodrich, s. 187. 

The AiCt says ‘ England oir Wales *. But in this Digest * England * includes 
Wales: ante, pp, 48. 

Legitimacy Act, 1926, s. 8 (I). 
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have been so recognised, and his spouse, children or more 
remote issue are entitled to take any interest — 

(a) in the estate of an intestate dying after the date of 

legitimation ; 

(b) under any disposition coming into operation after 
the date of legitimation ; 

(c) by descent imder an entailed interest created after 

the date of legitimation ; 

in like manner as if the legitimated person had been bom 
legitimate.®* This paragraph applies only if and so far as 
a contrary intention is not expressed in the disposition, 
and has effect subject to the terms of the disposition and 
to the provisions therein contained.®* 

(8) Nothing in this Rule affects the succession to any 
dignity or title of honour, or renders any person capable 
of succeeding to or transmitting a right to succeed to any 
such dignity or title,®** or operates to sever from any such 
dignity any property real or personal or any interest 
therein which is limited in such a way as to devolve along 
with any such dignity or title.®® 

(4) Nothing in this Rule operates to legitimate a 
person whose father or mother was married to a third 
person when the illegitimate person was bom.®® 

Comment 

The Legitimacy Act, 1926, effected two important changes in 
EngUsh law. In the first place, it introduced the doctrine of legiti- 
mation per subsequens rnatnrnonimn into English domestic law by 
providing that where the parents of an illegitimate person marry 
or have married one another, whether before or after January 1, 
1927, the marriage shall, if the father of the illegitimate person was 
or is at the date of the marriage domiciled in England, render that 
person, if living, legitimate from January 1, 1927, or from the date 
of the marriage, whichever last happens. 

The second major change brought about by the Act is the 
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alteration, by section 8 (1), of the old rule of the English Conflict 
of Laws set forth in Rule The effect of the section is to 

render inapplicable, in cases falling within the Act, the rule laid 
down in Re Wrighth Trust^^^ viz., that the father must be 
domiciled at the time of the birth of the child in a country m 
which legitimation by subsequent marriage is permitted by law.^® 
It is now sufl&cient, in the case of legitimation by subsequent 
marriage, if the father was or is domiciled at the time of such 
marriage, in a country, other than England, by the law of which 
the child became legitimated by virtue of the subsequent marriage 
of his parents. Section 8 (2) goes on to provide that the Act shall 
have effect as if references therein to a legitimated person included 
a person recognised under s. 8 (1) as having been legitimated. 

Section 1 (2) provides that ^ nothing in this Act shall operate 
to legitimate a person whose father or mother was married to a 
third person when the illegitimate person was bom It has 
been suggested,®^ and indeed held,®^ that the section merely enacts 
a rule of English domestic law, and does not apply to cases which, 
because of the foreign domicile of the father, fall within s. 8 (1). 
But the better view would appear to be that the Act does ‘ operate 
to legitimate ’ a child whose father was domiciled abroad, and that 
s. 1 (2) applies to cases falling under s. 8 (1) as well as to purely 
domestic cases.®® 

The Act came into operation on January 1, 1927, and no person 
can be regarded as having been legitimated, either under s. 1 (1) 
or imder s. 8 (1), prior to that date, even though his parents may 
have been married at an earlier date. The question has arisen 
abroad whether the Act applies at aU if the child’s parents were 
not alive on January 1, 1927. It has been held in Eire that it 
does^; but the Australian courts have expressed the contrary 
view.®® The Australian decisions appear to rest on a strict applica- 
tion of the foreign lex mccessionis ; it can hardly be doubted that 


Ante, p. 496. 

58 (1856) 2 K. & J. 595. 

58 Ante, p. 499. 

80 The section does not strike effectively at adulterous connections, since it 
refers to the birth, not the conception, of the child: see Re Heath [1945] 
Ch. 417. 

Beckett, 12 B.Y.B.LL. (1931), p. 186; 13 B.Y.B.LL. Cmi)> PP- 173, 182-3; 
Cheshire, p, 517. 

83 By Bateson, J., in Collins v, Att-Gen, (1931) 47 T.L.B. 484. But the 
question did not really arise, because the father was domiciled in (Germany 
at both dates. 

85 Moms, Gei^es, pp. 207-8, riting Be Asheu? [1930] 2 Ch, 259. Compare 
s. 8 (2) in fin, 

88 Be Hagerhaum [1933] Ir.B, 198, where it wm held that C could take as 
next-of-kin on the intestacy of her father’s sister, G’s parents (who were 
domiciled in England) having married two years after O’s birth, and O’s 
father having died in 1910. 

^ hi Be WUlimns [1936] 223, C was bom a month before the mauriage 

of her parents (domicfled in England) in 1860. C’s son was held disentitled 
to take on the intesta<^ of O’s younger brother, domiciled in Victoria, even 
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both s. 1 (1) and s. 8 (1) apply, even though the child’s parents 
or either of them may have died before 1927, 

The effects of legitimation under the Act are summarised in 
the Rule and set out in detail in the Act.®® The most important 
point is that the rule in Birtmhistle v. Vardill is modified to 
this extent, namely that a person legitimated by the Act may now 
succeed as heir to an entailed interest created after the date of 
legitimation.®® The result would appear to be that a person 
legitimated by the Act is in the same position as a legitimate 
person except in the following respects : 

(a) He cannot take by descent an entailed interest created 
before the date of legitimation.®® 

(b) He cannot succeed to any dignity or title of honour.®® 

(c) He cannot take property real or personal limited to devolve 
with any such dignity or title of honour.’^® 

(d) He ranks in relative seniority as if he had been born on 
the day on which he became legitimated by virtue of the 
Act.’^^ 

All the provisions of section 3 of the Act relating to the taking 
of interests in property by legitimated persons apply only if and 
^o far as a contrary intention is not expressed in the disposition, 
and have effect subject to the terms of the disposition and to the 
provisions therein contained,^^ In Re Wicks^ Marriage Settlement 
the question was whether C was a ® child of the marriage ’ of F 
and M within the meaning of an English marriage settlement. * C 
had been bom out of lawful wedlock, but by virtue of the 
Legitimacy Act had been legitimated by the subsequent marriage 
of his parents. Farwell, J., held that C was not a child of the 
marriage ’ ; ® he is a legitimate child of the spouses, but he is not 
a child of the marriage because, in fact, he was born before his 

though the son had obtained a declaration from a Welsh county court that 
C (who died in 1932) was legitimated as from January 1, 1927. 
Victoria court held that a claim to succeed as a * child ’ under the Wctorian 
statutes could not be upheld unless the status of legitimacy was established 
during the lifetime of the parent. The decision is criticised by Falconbridge, 
Chap. 37, but was followed in Be James [1942] V.L.E. 12. Similarly, in 
Re Davey [1937] N.Z.L.E. 56, C was held disentitled to share in a legaw 
to ‘grandchildren ’ bequeathed by a testatrix domiciled m Kew Zealand. ^ (J. 
was bom in 1910, and his parents were married^ in 1911, his fath^^ being 
domiciled m England at both times. By 1927 his father was domiciled in 
New Zealand, and this was h6ld to be fatal to G’s claim to have been 
legitimated under the English Act of 1926. Followed in Re Pritchard (1940) 
40 S.B. (New South Wales) 448. 

Sections 1 (3), 8, 4, 6, 6, 7, 10. For the nght to petition for a declaratim 
of legitimacy, see s. 2, as amended by the Administration of Justice Act, 1928, 
s. 19 (8% and ante, p. 278. 

(1885) 2 Cl. & F. 571; (1889) 7 01. & F. 895; ante, pp. 501 ff. 

•fts Section 8 (1) (e). 

Section 10 (1). 

^0 Section 8 (3). 
n Bedabn 8 <2), 

73 Section 8 (4). 

7^ P940] Ch. 476. 
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parents were married More recently, ho-wever, it has been held 
that a child legitimated by the subsequent marriage of his or her 
parents is a ^ child of the marriage ’ within the meaning of the 
Summary Jurisdiction Acts, 1895 to 1925."^ The problems of con- 
struction which arise out of these and other decisions sorely need 
clarification by the House of Lords. 

Section 23 of the British Nationality Act, 1948, provides that, 
for purposes relating to the acquisition of British nationality and 
of citizenship of the United Kingdom and Colonies, a child bom 
out of wedlock and legitimated by the subsequent marriage of his 
parents is to be treated as if he had been bom legitimate, as from 
the date of the marriage or January 1, 1949, whichever is the 
later/ ^ Whether a child has been so legitimated is to be tested by 
the law of the domicile of his father at the time of the marriage. 
That any child concerned may have been bom of adulterous inter- 
course would appear to be immaterial. 

Illustrations 

1. F IS domiciled in England. M is a Scotswoman domiciled in Scotland 
In 1910 C is born to F and M in Scotland In 1915 F acquires a domicile in 
Scotland. In 1920 F marries M. C is legitimated in England from 
January 1, 1927. 

2. T, domiciled in England, by mil gives land and stocks and shares in 
England to F and the heirs of his body. T dies in 1945. In 1920 F, being 
domiciled in England, has an illegitimate child, C. F acquires a domicile in 
Germany and marries M, the mother of C in 1942. By German law the sub- 
sequent marriage legitimates C from the date of the marriage, C can succeed 
as heir of the body of F under the entail.’"^ 

3. The facts are the same as in Illustration 2, except that T dies in 1941, 
t.e., before the date of Cs legitimation. C cannot succeed as heir of the body 
of F under the entail. 


(3) ADOPTION 

Rule 128. — (1) If a person adopts a stranger in 
blood, the law of the domicile of the adopter and of the 
person adopted at the date of the adoption, determines 
(semhle) whether the adopted person has the status of an 
adopted child. 


This would have provided a simple solution to the problem in Re Askew 
[1930] 2 Ch. 259: see ante^ p. 52, n. 72. But see Colqmtt v. Colquitt [19^] P. 
19, 26, where Lord Merriman, P., said * it may be that the deciaon in Rt 
Wicks can be supported on the construction of the particular instrument, 
but, in our opinion, it does not oblige us to hold that a legitimated child is 
not a child of the marriage within the meaning of the Summary Jurisdiction 
(Separation and Maintenance) Acts*. 

Colquitt V. Colquitt [1948] P. 19. 

See ante, p. 501. 

This renders Abraham v. Att-Gen. [1984] P. 17 obsolete, 
liegitimacy Act, 1926, s. 8 (1). Contrast Illustration 2 on p. 508, ante. 
Legitimacy Act, 1926, ss. (1) (a), 8 (2). Contrast Illustration on p. 584, 
ante. 
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(2) The question whether an adopted child can 
succeed as a child to movables or immovables under an 
intestacy or a will is (semhle) determined by the law 
governing the succession, that is, the law of the domicile 
of the testator or intestate at the date of his death in the 
case of movables and the lex situs in the case of 
immovables.®^ 

Comment 

Adoption has been defined as ‘ the creation of the relation of 
parent and child between persons who are strangers in blood 
It was unknown to the common law,®^ and no provision was made 
for it in England imtil the Adoption of Children Act, 1926.*'^ 
Dicey’s view was that a status unknown to English law would not 
be recognised in England, and that rights flowing from a foreign 
adoption would therefore not be enforced in England.®^ But 
although there are no English cases directly in point,®® the matter 
cannot be so summarily disposed of. In the first place, it has 
been shown ®’’ that Dicey’s view that a foreign status will not be 
recognised in England if it is unknown to English law is quite 
untenable. And, in the second place, even if that principle were 
sound, it would not be applicable, since the Adoption of Children 
Act, 1926, has introduced the institution of adoption into English 
domestic law. It will therefore be convenient to consider the 
matter briefly in the light of principle and of practice in other 
countries. 

The Adoption of Children Act, 1926, makes no provision in 
regard to the conflict of laws. It merely provides ®® that the 
English courts have no jurisdiction to make an adoption order if 

(a) the adopter is not resident in England or Wales, and is not 
domiciled in England, Wales or Scotland ; and (b) the child is not 
a British subject and is not resident in England or Wales. The 
effect of an adoption order is (a) to extinguish all rights, duties, 
obligations and liabilities of the parents or guardians of the child 
in relation to its future custody, maintenance and education; and 

(b) to vest all such rights, duties, obligations and liabilities in the 
adopter as though the child were the legitimate child of the 

so Post, Chap. 31, p. 817. 

' SI Post, Chap. 22, p. 629. 
s^ Goodrich, p. 381; cf. Restatement, s. 142. 
ss B^alsbnry, Vol. 17, s. 1406. 

84 As amended by the Adoption of Children (Begulation) Act, 1939. 

3rd ed., pp. 50^; mte, pp. 4S7-i68. 

so Be Luck [1940] Ch. was a case of legitimation by recognition, not of 
adoption as defined above, 
sr Ante, pp, 467-468. 

88 ^tion 2 4?), as aniended by the Adoption of Children (Beg«iati<m) Act, 
1939, e. 3 (2). 
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adopter.®® An adoption order does not deprive the adopted child 
of any right to or interest in property to which the child would 
have been entitled under any intestacy or disposition; nor does it 
confer on the child any right to or interest in property as a child 
of the adopter, and the expressions ^ child % ‘ children * and * issue ’ 
where used in any disposition do not, unless the contrary intention 
appears, include an adopted child or children or the issue of an 
adopted child.®® 

The question remains whether the English courts would give 
any effect to an adoption effected in a foreign country. The first 
matter to be considered is what law has a paramount claim to 
govern the creation of the status of adoption.®^ The principles 
formulated by the common law with regard to legitimation per 
suhseqiiens matrimonium are clearly inapplicable®-: on principle, 
if both parties are domiciled in the same State at the time of 
the adoption, their lex domicilii should govern, and the lex domicilii 
of the child at the time of his birth is irrelevant. But what if 
the parties are domiciled in different States? In some countries 
the lex domicilii of the adopter governs,®® in others the lex 
domicilii of the child ®^ ; in the United States, it seems that 
adoption can be successfully accomplished by compliance with the 
lex domicilii of either party.®® The prevailing opinion abroad, 
however, seems to be that the lex domicilii of both parties must 
be considered,®® and this appears to be the most convenient solution. 
^The adoption alters the status of both parties, and therefore to 
attract extra-territorial validity it must be valid according to each 
lex domicilii J ®^ 

The next question is what effect will be given in England to 
the status thus created. The matter is most likely to arise in 
connection with questions of succession; and the prevailing view 
appears to be that whether a foreign adoption creates a right of 
succession in favour of the child or the parent or both must be 
decided by the lex successionis, i.e., the lex dormcUii of the 
deceased at the time of his death or (in the case of immovables) 

Section 0 (1). 

Section o (2). Contrast the Inheritance (Eannly Prorision) Act, 1938, s. 5. 
Cheshire, pp. 522-3, where it is pointed out that the question is not 
necessarily one of the jurisdiction of a foreign court: in some countries the 
status of adoption may be created by agreement between the parties. 

Mann, 57 L,Q.B. pp. 122-3; Cheshire, p. 523. 

Switzerland, Scandxnaria, Belgium, Poland; see Mann, 57 L.Q.K., p. 128; 
Wolff, p. 4^. 

** See Mann and Wolff, ubi supra» 

See Croodrich, s. 142; Restatement, s. 142. 

Mann and Wolff, ubi supra. Compare the Canadian cases of Bumfel v. 
Bumf el [1926] 2 BX.B. 129; Guleer v. Guluer [1933] 2 B.L3. 535; and the 
Australian ease of Me an Infant (1934) 34 S.B. 349. 

Cheshire, p. 524. 

JK 


33 
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the lex sitiLS.^^ If, therefore, X dies domiciled in England be- 
queathmg movables to ‘ the children of Y % Y’s adoptive child 
will have no claim thereto, even though the child is recognised 
by his own lex domicilii as being legitimate in all respects.®® So, 
too, an adoptive child is not ordinarily regarded as being a ‘ child ’ 
within the meaning of an English statute.^ If, on the other hand, 
the testator or intestate dies domiciled abroad, or the immovables 
are situate abroad, the foreign lex successionis will govern, and 
the fact that an adoptive child enjoys no rights of succession as 
such in English domestic law is irrelevant.^ If, however, the 
analogy of the legitimation cases and of the latest decision on 
legitimacy be followed,® the whole matter will be regarded as a 
question of status and therefore governed by the lex domicilii of 
the claimant, and not the lex successionis.^ In the absence of any 
English decision on the point, it is of course necessary to speak with 
great hesitation. 

Illustrations 

1 F, domiciled in Germany, adopts C, a stranger in blood domiciled in 
Germany. By German law C possesses the status of a legitimate child of F. 
That status will be recognised in England, but all the consequences which flow 
from it in Germany will not necessarily be recognised.® 

2 T, domiciled in England, gives movables in England to the children of 
F. F, domiciled in Germany, adopted C, domiciled in Germany. Gs right to 
take under the bequest will (semble) be determined by English domestic law, 
i e.f C will not take unless there is an intention shown in the will that he should 
do so.® 

3. T, domiciled in Germany, gives movables in England to the children of 
F. F, domiciled in England, adopted C, domiciled in England. C’s right to 
take under the bequest will (semble) be determined by German law. 

Mann, 57 L.Q.E. (1941), p. 127 et seq.] in Canada, Butnfiel v. Bumfiel 
[1926] 2 D.L.E. 129 (mtestacy); Re Donald [1928] 4 D.L.B. 181*, [1929] 2 
D.L.B, 244 (bequest to ‘ children’); id, the U.S A., the Eestatement, es, 143, 
247, 305. But see Falconbridge, Chap. 38, for criticism of the Canadian 
cases. 

Cf. Adoption of Children Act, 1926, s. 5 (2) ; ante, p. 613. 

1 Halsbury, Vol. 17, s. 1424; Mann, op. cit., p. 135. Hence such special pro- 
visions as the Adoption of Children (Workmen’s Compensation) Act, 1934, 
s. 1 (1); Unemployment Insurance Act, 1939, s. 4 (2), 

- Mann, op. ctt., pp. 139-40. For an attempt to justify this method 
approach, see Welsh, 63 L.Q.E. (1947), pp. 65-6. 

3 E.g., as to legitimation, Re Goodman's Trusts (1881) 17 Ch.D. 266; Re Andros 
(1883) 24-Ch.D. 637; Re Grey's Trusts [1892] 3 Ch. 88; ante, p. 501; and as 
to legitimacy. Re Bischoffsheim [1948] Ch. 79, ante, p. 491. 

* See e.g., Re Morris' Estate (1943) 133 Pac. 452 (California), where on a 
question of legacy duties the court gave eSect to an adoption valid by the 
lex domicilii of the child; Re Pearson [1946] Y.L.B. 856, where a testator 
domiciled in Victoria gave movables to the issue of X, and X adopted a child 
domiciled in Tasmania: held Tasmanian law determines whether the adopted 
child can take under the bequest. This view of the matter is preferred in 
Theobald on Wills (10th ed.), pp. 225-226. But it leads to the conclusion, 
as Mann observes (64 L.Q.E, 202), that a person adopted abroad under a legjtl 
system which confers legitimacy upon the adopted person is a * child* in 
the English sense, though the adopter may not be married at all. 

5 Of. Re an Inf mi a9S4) 34 S.E. (H.S.W.) 349. 

^ Cf. Re Dorwid [19^] 2 P.L.B. 244 ; but contrast Re Pearson ^1946] Y.LJB 
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5 . LUNATIC AND CURATOR, OR COMMITTEE 

Rule 124.® — (1) The powers and authorities conferred 
by the Lunacy Act, 1890, the Mental Deficiency Act, 
1913, or the Mental Treatment Act, 1930, upon the 
judge in lunacy ® in respect of the management and 
administration of the property of a lunatic or a defective 
extend to the lunatic’s or defective’s property of what- 
ever kind situate in any British territory. 

(2) The powers of management and administration of 
the estate of a lunatic so found by inquisition in England, 
vested in the judge in lunacy and the committee of the 
lunatic’s estate, extend to the personal property in 
Northern Ireland or Eire of the limatic provided it does 
not exceed £2,000 in value or the income thereof does 
not exceed £100 a year, and similar provisions apply to 
the personal property in England of lunatics so foimd 
on inquisition in Northern Ireland, or Eire, under the 
Lunacy Regulation (Ireland) Act, 1871. 

(3) The powers of management and administration 
conferred in England with regard to cases in which the 
property of a person of unsound mind does not exceed 
£2,000 in value or the income £100 a year, and the like 
powers conferred in Northern Ireland or Eire imder 
section 68 of the Lunacy Regulation (Ireland) Act, 1871, 


^ See Cheshire, p. 639; Bestatement, ss. 149-151; Wolff, ss. 270-1, 390-2. 

« See the Lunacy Act, 1890, ss. 110, 131. For the powers referred to, see 
especially s. 116 and also the Lunacy Act, 1908. See also Ord. XI, r. 8a (b). 
The position as regards mental deficients is assimilated to that of lunatics 
by s. 64 of the Mental Deficiency Act, 1913, and like provision is made for 
temporary patients by the Mental Treatment Act, 1930, s. 6 (16). Compare 
Ee Talbot (1882) 20 Oh.D, 269 (as to Ireland), S. 116 (1) (c) does not give 
power to the judge in lunacy as regards the property of a person declared 
lunatic abroad, t.c-, ‘ lawfully detained’ refers to detention under an BngHsh 
order: see Be Watkins [1896] 2 Ch. (CA..) 336; but action is possible under 
s. 116 (1) (cO, on the score that the judge may hold that a person found 
lunatic abroad is mentally unfit to manage his affairs* 

* For the definition of tms expression, see the Lunacy Act, 1890, s, 108; 
Lunacy Act, 1891, s. 27 (1); Lunacy Act, 1911, s. 1; Lunacy Act, 1922, s. 1; 
and Administration of Justice (l&scellaneous Provisions) Act, 1933, s. 8, 
under which a Master in Lunacy perfonns, subject to appeal, the functions 
of the judge as regards atoinistiation and man?^ment of the estat^ of 
lunatics. As regaads mental defectives, see s. 64 of the Mental 
Act, 1913* ^ In the case of smaB estates the Acts place a receiver, in a posi^n 
to ^at of the committee of a lunatic, m that in the Itule committee 
includes receiver, 
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extend to the property in Northern Ireland, Eire, or 
England, as the case may be, of the person of unsound 
mind if the total of his property in both countries does 
not exceed £2,000 or the income does not exceed £100. 

(4) The committee of the estate of a person found 
lunatic by inquisition in England has the same powers 
with regard to the lunatic’s personal property in Scotland 
as a tutor at law after cognition or a curator honis to a 
person of imsound mind in Scotland,’" and a tutor at law 
or curator honis duly appointed in Scotland has the same 
powers with respect to the lunatic’s personal property in 
England as a connnittee of the estate of a lunatic so found 
by inquisition. 

Commeiit 

This Rule represents the statutory provisions enacted by the 
Lunacy Act, 1890, to simplify the administration in the United 
Kingdom of the property of a lunatic and made applicable in 1918 
to mental defectives. The same Act and the Mental Deficiency Act, 
1913,“ make provision to secure the restoration to authorised 
custody in the United Kingdom of any lunatic or mental defective 
who escapes. 

It will be noted that the judge in lunacy is given an extremely 
wide power with regard to the property of a lunatic or mentd 
defective situate in any British territory outside the United King- 
dom. The term property as usual includes both real and personal 
property and it will be noted that the wider term is used in parts (1) 
and (3) of the Rule, giving powers of xmusual character as to 
immovables out of England to the court or committee. No such 
powers are given as between England or Ireland and Scotland. 

Rule 125. — (1) A person appointed by a foreign decree 
or commission the curator or committee of a lunatic 
resident in a foreign country (hereinafter called a foreign 
curator) does not acquire the right as such curator to 
control the person of the lunatic in England,’" though, 

Gram T. Hose (1836) 13 S. 878; Gordon v. Stair (1836) 13 8. 1073; Sawjsr 
V. Sloan (1875) 3 E. 271. As regards mental deficients, see s. ^ of tbe 
Mental Deficiency and Lunacy (Scotland) Act, 1913, 

Sections 86-89 of the Lunacy Act, 1890; s. 42 of the Mental Deficiency Actt 
1913. ^ 

13 Be Houston (1826) 1 Euse. 312, per Eldon J. Be BuThidge [1902] 1 up. 
(G.A.) 426, shows that if an alien of foreign domicile is temporatfiy in 
IJngland, an inquisition can be ordered, eTen if he has no property in England 
save such cash, etc., as he has on his person. 
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in a proper case, on application to the judge in lunacy 
arrangements may be made for the handing over of the 
lunatic to the foreign curator.^* 

(2) The foreign curator of a lunatic may, at the 
discretion of - the court, enforce by action claims in 
respect of movable property of the lunatic in England. 

(3) The foreign curator of a lunatic resident out of 
England may, at the discretion of the judge in lunacy, 
secure the transfer to himself of stock standing in the 
name of or vested in the lunatic. 

Comment 

Clause !• — The control of lunatics is essentially bound up with 
the question of the liberty of the subject, and it is obviously 
impossible that a foreign curator should be permitted on the 
strength of a foreign decree to exercise restraint over a lunatic in 
England. On the other hand, in a suitable case the judge in lunacy 
may permit the handing over of a lunatic resident in England to 
a foreign curator appointed under the law of the lunatic’s domi- 
cile. Thus, where a person was domiciled and had most of his 
property in Portugal, but was resident in England, being confined 
there as a lunatic so found by inquisition, and his wife had taken 
proceedings in lunacy in Portugal, under the law of which country 
she was the guardian and the administratrix of his estate, per- 
mission was given for the removal of the limatic by the committee 
for delivery to his wife’s custody, his moneys in England being also 
paid over to her.^^ 

Clause 2. — ^The older rule appears to have been to treat the 
position of a foreign curator with regard to the property in England 
of a lunatic as on the same footing as his control of the person of 
the lunatic, but this tendency obviously rests on no sound basis, 
and as early as 1855 it was decided that a Scottish curator feonis 
of a person of imsound mind in Scotland could sue in England for 
money due to the lunatic and give a good discharge for it.^® This 

« Sottcmuior (1874) L.K. 9 Ch. 677, 679; Johnstone v, Beattie (1843) 10 
CL & P. 42, 97, per Lord Brougbain. A simple means of procedure is pro- 
vide by the Lunacy Act, 1890, s. 71. The Mental Deficiency Act, 1913, 
curiously enough contains no parallel clause. As regards the effect in this 
ootintry of proceedings m India, see the Lunatics Bemovai (India) Act, 1851. 
iJa SoUomaior (supra). 

Be Houston (1826) 1 Buss. 313. 

8eoU V* BenUey (1855) 1 E. d: J. 281, 284, per Page Wood, ¥* C, Compare 
Hessing v. Sutherland (18^) 25 L.J.Gh, 687; Newton v. Manning (1849) 1 
Mac. A d. ^2. See also Judicial Factors Ad, 1869, s. 13, for the wide 
authority throughout British territory of a curator honis. 
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case has often been followed since, but the right of the foreign 
curator appears to be subject to the discretion of the court in 
every case in which the property is in the custody of the court or 
can be reached only in virtue of the court’s jurisdiction as to trust 
property,^® or the lunatic is domiciled in England.^® 

Further, it must be noted that, if the lunatic is in England 
even temporarily, he is entitled to the protection of the Crown, 
through the jurisdiction in lunacy, for his person and property; 
an English committee may always be appointed for his estate, and 
that, if this is done, all power to deal with the estate is vested in 
that committee alone. Thus even a Scottish ouratar bonis, despite 
the authority given to him generally by section 13 of the Judicial 
Factors Act, 1889^ and the specific power to represent a lunatic 
in bankruptcy proceedings imder section 149 of the Bankruptcy 
Act, 1914, has^ no Iocils sirndy when a^committee 
appo inted, to interfere in any way in English bankruptcy pro- 
ceedings against the lunatic, and a fortiori this rule applies to 
foreign curators who have no such legal powers.^® Even if the 
lunatic is not in England, a committee may in a suitable case be 
appointed,^^ with the result of ousting the foreign curator from any 
right to deal with the property of the lunatic m England. 

Re Baker (1871) L.E. 13 Eq. 168; Re De Linden [1897] 1 Ch, 453; Thery 
v. Chalmers t Guthrie & Go, [1900] 1 Ch. 80; Didisheim v. London and West- 
minster Bank [1900] 2 Ch. 15; PiUgrin v. Goutts d Co. [1915] 1 Ch. 696. 
Contrast Re Barlow's Will (1887) 36 Ch.D. (C.A.) 287, where payment of a 
fund in the hands of trustees was not ordered by the court, apparently on the 
ground that the patient had not been found a lunatic, and that her properly 
was not Tested by the foreign law (that of New South Wales) m the curator. 
The latter point is now of no great weight: see Re Brown [1895] 2 Oh, 
(C.A.) 666. The form of action by a curator should perhaps be both as 
curator and by the lunatic through the curator as next friend; compam 
Didisheim v. London and Westminster Bank [1900] 2 Ch. 15, 44; OrA ZVI, 
r. 17. For older cases, see Re Gamier (1872) L.E. 13 Eq. 532; Re Stark 
(1860) 2 Mac. & Q-, 174; Re Elias (1851) 3 Mao. & G, 234; Be Morgan (1849) 
1 H. & T. 212; Re Sargazurieta (1853) 20 L.T,(o.s.) 299. 

Re Gamier (1872) L.E. 13 Eq. 532 (lunatic domiciled in England). See also 
Court of Chancery Funds Act, 1872 ; Be Carr's Trusts [1904] 1 Ch. (C.A.) 792. 
New York Security Go. v, Keyser [1901] 1 Ch. 666, where it was held that the 
foreign committee of a man domiciled in England, though resident in a foreign 
country where he is found lunatic, cannot as of right recover the lunatic’s 
movable property in England. Where, however, the lunatic is domiciled and 
resident abroad the court has only to satisfy itself of the title of the lunatic 
and the authority of the curator. See Didisheim v. London and Westmimter 
Batik [1900] 2 Oh. (C.A.) 15, 50-62. In a case falling within the principle 
thus laid down, a bank is not entitled to demand that an order be obtamed 
from the court, and may be condemned in expenses if it does so: PiUgrin T. 
Goutts d Co. [1915] 1 Ch. 696. 

29 Re SoitomaioT (1874) L.B. 9 Oh. 677; Re Bariatinski (1843) 13 L-J.Ch. 

Ee E. -S’. A. [1901] 2 K.B. 32; Re Aytoun a904) 20 T.L.R. 262; Re Burbidg^ 
£1902] 1 Ch."426; Re Soiiykoff [1898] W.N. 77. Compare Re Kmght [1898] 
1 Ch. (C.A.) 257, 260, 261. 

Jjunacy Act, 1890, s. 96; Hey wood & Massey, Lunacy Practice ^ pp. S, 235 j 
Ex p. Southcoie (1751) 2 Yes, Sen. 401; Be Scott (1874) 22 W.R. 748; 
pare Be Lcmwame <1882) 46 L.T, 668, as to service where lunatic’s preJt^oe 
, ‘ is dispensed with. 
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Moreover, no foreign curator as such has any authority with 
regard to English immovables belonging to the lunatic.*' 

Clause 3. — The jurisdiction in this part of the Rule is purely 
statutory, and is exercised under the Lunacy Act, 1890, s. 134, 
which is made also applicable to defectives as defined in the Mental 
Deficiency Act, 1913. The section runs (except as to the words 
in brackets) in the following terms : — 

‘Where any stock is standing in the name of or vested in a 
person residing out of [England^®], the judge in lunacy, upon 
proof to his satisfaction that the person has been declared lunatic, 
and that his personal estate has been vested in a person appointed 
for the management thereof [i.e., a foreign curator], according to 
the law of the place where he is residing, may [in his discretion 
order some fit person to make such transfer of the stock or any 
part thereof to or into the name of the person so appointed [i.c., 
the foreign curator] or otherwise, and also to receive and pay over 
the dividends thereof, as the judge thinks fit.’ 

As to this enactment, the following points are noticeable : — 
The power of the court is, as to cases within this section, in 
the strictest sense discretionary ; whilst the court cannot act under 
the enactment in any case in which its requirements are not 
complied with, a foreign curator cannot, because its requirements 
are complied with, claim as of right that the court should act under 
it. To which may be added that, provided the lunatic is resident 
out of England, the court’s power under this section in no sense 
depends upon his domicile. 

The term * stock’ is used in a very wide sense.*® 

The word ‘ vested in regani to the curator, is also used in 
a wide sense, and includes the right to obtain and deal with, 
without being actual owner of, the lunatic’s personal estate. 

The following are illustrations of the operation of the enact- 
ment : — 

1. A Spaniard, born in Spain, has acquired a domicile and is 
domiciled in New York. He resides, and has for many years 
resided, in France. He is declared lunatic by a French court. A 
French curator is appointed. An application is made by the 

23 Grimwood v. Bartels (1877) 46 LJ.Ch. 788. 

33 * England ’ substituted for * the jurisdiction of the High Court 
3* These words give the effect of Me Knight [1898] 1 Ch. (C.AJ 257, 260, 261. 
33 See Hey wood & Massey, pp, 264-268. Security will not normally be required 
where it would not be necessary in the country of Hs appointment : Ra Mitchell 
(1881) 17 Ch.D. 515. A transfer of capital will normally only be ordered if 
required for maintenance: Be Knight [1898] 1 Ch, 2575 compare New Ycfk 
Secufitg Go, v. Keyset [1901] 1 Ch. 6^. 

3* * ** St0(5:’^ includes any fund, annuity, or securi^ transferable in boohs kept 
by any company or society, or by instrument of transfer alone, or by instru- 
ment of transfer accompaniM by other lomudities, and any share or interest 
therein, and also shares in ships registered under the Merchant Shipping Act, 
1854 [now the Merchant Shipping Act, 1894] ' : Lunacy Act, 1890, s. 341. 
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curator for an order transferring securities of the lunatic to the 
French curator. The order is, as a matter of discretion, granted.^' 
2. A lady residing in Victoria is declared lunatic by the Supreme 
Court sitting in Lunacy, and the Master in Lunacy is appointed to 
manage her property, which consists of English stock standing in 
her name. The English court is petitioned on behalf of the Master 
to transfer such stock into his name. The word ‘ vested ’ in s. 134 
includes the right to obtain and deal with a lunatic’s ^rsonal 
estate without being actual owner thereof. The court in its 
discretion orders the transfer of the stock into the name of the 
Victorian Master in Lunacy.^* 


iJe De Lanagoiti [1907] 2 Ch. {C.A.) 14, 

2S Be Brown [1895] 2 Gh. (O.A.) 666. Compare 
(O.A.) 257. See also Re Tarratt (1884) 51 L.T. 
the imnacy Act, 1858, e. 141. 


Be Knight [1^3 1 
(O.A,) 810, deaded astkr 
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NATURE OF PROPERTY 

Rule 126.^ — The law of a country where a thing is situate 
(lex situs) determines whether 

(1) the thing itself is to he considered an immovable 
or a movable ; or 

(2) any right, obligation, or document connected with 
the thing is to be considered an interest in an 
immovable or in a movable. 

Comment 

Introductory. — ^Whether a given thing is in its nature a movable 
or an immovable, i.e., whether it can in fact be moved or not, is 
manifestly a matter quite independent of any legal rule, A law, 
however, may determine that a thing in its nature movable shall, 
for some or for all legal purposes, be subject to the rules generally 
applicable to immovables, or that a thing in its nature immovable 
shall, for some or all legal purposes, be subject to the rules 
applicable to movables. In this sense, and in this sense alone, law 
can determine whether a given thing shall be treated as a movable 
or as an inimovable. Thus, the law of England can determine, 
as in fact it does, that title deeds shall be considered as part of 
the real estate, or, in other words, that title deeds shall in some 
respects be considered as immovables. The only law which can 
effectively determine whether things shall be treated as movables 
or immo vables is the law of the country where they are m fact 
situate. Law, as already pointed out, deals in reality with r%hts; 
and the law of the country where a given tangible thing is in fact 
located can determine whether the rights over such thing, e.g., land, 
or obligations connected with it, or the documents which embody 
such rights or obligations, shall be treated as interests in movables 
or immovables. 

1 Story, 8. 447 j Cheshire, Chap. IS; Wolff, ss. 482-486; Falconbridge, Chap. 21; 
Cook, Chap. 12; Eobertson, pp. 190-21*2; ChatjieJd v. Berehioldt (1872) L.B. 
7 Ch. 192; Frehe v. Carhery (1873) L.E. 16 Eq. 461; Ex p. Bueker (1834) 
3 Dea. k Oh. 704; Be Fogessierat v. Daport (1881) 11 L.K.Ir. 123; Dimcon 
V. Loioson (1889) 41 Ch.I). 894; Be BerehioU [1923] 1 Ch. 192; Be Anxiant 
[19301 1 Ch. 407; Be Boyles [1911] 1 Ch. (C.A.l 179; Maedondd v. 
MaodomU [1932] S.C. (H.L.) 79; Be Gvteliffe’s Wm TmsU [1940] Ch. S65. 
The woiing of the has been amended partly in deference to a suggestion 
by Falconbridge, p. 441. 


S21 



522 


CHOICE OF LAW 


Similarly, English courts admit the right of other countries to 
determine whether things within their limits come within the class 
of movables or immovables. When slavery existed in Jamaica, the 
slaves on the estate were reckoned appurtenant to the land by 
Jamaican law, and have been held by our courts to pass under a 
devise of realty in Jamaica.^ Heritable bonds, ^ again, in so far 
as they are treated by the law of ScotlandT^s interests in immov- 
ables, are recognised as mterests in immovables by English courts."* 
The last example is specially noticeable in relation to our Rule ; it 
shows that it is the lex situs which determines not only the nature 
of a thing, but also of rights, obligations, or documents connected 
with a thing. A heritable bond may itself be deposited in a bank 
in England, but it is Scottish law — the lex situs of the land on 
which the bond imposes a charge — that determines the character 
of the bond. A more sophisticated mode of stating this result is 
to say that though the bond is physically movable, it is so closely 
connected with the land that it ought to be governed by the law 
governing interests in the land and not by the law governing 
movables.^ 

Distinction between Movables and Immovables, In domestic 
English law the leading distinction between proprietary interests 
in things is the historical and technical distinction between realty 
and personalty. In the English conflict of laws, however, the 
leading distinction between things is the more universal and natural 
distinction between movables and immovables.^ This distinction 
is capable of application to the different systems of law between 
which a choice must be made, which the distinction between realty 
and personalty is not. * In order to arrive at a common basis on 
which to determine questions between the inhabitants of two 
countries living under different systems of jurisprudence, our 
courts recognise and act on a division otherwise unknown to our 
law into movable and immovable.’ 

The importance of the distinction between movables and 
immovables is most apparent in the field of succession, because 

2 Ex p. Rucker (1834) 3 Pea. & Ch. 704. 

® ‘ A “ heritable bond ** is a bond for a sum of money, to which is joined, for the 
creditor’s further security, a conveyance of land or of heritage, to be held by 
the creditor in security of the debt.’ See ‘ Heritable Bond BelVs Biotiomr^ 
of the hoAo of Scotland^ ed. of 1882. See, however, the Titles to Pand CJon- 
Bolidation (Scotland) Act, 1868, s. 117, whereby heritable bonds are now 
made, for certain purposes, part of the creditor’s movable estate; Trcin v. 
Trum [1899] 2 S.C 146. 

^ Re Fitzgerald [1904] 1 Ch. (C.A.) 573; Johnstone v. Baker (1817) 4 Madd. 
474, n. ; Jerningham v. Herbert (1829) 4 Buss, 388, 395; Allen v. Ander&m 
(1846) 6 Hare 163 If, on the other hand, a separate personal bond was tak«a 
beside the heritable bond, it could be disposed of by a will of movables; 
BuGcleugh v. Hoare (1819) 4 Madd. 467 ; Gust v. Goring (1854) 18 Beav. 388. 

« Ealconbridge, p. 442, 

« Re Boyles [1911J 1 Ch. 179; Re Berchtold [1923] 1 Ch. 192; MacdmaU T. 
Macdonald [1932] S.C. (H.L.) 79. . 

7 Re Boyles [1911] 1 Ch. 179, 185. 
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succession to movables is (in general) governed by the lex domicilii 
of the deceased,® whereas succession to immovables is (in general) 
governed by the lex sitiLS,^ But the distinction may also be 
important in transactions inter vivosy because such transactions are 
(in general) governed by the lex situs so far as immovables are 
concerned,® whereas they are not necessarily governed by the lex 
situs so far as movables are concerned.^® 

The distinction between movables and immovables is not 
co-extensive with the distinction between realty and personalty. 
In the first place, as will appear below/ ^ personalty includes some 
important interests in immovables; and in the second place, the 
distinction between movables and immovables would appear to 
be a distinction between different kinds of things, whereas the 
distinction between realty and personalty would appear to be a 
distinction between different kinds of interests in things/" The 
two distinctions are therefore ‘ distinctions in different planes 

In the English conflict of laws, the selection of the proper law 
is thus based on the distinction between movables and immovables 
and not on the distinction between realty and personalty. But 
once the proper law has been so selected, then if its domestic rules 
are based on the distinction between realty and personalty that 
distinction will be applied.^^ This is because the case has now 
reached a stage when it has passed out of the domain of the 
conflict of laws into the domestic domain. 

In Be Hoyles Farwell, L.J-, suggested that our courts only 
adopt the distinction between movables and immovables when the 
conflict is between English law and the law of some country (e.g., 
France or Scotland) which does not recognise the distinction 
between realty and personalty, and not when the conflict is between 
English law and the law of some country (e.g., Ontario or New 
York) which does recognise that distinction. The suggestion looks 
plausible, but is (it is submitted) unsound. * Is England to have 
one system of conflict of laws for the rest of the world, and a 
different system for the common law countries of the Empire and 
the United States? It is believed undesirable that this should be 
the case.’ In Be Hoyles the conflict was between English law 
and the law of Ontario, a common law province. In the subsequent 
case of Be Cutcliffe^s Will Trusts the conflict was again between 

« Chap. 31, p. 817, post. 

^ Chap. 22, p. 629, post. 

Chap. 23, p. 657, post. 

See pp. 526-5^, post. 

This is insisted on by Cook, Chap. 10, called by Falconbridge (p. 436, a. (k ) ) 
‘a valuable contribution in aid of the adoption of accurate terminology in 
the conflict of laws 
Faloonbridge, p. 434. 

Me Berchtold [1^] 1 Ch. 192. 

« tlQll] 1 Ch. 179, 186. 

Bobertson, p. 201. 

119403 Ch. 6^. 
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English law and the law of Ontario, and Morton, J. (correctly, 
it is submitted), applied the distinction between movables and 
immovables without reference to Farwell, L.J.’s, suggestion, 
which is, moreover, inconsistent with the decision of the House of 
Lords in Macdonald v, Macdonald^^ 

There is, however, one real exception to the general rule that 
the selection of the proper law is based on the distinction between 
movables and immovables and not on the distinction between realty 
and personalty. When the court is considering the formal validity 
of the will of a British subject, it is material to consider whether 
the property dealt with is realty or personalty. The reason for 
this exception is that Parliament, when it passed the Wills Act, 
1861, validating certain wills made by British subjects, used the 
words ^ personal estate ’ when it ought to have said ^ movables 
The incongruities introduced into the English conflict of laws by 
this badly drafted statute have often been pointed out,^® and it 
is apparent that this is only an exception to the general rule. 

If there is a conflict between the lex situs and the lex fori as 
to whether a particular thing is movable or immovable, it is well 
settled that the lex situs at the decisive moment must control.^^ 
The reason for this rule no doubt is the paramount importance 
of reaching a decision consistent with what the lex situs has decided 
or would decide, since in the last resort only the lex situs has 
effective control over the thing.^^ The qualification indicated by 
the words ® at the decisive moment * is relevant only in the case 
of things which are in fact movable but which are treated as though 
they were immovable for some purposes by some systems of law— 
for example, the keys of a house or horses of the plough. What is 
meant by ‘ the decisive moment ’ will perhaps become clear from 
an example.^® Suppose that T, domiciled in England, owns a 
farm in State X, and that by the law of X (but not by English 
law) horses of the plough are regarded as immovables for the 
purposes of succession. T dies intestate leaving A as his next of 
kin according to English domestic law and B as his next of kin 
according to the law of X. It would seem that as between A and 
B, B is entitled to the horses, because by the lex situs they are 
regarded as immovable ; and that it should make no difference if 
A chanced to remove the horses to England without B’s consent 
after the death of T. But if T had removed the horses to England 

[1932] S.G. (H.L.) 79. See especially, p&r Lord Tomlin at p. 84. 

See post^ pp. 822-827, 839-843, for a discussion of the Wills Act, 1861, and for 
wbat constitutes ‘ personal estate ’ within the meaning of that Act. 

See Morris, ‘The Choice of Law Clause in Statutes’, 62 L.Q.B. 17$-176; 
Falconbridge, Chaps. 23, 24, 20. 

21 Be Hoyles [1911] 1 Ch. 179; Bo BercUoli [1923] 1 Ch. 192, 199; Macdonald 
y, Macdonald [1932] S.C. (H.L.) 79, 84; Re Cutcliffe's Will Tnists [1940] 
Ch. 065, 671. 

22 Bobertson, p. 191. 

23 C5ook, p. 309. Of. Illustration 2, ante, p. 457. 



NATUHE OF PROPERTY 


525 


before his death, then A would be entitled to them; in other words, 
in a case of succession the decisive moment is the death of the 
testator or intestate. 

The following examples show how English courts have classified 
proprietary interests in things situated in England as interests in 
movables or immovables for the purposes of the conflict of laws. 

Leaseholds* For the general purposes of the conflict of laws, 
leaseholds in England are regarded as interests m immovables,-^ 
and it is quite immaterial that English domestic law regards them 
as personal estate. 

Rentcharges* A rentcharge on land in England is an interest 
in an immovable,^^ though for some domestic purposes it is regarded 
as personal estate. 

Mortgages* A mortgage on land in England is for the purposes 
of the conflict of laws an interest in an immovable, though it is 
regarded by English domestic law as personalty. 

La7id held on trust for sale* Interests in land in England held 
on trust for sale but not yet sold are interests in an immovable,-* 
though under the equitable doctrine of conversion they are treated 
as personal estate by English domestic law. 

In Re Berchtold^^^ a domiciled Hungarian died intestate having 
been entitled to an interest in English freehold land subject to a 
trust for sale but not yet sold. It was argued that his next of 
kin by Hungarian law were entitled to his interest on the ground 
that it was, under the doctrine of conversion, regarded as per- 
sonalty. But it was decided that his interest was an interest in 
an immovable, that domestic English law applied (including its 
doctrine of conversion), and that therefore his next of kin by 
English law were entitled. Russell, J., said : ‘ But this equitable 


Freke v. Carhety (1873) Ij.B. 16 Eq. 461; Duncan v Lawson (18S9) 41 
Ch.31. 394; Pepm v, Bruy ere [1900] 2 Ch. 504; In honis Gentih (1875) LB. 
9 Eq. 641; De Fogassietas v. Duport (1881) 11 L.E.Ir. 123; contrast Re 
Watson (1887) 35 W.E. 711 and Re Grasst [1905] 1 Ch. 584: leaseholds are 
personal estate for the purposes of the Wills Act, 1861 {post, p. 824). 

25 Chatfield v. Berchtoldt (1872) L.R. 7 Ch. 192. 

2« Re Hoyles [1911] 1 Ch. 179, foUowed in Re Donnelly (1927) 28 S.E.N.S W. 
34, Re Burke [1928] 1 D.L.R. 318; Re Dalrymple Estate [1941] 3 WWB. 
605; Hogg v. Provincial Tatp Commissioner [1941] 4 I).L.B. 501; Be Ritchie 
[1942] 3 D.L.B. 330; and Re Landry and Steinhoff [1941] 1 D.L.E. 699; 
but not followed in Re O'Neill [1922] K.Z.L.B. 468; McClelland v. Trustees 
Executors and Agency Ltd. (1936) 55 G.L,B. 483» 493; Re Young [1942] 
Y.L.E. 4 ; Re Williams [1945] Y.L.E. 213. The New Zealand and Austrahan 
cases where Re Hoyles was not followed purport to follow Harding v. Com- 
missioners of Stamps [1898] A.C, 769, but iiat was a taxation case and of 
no value as an authority in the conflict of laws: see Ealconbridge, Chap^. 24, 
25 and 26. The matter would appear to be finally settled so far as England 
and Canada are coimemed. As to whether a mortgage is personal estate for 
the purposes of the Wills Act, 1861, see Re Gaudier [1944] 3 E.L B. 401 
and post, p. 824. 

Murray v. Champemowne [1901] 2 Ir.B. 232; Re Berchtold [1^3 1 Ch. 192. 
Contrast Re Dyne's Settlement Trusts [1919] X Ch. 80, decided under the 
Wills Act, 1861, post, p. 824. 

[1923] I Ch. 192, 
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doctrine only arises and comes into play where the question for 
consideration arises as between real estate and personal estate. It 
has no relation to the question whether property is movable or 
immovable. The doctrine of conversion is that real estate is treated 
as personal estate, or personal estate is treated as real estate ; not 
that immovables are turned into movables, or movables into 
immovables 

Capital moneys arising under the Settled Land Act. Section 
75 (5) of the English Settled Land Act, 1925, re-enacting section 
22 (5) of the Settled Land Act, 1882, provides that capital money 
arising under the Act while remaining uninvested or unapplied, and 
securities on which an investment of any such capital money is 
made, shall for all purposes of disposition, transmission and devolu- 
tion be treated as land. This section has had to be considered in 
a number of cases where the situation was to some extent the 
converse of that in Re Berchtold. 

In Re Cutcli^e^^^ C died intestate in 1897 domiciled in Ontario. 
At the time of his death he was entitled to a reversionary interest 
in certain stock which represented the reinvestment of the proceeds 
of sale of English settled land. As the stock was that of a British 
company and held by the English trustees of an English settlement, 
it was common ground that it must be regarded as situated in 
England. The question was whether C’s interest in the stock 
passed to his next of kin under the law of Ontario (lex domicilii)^ 
or whether it passed to his heir at law under the law of England 
(lex situs). It was held that as the English statute provided that 
the stock must be treated as land for all purposes of devolution, 
C’s interest in the stock was an interest in an immovable, and 
therefore its devolution was governed by English domestic law. 
The decision has not escaped criticism, but would appear to be 
perfectly correct. The gist of the criticism is that ^ the doctrine 
of conversion is a characteristic doctrine of domestic English law 
arising from the distinction between realty and personalty, and 
whether it is a judge-made rule, as in the Berchtold Case^ or has 
been expressed in statutory form, as in the Cutcliffe Cme, in either 
event the doctrine can have no application to a particular situation 
unless it has first been decided in accordance with the conflict rides 
of the forum that the proper law is domestic English law or some 
other law that distinguishes between realty and personalty and 
includes the doctrine of conversion The answer would appear to 
be that in the Berchtold Case the doctrine of conversion said that 
realty was to be treated as personalty, while in the Cutcliffe Case 
the statute said that capital money was to be ta:eated as land. In 
other words, in the Berchtold Case the doctrine of conversion that 

At p. 206, 

^0 [X930] Ch. 665 j contrast Re CartwngM [1989] Gh. 90, decided under fee’ 

Wills Act, 1861, fosi, p, BM, 

Falconbxidge, Chap. 29, p, 516. 
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had to be considered was formulated in terms appropriate only to 
domestic English law, while in the CutcUffe Case the statute that 
had to be considered was expressed in terms appropriate also to 
the conflict of laws. The stock was in England; English law (leoc 
situs) therefore had to decide whether it was movable or immov- 
able ; and English law said it was immovable. ^ How could the 
decision have been otherwise ? ’ 

The correctness of the decision becomes even more apparent if 
we consider a case in which the lex fori and the leoc situs are 
different. This was the situation in Re Crook.^^ C died intestate 
domiciled in New South Wales. At the time of his death he was 
entitled to investments in England representing the proceeds of 
sale of English settled land. The New South Wales Court held 
that these investments must, by English law, be treated as 
immovables and so passed to his English next of kin in accordance 
with English law (lex situs), and not to his New South Wales next 
of kin in accordance with New South Wales law (lex dowicilii). 

In Re Middleton^ s Settlements'^ the proceeds of sale of Irish 
settled land were re-invested in English securities. Notwithstanding 
the Settled Land Act, 1882, s. 22 (5), which was still in force in 
Ireland and so was treated as an Irish statute, it was held that 
for purposes of taxation the securities were situated in England. 
It seems to follow from this decision that, had it been necessary to 
determine for the purposes of the conflict of laws whether the 
securities were movable or immovable, they would have been held 
to be movable. Such a conclusion would appear to be entirely 
correct. Apart from statute, stocks and shares are treated as 
movables; the English Settled Land Act, 1925, could not apply 
as the capital moneys did not arise ‘ under this Act ’ ; nor could 
the Irish Settled Land Act apply, because English law {lex situs) 
determined the character of the securities. 


Ulustrations 

1. D, domiciled in Ontario, dies intestate leaving leaseholds in England. 
The leaseholds will devolve in accordance with English domestic 

2. D, domiciled in England, dies intestate leaving leaseholds in Ontario. 
By the law of Ontario, leasehold interests in land are interests in immovables, 
although they are personal estate. The leaseholds will devolve in accordance 
wiih the law of Ontario.^’' 

8. D, domiciled in Ontario, dies intestate. He was entitled to a mortgage 


Cheshire, p. 554; cf. 54 H.I 1 .E, 184. I ^thdraw the criticism of the 
decision which I submitted in Theobald on Wilis (10th ed.), p. 2 {JJE.0.M.), 
« 0936} 36 S.E.N.S.W. 186, 

«« £1947] Ch. 688 (C.A.). not foBowing Be Stoughton [1941] Ir.B, 166. 

in all these ilinstrations, it should be remembered that intestate suoo^oa 
to immovables is governed by the iesc sit^ and to movables by the lex domicmi* 
posU pp. 635 ff., 8X7 f. 

Frehe v. Carbery (1^8) L.B. 16 461? Dunoan v. (1883) 41 

<5h.D. 894. 

Maodonald v. Mocdontdd £1982] S.0,(HX.) 79. 
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on land in England. D’s interest devolves in accordance with English 
domestic law.®® 

4. D, domiciled in England, dies intestate. He was entitled to a mort- 
gage on land in Ontario. By the law of Ontario a mortgage on land is an 
interest in an immovable. D’s interest devolves in accordance with the law 
of Ontario.®® 

5. D, domiciled in Hungary, dies intestate He was entitled to an interest 
in land in England subject to a trust for sale but not yet sold D’s interest 
devolves in accordance with English domestic law^® 

6. D, domiciled in Ontario, dies intestate. He was entitled to an interest 
in English stock representing capital moneys arising from the sale of English 
settled land. By the English Settled Land Act, 1925, such capital moneys 
shall for all purposes of disposition, transmission and devolution be treated 
as land D’s interest in the stock devolves in accordance with English 
domestic law^^ 

7. D, domiciled in England, dies intestate. He was entitled to an interest 
in Irish stock representing capital moneys arising from the sale of Irish 
settled land. By the (Irish) Settled Land Act, 1882, such capital moneys 
shall for all purposes of disposition, transmission and devolution be treated 
as land. D’s interest in the stock devolves in accordance with Irish law.*^-* 

8. The circumstances are the same as in Illustration 7, except that the 
capital moneys arising from the sale of the Irish settled land are re-invested 
in English stock. D’s interest in the stock will {semhle) devolve in 
accordance with English domestic law. The Irish Act cannot prevail against 
the physical location of the stock in England.*® 


ss Be Ho^Ub [1911] 1 Ch. 179; Be Eitchie [1942] 3 D.L.E. 330; Be Landry i 
Steinhoff [1941] 1 D.L.E. 699. 

Be Hoyles [1911] 1 Ch. 179 ; Be Dalrymple Estate [1941] 3 W.W.E. 605; 
Hogg V* Provincial Tax Commissioner [1941] 4 D.L.E. 501. Be Hoyles is 
the leading authority both for the proposition that the lex situs determines 
whether a thing is movable or immovable, and for the proposition that a 
mortgage on land in England is an interest in an immovable. 

Be Berchtold [1923] 1 Ch. 192. 

41 Be Outcliffe's Will Trusts [1940] Ch. 665. 

Inference from Be Crook (1936) 36 SJB, H.S.W. 186. 

43 Inference from Be Middleton’s Settlement [1947] Ch. 583 (C.A.), not folbw- 
ing Be Stoughton [1941] Ir.E, 166, 
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Rule 127/ — All rights over, or in relation to, an 
immo vable (land) ar e (s ubject to the Exception s here- 
inafter mention^fgovmied by the law of the country 
where the immo vable is situa te (lex situs], , 


Comment 

^ The general principle of the common law is, that the laws of 
the place, where such [immovable] property is situate, exclusively 
govern, in respect to the rights of the parties, the modes of transfe r, 
and the solemnities wh ich should accompan y them ‘ The 
mon law nas avoided^all . . . di fficulties by a sim ple and uniform 

te ijt u declares thaF the law of th e situs shall exclusively go vern 

in regard to all rights , interests, and titles, in and to immovable 
p roperty. Of course it cuts down all attempts to introduce all 
foreign laws, whether they respect persons or things, or give or 
withhold the capacity to acquire or to dispose of immovable 
property ‘ All questions concerning the property in immovables, 
including the forms of conveying them, are decided by the lew 
situs The general principle thus enunciated by Story and by 
Westlake is be yoprl an d applies to rights of ever^descri p- 

t ion. It is based upon obvious considerations of convenience and 
expediency. Any other rule would be ineffective, because in the 
last resort land can only be dealt with in a manner which the lew 
situs allows. 


1 Story, Chap. 10, ss, 424-463 a; Westlake, Chap. 8; Poote, Chap. 6; 
Cheshire, Chap. 17; Falconbridge, Chaps. 22, 81, 36; Eestatement, ss. 214- 
254; Cook, Cxiap. 10; G-oodnch, ss. 119, 144-1^, 160, 162-163; Wolff, 
ss. 487, 497-510; Johnson, YoL 3, Chap. 6; Copptn v. Coppin (1725) 2 P.Wms. 
291 ; Nelson Y. Bridport (1846) 8 Beav, 547 ; Freke v. Carhery (1873) L.B 16 
Eq. 461; Duncan v. Lawson (1889) 41 Ch»D. 394; Pepm v. Bniyhe [1902] 
1 Ch. 24; Bank of Africa^ Ltd, v. Cohen [1909] 2 Ch» (C.A.) 129; J?e Estate 
of Von Brentano [1911] P. 172; Re Miller [1914] 1 Ch. 511; Re Hoyles [1911] 
1 Ch. (C.A,) 179; Re Ghartens [1917] 2 Ch. 257; Be Berchtold [1923] 1 Ch. 
192; Re Anziani [19^] 1 Ch. 407; Re Ross [1930] 1 Ch. 377; Re Duke of 
WelUngtofi [1948] Ch. 118 (C.A.). See also Scott v. NesMt (1808) 14 Yes* 
438 (creditor’s hen) ; Hansm v. Walker (1829) 7 L.J.{o.s.) Ch* 135 (priority 
of creditors); Harrison v. Harrison (1873) L.B. 8 Ch. 342 (liability for 
debts); Batthyany v. Wolford (1887) ^ Gh.I). (C.A.) (liability for waste). 

As to Jnnsdiction in respebt of immovables, see Buie 20, p. 141, miet 
Eule 66, p. 348, ante; and Bide 70, ante, 

® Story, 8, 424. 

Story, s. 463* 

* Westlake, s. 166, 
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Rule 127 applies in principle not only to English, but also to 
foreign, immovables (land), in so far as it may happen (which is 
not often the case that English courts are called upon to determine 
rights over foreign land, or (which is more likely) of money in 
England which represents foreign land. Their decision must be 
governed by the lex situs — the law of the country (e.g., 
France) where the land is situate. But it must be remembered that 
the lex situs, or law of France, means not necessarily the domestic^ 
law of France, but any law which the French courts would apply? 
to the decision of the particular case, which might under certain! 
circumstances be the domestic law of some other country, e.g., of 
England. Writers on the conflict of laws are accordingly almost 
imanimous that, so far as foreign land is concerned, the lex situs 
means not the domestic law of the situs but the conflict of laws 
rule of the situs, which may refer to some other system of domestic 
law.® Thus Falconbridge ^ says ^ As regards interests in immov- 
ables it is logical, and indeed inevitable, that a court sitting in a 
country other than that of the situs should acquiesce in whatever 
the forum rei sitae has decided or would decide \ In truth an 
English court in the rare cases when it determines rights in respect 
of foreign land follows the lex situs almost of necessity. The 
sovereign of the country where land is situate has absolute control 
over the land within his dominions : he alone can bestow effective 
rights over it; his courts alone are, as a rule, entitled to exercise 
jurisdiction over such land. 

Indirectly, of course, a foreign immovable may be affected by a 
judgment of an English court in personam ordering some person 
subject to the control of the court to execute a conveyance or 
mortgage, and similarly English immovables may thus be affected 
by a decree of a foreign court.® It has been held in Canada that 
no effect will be given to a decree of a Californian court ordering 
reconveyance of land in British Columbia on the ground of fraud.’ 

Now, if the lex situs means, for an English court dealing with 
foreign land, that system of domestic law which the lex situs would 
apply, it follows that Rule 127 furnishes no guide whatever for 
an English court dealing with land in England, unless it is first 
assumed that the word * law ’ in the Rule means — contrary to its 

5 As English courts have in general no jurisdiction to adjudicate upon the title 
to or the right to the possession of foreign land (see Buie 20, p. 141, etiie), 
the eases with regard to land which come before them must in general have 
reference to land in England. But this is not invariably the case. See 
Exceptions to Buie 20, p. 141, ante, 

^ Cheshire, pp. 127-128; Beale, p. 97; Bestatement, § 8 (1); Falconbridge, 

^ p. 180; Cook, pp. 264, 279-280; G-riswold, 51 H.L.B. 1166, 1202; see 
pp. 69^; Re Ross [1930] 1 Oh, 377; Re Duhe of Wdhngton [19473 Ch. 
506; [1948] Ch. 118 (C.A.). 

T Page 180, ' , 

e 3ttle 20, Exception 1, ante, p. 145. 

» Duke V. dndler [1932] 4 D.L.B. 529; cf. Haspel v. Haspel [1934] 2 WMM, 
412; 348-349, Buie 66. 
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meaning when foreign land is in question—English domestic law 
and not English conflict of laws rules. For to tell an English 
court to apply whatever system of domestic law English conflict of 
laws rules would apply is, of course, to tell it precisely nothing. 
Accordingly, Cook^^ has argued strenuously that this assumption 
ought not to be made. In his opinion, when the English court 
is dealing with the effect on land in England of deeds and wills 
executed abroad or by persons domiciled abroad, there is room for 
applying some system of law other than English law (e.g., the lejc 
actiis or the lex domicilii), so far as concerns capacity, formalities 
and the effect of marriage (but not material or essential validity). 
There is much force in Cook’s reasoning. But the English habit of 
applying English domestic law to all transactions affecting land in 
England is so inveterate that it seems unlikely that English courts 
would be prepared to apply any other law. 

(1) Capacity. A personas capacity to alienate an immovable 
by sale or mortgage rnter vivos, or to devise an immovable, is 
governed by the lex sitns.^^ lp.fr an English 

co urt dealing with land, in Engla nd, En glish domesticlaw, an d 
me ms, for a n EnglisF cou r t dealmg with land abroad, whatever 
nFdoTnp.stic law the tex situs_would apply, , 

Cook argues that when a court sitting at the sitm of 
the land is confronted with a statute expressed m general terms 
which imposes restrictions on capacity to alienate land, it should 
ask itself whether the statute was intended to lay down a policy 
for conveyances of land within the State, or whether it was 
intended to lay down a policy for persons domiciled within the 
State. In the first case, the statute must apply no matter where 
the transferor is domiciled; but in the second case, the statute 
should not be applied if the transferor is domiciled abroad. It is 
submitted that Cook’s approach to the problem of capacity 
is a sound one. It was substantially adopted in the New 
Hampshire case of Proctor v, FrosU^^ A married woman, 
domiciled in Massachusetts, in that State became surety for her 
husband and gave a mortgage on her New Hampshire land as 
security. The mortgagee brought a bill in equity in New Hamp- 
shire to foreclose the mortgage. The defence was that by a New 
Hampshire statute a married woman cannot become surety for 
her husband. The Supreme Court of New Hampshire rejected this 
defence on the groimd that * the primary purpose of the statute 
was not to regulate the transfer of New Hampshire real estate, 
but to protect married women in New Hampshire from the 

Cook, p. 264. 

Cook, pp. 264-281. 

»» Bank of Africa v. Cohen [1909] 2 Oh. 129; Bondholders Securities Corporation 

V. Mannille [1983] 4 B.L.E. 699; Landreau v. LachapeUe [1937] 2 D.BJR. 

604; Bestatement, s. ^6; IIliisIjratioiB 1-3, post. 

At w. 270 -. 976 : 

0m) 89 ¥.H. 304. 



582 


CHOICE OF LAW 


consequences of their efiorts, presumably ill-advised, to reinforce 
the credit of embarrassed husbands 

It is instructive to contrast this case with the Ontario court*s 
decision in Landreau v. Lachapelle,^^ H and W, domiciled in 
Quebec, married there and by antenuptial contract negatived 
community of property and provided that they should be separate 
as to property present and future. W purchased land in Ontario 
and later conveyed it to H and W as joint tenants. On the death 
of W, her executor claimed the land on the ground that by the 
Quebec Civil Code there can be no gifts between husband and 
wife. His claim was dismissed on the ground that the lex situs 
(Ontario law) apphed, and by an Ontario statute a wife has the 
same capacity to transfer land as a single woman. The decision 
was perhaps right in the result, but it is submitted that the court 
should have examined the policy and possible territorial limitations 
of the Quebec and Ontario statutes.^® If it had done so, it might 
have discovered that the Quebec statute laid down a rule of pohcy 
for Quebec spouses and that the Ontario statute laid down a rule 
of policy for Ontario spouses. If so, it is submitted that the Quebec 
statute should have been applied although the land was in Ontario, 
Or the court might have found that the Quebec statute laid down 
a rule of policy for Quebec spouses and that the Ontario statute 
laid down a rule of policy for Ontario land. If so, it is submitted 
that the court was correct in applying the Ontario statute. 

It is submitted that an English court which is considering 
capacity to transfer land in England should adopt the approach 
advocated by Cook and consider whether the rule of English 
domestic law is intended to lay down a policy for conveyances of 
land in England, or for persons domiciled in England. In the first 
case, the court should apply English domestic law, but in the second 
case, the court should apply the law of the domicile. 

Capacity to transfer land situated abroad is governed by 
whatever system of law the lex situs would apply. There is one 
English authority for this proposition, but the reasoning was not 
very satisfactory, and it may even be that the decision was wrong 
on the facts. In Bmk of Africa v. Cohen W, a married woman 
resident and domiciled with her husband in England, executed 
a deed in England by which she agreed to mortgage land in 
Johannesburg to the plaintiff bank as security for past and future 
advances made and to be made by the bank to her husband. The 
bank sued for specific performance of the deed. W’s defence was 
that by the Roman-Dutch law in force in the Transvaal, a married 
woman was incapable of becoming surety for her husband unless 

IS [1987] 2 B.L.E. 604. 

Cf. Falconbridge, pp. 550-562. 

[1909] 2 Oh. 129, criticised Cheshire, 722-728; Falconbridge, p. 550. Ct 
Bondholders Semriiies Oorporatim v. MmvilU [1938] 4 699'aiiif 

contrast Eos p, Pollard (1840) Mont. & Gh. 289. 
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(a) she obtained a pecuniary benefit from the contract, or (b) 
she was engaged in trade, or (c) she clearly and specifically 
renounced the benefits of certain provisions of Roman-Dutch law. 
None of these exceptions applied, but the trial judge found that 
W knew quite well what she was doing. It was held by Eve, J., 
and the Court of Appeal that W’s capacity to make the contract 
was governed by the law of the Transvaal and the contract was 
invalid. The following observations are submitted : — 

(1) It is doubtful whether the facts raised a question of capacity 
at all. The law of the Transvaal did not say that a married woman 
was incapable of binding herself as surety for her husband ; it 
merely said that she was incapable of doing so except in a certain 
form. However, all four judges treated the case as one of capacity. 

(ii) The court was not dealing with a mortgage, but with a 

contract to make a mortgage. It is well settled that contracts 
dealing with land are governed by their proper law, which is 
usually (but not necessarily) the lex The court made no 

attempt to ascertain the proper law of the contract, 

(iii) The court made no attempt to ascertain the policy of the 
Transvaal law, or how the Transvaal courts would deal with this 
very case. Had it done so, it might have discovered that the 
Transvaal law laid down a policy for Transvaal married women 
and not for Transvaal land, and that the Transvaal law did not 
apply to a contract made in England by a domiciled English 
woman. In that case, it is submitted that the English court should 
have applied domestic English law, as being the law which the 
lex situs would have applied. 

(iv) The decision lost sight of the economic and social considera- 
tions involved. The bank was left without security for advances 
made to H in reliance on W’s promise; and W was allowed to 
break her promise with impunity, although she made it in solemn 
form and knew quite well what she was doing. 

Capacity to take land is no doubt governed by the lex situs^ 
which means, for an English court dealing with land in England, 
English domestic law, and means, for an English court dealing with 
foreign land, whatever system of law the lex situs would apply.^* 

(2) Formalities. The question whether a conveyance of land 
is formally valid must be determined in accordance with the lex 
situsJ^ The lex situs means, for an English court dealing with 
land in England, English domestic law, and means, for an English 
court dealing with land abroad, whatever system of domestic law 
the lex situs would apply. 

Exception 1* po$t^ p. 541. 

Duncan v. Lawson (1889) 41 Ch.D. 

Adams v. Clutterhuch (1883) ID Q-B.B. -^5 Coppin v, Goppin {1725) 2 P.Wms, 
291; Pepin v. Bruy^re [1902] 1 Gh. 24; J>c Fogassieras v. Duport (1881) 11 
L,E.Ir. 123; Murray v. Ckampemowns pl901] 2 LE, 232; Ee Howard [1924] 
1 1062; Be Goloille [19323 1 B.Ii.B. 47; mnstotions 4-7, post 
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Cook argues that there is nothing illogical or inconsistent 
in holding that a conveyance of land in England need not 
necessarily comply with the formalities prescribed by English 
domestic law. Why, he asks, should it be assumed without 
discussion that an English statute (e.g., the Wills Act, 1837) which 
provides in general terms that no will shall be valid unless made 
with certain formalities, applies to wills executed abroad devising 
land in England, but does not apply to the wills of testators 
domiciled abroad bequeathing movables in England? Cook’s 
reasoning seems logically attractive. Yet this is a case in 
which logic must yield to expediency. It is scarcely probable 
that an English court would hold that a conveyance of land in 
England, executed abroad by a foreigner, was formally valid unless 
it complied with the formalities prescribed by English domestic 
law. And English courts definitely hold that wills of land in 
England must comply with the formalities prescribed by the Wills 
Act, 1837, no matter what formalities are prescribed by the law 
of the testator’s domicile.^^ 

If the land is situated abroad, English courts probably require 
that the conveyance shall comply with the formalities prescribed 
by whatever system of law the lex sitvs would apply.^^ 

A contract relating to land is formally valid if it complies with 
the formalities prescribed by the proper law of the contract or 
(semble) by the lex loci contractus. The proper law of the contract 
is usually, but not necessarily, the lex situs.^^ So a conveyance 
of land in England, executed abroad by a person domiciled abroad, 
would not be valid as a conveyance unless it complied with the 
formalities prescribed by English domestic law; but it might be 
valid as a contract to convey, of which specific performance might 
be given. 

(B) Material or Essential Validity, The material or essential 
validity of a disposition of land, whether inter vivos or by will, is 
governed by the lex situs. The lex situs means, for an English 
court dealing with land in England, English domestic law, and 
means, for an English court dealing with land abroad, whatever 
system of domestic law the lex situs would apply. Interpreted in 
this sense, the lex situs deternoines what estates can legally be 
created, whether the interests given infringe the rule against 
perpetuities or accumulations,^® whether gifts to charities are 

21 Pages 266-269. 

22 Coffin V. Goppin (1726) 2 P.Wms, 291; Pepin v. Brupbre [1902] 1 Oh. 

p- 586. 

35 Adams v. GluUerhuch (1883) 10 Q.B.D. 408. 

24 Be Smith [1916] 2 Ch. 206. 

25 Exception 1, pesU p* 541. 

lilustraMons 8 and 9, post, p.' -539. 

27 It^e^on V. Bfidport (1^6) 8 Beav. 647. 

25 Frehe v. Garlery {1878> 16 ikj: 461. 
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valid,-® whether the testator is bound to leave a fixed part of his 
estate to his wife or family and so on* 

The material or essential validity of a contract dealing with 
land is, however, governed by the proper law of the contract* 
which is usually but not necessarily the lex situs,^^ 

(4) Marriage as an Assignment of Foreign ImmovabJes ,^^ — ^The 
effect of marriage on the mutual rights of husband and wife with 
regard to any foreign immovable, i.e., any land situate out of 
England, is (in so far as the determination of such rights can fall 
within the jurisdiction of an English court) governed by the lex 
situs including its rules of the conflict of laws. 

(a) Where there is a Marriage Contract or Settlement. — The 
courts of any country (e.g., France) where land is situate will 
probably wish to g^e^^ect to the marriage contract or settlement, 
but it is for the courts, or law, of the eitus to decide what is the 
proper law of the marriage contract, and whether provisions 
allowed by that law are or are not prohibited by the local or 
domestic law {e.g., of France) in respect of French land. 

English courts, if called upon to determine directly or indirectly 
the effect of a marriage contract on rights to French land, will 
attempt to decide the matter as a French court would decide it, 
i.e., will follow the lex situs.^^ 

(b) Where there is no Marriage Contract or Settlement. — ^Here, 
again, English courts, if called upon to determine the effect of a 
marriage on the mutual rights of husband and wife {e.g., to French 
land) will attempt to decide the matter as a French court would 
decide it, and will follow the lex situs. 

(5) Succession.^^ — ^Every question with regard to the succession 
of immovables, or land, in consequence of death is (subject, of 
course, to the Exceptions hereinafter mentioned) governed by the 
lex situs. And this is so whether the succession takes place under 
an intestacy or under a will, and whether the immovables be real 
property or personal property. 

The result, as regards the succession to a deceased personas 
interest in English immovables, is as follows ; — 

The deoeased^s immovables (whether real property or personal 

Duncan v. Lawson (1889) 41 Gh.D. 394; Be Boyles [1911] 1 Ch. 179. 

3® Be Hernando a884) 27 Ch.P, 284; Re Boss [1930] 1 Cb. 377. 

31 Exception 1, post, p. 541; British South Africa Co. v, De Beers €on^ 
soUdated Mines [1910] 2 Ch. 602; [1912] A.O. 62; Be Anchor Urn [1937] 
Cb. 483. 

33 See Elnstrations 10-12, p. 539, post. As to the law governing the effect on 
English immovables or lands, see Exception 2, pp. 641-^44, For a 

statutory affirmation of this principle as regards heritable estate in Scotland, 
see the Mam^ Women’s ^operty (Scotland) Act* 19^, s. 7. 

33 He Peatse'e SetUement [1909] 1 Gb. 304. 

3-^ See Blnstrations 13-^1, pp, 639-540, post. Frehe v. Carhery (1878) It.B. 16 Bq. 
4Bi;J[nihe Goods of Gentili (1875) Ir.B. 9 Eq. 541; De Pogasskras v. Dupoh 
(1S81) 11 123; Goppm v. Gappim (1725) 2 P.Wms. Re 

[1914] 1 Ob. 511; Re Boss [1930] 1 Ob, ST7. 
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property) pass on his death to his personal representative for 
administration. 

The beneficial succession to such immovables is governed 
by English domestic law. If the deceased died intestate, the 
immovables are distributed in accordance with English domestic 
law and not in accordance with the law of the deceased’s 
domicile. If he left a will, English domestic law determines 
whether it is formally valid. Thus a will executed in accordance 
with the Wills Act, 1837, but not in accordance with the law 
of the testator’s domicile, is formally valid so far as immovables 
in England are concerned.^® Conversely, a will executed in 
accordance with the law of the testator’s domicile, but not in 
accordance with the Wills Act, 1837, is formally invalid so far 
as immovables in England are concerned.®^ The only exception 
to this is that wills made by British subjects are formally valid 
so far as personal estate in England is concerned, if executed in 
accordance with any system of law allowed by sections 1 or 2 
of the Wills Act, 1861,®® though not executed in accordance with 
the Wills Act, 1837.®® This is because the Wills Act, 1861, speaks 
of ‘ personal estate (which includes chattels real) when no doubt 
the intention was to speak of movables only. English domestic 
law also determines whether the devise is materially or essentially 
valid/^ whether the will has been revoked (otherwise than by the 
subsequent marriage of the testator ^^), and (semhle) whether the 
testator had capacity to make a will.^® 

Succession to immovables situated abroad, or of money repre- 
senting such immovables, is determined by whatever system 
of law the lex situs would apply. That law determines whether j 
the deceased died testate or intestate, and if intestate, who is ' 
entitled to succeed to the immovables,^® whether the will is formally 
valid or has been revoked (otherwise than by subsequent ^ 

Duncan v. Lawson (1889) 41 Ch.D. 394; In bonis GcfitiU (1875) Ir.E 9 
541; Re Rea [1902] 1 Ir.R. 451; Re Elder [1936] 3 B.L.B. 422, 

De Fogassieras v. Duport 01881) 11 L.RIr. 123; Murray v. Ghampemowne 
[1901] 2 I.B. 232; see Re Ntcholls [1921] 2 Ch. 11; In bonis Almosnino 
(1859) 29 LJ.P. & M. 46. 

Goppin v. Goppin (1725) 2 P.Wms. 291; Pepin v. Bruy he [1902] 1 Ch. 24; 
Re Howard [1924] 1 B.L.B. 1062 ; Be Colmlle [1932] 1 D.L.R. 47 ; National 
Trust Go. V. Mendelson [1942] 1 B.L.B. 438; Re Landry S Steinhoff [19ti] 

1 D L B. 699. For the refusal of English courts to be bound by foreign 
judgments as to the validity of wills of English land, see Boyse v. Colclough 
(1854) 1 K. A J. 124 ; and of. Foster v. Foster's Trustees [1923] S.O. 212. 
See Buie 181, Exceptions 1 and 2, postf pp. 822, 826. 

Re Watson (1887) 35 W.B. 711; Be Grassi [1905] 1 Ch. 584; Re Dyne's 
Settlement Trusts [1919] 1 Ch. 80; Be Casey Estate [1936] 1 W.W.B. 80; 
Re Gauthier [1944] 3 B.L.B. 401. 

As to the meaning of ‘personal estate *, see post^ p. 824. 

41 Re Hernando (1884) 27 Ch.B. 284; Frehe v. Garbery (1873) 16 Eq. 461; 

Duncan v. Lawson (1889) 41 Ch.B. 394 ; Be Hoyles [1911] 1 Ch. 179. 

^3 See Exception 7, post, p. 548. 

43 See ante, pp. 531-533. 

44 Be Rea [1902] 1 1.B. 451 ; contrast Be Pkrcy [1895] 1 Ch. 83, poet, p. ^ 

45 Re Rea, supra. 
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marriage ; whether the testator had testamentary capacity ; and 
whether the devise is materially or essentially valid, for instance, 
whether the estates devised are valid, whether the tenant for 
life is entitled to en;;oyment in specie,^® and whether the testator 
is bound to leave a legitima portio to his wife or family 

(6) Guardianship^ Curatorship^ Bankruptcy^ etc. — The appoint- 
ment of a guardian or an assignee in bankruptcy under the law of 
a foreign country does not operate as an assignment to such 
guardian, etc, of any immovable in England/"^ 

(7) Prescription.^^ — The question whether the possessor or 
occupier of an immovable or land has or has not acquired a title 
thereto by lapse of time, i.e., by prescription,^- is to be determined 
in accordance with the leoc situs, and this is so whether the land is 
situate in England or in a foreign country, e.g,, France.'^ 

Difficulties in application of Rule. — The principle that rights 
over land are governed by the lex situs is thoroughly well estab- 
lished. The application, however, of the principle may sometimes 
give rise to difficulty. It may be hard to determine how far a 
particular profusion of the lex situs is in strictness a provision 
having reference to rights over land/^ It may also not be easy 
to determine whether, and to what extent, the rights affected by 
a given transaction are rights over land.®^ 

Thus, in Mayor of Canterbury v. Wyburn a testator domiciled 
in Victoria gave money to an English corporation to be laid out 
in the purchase of land in England which was to be used for 
charitable purposes. Such a gift was valid by the law of Victoria^ 
but was invalid by English law as being contrary to the Mortmain 
and Charitable Uses Act, 1888 (since repealed). The Privy Council, 
sitting on appeal from Victoria, held that the gift was valid. But 
the policy of the English statute was to strike at gifts of land in 
England, or of money to be laid out in the purchase of land in 

See Exception 7, post^ p. 548. 

Nelson Y. BrtdpoH (1846) 8 Beav. 547, 

Re Moses [1908] 2 Ch. 235. 

Re Ross [1930] 1 Ch. 377. 

See Illustrations 21, 22, pp. 540-1, post. Ogilvy v. Ogtlvy's Trustees [1923] 
S.C. 83; foreign guardian cannot make good title to Scottish land. 

See Illustration 23, p. 641, post. 

« Beckford v. Wade (1805) 17 Yes. 87; Bicks v. Povoell (1869) Ii3. 4 C3h. 741; 
Re PeaVs Trusts (1869) L.B, 7 Eq. Pitt Y. Dacre (1876) 3 Ch.B. 296. 
See, however, ae to the limitation to an action with regard to an immovable, 
Exception 5, p. 546, post. 

Mayor of Canterbury v. Wyhum [1^5] A.C. 89. 

See Re Piercy [1896] 1 Oh. 83, Compare Be Rea [1902] 1 Ir.B, 451, 

An inquiry into a title of honour is assimilated to an inquiry as to a title 
to real estate and governed by the law of the country from whose sovereign 
the honour is held: see Nelson v^ Bridport (1846) 8 Beav. 547; Fenton v, 
XAmngstom (1859) 3 Maoi. 497, 535; Lauderdale Peerage (1886) 10 App.Cas. 
692, 715; Re Duke of Wellington [1948] Oh. 118 (C.A.). Compare Buie 121, 
Provia), p. 497, ante. 

[1895] iuC, 89, criticised Cheshire, pp. 729U.731; contrast Ait.-Cen. v. Mill 
am) 2 Bow. d? Cl. 393; Att.^Oen. v. StemaH aSiT) 2 Mer. 143; Be Dawsm 
[1915] i Ch. 6^; Re Boyles [19U} Ch. 179, 
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England, to be used for charitable purposes. The decision failed 
it is submitted, to take that policy into account. 

Again, in Re Piercy/^ a testator domiciled m England who 
owned land in Sardinia, gave all his real and personal estate to 
trustees upon trust for sale and conversion and to hold the proceeds 
upon trust for his children for their respective lives with remainders 
to their issue. The law of Italy provided that any condition 
imposed upon an heir or legatee, no matter how expressed, that 
he was to retain the property and hand it over to a third party, 
was a trust substitution and was forbidden. It was held that the 
rents and profits until sale must devolve in accordance with Italian 
law, but that as the Italian law did not prohibit sale, it was the 
duty of the trustees to sell and remit the proceeds to England, 
and that the proceeds of sale must be held in accordance with 
English law upon the trusts of the will. In other words, the Italian 
law could not be allowed to operate upon the money into which 
the Italian land was directed to be converted. The reasoning by 
which the conclusion was reached is ingenious rather than sound. 
It was not shown that the Italian law {lex situs) regarded the 
land as notionally converted into money. 

Illustrations 

(1) Capacity. 

1. A French subject domiciled in France is twenty years of age, and owns 
freehold land in England. He is under English law an infant. He conveys the 
land to a purchaser. The effect of his infancy on the validity of the convey- 
ance is governed w-holly by the law of England. 

2. A man of twenty-two is the citizen of a foreign country where he is 
domiciled, and under the law of which he is an infant. He owns freehold land 
in England. He is under English law an adult. His capacity to convey land 
is unaffected by the fact that he is an infant by the law of his foreign domicile. 

3. A foreign corporation is formed under the law of New York for the 
purchase of land, and with a right under the law of New York to hold land. 
The capacity of the corporation to hold land in England is governed by the 
law of England.^^ 

(2) Formalities. 

4f. A domiciled Frenchman disposes of freehold land in England. The 
proper form of conveyance is determined by the law of England. 

5. A domiciled Englishman conveys to a purchaser domiciled in England 
a right of shooting over lands in Scotland. The conveyance is made by an 
instrument in writing but not under seal. The law of England does, but the 
law of Scotland does not require such a conveyance to be under seal. The 
conveyance is valid, z.a., the forms required are determined by the law of 
Scotland.^® 

6. A domiciled Scotsman conveys to a purchaser, who is also a domiciled 
Scotsman, the right of shooting over land in England. The conveyance is 
made by an instrument not under seal. The conveyance is invalid, not being 
in accordance with the law of England (lex 

57 [1S95] 1 Ch. 83, criticised Cheshire, pp. 731-732; Beale, pp, 958-969. 

See as to corporations, Chap. 19, ante. 

v. GhUerluck (1888) 10 Q.B.P 403. 

l^erenoe from Adams v. Clutterhuok, supra. 
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7. M agrees to purchase land in Demerara of N, borrows money of A in 
England for the purchase, and agrees in England to secure the money by a 
niortgage of the land The land is not properly conveyed to A according to 
the formahties reqmrcd by the law of Demerara k becomes bankrupt. 
X, M’s assignee, completes the purchase of tlie land from N, sells it, and 
receives the purchase-money. Whether A has an equitable right to the 
purchase-money depends on tlie law of Demerara (lex situs), not of England 

(3) Material or Essei^ttial Validity. 

8 A domiciled Frenchman is tenant for life of freeholds in England. 
His right to deal with the freeholds is governed %vholly by the law of England, 

9. A domiciled Englishman conveys land in New York upon trusts Avhich 
infringe the New York rule against perpetuities. The validitv" of the trusts 
IS determined by whatever law the law of New York (lex situs) would apply 
to the case. 

(4) Marriage as an Assignment of Foreign Isduovables. 

10. H, domiciled in England, marries W, domiciled in England. By an 
English marriage settlement, W covenants to settle all her after-acquired 
property. W acquires land in Jersey. By the law of Jersey, no trusts of land 
are permitted, and all transfers thereof must be for value. The land in Jersey 
IS not caught by W’s covenant.®^ 

11. H, domiciled in England, marries W, domiciled in France. There is no 
marnage settlement. H, after his marriage, purchases French land. On his 
death, the rights (if any), of W in respect of H’s land in France are, according 
to the law of France (lex sitw), governed by the domestic law of England. 
On the death of H, W has no right to ‘ community ’ in the French land. 

12. H, a Frenchman domiciled in France, marries W, a Frenchwoman 
domiciled in France. The parties marry under the system of community. 
H, after his marriage, purchases leaseholds in Massachusetts. According to 
the law of Massachusetts (lex sitm) the rights of a marned woman, wherever 
domiciled, in respect of land in Massachusetts, are (semble) governed by the 
domestic law of Massachusetts. On H’s death intestate the leaseholds are sold 
by his personal representative for £10,000. The money is lodged in a bank 
in England. The right of W in respect of the £10,000 is governed by the 
domestic law of Massachusetts (lex situs). 

(5) Succession. 

13. A domiciled Scotsman dies possessed of freeholds and leasdiolds in 
England. He leaves no will, or, what in this case is the same thing, no will 
which is valid according to the law of England, by reason of contravention of 
the Mortmain Act. The freeholds and leaseholds in England will devolve in 
accordance with English domestic law.®^ 

14. T, a French citizen, dies domiciled and resident in a foreign country. 
He executes a will in accordance with the formalities r^uired by the law of 
England, Le., by the Wills Act, 1837, but not in accordance with the formali- 
ties required by the law of the foreign country. By his will T makes a devise 
of leaseholds and all other his real estate and chattels real in England to 
trustees. The devise is valid, ia., the formal validity of the will as regards 
immovables is governed by the lex 

Weterhmise v. Stansp^eld (1852) 10 Btee 254. 

Re JPearaeV BeWjsment [1^] 1 304, 

Duncan v. Lawson (1889) 41 Ch.D. 394. 

** Omnpare De FogassieTas v. Dvport (1881) 11 1^. TMs^ case is an 

Jnsh ease, and to land In Ireland, bat undoubtedly » aound in prindple, 

and appli^ to immovables in Bngland. Note that the will, which idso oon- 

tained bequests of movables, was, as regmrds them* invalid, as not being 
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15 T, a British subject domiciled in France, makes in France an 
unattested holograph will giving freeholds and leaseholds in England to X 
By French law, holograph wills are valid The will is invalid as to the free^ 
holds, but is valid as to the leaseholds under the Wills Act, 1861.®^ 

16 T, a British subject domiciled in England, makes a will devising free- 
holds and leaseholds in England to X This will is well executed m accord- 
ance wath the Wills Act, 1837 T acquires a French domicile without losing 
his British nationality, and makes an unattested holograph will, valid by 
French law, in which he revokes all former wills and devises the freeholds and 
leaseholds in England to Y. X is entitled to the English freeholds because 
T’s second will is invalid by the lex situs; Y is entitled to the English lease- 
holds because T’s second will is valid as to personalty under the Wills Act, 
1861 .*^' 

17. T, domiciled in England, makes an English will which devises and 
bequeatlis all his real and personal estate both in England and in South 
Africa to his wife, W, for her widowhood, with remainders over. The 
property devised and bequeatlied includes long leaseholds in the Transvaal, 
where Roman-Dutch law applies to it. W is therefore, entitled to enjoy the 
leaseholds in specie in accordance with such law.®® 

18. T, domiciled in a foreign country, devises English immovables to trustees 
upon trust for sale and investment, and directs the investments to be held 
upon trust for accumulation extending beyond the periods allowed by the law 
of England. The restrictions on the devise of English immovables, and the 
proceeds thereof, are governed by the lex situs^ and the devise is invalid.®® 

19. T, domiciled in England, leaves by will lands in Italy to English trust- 
ees, upon trust to sell the same, and, having invested the proceeds in English 
investments, to hold such investments on certain trusts which are valid by the 
law of England and not valid by the law of Italy. The right of the trustees 
to take and to sell the land and the devolution of the rents while the lands 
are unsold are governed by the law of Italy {lex situs). The validity of the 
trusts as to the proceeds of the land is governed not by the law of Italy, but 
by the law of England (lex domicilii). 

20. T, a British subject, domiciled in Italy, devises Italian land, making no 
provision for her son, S. He claims to be entitled to one-half thereof as his 
legitima portio under Italian law. The matter is to be governed by the lex 
situSj and that law is shown by evidence to apply English law as T’s national 
law. The claim of S is therefore to be rejected. 

(6) Guardia27ship, Curatorship, Bah-kruptcy, etc. 

21. The proceeds of real estate (immovables) in England, belonging to a 
Chilian lunatic resident in Chili, sold under the Partition Act, 1868, represent 


executed in accordance with the testator’s lex domicilii^ as to which see 
Chap 31, Rule 181, post See also Atkinson v. Anderson (1882) 21 Ch.B. 
100; Re Hernando (1884) 27 Ch.D. 284, where the testatrix’s will was executed 
in English form and held to pass leaseholds. Compare Re Estate of V<m 
Brentano [1911] P. 172, for grant of probate of two wills, one in English 
form afiecting English immovables, and one English and foreign movables, 
in the form of the testator’s domicile; Murray v. Ghampemowne [1901] 2 
Ir.R. 232 (power of appointment). 

<5 Pepin V. Bruyhre [1902] 1 Ch. 24. 

Re Grassi [1905] 1 Ch. 584. 

Suggested by Be Colville [1932] 1 47; cf. Re Howard [1924] 1 

1062. 

fis Re Moses [1908] 2 Ch. 235. 

Freke v. Oarlery (1873) LJB. 16 Eq. 461. 

Be Piercy [1895] 1 Oh. 83, criticised ante. p. 538. 

71 Re Ross E1930] 1 Ch. 377. ^ ^ 
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such real estate, and are not payable to his Chilian curator, i.e., the appoint- 
ment of the foreign curator does not affect the title to English real estate.'- 

22. A person resident in Victoria is the owner of real estate (immovables) 
in England. He becomes insolvent under a Victorian insolvency. The 
English real estate is not thereby vested ipso facto in the insolvent’s 
assignee.'® 

(7) PaESCRIPTION. 

23 A agrees with X in England to convey to X land in India. X refuses 
to accept the conveyance, on the ground that A has not a title to the land. A 
claims a good title by prescription. In proceedings by A against X to compel 
X to accept a conveyance, the question whether A has a good title must be 
detemuned in accordance with the law of India (lex situs) 


Exception 1.” — The formal and material validity, 
interpretation and effect of a contract, and capacity 
to contract, with regard to an immovable are 
governed by the proper law of the contract. 

The proper law of such contract is, in general 
but not necessarily, the law of the country where 
the immovable is situate (lex situs).’’ 

Exception 2. — Where there is a marriage contract, or 
settlement,” the terms of the contract or settlement 
govern the mutual rights of husband and wife in 
respect of aU English immovables (land) within its 
terms, which are then possessed or are afterwards 
acquired. 

The marriage contract, or settlement, will be 
construed with reference to the proper law of the 
contract, i.e., in the absence of reason to the 


« Gnmwood v. Bands (1877) 46 LJ.Ch. 788. 

« Watte V. Btngley (1882) 21 Ch.I). 674. See Buie 98, p. 438, ante. The 
real estate may be made available but only through steps being taken to 
compel the insolvent to make over his interest: see Stephens v. McFarland 
(1845) 8 Ir.Eq. 444 (insolvent in South Australia) ; Re Bolton [19*20] 2 Ir.B. 
324 (bankrupt m South Africa): Home's Trustees v. Home's Trustees [1926] 
Sc.L.T. 214. 

Suggested by Hicks v. Powell (1869) L.B. 4 Ch. 741, Compare Be Peat's 
Trusts a369) L.B, 7 Eq. 302. 

See as to this Exception, Buie 144, p. ^657, and comment thereon; 

Bntish South Africa Company v. Be Beers Consolidated Mines [1910] 2 Ch 
602 (C.A.); Re Smith [1916] 2 Ch, 206, 

For meaning of * proper law of the contiract *, see Chap. 24, Buie 136, p. STO* 
pQstf and as regards capacity see Euie 139, p. 619, post. 

approved by Kenney* L.L» British South Africa Co. v. Be Beers 
, [1910] 2 Ch. (C.A.) 502, 503. 

In the absence of a the less situs perhaps prevaOs. W^ch v. Tennent 

[1891] A.C. 639, 646, per Lord Herschell; but see Chmell v. Oarlyon (1897) 
14 S.O. 61 (Cape of Gocwl Hope), post^ p. 543. 
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contrary, by the law of the husband’s actual 
domicile at the time of the marriage. 

The husband’s actual domicile at the time of 
the marriage is hereinafter termed the ^ matrimonial 
domicile 


Comment 

Whether in this Exception and in the rest of this Digest the term 
^ matrimonial domicile ’ ought to be extended, so as to mean the 
intended domicile of the husband, when, as occasionally happens, 
he, though domiciled in one country, intends, to the knowledge 
of both parties to the marriage, to became immediately domiciled 
in another country (e.g., France), is a question on which there is 
no decisive English authority. On the theory, however, of a tacit 
or express contract between the parties about to marry, that their 
mutual property rights shall be determined by the law of their 
matrimonial domicile, the extension of that term so as to include 
the country in which they intend to become, and do become, 
domiciled immediately after their marriage seems to some authori- 
ties reasonable. For instance, if H, domiciled in England, marries 
in England W, domiciled in South Africa, and H and W sail to 
South Africa immediately after the ceremony intending to make 
it their permanent home, it would seem reasonable at first sight 
to hold that South Africa, and not England, was their matrimonial 
domicile.’'® The difficulty is, however, that there is no conclusive 
English authority in favour of this view,®® and there are practical 
difficulties in its application. What if H and W do not sail to 
South Africa until a month — or a year — after the ceremony 
Where is the line to be drawn ? Are the rights of the spouses to 
be in suspense until they actually acquire a new domicile in 
pursuance of their pre-matrimonial intention ? It is submitted that 
the safer rule to adopt is that the matrimonial domicile means the 
husband^s domicile at the time of the marriage. In a clear case 
where the parties change their domicile very shortly after the 
marriage, in pursuance of a pre-matrimonial intention to that 
effect, the change of domicLle might well be a ^reason to the 
contrary ’ within the meaning of the Exception. This way of 
looking at the matter has the advantage of avoiding the use of a 
term of ambiguous meaning which suggests either that a change 
of domicile can be effected by mere intention, or that ^ matrimonial 
domicile ^ means something different from ^ domicile ’ simpliciter. 

Exception 2 means that English courts will not necessarily 
apply English domestic law in order to determine the rights of 

Cheshire, pp. 661-653- 

CcUks y. EecUr (1876) 10 Eq. 834, the parties clearly di5 not Intenl 

' to contract. under the law of Turkish domicile. 

Wolff, p. 366. 
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spouses to land in England/^ Thus, in Be De Nicoh,^^ Kekewiclu 
J., applied to English immovables the doctrine as to movables 
laid down by the House of Lords in De Xicols v. Curlier . It is 
impossible to say whether this doctrine would then have commended 
itself to the House of Lords, and it is certain that the question 
at issue might have been decided on the simple ground that the 
land in England purchased by the husband represented movables, 
and, therefore, must fall under the same principle as movables. 
The validity of the doctrine must, therefore, be admitted to be 
not quite free from doubt. It is, however, now of considerable 
antiquity, it has not been questioned or overruled, and moreover 
it does not stand alone. In Chiwell v. Carlyon^^ H and W, 
domiciled in South Africa, were married there without an ante- 
nuptial contract. Consequently, the South African regime of 
community property applied to their present and after-acquired 
property. H acquired land in Cornwall. The question before the 
English court was whether this land was subject to the South 
African community. Stirling, J., sent a case for the opinion of the 
Supreme Court of Cape Colony. In other words, he decided that 
the rights of H and W in the English land were to be determined 
by South African law. The South African court gave an opinion 
that the English land was held in community, whether or not H 
and W had acquired an English domicile, Stirling, J., then gave 
judgment in accordance with this opinion. 

Exception 2, however, which we assume to be well established, 
and which seems to be sound in principle, is subject to limitations 
which ought to be carefully noted. 

(1) It applies to English immovables, but it does not apply 
to foreign immovables. The rights of the parties to a marriage 
over such immovables, e.g., land situate in France or in Massa- 
chusetts, will (as already pointed out) be determined by an English 
court with reference to the lex situs^ that is, by reference to the 
law which the court of the country where the property is situate, 
in the one instance France and in the other Massachusetts, deem 
applicable to the case. 

(2) No marriage contract can give to the parties to a marriage 
any right in respect to English land which is prohibited by English 
law. 

(S) No marriage contract can be enforced in England if its 
enforcement is opposed to any English rule of procedure or to any 
English rule as to the formalities with which English land can 

W cf. Cook, pp. 276-279. 

[1900] 2 Ch. 410. Contrast Re Hernando (1884) 27 Ch.B. 284, whero the 
matrunonial domicile was Spanish^ bat the proper law of the marriage settle* 
meat was English. 

[1900] A.C. 21. See Bole 170, p. 787, poet. 

(1397) 14 S.€. 61 (Cape of Gt^od Hope). The case is nnreported m England, 
but the moord number is 1897 A. 2919. The case is fully discmsu^ in Cb^lure, 
I^. 656-6^7. 
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be conveyed, such, for example, as the Statute of Frauds, ss. 4 
and 7 , or now ss* 40 , 53 - 55 , of the Law of Property Act, 1925 , 
The principle was admitted by all parties in the argument of Be 
De Nicols, But the contention that the Statute of Frauds, ss* 4 
and 7 , made it impossible to enforce the merely tacit, and therefore 
unwritten, marriage contract between H and W with regard to 
land in England, was rejected by the court on the groimd that 
the case did not fall within the scope of the statute,®® which is 
inapplicable to a partnership in land. 

Illustrations 

1. H and W, French citizens domiciled in France, intermarry in Parfs 
and are subject to the system of community. They afterwards acquire a 
domicile in England. H makes a fortune in trade and purchases freehold and 
leasehold land in England. On the death of H, W’s rights to such land are 
governed by the law of the matrimonial domicile, viz^ France, and W is 
entitled to a half share thereof and a will under which H attempts to dispose 
of the whole of such freehold and leasehold land is, as far as such disposition 
of W’s half share goes, invalid 

2. H and W, domiciled in South Africa, marry there without an ante- 
nuptial contract By South African law, the community property re^e 
applies to their present and after-acquired property. They make a joint will 
disposing of the property held by them in community. H comes to England, 
and purchases land in Cornwall, W dies in 1893. H dies in 1895. The 
question whether the land in Cornwall passes under the joint will must be 
determined by South African law 8emhle, it does so pass, whether or not H 
and W had acquired an English domicile 


Exceptim 3.” — Under Exceptions 1 and 2 to Rule 181 
[i.e., under the Wills Act, 1861, ss. 1 and 2], a will 
made by a British subject may, as regards such im- 
movables in the United Kingdom as form part of his 
personal estate (chattels real), be valid as to form, 
though not made in accordance with the formalities 
required by the lex situs. 

Exception 4. — An assignment of a bankrupt’s property to 
the representative of his creditors under the English 
or the Irish or the Scottish Bankruptcy Acts is an 


Compare Dale v. Hamtlton (1846-1847) 5 Hare 369; Oustance v, Btadsh&v} 
(1845) 4 Hare 315; Gray v. Smith a890) 43 Ch,D, 208. 

87 Be De Nicols [1900] 2 Ch. 410* 

8^ Uhiwell V. Carlyon (1897) 14 S.C. 61 (Cape of G-ood Hope), 

89 Be Grassi [1905] 1 Ch* 584; Be Watson (1887) 35 W.E* 711. See comment 
on Excjeptione 1 and 2 to Eule 181, post. See also, as to exercise of powers 
of appointment with regard to such immovables, Eules 188 and 190, pod* _ 
99 ^ ^ the relation between ‘personal estate’, i.e., ‘personal propei^*, am 
immovables, see pp. 45, 46, ante. 
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assignment of the bankrupt’s immovables, wherever 
situate.®^ 

Exception 5,®^ — The limitation to an action or other pro- 
ceeding in England with regard to a foreign im- 
movable is probably governed by the lex fori. 

Comment 

Whether the possessor or occupier of land who has no title 
thereto has acquired by lapse of time a defence against an action or 
other proceeding for the recovery thereof, imder a law (statute of 
limitations) which bars the remedy of the person otherwise entitled 
to recover the land, is a question of procedure which, on general 
principles, ought to be determined, and probably is determined, 
by English courts in accordance with the lex fori, that is, English 
law. 

It is, however, arguable that the limitation to an action in 
regard to land is determined by English courts in accordance with 
the lex situs. But the authorities in support of this deviation from 
the well-established principle that procedure is governed by the 
lex fori are, to say the least, not conclusive. No certain inference 
can be drawn from eases having reference to land in England ; for, 
when an action is brought in an English court with reference to 
English land, the lex fori and the lex situs coincide, and the case 
is decided, by whatever name the law be called, in accordance with 
the law of England. The cases in which English courts entertmn 
proceedings with regard to foreign land are necessarily rare and 
exceptional.®^ And the reported cases having reference to such 
proceedings may suggest, but do not show conclusively, that 
English courts have held questions of limitation to be governed 
by the lex situs. 

Beckford v. Wade is not a case decided by an English court 
in reference to foreign land. It is a decision by the Privy Council 
as a Court of Appeal from Jamaica. It refers to prescription^ and 
only shows that the acquisition of a title to land in Jamaica is 
determined by the law of Jamaica. 

Wicks Y. PoweU^^ only establishes that, where the lex situs 
deprives a person of title to foreign land, he cannot enforce in 
England any right depending on t3ie possession of a title under the 

See EuJe 54, p, 327, ante, and Bnle 97, p. 437, emte. 

See Beekford v. Wade (1805) 17 Ves. 87; Eieks v. Petoell a869) liJt. 4^ 
741 ; Be BeaVs TrusU (1869) LJR. 7 Eq. PiU v. Deere (1876) 3 Ch.D, m. 

As to ihe principle that all xnatteis oi procednine are gorerned by the 
iear fori, see Chap. 3^, pest. 

See Bnk p. 141, emte, and Ejcceprions Ihe^n, pp. 145-151. 
a805) Yee. m. 
omi Ii3. 4 (3h. 741. 

35 
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lea 2 situs; but the language of Hatherley, C.,®® suggests that, in 
proceedings with regard to land, questions of procedure tnay 
perhaps be governed by the leos situs. 

Be Peat^s Trusts seems to have been in substance an Indian 
action. The question to be decided was, what were the shares 
claimable by different parties interested in a fund in England which 
represented the proceeds of the sale of land in India. But the 
decision seems to have rested on the assumption that the right 
to a share in the fund was the same as the right to a share in the 
Indian land, and that a person whose right to recover a share in the 
land was barred by an Indian statute of limitations could not in 
the English proceedings claim the share in the fund which repre- 
sented such land. It was not, moreover, absolutely necessary to 
decide what was the effect, in the English proceedings, of the 
Indian statute of limitations. 

Pitt V. Dacre decides that, in an action to recover from a 
person in England the arrears of an annuity chargeable on and 
payable out of the rents of land in Jamaica, the time within which 
an action may be maintained for the recovery of the annuity is 
determined, not by the English Statute of Limitations, i.e., the 
Real Property Limitation Act, 1833 {lex fort), but by the law of 
Jamaica (lex situs). This is the strongest authority in support 
of the view that the limitation to an action with regard to land 
is governed by the lex situs ; but the case is not, even if rightly 
decided, quite conclusive. The law of Jamaica, as to the' point 
in question, was the old law of England prior to 3 & 4 Will. 4, 
c. 27 ; and it is possible to explain the case simply on the ground 
that 3 & 4 Will. 4, c. 27, applies only to land in England, and that, 
as regards foreign land, the lex fori is the old law of England, which 
in this case coincided with the lex situs. It is probable that while 
the acquisition of title to land hy prescription is governed by the 
lex situs, the effect of a Statute of Limitations which only bars the 
remedy for the recovery of land, and does not give a prescriptive 
title to land, is governed by the lex fori. 

Illustration 

X mortages land in one of the British Colonies to A. X is in En|^an4 
A brings an action to obtain a foreclosure decree against X. The tee 
within which such an action can be brought in England is {semhU) governed 
by the Uos 

' P, T4!3. 

7 Eq. 802. 

(1876) 3 Oh^D, 295. See also Golorml Investment and Land Oo, v. Mmdm 
[1928] S.C. 440. 

»» Paget v. Me (1874) L.B. 18 Eq. 118; and compare Exception 1 (p. % 

ante) to Buie 20. 
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Exception 6.^ — A will of immovables is in general to be 
interpreted with reference to the law of the testator’s 
domicile at the time when the will was made, but 
this presumption may be displaced by any facts, such 
as the use of technical terms, which indicate that the 
testator had in mind the law of the place where the 
immovables are situate or any other law. 

Comiitent 

There seems no reason to make an exception in the case of 
wills of immovables to the general rule^ that the interpretation 
of a will is to be governed by the law of the domicile of the 
testator at the time when it is made, subject to any indications 
therein that the testator had in mind some different law, in this 
case normally the law of the place where the immovable is situate. 
Thus it has Iteen held that where a testator charges money on land, 
it may be assumed that the currency, where there is a difference, 
is intended to be that of his domicile,® and that where the testator 
devises land to the ‘ heir ’ of X, the heir is to be ascertained in 
accordance with the law of the testator’s domicile.'^ 

On the other hand, it is clear that the law of the place where 
the immovables are naturally determines what is included in a 
general devise of an estate, for instance, whether it means the lands 
and buildings thereon only, or includes slaves, live stock, or other 
movables necessary for the work of the estate*® Further, the use 
of technical language of the country where the immovables are 
situate must necessarily be regarded as indicating an intention to 
deal with them according to the legal relations indicated by such 
language,^ even when the will deals also, as often, with movables, 
and generally must be inteq)reted according to the law of the 
domicile. There is special complexity when the testator deals with 
lands in two different countries under distinct systems of law and 
aims at producing identical results by the use of the technical 
language of one of the countries only. In any case the will cannot 

1 Trotter v. Trotter (1829) 4 BH. 502; v. Maxwell (1852) B.B. 4 H.L. 

601; Rittson v. Stord^ (1856) 1 Jur.{ii.s.) 771 j 2 Jnr.(N.s.} 410. Contrast 
Yates V* Thompson 0M5) 3 Cl. & F. 544, 588. 

^ See Buie 188, and Exception, post, pp. 831, 882. 

^ Watlis V. BrigUwell (1722) 2 P.Wms. 88; Samders v. ZJralee (1742) 2 Atk. 
468; Lmsd^wm v. hansdowne (1820) 2 BK. 60. Contrast Ba^our v. Cooper 
(18^) 28 Ob.D. 472 (Msh interest allowed on charge on Irish land under 
settlement) ; Re Quirk [1941] Ch. 46 (gift of land in France free of all duties 
is free of French mutation duty). 

^ Maoleay v. Treadwell [19871 A.C. ^ The qu^hon whether legitimated 
children can take under a to children is not properly speaking a question 
oi eonsfcmetion but a question of status. See ante, Buies 121, 122. 

» Lmhfngton v. SeweU (1827) 1 Sim. 485; StewaH v. Garnett (1880) S Sim. Wd. 

* Bte^ford v. Young (1885) 29 Gh.l). 617, 62B, per Ckitton, JjJ, ; Re BerPanio 
am) 27 Ch.D. 284, 296, ^7. 
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be interpreted so as to sanction any violation of the local law 
affecting the immovable. ^ While the will is presumed, in the 
absence of anything to the contrary, to have been drawn in accord- 
ance with the law of the testator’s domicile, and will be interpreted 
accordingly, its effect and validity in respect to the disposition of 
real property [immovables] or the creation of any interest therein 
will depend on the lex rei sit as, ^ ^ 

Illustrations 

1. T, domiciled in Scotland, devises English and Scottish lands in terms 
appropriate to create an estate in tail male in English land It is dearly 
his intention that the estates in England and Scotland should descend to the 
same persons, but it is impossible to create the same estates in English and 
Scottish land. It is held that the use of technical terms of English law must 
prevail so as to create a strict entail in the English land, though the result is 
that, no such result being possible as regards Scottish land. A, to whom the 
lands were devised, has the power to dispose freely of the Scottish land, but 
no power to deal with the English land.^ 

2. T, domiciled in England, devises land in India to A, adding that 
on the sale of the land A is to pay £1,500 to B. The addendum is invalid, 
since it amounts to attempting to create an estate unknown to English law, 
the law prima facie applicable to the devise.® 


Exception 7 . — The question whether a will of immovables 
has been revoked by the subsequent marriage of the 
testator is determined by the law of the testator’s 
domicile at the moment of the marriage. 


Comment 

Under the law of England, a marriage revokes any will made 
before marriage by either party to the marriage,^® unless the will is 
expressed to be made in contemplation of the mamage.^^ It has 
been held by the Court of Appeal that the English rule is part of 
English matrimonial law and not part of English testamentary 
law.^^ The consequence is that, so far as movables are concerned, 

^ Jacobs V. Whitney (1910) 205 Mass. 477. If by any chance an English 
court had to deal with the question of a will affectmg foreign land made by 
a person elsewhere domiciled, it would no doubt follow the interpretation 
which a court of the loctts rei sita would give; Re Duke of Wellington p947] 
Ch. 506, [1948] Ch. 118 (C. A.). 

^ See Re Miller [1911] 1 Ch. 511. Compare the Scottish case, Studd v. Cook 
(1883) 8 App.Cas. 577, where it was held that a settlement of land in Scotland 
in which the technical terms of English law were used should be inteipre^ 
to create an estate in the land analogous to that created as regards Engli^ 
land by the same instrument. For a very confused case of an English will 
of Scottish land, see Cripps* Trustees v. Cripps [1926] Sc,L.T. 168, 

* Re Elliot [1896] 2 Ch. 853. Contrast Re Moses [1908] 2 Ch. 235, onfs* 
where the local law was applied. Note that nothing was proved as to the 
law of India. - ' , ’ , 

10 WiUs Act, 1837, s. 18. 

Xjaw of Property Act, 1925, s. 177. 
w Re Martin [1900] P. 211, 
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the question whether a will has been revoked by the subsequent 
marriage of the testator is determined by the law of the domicile 
of the testator at the moment of the marriage.^^ Since the domicile 
of a wife becomes, at the moment of the marriage, the same as 
the domicile of her husband, this rule means that the question 
whether marriage revokes a will is determined by the law of the 
husband^s domicile at the moment of the marriage. 

The reason for the rule, as given by the Court of Appeal, is 
wide enough to cover and, it is submitted, does cover wills of 
immovables as well as wills of movables. The question is not really 
one of succession at all. It is true that in Re Caithness it was 
held that the will of a testator domiciled in Scotland, which dealt 
with leasehold land in England, was revoked by his subsequent 
marriage. But that case was decided before the nature of the 
rule that marriage revokes a will had been finally settled by the 
Court of Appeal, and would, it is submitted, not be followed 
today. 


Illustrations 

1, T, domiciled in Scotland, makes a will dealing with land in England. He 
marries and dies without having lost his Scottish domicile. His %v’iil is (semble) 
not revoked. 

2. T, an Englishwoman domiciled in England, makes a will dealing with 
land in England. T marries a domiciled Scotsman and dies. T’s will is 
(semble) not revoked because her domicile became Scottish at the moment of 
her marriage. 

8. T, domiciled in England, makes a will dealing with land in Scotland. 
He marries and dies without having lost his English domicile. His vlU is 
(semble) revoked. 


Exception 8. — The Court has no jurisdiction to make 
an order under the Inheritance (Family Provision) 
Act, 1938, for the maintenance of a testator’s 
dependants out of the rents and profits of im- 
movables in England unless the testator was domi- 
ciled in England at the date of his death. 

Comment 

Ih England, and in many common law jurisdictions of the British 
Commonwealth, the court has a statutory jurisdiction to make an 
order for the maintenance of a testator’s dependants out of the 
income of bis nrt estate if he does not make reasonable provision 
for them by his will. Such restrictions on a testator’s freedom 
of testamentary disposition are closely analogous to the rule which 

** Buie 18S, Bxeepiioin 3, sost, p. 837. 

0890) 7 T.I 1 .B. 854. 

« Compare Be Boward [19341 1 D.L.E. 1083, 1071. 
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prevails in Scotland and in many Continental countries, that the 
testator must leave a definite part of his estate (sometimes called 
a legitima portio) to his wife or children. It is now well settled 
that the Scottish and Continental rule raises a question of material 
or essential validity, and that the question whether the testator 
must leave a legitima portio to his wife or children, is governed 
so far as movables are concerned by the law of his domicile at the 
date of his death, and so far as immovables are concerned, by the 
lex situs.^^ It would appear that on principle the question whether 
the court has jurisdiction to make an order for the maintenance 
of the testator’s dependants should be governed by similar con- 
siderations. Accordingly, it has been held in common law juris- 
dictions of the British Commonwealth which have statutes similar 
in scope and purpose to the English Inheritance (Family Provision) 
Act, 1938, that the court has jurisdiction to make an order for 
maintenance out of immovables situated within the jurisdiction, 
no matter where the testator was domiciled at the date of his 
death. Unfortunately, the English Act only applies if the testator 
died domiciled in England,^® and therefore English courts have 
no jurisdiction to make an order for maintenance, even out of 
immovables situated in England, if the testator died domiciled 
abroad. As the illustration shows, the effect may well be to leave 
a serious gap in the scope of the Act. 

Illustration 

T dies domiciled in New Zealand. He leaves immovables in England. His 
will makes no provision for his dependants. The New Zealand court has no 
jurisdiction to make an order for their maintenance out of the English land, 
because it is not situated in New Zealand. The English court has no juris- 
diction, because the testator did not die domiciled in England. 


Exception 9. — The question whether a legatee of movables 
under a will must elect between the legacy and 
foreign land is determined by the law of the 
testator’s domicile. 

If a testator devises foreign immovable property 
(foreign land) under a will which on any ground is 
inoperative to pass the same to the devisee, and also 
either — 


i« Be Boss [1930] 1 Ch. 877. ’ „ • 

i’’ Be Boper [1927] N.Z.L.B. 731; Be Butehart [1932] N.Z.I 1 .E. 1255^ 
Ostfander Estate (1915) 8 W.W,R. 367 ; Willianu v. Moody* s Btble 
[1937] 4 465 (Saskatchewan); Ea Battenbufy 2 W.W.B. ^ 

' XBxitfih Columbia) ; see Horris in 62 L.Q.B. 178-179 ; Ealconbridge, 
Inheritance ^amolv Provision) Act, 1988, s. 1 (1); see Be White [I9IIJ 
Ch, 192; cf. s. 2 of the Ontario Dependants^ Belief Act. 1937 
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(1) devises English immovable property (Eng- 
lish land) to the heir of the foreign immov- 
able property, or, 

(2) being domiciled in England, bequeaths 
movable property wherever situate to the 
heir of the foreign immovable property, 

the court will not allow^ such heir to take any benefit 
under the will as regards (1) the English immovable 
property, or (2) the movable property, unless he 
fulfils the conditions of the will with respect to the 
foreign immovable property or compensates for his 
failure to do so ; i.e., the heir is put to his election. 

(kimment 

Paragraph (1) of the second sentence of this Exception is, strictly 
speaking, an illustration of, and not an Exception to, Rule 127 : 
but is included here for convenience so that the whole doctrine of 
election in the conflict of laws may be considered in one place- 
^ Election, in the sense here used, is the obligation imposed upon 
a party to choose between two inconsistent or alternative rights 
or claims in cases where there is clear intention of the person, from 
whom he derives one, that he should not enjoy both. Every case 
of election, therefore, presupposes a plurality of gifts or rights, 
with an intention, express or implied, of the party who has a right 
to control one or both, that one should be a substitute for the 
other. The party who is to take has a choice, but he cannot enjoy 
the benefits of both,’ 

‘If a testator’, says Lord Eldon, his estate to A, 
and gives A’s estate to B, Courts of Equity hold it to be against 
conscience that A should take the estate l^queathed to him and 
at the same time refuse to effectuate the implied condition cx»n- 
tained in the will of the testator-’ 

These descriptions of the doctrine of election are sufficient to 
indicate its origin and scope- But with the development of the 
doctrines of equity the question of the actual intention of the 
testator has been relegated to the background,*® and the matter 
is now regulated by technical rules, not all of which can logically 
be explained on the theory imderlying the principle- For our 
purpose it is sufficient here to note that a smgular tenderness has 
been shown by the courts for the English hrir ; thus if a testator 
devises English freehold land to A;, and bequeaths movable prop^y 

See also Buie 184, p- 833. 

Slory^ Bqtdty Jurisprudence^ EngliB b ei-, a. 1075, p, 460. 
w Eer T- (im) 1 BiL 1, ^ 

^ Gcoper Cooper ^74) Ii,B. 7 H-L. 53, 67, per Lora Cairns. 
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to B, his heir, and if the devise turns out to be invalid, whether for 
want of capacity, or defect of form,-'^ or material invalidity (e.g,, 
contravention of the rule against perpetuities),^® then it has been 
held that B is entitled to take the land against the will, and to 
take the bequest under the will, though, if intention were any 
criterion, it would seem as if the testator meant precisely the reverse. 

The rule applicable in the case of English heirs has not been 
applied to heirs of foreign immovable property. The explanation 
of this discrimination in treatment is simple ; for a Court of Equity 
to insist on the doctrine of election in a case where the will was 
invalid as regards English land, would have been an indirect effort 
to overthrow the system of law regulating that land, and would 
have involved a serious struggle with the courts of common law 
on a ground unfavourable to doctrines of equity. In the case of 
foreign immovables no such struggle could arise. The English 
court had usually before it simply the question how it was equitably 
to deal with a claim to movable property in England put forward 
by an heir to foreign land who had taken that land against the 
terms of the will which bequeathed movable property to him; it 
could not, of course, affect directly the lex situs, but it owed that 
law no such respect as would induce it to refuse to apply the 
doctrine of election, lest thus indirectly it defeated the purposes 
of the lex situs. Logically the action of the English courts in the 
case of the foreign heir was obviously sounder than their attitude 
towards the English heir, but the distinction between the two cases 
had become firmly established by 1813.^^ 

The question of election by a foreign heir, as a matter of English 
law, can, it is clear, arise only when the distribution, as dis- 
tinguished from the administration of a testator’s property, falls 
to be determined by the English court, i.c., (1) when T, the 
testator, leaves immovable property in England, the distribution 
of which depends on the lex situs ; or (2) when the testator dies 
domiciled in England, leaving movables either in England or 
elsewhere, whose distribution depends on the lex domicUii.^^ If T 
dies donoiciled out of England and leaves no immovables in 
England, the distribution of his property depends on the law of 
his foreign domicile. Thus, if T dies in England leaving goods 
there, and land in Scotland, which would not pass under his will# 

Heurle v. Greenbank (1749) 1 Yes.Sen. 298; 3 Atk. 695, 715. 

2* Be De Virte [1915]i 1 Ch. 920; Dewar v. Maitland (1866) L.B. 2 Eq. 834, 839. 
^ Re Oliver's Settlement [1905] 1 Gh. 191; Be Banhes* SMemerd [1905] 1 
Ch. 256; Re Nash [1910] 1 Oh. (G.A.) 1, 

Brodie v. Barrtf (1813) 2 V. & B. 127, 129, 133; Be Ogtlvie [1918] 1 Gh. m 
Compare Dundas v. Dundas (1830) 2 Dow. & 01. 349, which is a Scottish 
and the English cases, Dewar v. Maitland (1866) L.B. 2 Eq. 834 (iMids is 
England and St. Eitt’s, the latter invalidly devised); Orrell v. Omll (1871) 
L.B, 6 Ch. 302 (lands in England and Scotland). 

Alton. (1723) 9 Mod. 66; Brodie v. Barry (1813) 2 V. & B. 127; Troliier f. 
TroUer (1828) 4 Bli. 502; Allen v. Anderson (1^6) 5 Hare 163; Harrism^* 
* Harrison (1873) L,B. 8 Ch. 3^. 
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either because of formal or material invalidity, and T were 
domiciled in France^ the question whether election arose would be 
purely a matter for French law, and if the English courts decided 
the issue, the law they would apply would be French law. There- 
fore, as between movables bequeathed to the foreign heir and 
foreign land defused away from the heir, the question whether 
the heir must elect is determined by the law of the testator^s 
domicile.^® But as between English immovables devised to the 
foreign heir and foreign land devised away from the heir, the 
question whether the heir must elect is determined by English law 
(lex situs) irrespective of the domicile of the testator. The state- 
ment in Cheshire that * the question whether a beneficiary is 
put to his election is governed by the law of the testator’s domicile ’ 
thus appears to be too wide, since it is appropriate only to a case 
of election between movables and foreign land, and not to a case 
of election between English and foreign immovables. 

The only point of the Rule which needs further explanation is 
the reference to compensation. On the strict application of the 
theory of election it might be argued that if T devises foreign land 
worth £10,000 to A, and bequeaths to E, the heir to the foreign 
land, a legacy of £20,000, E must choose between taking the 
legacy under the will, and surrendering the land which, by reason 
of the invalidity under the lex situs of T’s devise, does not pass 
under the will to A, or keeping the land and giving up all claim 
to the legacy. The courts, however, hold that in such a case, if 
E determines to keep the land, he can do so, but as compensation 
to A, they sequester from out of the legacy to E the value of 
the land.^^ 

If, for the sake of clearness, we assume that a deceased person 
has left immovable property in Scotland, and has died domiciled 
in England leaving there only movable property, the conditions 
under which the Rule as to election applies may thus be stated : — 

(1) T, the deceased, must die testate; the Rule cannot apply 
to a case of total intestacy, 

(2) T must leave a will intended to deal both with the English 
movable property and with the Scottish immovable property. If 
the win, in the opinion of the English court, is not intended to 
apply to the Scottish immovable property or land, then no question 
of electicHi arises ; the Scottish heir takes any legacy under the 
will, and succeeds apart from it to the Scottish land as heir* The 
question, whether T intended to deal with the Scottish land by Ms 
will, falls to be decided by the law of England as the law of his 
domicfle, and under English law merely ^eraj terms, such as ‘ all 

Contrast Be AUm QMS) 114 Xi J.Gh. wMdb it is enbmitted was wrongly 

decided: see post^ Rule 184, pp* 833-835. 

P. 741. 

»» QfHtm T. Hazard (im) 1 Sw. m; Be Ogilue [1918] 1 Ch. 499. 
w AUen V. Andersm a848) 5 Hare 163; TrMer v. Trmer (1808) 4 Bli. 500. 
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my real and personal estate wherever situate % are held insufiSicient 
to show an intention on the part of the testator to deal with 
property incapable of passing under the will.^^ 

(3) The will must be invalid as to the Scottish immovable 
property; whether it is invalid or not is to be determined by 
Scottish law {leco situs). 

If these conditions are fulfilled the heir is put to his election. 
If he takes under the will the English movables given by the will, 
he must not take the Scottish land by descent. If he takes, against 
the will, the Scottish land by descent, then he must compensate 
the person, to whom the land was devised, out of the English 
movables, being entitled to receive only the excess value (if any) 
of the movables over the land. 

The operation of this Rule can best be seen from the following 
illustrative cases, of which the first four are decisions of English 
courts, while the last is a decision of the House of Lords as the 
final Scottish Court of Appeal. The justification for adducing this 
illustration is the fact that there is imquestionably a close similarity 
between the English doctrine of election and the Scottish of 
‘ approbate or reprobate but it cannot be asserted, of course, 
that the doctrines in the two coimtries have been, or can be, 
worked out on precisely parallel lines. 

Illustrations 

1. T, domiciled in England, dies possessed of immovable property in 
Scotland, and movable property in England, Scotland, and elsewhere. T, 
by his will, devises the Scottish immovables and bequeaths the movable 
property to trustees in trust to divide the whole equally amongst his nephews. 
The will is, under Scottish law, invalid as to the Scottish immovable property, 
A, one of the nephews, is under Scottish law heir to the Scottish immovable 
property. A is put to his election either to take the Scottish inunovable 
property against the will as heir and give up his claim as legatee in so far as 
the legacy does not exceed the value of the Scottish property, or, if he takes 
the legacy in full, to let the Scottish immovable property go accordmg to the 
wiU.3^^ 

2. T, domiciled in England, dies possessed of movable property and also 
of immovable property in Scotland. He devises his immovable property io 
Scotland to B, and also bequeaths equal shares in his movable property to A 
and B. The will is under Scottish law inoperative as to the Scottish iixHnov- 
able property. A is T’s heir under Scottish law. A is put to his dection 

Maxwell v. Maxwell (1852) 2 De G'.M. & G-. 705. See &iso Baring v. Ash 
'burton (1886) 54 L.T. 463 : will incapable of devising French immovables does 
not pnt French heirs to election : Johnson v. Telford (1^0) 1 Buss & My. 244. 
Brown v. Gregson [1920] A.C, 860. Judgment of Lord Finlay, p- 870. C^paie 
DmglasrMenztes v. Umphelhy [1908] A.O. 228. A curious case of 
election arose in Re Eea^ [1902 J 1 Ir.E. 451, where the widow of an 
domiciled in Ireland, who left land in Victoria, under the law of whidj,8i^^ 
file widow was entitled to ^61,000 and a moiety of the residue, was^ no* ' 
allowed to claim that provision as well as j 6500 under the Intestates' BstatS 
Act, 1890. 

Bfodie V. Barry (1813) 2 V. & B. 127, 
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whether he will tEke the Scottish ininiovable property as heir, or the bequest 
of movable property as legatee.^® 

3 T, domicUed in England, directs by wiH that ‘the whole of his property'' 
should be divided equally amongst A, B, and C, his brothers and sisters. T 
leaves Scottish immovable property. The will, as to the Scottish immovable 
property, is invalid. A is T’s heir and takes the Scottish land. He is not put 
to his election, i,e , he also takes his share as legatee. The reason is tiiat the 
words ‘the whole of T’s property’ do not show an intention to dense the 
Scottish immovable property 

4. T dies domiciled in England, leaving a will in wdiich he disposes 
of English movables, and devises immovable property in Paraguay to trustees 
in trust for charitable purposes. The law of Paraguay imposes strict limits 
on the power of testamentary disposition, under which the devise is invalid to 
the extent of four-fifths as against the heirs under Paraguayan law. E, to 
whom the English movables are left under the will, is the heir under 
the law- of Paraguay. E is put to his election either not to take what he 
inherits under the law of Paraguay, or, if he does take it, to compensate the 
charity out of the English movables which he takes under the will for what 
it has lost by four-fifths of the Paraguayan immovables passing under the law* 
of Paraguay to 

5. T, domiciled in Scotland, leaves by wall property including Scottish mov- 
ables and land in Argentina to trustees for division among his children, E, F, 
and G. By a codicil he directs his trustees, in lieu of paying over her share to 
G, to hold it for her in life-rent, and after her death to divide it among her 
children who should then be alive and the issue of any who predeceased her, 
per stirpes. He also directs by his will that the provisions for his children 
therein must be accepted in lieu of legitim and of any other rights which they 
might assert by reason of his deatli, and that if any of them should repudiate 
the settlement thus made under the will, or claim their legal rights, they were to 
forfeit all title to any share of his estate which he could dispose of by law. G, 
despite the will, claims, and is aw^arded legitim, but it is decided that this fact 
in no way lessens her children’s rights under the will.®® 

The devise of Argentine land is wholly invalid, because the law of 
Argentina declines to recognise any form of trust or settlement as applying to 
land. Under a judgment in the Argentine court E, F and G succeeed on the 
footing of an intestacy to equal shares of the Argentine land. The children 
of G are thus deprived of their right to G’s share of the Argentine land on 
her deatli. They accordingly bring an action in the Court of Session in which 
they claim as against E «ind F that they should either secure them the interest 
in the Argentine land which was given them under the will, or alternatively 
compensate them out of their shares of the Scottish property taken by E and 
F under the will. It is finally decided fay the House of Lords, overruling the 
Court of Session, that no case of election arises.*^ 

Gosiiaeitt 

The decision in illustration 5 is, it is submitted, cleady in accord- 
ance with principle, if we bear in mind the fact that election (1) 

Marrison v. Harrison (1873) IiJR. 8 Ch* 342, 

Trotter 7. Trotter (1^) 4 Bli, 502. See also Allen v. Anderson (1846) 5 Hare 
163 j Mrmjoetl 7 . Maiowen (1852) 2 'Be G.M. & G, 705. Contrast OrreU v. 
Orteil (1871) L.B, 6 Ch. ’where tije testetor expressly devised tiie residue 
of Ms real estate situate in any M the United Eingdmn; HaTrison 7. 
Batfism (1873) Ii.B. 8 Oh, B4S, 

Be OgUw [19183 1 CSi. 492. 
timj S.C. 97. 

BfOitm 7 , Orepaoa [19S^] A.O. 880 (Ijmd Cave dissenting, rewsrsusg the 
judgment of tim Court Session [191S3 8,(1* 488^ 
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essentially implies the possibility of choice, and (2) is a doctrine 
of equity, from which it follows that it will not be pressed to yield 
inequitable results. Both these considerations would have been 
violated if the doctrine of election had been held to be applicable 

(1) E and F in this case had no power to secure the children 
of G the interest in Argentine land which T desired them to have. 
No process could be devised by which, without violating the lex 
situs, the interest in question could be created. The case, therefore, 
fell under the rule laid down in Re Lord Chesham,^^ where it was 
held that no case for election arose when T gave by will benefits 
to E and by the same will gave away chattels which under a 
settlement were attached to the mansion house of which E was 
tenant for life. The only dissentient judgment in the House of 
Lords was based on doubt as to whether this difficulty could not 
be surmounted. 

(2) Had the doctrine of election been applied in these circum- 
stances, it would have worked clear injustice and have defeated 
the plain intention of the testator, whose aim was to secure an 
equal distribution of his property among his children. G had 
already secured legitim and an equal share with E and F of the 
Argentine land, i.e., clearly more than T intended her and her 
family to have, and it would have been utterly inequitable 
to call on E and F to surrender part of their shares in T^s property 
for G’s children. The wishes of T could, of course, be simply 
carried out by G leaving the Argentine land to her children on her 
death. 

Contrast on both points the Paraguayan case (Illustration 4). 
The law of Paraguay imposed no prohibition on the disposition of 
land inter vivos to charitable ends; it merely — ^like the law of 
Scotland — ^imposed definite restrictions on the power of a testator 
to pass over his heirs when making his will. E, therefore, in that 
case, had freedom to elect; he could legally hand oyer his 
Paraguayan land for the purpose of the charity, and take the whole 
of his legacy under the will. If he preferred to keep the land, he 
could have only the surplus of the value of the legacy over that 
of the land. Secondly, the making E elect was plainly equitable 
and in accordance with the intention of the will. The charity 
obtained what the testatrix intended, though in a different form, 
while E also obtained the bounty meant for him. 


(1886) 31 Ch.P. 466. Compare EemiVs Trustees v. Lawson (1891) 18 B. 79S: 
Douglas's Trustees v. Douglas (18^) 24 D. 1191. 
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MOVABLES^ 

1. TANGIBLE AND INTANGIBLE THINGS 

Rule 128. — The validity and efPect of a transfer or assign- 
ment of movables depend on whether the movables are 
tangible or intangible. 


Comment 

Tangible and Intangible things.^ The distinction between mov- 
ables and immovables ^ must not be confused with the distinction 
between tangible and intangible things.^ T angible th ings are either 
Tn ftvfthle (p (I a bnrsel nr imm ovable (e.g .. lanSli Things may 
be the subject of legal intpresta. ■ For example, A may own a 
h orse, B mav have an estate in fee simple in land, r m ay ha-v-p, 
a right of w °y lanA gii/ih legal interests are, of 

course, intangible . It is unnecessary to assign a legal sittis to a 
legal interest in a tangible thing as distinguished from the actual 
physical situs of the thing itself, since it is sufficient to regard a 
person’s legal interest in a horse or a piece of land as situated 
where the horse or the land is situated. But complications arise 
if the thing which is the subject of the interest is itself intangible, 
e.g., debts, stocks and shares, patents, trade marks, copyright 
and goodwill. In reality, the distinction between movables and 
inunovables is not appropriate to these intangible things, since 
a thing which cannot be touched obviously cannot be moved. 
Logically, therefore, things should be classified as being (1) 
tangible things, which may be either (a) movable or (b) inamov- 
able, and (2) intangible things. It is common, however, to dasdfy 


1 Cheshire, Chap. 16; Wolff, ss. 488-625; Goodrich, es. 149-159 and anthoritiea 
cited, post, p. 568, note 8 ; p. 570, note 65. This chapter has been rs-wntten 
as Buies IM to 154 in the 5th edition of this work, which were tentatively 
formulated and to some extent inctmeistent, had ceased to represent the law. 
Buie 153 in particular was held to be wrong m BepuUica de Guatemala v. 
Nunez [1927] 1 Z.B. 669 and Be Anziani [19811 1 Ch. 407. 

The Buies in this chapter refer only to particular transfers or assignments 
trf movables inter oivos, e.g., by sale or gift. They do not refer to general 
assignments of movables m consequence of (1) marriage (see Bnles 170-172, 
pp. 787-798, post) I (2) bankruptcy (see Bnles 54, 97-100, j^. 327, 437-444, ante); 
or (3) death (see Buies 177, 178, pp. 814, 817, post). 
a TMs paragraph is based substantially on tiie valuable discussiaa in Falam. 

bridge, 4 CS 5 ; of. Cook, Chap. U; Cheriiire, 549-561. 
s Ante, p. 521, Enle 126. 

* fflus amfoa mn is rife in the Besiatsneni, ss. 46, 212, 313, and in BdiortoaB, 
192.494, 212. 
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all things as being movable or immovable, and to include intangible 
things in movables, and even to ascribe an artificial situs to 
intangible things in order to bring them within the scope of rules 
of law expressed in terms of sitm. 

The sitm of intangible things. It was at one time supposed 
that a chose in action has no locality.® But this doctrine, deduced 
as it was from the misleading maxim mobilia sequuntur personam^^ 
is now exploded, and it is recognised that an artificial situs or 
quasi-situs may have to be ascribed to intangible things for 
difierent legal purposes. These purposes, which are very various, 
include (1) administration of the assets of a deceased person (at 
any rate before the Administration of Justice Act, 1932); (2) 
taxation; (3) Treaty of Peace Orders; (4) the assignment of the 
intangible thing. It must be emphasised that the artificial situs 
may be different for different purposes, and it does not follow that 
because one situs has been ascribed to an intangible thing for 
the purposes of taxation, therefore the same situs must be ascribed 
to it for the purposes of the conflict of laws. 

The situs of intangible things is fully discussed elsewhere in 
this work’’ and it is suifficient here to note that the governing 
principle is that a debt is deemed to be situated where it is 
properly recoverable, that is where the debtor resides and pre- 
sumably has assets to satisfy the debt, 

2. TRANSFER OF TANGIBLE THINGS * 

Rule 129/ — (1) A transfer of a tangible movable which is 
valid and effective by the proper law of the transfer (leip 
actus) and by the law of the place where the movable is at 
the time of the transfer (lecc situs) is valid and effective in 
England, 

(2) A transfer of a tangible movable which is invalid 
or ineffective by the lex actus and by the lex situs of the 
movable at the time of the transfer is invalid or ineffective 
in England, 


'*5 Lee V. Ahdy (1886) 17 309, 312, per Bay, J. 

« Sill V. WoTsmoh (1791) 1 H.BL 665, 690, per Lord Loughborough; Re SmiL 
(1830) 1 Cr. & 151, 156 per Bayley, B. 

^ into, pp. 308 ff. -r, t 

^ See, m addition^ to the authorities cited, ante^ p. 557^ n. 1, Falcoubr^i 
OKap. 19; Morris, 22 B.Y.B.I.L. 232; Bestatement, as. 255-281. ' 

' ^ Gammell v. Sewell (I860) 5 N. 728; Gastrique v. Imrie (1870) 

H.L. 414, 429, per Blackburn, J. ; Inglis v. Usherwoed (1801) 1 Bast , * 
'^' Vity Bank v. Barrow (1880) 5 App.Oas. 664; Embiricos v. 

Bank [1905] 1 B.B. 677 (cheque); Be Korvine's TrueU [192X] 1 Oh, 3^ 
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Comment 

The English authorities on the law which governs the transfer 
of tangible movables are scanty and unsatisfactory,^^ though 
sweeping dicta are common. Thus in the leading case of Cammell 
V. Senmll “ the Court of Exchequer Chamber say ‘ if personal 
property is disposed of in a manner binding according to the law 
of the country where it is, that disposition is binding everywhere \ 
On the other hand, Page Wood, V.-C., in Simpson v. Fogo laid 
down the equally sweeping but flatly contradictory proposition that 
^ a good title acquired in one country is a good title all over the 
globe These propositions merely state the results reached in the 
two cases, which are not easy to reconcile. Both propositions 
emphasise that the lex situs is the governing law, but they are not 
in agreement as to which lex situs governs. On the other hand 
Kay, L.J., in Alcock v. Smith emphasised that the lex actus 
is the governing law : * as to personal chattels, it is settled that 
the validity of a transfer depends not upon the law of the domicile 
of the owner, but upon the law of the country in which the transfer 
takes place \ 

Equally sweeping dicta can be found in earlier cases for the 
proposition that the validity of transfers of chattels is governed 
by the law of the owner^s domicile. But these dicta were expressly 
based on the misleading maxim 7nobilia sequuntur personam^ 
which meant that chattels wherever situated were deemed to follow 
the law of the owner’s domicile. This is a useful rule for general 
assignments and is applicable today, broadly speaking, to general 
assignments made on marriage and on death. In such cases it 
would clearly be inconvenient that each single chattel should 
devolve in a different way. But it does not follow that the same 
rule should be applied to particular transfers of individual chattels* 
It may have been true in early times that articles of personal 
estate were few and were usually located in the owner’s domicile^ 
It is entirely untrue in modem commerce.^® Accordingly, all 
modem writers and most modem judges have discarded the test 
of domicile, and it has been said that all that the maxim rrwbUia 
sequunter personam means today is that succession to movables 
is governed by the personal law of the deceased.^* 

It follows that in simple cases where the situs of the movable 
remains constant throughout, the only two laws which can control 
are the lex situs and the lex actus* The lex actus does not 

Cf. BepuUtca de Guatemala v. Nunez [1927] 1 K.B. 669, 688-9, per 

Scrutton, LJ. 

(1860) 6 H. N. 728, 744^. 

« (1862) X H. & M. 195, 229. 

P892] 1 Oh. 23S, Wl. ^ ' 

ml V. (1791) 1 H.BL 665, 690, per Lord ; Be Bwm 

(1880) 1 Or. J, 161, lg6, per Bayley, B. 

Of. Beale, 979; Wolff, 518. ^ 

FroptneUa freasiireT for Mherta v. Kerr [1988] A.C. 710, 721. ^ 
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necessarily mean the law of the place where the transfer takes 
place (lex loci actus). It means the proper law of the transfer 
ascertained in accordance with the principles which determine the 
proper law of a contract.^^ No doubt the lex lociuctm will often 
coincide with the proper law; but there may be cases where the 
two laws differ. 

It is believed that Anglo-American courts tend more and more 
to prefer the lex situs to the lex actus. But where the two laws 
coincidcj or where there is no difference between them, it is well 
established that they control the validity of the transfer in respect 
of capacity of parties, formalities and essential validity, and also 
govern its effects. Rule 129 may, therefore, be regarded as settled 
law. It applies not only when the lex actus and the lex situs are 
the same, as when a transfer is made in France of goods situated 
in France, but also when, though the two laws are not those of 
the same country, there is no material difference between them, as 
when a transfer is made in England of goods situated in France, 
and the validity and effect of the transfer are the same by English 
and French law. 


Illustrations 

1. A, a London merchant, instructs B, a factor in Russia, to procure 
certain goods. B delivers the goods in Russia to a ship chartered by A 
Before the ship leaves Russia A becomes insolvent and B stops the goods. 
By English law B cannot stop the goods, by Russian law he can. B can stop 
the goods, i.e,, Russian law (lex Htus) governs.^® 

2. A, a London leather merchant, sends hides to B, a tanner in Quebec, for 
tanning and return. Instead of returning the hides to A, B pledges them in 
Quebec with the C bank as security for a loan The question whether the title 
of the C bank is valid as against A is governed by the law of Quebec.^® 

3. A, a domiciled Russian, makes a donatio mortis causa to B in England 
of goods situated in England A dies intestate domiciled in Russia. The 
validity of the donatio mortis causa is governed by English law Qex situs)^ 
since the transaction has for this purpose a closer affinity to transactions 
inter vivos than to succession on death.^® 


Rule 130.** — Subject to the Exception hereinafter 
mentioned, when the proper law of the transfer (lex 
actm) differs from the lex sitm of the tangible movable 
at the time of the transfer, the lex situs governs the effect 


Post, p. 679, Rule 136 and Sub-Bules. 

Inglis V. Ushertoood (1801) 1 Bast 515; see Wolff, p. 521; of. Be Hudson 
Fashion Shoppe [1926] 1 D.L.E. 199. 

City Bank v. Barrow (1880) 6 App.Cas. 664. 

2® Be Korvine's Trusts [1921] 1 Ch. 343. Contrast Be Craven^s EstaU^[m7} 
Ch. 423, better reported in 63 T.L.B. 694, where the matter was treated 
(wrongly, it would seem) as one of administration; see Faloonbridge, Chap. S4. 
df. Bmery v. Clough (1885) 63 N.H, 552. 

21 Inglis V. Bohertson [1898] A.O. 616; Be Anziani [1930] 1 Oh. 4Q7, 420, 
per Maugham, J.; Falconbridge, Chap. 19; Goodrich, ss, 149, 150; Restate*, 
ment, ss. 256^269. 
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of the transfer on the proprietary rights of the parties 
thereto and of those claiming under them in respect 
thereof. 

Comment 

The diflficulties of this subject begin when there is a conffict 
between the lex actus and the lex situs* The tendency of Anglo- 
American courts in such circumstances is undoubtedly to prefer 
the lex situs. ^ I do not think says Maugham, ‘ that anyone 
can doubt that with regard to the transfer of goods, the law 
applicable must be the lex situs* Business could not be carried 
on if that were not so.’ ‘The rule which looks to the law of the 
situs says an American judge,^^ ‘ has the merit of adopting the 
jurisdiction which has the actual control of the goods and the merit 
of certainty.’ 

Nevertheless it is submitted that a distinction must be drawn 
between the contractual effects of the transfer and its proprietary 
effects. The contractual effects of the transfer, like those of any 
other contract, no doubt depend upon the proper law.^®^ That law 
will, for instance, determine whether the seller is liable to the buyer 
for defects in the quality of the goods. And the transfer may be 
invalid as a transfer but valid as an executory contract to transfer. 
But the proprietary effects of the transfer depend, it is submitted, 
on the lex situs* That law will determine whether title passes to the 
transferee by mere agreement or whether delivery is necessary. 
If the lex situs says that no title passes to the transferee 
because the parties lack capacity to transfer or because of some 
defect of form or essential validity in the transfer, then other 
jurisdictions should, it is submitted, accept the fact that no 
title has passed, no matter what the lex actus may say. ‘ The 
contractual rights and duties of the parties can be enforced only 
in so far as they are consistent with the recognition of the property 
rights existing or created under the lex rei sitse.^ 

Failure to note this vital distinction between the contractual 
and proprietary effects of the transfer has led Cheshire,^* almost 
alone among modern writers, to maintain that the lex aatus, and 
not the lex situs^ governs the validity and effect of the transfer. 
The case he puts is that of a contract in London (the proper law 
of which is English) to transfer goods situated in Paris; the title 
passing by agreement in English law, in French law not until 
delivery.^® Cheshire says that the buyer can compel the seller to 
make delivery by reason of the seller’s contractual liability to 

22 Be Anziard [1930] 1 Cli. 407, 420. 

23 Lees V. Bardina, Whitman <B Co. (1905) 68 622, 629, per S'wayze, J. 

23a Bee Bale 145, post, p. 662, Falconbndge, BSSs. 

25 At pp. 574r^0. 

23 See Cheshire, , p. 578. Since title to goods passes in French law by agree- 
ment (French Civil Code, Article 1588), the illnstration would be more 

realistic if the goods were situated in Germany. 
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complete the transfer. He goes on to admit, however, that if 
before delivery the seller makes a disposition of the goods in 
France, in favour of a third party, the title recognised by the lex 
actus will not avail the buyer. This admission appears to cut most 
of the ground away from Cheshire’s rule that the lex actus governs 
questions dependent upon the validity and effect of the original 
transfer — a rule which, be it noted, is expressly stated to apply 
not only between the parties themselves, but also between one of 
them and a third party. Moreover, the only authorities cited by 
Cheshire in support of his rule are the ancient English case of 
Inglis Y. XJsherwood^^^ where the lex situs and the lex actus 
coincided and therefore it was unnecessary to decide between them ; 
and the modern American case of YomoupoQ v. Wideneu^^ where 
the court was dealing with the interpretation of a transfer and 
therefore with its contractual eSects as between the original parties. 

It is submitted that there are at least three reasons why the 
proprietary effects of a transfer are more important here than the 
contractual effects. In the first place, the transferor may fraudu- 
lently deliver the goods to a third party, as in the illustration 
discussed above. Secondly, the transferor may become insolvent 
before he has delivered the goods to the transferee, in which 
case the title to the goods might vest according to the lex actus in 
the transferee but according to the lex situs in the transferor’s 
trustee in bankruptcy. In such a case it seems clear that the lex 
sitm^ having control of the goods, would prevail. Thirdly, the 
transfer may be by way of gift, so that the transferor may be 
under no contractual obligation to perfect the transferee’s title. 
No useful purpose, it is submitted, is served by asserting that the 
transferor is contractually bound by the lex actus to perfect the 
transferee’s defective title by the lex situs, because the transferor’s 
contractual obligation may be either non-existent, as in the case 
of a gift, or valueless to the transferee, as when a third party has 
acquired rights in the goods or the transferor has become insolvent. 

If at the time when the action is brought the goods remain 
in the place where they were when the transfer was made, and 
the court is not sitting in the country of the situs of the goods, 
there is a strong practical reason why the lex situs and not the 
lex actus or any other law should prevail. In the last resort only 
ojBBcials appointed by the lex situs can lawfully deal with the res 
litigiosa, and therefore any adjudication by other coiuts which 
purported to effect proprietary rights therein would be a brutum 
ftflmen. It follows that, so long as the sitm of the goods does not 
change, the lex situs should mean, for a court not sitting at the 
situs, not the domestic rules of the lex situs, but whatever system 
of law the conflicts rules of the lew situs has applied or would 
apply. If an English court has to determine the proprietary 

ar See Cheshire, 574. ^8 (1801) 1 East 515. (1927) 246 N.T. 174, 
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effects of a transfer of goods situated in France made in London 
by a domiciled Italian, the English court should (it is submitted) 
apply not necessarily the domestic rules of French law, but the 
law of the country which French law would apply, which might 
conceivably be English law (lex actus) or Italian law (lex domicilii). 
This is one of the exceptional situations in which the total renvoi 
theory may be justifiable.'^® 

If the reasoning in the last paragraph is sound, it follows that 
there is no logical reason why a court sitting at the situs of the 
goods should necessarily apply its own domestic law to a transfer 
of goods made abroad, though no doubt most courts have done 
so.^^ For the Rule that the lex situs applies obviously furnishes 
no guide whatever to a court sitting at the situs of the goods 
unless it is first assumed that the word ^ law ’ in the Rule means 
(contrary to its meaning when other courts apply it) the domestic 
rules of the lex situs. If, for example, it is alleged that a foreign- 
executed deed transferring goods in England is void for failure 
to comply with some English statutory formality, the court should 
(it is submitted) consider the statute in the light of its purpose 
to see whether it applies to foreign-executed deeds. 

There is not a great deal of Enghsh authority for the pro- 
position that the lex situs and not the lex actus controls the 
proprietary effects of a transfer of goods, though American 
authority seems clear enough.^^ In many of the English cases the 
lex situs and the lex actus were the same. In Inglis v. Robertson 
the rights of unpaid sellers over whisky in Scotland were held not 
to be displaced by a hypothecation of the whisky in England, 
because ‘ the situs of the goods was in Scotland The paramount 
controlling influence of the lex situs is further illustrated by the 
cases on foreign confiscatory decrees.®^ Such decrees have no 
effect in England on property outside the jurisdiction of the 
country making the decree,®® but do receive effect on property 
within that jurisdiction, even if it is later brought to England.®® 
The only English case which appears to conflict with Rule ISO is 
Dulaney v. Merry, where two Americans domiciled in Maryland 

See arite, pp. 47, 59-60; Morris, 2*2 B.X.B.I.L. 237. 

Cf. ante, pp. 630-531. 

32 Goodrich, ss. 149, 150; Eestatement, ss. 265-259. 

33 [1898] A.C. 616, stated, post, p. 564, Illustration 4. See especially, per 
Lord Watson at p. 625. 

3* Ante, p. 152, Buie 22. 

33 Ogden v. FoUiott (1789) 3 T.B. 726; The Jupiter {No. 3) [19273 P. 122, 260; 
Banco de Viscaya v. Don Alfonso [1935] 1 K.B. 140; Government of i^e 
Repuhhc of Spam v. National Bank of Scotland [1939] S.C.^ 413; Tallina 
Laevauhisus A/S v. Tallinn Go., Ltd. (1946) 175 L.T. 285; Zarine y. Bamava 
[1942] Ir.B. 148; Fiankfurther v. W. L. Famer, Lid. [1947] Ch. 629; 
contrast Lorentzen v. Lydden [1942] 2 K.B. 202, where the decree was not 
confiscatory ; Estonian S.S. Line v- S.S. Eltse [1948] 4 D.L.B. 247 {sed duh.). 

36 Luther v, Bdgor [1921] 3 KB. 532; Princess Paley Olga v. Weisz [1929] 
1 K.B. 718. 

37 [1901] 1 Q.B/ 536 See now the Leeds of Arrangement Act, 1914, and Be 
Pilhmgton's Will Trusts [1937] Ch. 674 Cf. ante, p. ^ n. 12; p. 442 n. 30. 
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executed a deed in Maryland purporting to assign all their property 
wherever situated to another American for the benefit of their 
creditors. It was held that chattels in England passed under the 
deed although it was not registered as required by the Deeds of 
Arrangement Act, 1887. The decision can be supported on two 
alternative grounds. First, the court was sitting at the situs of 
the goods and was therefore under no logical necessity to apply 
the domestic rule of the lex situs to a foreign-executed deed, but 
was free to examine the scope of the English statute in the light 
of its purpose. Secondly, the transfer was a general transfer, 
bearing much the same relation to assignment on bankruptcy as 
a marriage settlement does to assignment on marriage.®^ Rule 180, 
like the other Rules in this chapter, only applies to particular 
transfers. 

Illustrations 

1. A, domiciled and resident in England, is the owner of a horse situated 
in France. By oral words of gift spoken in England, A gives the horse to B. 
By English law delivery is necessary to complete tlie donee's title, by French 
law the words of gift pass the title to tlie donee. B is (semble) the owner of 
the horse.®® 

2. A agrees to sell goods in Germany to B. The proper law of the transfer 
is English law. By English law title passes to the buyer when the contract 
is made, by German law not until delivery. Before delivery is made to B, 

A fraudulently delivers the goods in Germany to C. C’s title i$embU) 
prevails over that of B. 

3. A in England agrees to sell goods in France to B. The proper law 
of the transfer is English law. By English law title passes to the buyer when 
the contract is made. By French domestic law no title passes to the buyer 
because the agreement is formally invalid by French law. By the French 
conflict of laws rule the formal validity of the transfer is governed by English 
law. B is (semhle) the owner of the goods, le., English domestic law applies. 

4. A, a London wine merchant, buys whisky from B, wine and spirit 
merchants in Glasgow. The whisky is stored in a bonded warehouse in 
Glasgow. A receives a delivery order from the warehouse company stating 
that the whisky is held to his order ‘ or assigns by indorsement hereon A 
indorses the delivery order to C in England as security for a loan. C does 
not give notice to the warehouse company as required by Scots law. B, not, 
having been paid the price of the whisky, arrests it in the hands of the ware- 
house company. B’s title prevails over that of C, i.s., Scots law (Ux dPus) 
and not English law (lex actv^) governs.'*® 

Exception .^^ — If goods are in transit, and their situs is 
casual or not known, a transfer which is valid and 
effective by its proper law (leos actus) will (semble) 
be valid and effective in England. 

For assignment on bankruptcy, see ante^ Buie 54, p. 327, and Buies 97-100 > 

pp. 437-444; for assignment on marriage, see post, Buies 170-172, pp. 787-798. 
s® OL Cochrane v. Moore (1890) 25 where, however, French law was 

not pleaded. ^ 

*0 Inglts V. BolerUon [1898] A.C. 616. Of. Grem v. Van SuslciTle a888) 7 

Wall. 189 . . . 

See Wolff, ss. 494-496; Hellendall, ‘ The Res in transitu aad Gimilar proWemB . 

, W Confliet of Laws 17 Oan.Bar EeT, 7, 105 (1989). 
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Comment 

The arguments in favour of Rule 180, that is in favour of the 
lex situs as opposed to the lex actus, become least plausible when 
goods are in transit, so that their actual situs at any given moment 
is casual or temporary and not contemplated by or known to either 
party to the transfer. In such a case it would be pedantic to 
insist that the transfer must comply with the requirements of the 
lex sitm and can only receive such effect as the lex situs ascribes 
to it. Accordingly, it is thought that it would be sufBieient if the 
transfer complies with the requirements of its proper law. It 
should be noted that this Exception has a somewhat limited scope. 
It is expressed in positive terms only, and does not assert that 
a transfer which is invalid or ineffective by the lex actus will 
necessarily be treated as invalid or ineffective in England. Nor 
does it apply when the goods have come to rest at a definite stage 
in the transit, as when a ship is wrecked and the cargo saved.^^ It 
may well be that the situs of a ship is deemed for some purposes 
at least to be at her port of registry and not at the place where 
she happens to be."*^ 


Iliustrations 

1. A, domiciled and resident in England, agrees in England to sell Turkish 
tobacco to B, also domiciled and resident in England. At the time of the 
agreement the tobacco is moving by rail from Istanbul to Calais. The proper 
law of the agreement is English law The agreement is formally valid by 
English law but formally invalid by the law of Yugo-Slavia, where (unknown 
to A and B) the tobacco is at the time of the agreement The agreement is 
formally valid 

2. A & Co., a Liverpool firm, hold bills of lading of a cargo on board a ship 
bound for Glasgow. They pledge the bills in Liverpool to the B bank as 
security for an advance. The bank then return the bills to A & Co. with 
authority to sell the cargo, but subject to an obligation to pay the proceeds 
of sale in satisfaction of the advance. A & Co. sell the cargo to C, a Glasgow 
merchant, and send him the bills of lading through D, to whom they are 
indebted. D arrests the price in the hands of C in Glasgow and claims that 
his right to do so has priority over that of the B bank. The B bank’s right to 
the proceeds of sale is governed by English law (lex actus) and is valid as 
against 


Rule 131/® — A title to goods acquired or reserved in 
accordance with Rules 129 or 180 will be recognised as 


42 Gammdl v. Sewell (1860) 6 H. 4 N. 728. 

Bevenue Act (No. 2) 1864, ss. 4, 6; Merchant Shipping Act, 1804, s. 44 (11); 
cf. ante, p. 304. 

Northwestern Barth v. Poynter [1895j A.O. 66, where, however, there was no 
difference between Scots and English law. 

Gammell v. Sewell (1860) $ H. N. TO; Mcoch V. Smith [18^} 1 Gh. 238; 
^Emhiricos v. Anglo-Arntrian Bank [1905] 1 KB. 677; Smpecn v. Fogo ^ 
(1863) 1 H. & M. 195; Iwerpeol Marine Credit Co, v. Hunter a867) L.B. 4 
Bq. ,62; (1868) L.B. 3 Ch. 479; Hooper v. Gumm a867) LX 2 Ch. 282; 
Goodrich, ss. 152-154; Ealconbridge, Chap. 19; Morris, 22 B.Y.B.IX. 2^248. 
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valid in England if the goods are removed out of the 
country where they were situated at the time when such 
title was acquired, until such title is displaced by a new 
title acquired in accordance with the law of the country 
to which they are removed. 


Comment 

Up to this point it has been assumed that the situs of the goods 
remains constant at all material times. But much more difiBcult 
problems arise if the situs of the goods changes, if for instance 
goods are taken out of one country (X) by someone not the 
owner and sold to an innocent purchaser or otherwise dealt 
with in a second country (Y). This situation is a common 
one in the American cases, but has arisen relatively seldom in 
England. 

(1) It is clear in the first place that a title to goods in X 
is entitled to recognition in Y if the goods are subsequently 
removed to Y, until some new title validly acquired under the 
law of Y overrides the title acquired in X. If no such new title 
is acquired in Y after the removal of the goods to Y, the fact 
that the title acquired by the law of X would not have been 
acquired under the law of Y is immaterial, for the situs of the 
goods at the material time was in X. ^ If, according to 
[Norwegian] law, the property passed by the sale in Norway to 
Clausen as an innocent purchaser, we do not think that the sub- 
sequent bringing the property to England can alter the position 
of the parties 

(2) It is equally clear that if a new title is acquired under the 
law of Y after the removal of the goods to Y, which has the 
effect of overriding prior titles, the title previously acquired under 
the law of X is displaced. If, for instance, the goods are sold 
in market overt in Y, or seized there in distress for rent, or 
become subject to a lien, the new title thus acquired in Y will 
override the prior title acquired under the law of X.^® It appears 
to be immaterial that the goods were removed to Y without the 
consent of the owner/® 

Or imnaatenal. See Exception to Eule 130, ante, p, 564. 

Gammell v. Sewell (1860) 6 H. & N. 728, 742-3, per curiam, etated post, 
p. 569, Illustration 1. Of. Hestatement, ss. 260, 266, 273. 

Oammell v. Sewell (1860) 5 H. & ET. 728, 744; Alcock v. Smith [1892] 1 
Cb. 23$, 267; Embiricos v. Anglo Anstrian Bank [1905] 1 K.B. 677 (cheque); 
Todd. 7. Armour (1882) 9 B. 901; Willys-Overland Co. v. Evans (1919) 104 
Ban. 632; Universal Credit Co. v. Marks (1932) 164 Md, 180, 

Cammell T. Sewell (1860) 5 H. & N. 728, 745; EmUricos T. Anglo-Austnan 
Bank i:i905] 1 K.B. 677; Goodrich, s. 152; Falconbridge, 879-385; Moms, 
22 B.x.B.I.L. 240-241; contrast Beale, 292-300, citing Edgerly v. Bush 
. (1880) 81 K.T. 199. 
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(3) The diflacult intermediate case is where A has acquired or 
reserved a title to goods in X, and B takes the goods to Y, where 
they are sold by B to a purchaser or attached by B’s creditors, 
not being creditors claiming a paramount lien. If the transaction 
by which A acquired or reserved a title by the law of X would 
not have had this effect by the law of Y, a very difficult problem 
in the conflict of laws is presented. The problem is the conflict 
of laws phase of the ancient question where the line is to be drawn 
between the security of titles and the security of transactions. 
Different systems of domestic law have taken different views on 
this matter; thus the policy of the common law, expressed in its 
maxim ^ nemo dat quod non habet \ is different from the policy 
of French law, expressed in its maxim ‘ en fait de meubles 
possession vaut titre ^ and also different from the policy of the 
Factors Acts and other statutes which have modified the common 
law rule. 

Most of the English and American cases uphold the title of 
the owner A against that of the purchaser The typical 

situation in the American cases is that chattels are validly mort- 
gaged in X by B to A, with the result that A has a special 
property therein; or chattels are validly hire-purchased in X by 
A to B, on the terms that A reserves title until the price is fully 
paid : then the chattels are taken by B to Y and dealt with there 
in a manner inconsistent with A's rights. As the principles 
governing the chattel mortgage situation do not differ from the 
principles governing the hire-purchase or conditional sale situation, 
it is unnecessary to consider the two situations separately. Very 
often the law of Y differs from the law of X in that it does not 
admit that A has validly acquired a special property in the goods, 
or has validly reserved his title, either because the law of Y does 
not recognise the validity of chattel mortgages unaccompanied 
by delivery of possession, or because it requires that hire-purchase 
contracts must be registered in Y. The weight of authority 
prefers the title of A to that of purchasers or creditors from B. 
Sometimes this result is reached by holding that the statutory 
registration requirements of the law of Y are applicable only to 
hire-purchase contracts made in Y and affecting chattels in Y, 
and not to hire-purchase contracts made elsewhere and affecting 
chattels elsewhere. If the statutory registration requirements of 
the law of Y are wide enough to cover hire-purchase contracts 
wherever made,®^ the case is covered by a conflicts rule of Y, and 
the statute is decisive for a court sitting in Y. But it is not 
decisive for a court sitting elsewhere, unless the chattel remains 

French Civil Code, Article 2279. 

See Goodrich, ss. 153-154; Morris, ^ BY-B-IX. 282; Falconbridge, Chap. 12; 

and cases cited, posit P- 569, notes 61 and 63. ^ ^ 

See the American and Canadian Uniform Conditional Sales Acts. 
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in Y at the time of the action, in which case the principle of 
effectiveness requires that the court should follow what the lex situs 
has decided or would decide/^ If the law of Y refuses to recognise 
chattel mortgages unaccompanied by delivery of possession, the 
refusal may be due to a rule of domestic public policy in Y, which 
may not be applicable to a conflict of laws case in Y and certainly is 
not applicable to a conflict of laws case tried elsewhere than in 
Y, because no court applies the public policy of any country but 
its own* 

If the foregoing reasoning is sound, it follows that the question 
whether A loses his title when his goods are removed to Y depends 
entirely on the reason why the domestic law of Y would hold that 
his title is lost/^ If the domestic law of Y says that A’s title is lost 
because an event has taken place in Y after the removal of the 
goods there which by the law of Y overrides prior titles, e.g., a 
sale in market overt or the attaching of a repairer’s paramount 
lien, then the law of Y governs and A’s title is lost. But if the 
domestic law of Y says that A’s title is lost because it does not 
recognise that the transaction in X had the effect of vesting the 
title in A, then the law of X governs and A’s title is not lost. This 
distinction, it is submitted, explains the great majority of the English 
and American cases. The result in the latter case appears to be the 
necessary consequence of the conclusion reached in paragraph (1) 
above. If A acquires a valid title to goods in X, we have seen that his 
title is upheld in Y if the goods are removed to Y, even though he 
would not have acquired a good title by the law of Y. Thus, if 
B removes A’s goods to Y, A’s title is still the better. If B now 
sells the goods in Y to C, there is no reason why B should be 
capable of passing a better title than he has himself, unless the 
law of Y attributes this special effect to the sale there. 

(4) The converse situation to that discussed in the last para- 
graph arises when A’s reservation of title in X is void or voidable 
as against subsequent pxircbasers by the law of X, but is valid as 
against subsequent purchasers by the law of Y ; and the chattel 
is removed by B to Y and sold there to an innocent purchaser C. 
If the law of X says that A’s reservation of title is void or voidable 
as against subsequent purchasers in X, then the law of Y governs 
and A’s title prevails/® But if the law of X says that A’s 
reservation of title is void or voidable as against subsequent 
purchasers anywhere, then the law of X governs and C’s title 
prevails.®® 

•* Ante, pp. 662-568. 

«* See Morris, 22 B.T.B.I.L. 239. . > 

i«» Marvin Safe Co. v. Norton (1886) 48 N.J.L. 410, as explamed by Morris, 22 . 

B,T.B.I.i:i. 246-247; of. Balconbridge, 412. 

' »» Dougherty & Go. v. Ktmke (1929) 106 N.J.L. 470. 
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Illustrations 

(1) Title acquired in X, goods removed to Y. 

1. A, a domiciled Englishman, is the owner of a cargo of deals shipped 
from Russia to England in a Prussian ship. The ship is wrecked on the coast 
of Norway. The master sells the deals in Norway to C in circumstances 
which give C a good title by the law of Norw^ay but not by English law. 
C sends the deals to England. The title of C prevails over that of A, i.e., 
Norwegian law {lex situs) governs.®’^ 

(2) Title acquired in X, goods removed to Y, new title acquired in Y. 

2. A is a domiciled Frenchman. His watch is stolen in Pans and sold to C 
in market overt in London. C acquires a good title against A, even if A 
shows that a sale in market overt does not give a good title according to the 
law of France.®® 

3. A is domiciled in Germany, but is resident in lodgings in London. His 
goods are serzed by the superior landlord, under a distress for rent due from 
the lodging-house keeper. The goods are sold to C in London C, 'whatever 
the law of Germany, has a good title to the goods as against A.®® 

4. A sells a motor-car in New York to B on hire-purchase terms. It is 
agreed that title shall remain with A till the price is fully paid and that B 
shall not take the car out of New York State. Before the price is fully paid, 
B takes the car to Maryland, where it is damaged. The car is repaired by C, 
a garage proprietor. By the law of Maryland, a garage proprietor has a lien 
on the car for the cost of repairs. C’s hen prevails over A’s title.®® 

(3) Valid reservation op title in X, goods removed to Y, sale in Y. 

5. A & Co., a California corporation, sell a motor-car in California 
to B, a California resident, op hire-purchase terms. It is agreed that title 
shall remain with A & Co. till the price is fully paid and that rfntil then B 
shall not remove the car out of California. Before the price is fully paid, B 
takes the car to New York without the knowledge or consent of A & Co. and 
sells it in New York to C. By the law of California, the title of A & Co. is 
superior to any title derived from B on resale even to an innocent purchaser 
for value and even though the contract is not filed. By the law of New York, 
all such reservations of title are void against subsequent purchasers in good 
faith unless the contract is filed in New York. The contract never is filed 
anywhere. The title of A & Co. is good as against C.®^ 

6. B, tile owner of a British ship, mortgages it in England to A, and 
remains in possession with A’s consent. B takes the ship to New Orleans, 
where it is seized by C, a Louisiana resident, one of B’s creditors. C does not 
rely on any paramount lien : he is merely seeking execution against property 
which apparently belongs to bis debtor B. The law of Louisiana does not 
recognise mortgages of chattels without delivery of possession. The ship 
returns to England. A’s title prevails as against C.®^ 

Cammell v. Sewell (1860) 5 H. & N. 728. freeman v. East India Co. (1822) 

6 B, & Aid. 617, so far as contra, must be regarded as overruled. 

58 Cammell v. Sewell (1860) 6 H. & N. 728, 744; Alcock v. Smith [18^] 1 Cb. 

238, 267 ; cf. Emhiricos v. Anglo-Austnan Bank [1905] 1 E.B. 677 ((&eque) ; 

Todd V. Armour (1882) 9 E. wl. 

« Ihtd. 

68 Umpersul Credit Co* v. Marks (1982) 164 Md, 130. Cf. WUlys-Overland Co. 

V. Evans (1919) 104 Kan. 632; Mehta v. Sutton (1913) 108 L.T. 214. 

Goetschius v. Brightman (1927) 245 N.Y, 186. Of. Cleveland Machine Works 

V. Lang (1892) 67 N.H. 348; Lees v, Harding, Whitman d Co. (1905) 68 

N.J,Eq. 622; Reising v. Universal Credit Go. (1935) 50 Ohio App. 289; Com- 

mercial Corporation Securities, Ltd. v. Nichols [1933] 3 D.LJE. 56. 

Simpson v. Eogo (18^) 1 H. & M. 195. Cf. Longworthy v. Little (1863) 

12 Cusb. 109; Bontn v, Robertson (1898) 2 Terr.L.B. 21; Sawyer v. BoyCe 



570 


CHOICE OF LAW 


(4) Reservation of title in X void or voidable against third parties 
GOODS removed TO Y, SALE IN Y. ^ 

7. A & Co. sell an iron safe in Pennsylvania to B on hire-purchase terms 
It is agreed that title shall remain in A & Co. until the price is fully paid 
Before the price is fully paid B takes tlie safe to New Jersey and sells it to C 
who buys m good faith and without notice of A & Co.’s title. By the law of 
Pennsylvania A & Co.’s reservation of title is valid as against B but void as 
against creditors of or purchasers from B in Pennsylvania By the law of Ne^v 
Jersey A & Co.’s reservation of title is valid as against third parties. A 
& Co.’s reservation of title is valid as against C, Le., the law of New Jersey 
governs.®® 

8. A, a jeweller, delivers a diamond in New York to B, a broker, for the 
purpose of contemplated sale, but on the terms that no title is to pass to B. B 
takes the diamond to New Jersey and pledges it there to C. By the law of New 
York a factor entrusted with the possession of a chattel for the purpose of 
sale is deemed to be the true owner thereof so far as to give validity to any 
contract of sale made by him anywhere. By the law of New Jersey A’s 
reservation of title is valid as against third parties. C’s title is good as 
against A, iHt the law of New Y"ork governs.®^ 


3. ASSIGNMENT OF INTANGIBLE THINGS 

(1) Assignability. 

Rule 182. — The question whether a debt or other 
intangible thing is capable of assignment, and if so under 
what conditions (so far as they affect the debtor) is 
governed by the proper law of the debt or the law 
governing the creation of the thing. 


Comment 

There is an acute conflict of opinion among writers on the con- 
flict of laws as to what law should govern the transfer or assignment 
of intangible things- Story and Phillimore say that the law 
of the creditor’s domicile is the test. But this view is a relic of 
the outworn maxim mobilia sequuntur personam and is not adopted 

(1908) 1 Sask L.R. 230 ; Hart v. Oliver Farm Equipment cO Sales Go. {1933^< 
37 N.Mex. 267 ; General Motors Acceptance Corporation v. Huss (1989) 195 
La. 209, Metro-Plan Inc. v. Kotcher -Turner Inc (1941) 296 Mich. 400; 296 
N.W. 304. Distinguish Liverpool Marine Credit Co. v. Hunter (1867) L.R. 4 
Eq. 62; (1868) L.R. 3 Ch. 479, where there was uo equity between A and C, 
Hooper v. Gumm (1867) L.R. 2 Ch. 282, where A and B conspired to conceal 
the existence of the mortgage in order to facilitate sales. See Morris, 22 
B Y.B.I.L. 244-246. 

Marvin Safe Co. v. Norton (1886) 48 N.J.L. 410, 

Dougherty Co. v. Krimke (1929) 105 N.J.L. 470. 

See, in addition to the authorities cited, ante, p. 657, n. 1, Falconbridge, 
Chap, 20; Restatement, ss. 348-364. The Rules in this section do not deal 
with negotiable instruments, which are discussed in the chapter on Particular 
Contracts, posit PP* 693 ff. 

As to the meaning of the proper law of a contract, see post, Buie ,186 and ' 
Bub-Rules, p, 679, 

, Section 362^ 

^ iv 644. 
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by modern writers. Domicile is of great importance in family law, 
but has little significance in commercial matters, except perhaps 
as an element in determining the proper law of a transaction. 
Westlake and Dicey said that the lex sitm of the debt is the 
test. But this view, while it avoids problems of priorities as 
between competing transfers, involves the difficulty that only an 
artificial situs or quasi-situs can be ascribed to an intangible 
thing, which may be situated in more places than one; and it 
has been pronounced erroneous in two leading cases. Cheshire, 
Wolff and Falconbridge think that the proper law of the debt 
is the test. This view avoids problems of priorities between com- 
peting assignments, and also avoids conflicts between the rights 
and obligations of the debtor and creditor on the one hand, and 
those of the assignor and assignee on the other. But in most cases 
the proper law of the debt coincides with its artificial situs, and 
therefore this test, like the lex situs test, is inconsistent with the 
most recent authorities. 

It is submitted that the key to the problem lies in distinguish- 
ing between (1) questions of assignability, governed by the proper 
law of the debt (Rule 182) ; (2) questions of the intrinsic validity 
of the assignment, governed by the proper law of the assignment 
(Rule 183) ; (8) questions of priorities, governed by the proper law 
of the debt (Rule 184) and (4) questions of attachment or garnish- 
ment, governed by the lex situs of the debt (Rule 185). All the 
cases appear to be consistent with this view. 

The proposition laid down in Rule 182, that the question 
whether a debt or other intangible thing is capable of assignment 
is governed by its proper law, would appear to be self-evident and 
to be clearly supported by the American cases, though English 
authority is admittedly scanty. 

It seems to follow that, if the debt or intangible thing is assign- 
able, the assignment must comply with the conditions prescribed 
by the proper law of the debt so far as they affect the debtor. The 
liability of the debtor ought not to be increased by an assignment, 
whatever may be its proper law. Thus, if notice to the debtor 
is required by the proper law of the debt, or if by that law the 
assignee takes subject to equities, it would seem to be immaterial 
that different rules are laid down by the proper law of the assign- 
ment. On the other hand, if consideration is necessary for the 
validity of an assignment by the proper law of the debt, but not 

Section 152. 

70 5tb ed. Eiole 163. 

71 Ante, p. 658. 

72 Repuhlioa de Guatemala v. Nunez [1927] 1 !K.B, 669; Re Anziani [1930] 1 

Ch. 407. 

75 Pages 599-602. 

74 Pages 648, 664. 

7i7 Pages 428-426. 

70 See Illustrations 1 and 2, post, p. 672, 
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by the proper law of the assignment, the assignment should be 
valid without consideration, because the question does not affecl 
the debtor but only the assignor and assignee. 

The principle of the Rule no doubt explains why English courts 
would not uphold assignments made abroad of English patents 
trade marks or copyright unless they complied with the statutory 
conditions contained in the Patents and Designs Acts, 1907 to 1946 
the Trade Marks Act, 1938, or the Copyright Act, 1911. ^ The law 
under which a patent right is created applies to its assignment and 
the same is true of copyrights, trade marks and designs.’ 

Illustrations 

L A policy of life insurance made in Wisconsin and valid by its law is 
assigned in Minnesota. By the law of Wisconsin, policies of life insurance are 
assignable, but by the law of Minnesota they belong to the beneficiary alone and 
cannot be assigned. The assignment is valid.^® 

3. A is employed by B in Indiana. A assigns to C in Illinois all the wages 
earned or to be earned by him under his contract of employment. By the 
law of Indiana, assignment of future wages is prohibited; by the law of 
Illinois it is permitted. The assignment is invalid.^® 

3, Under the will of a testator domiciled in England, A is entitled to a 
share in a trust fund administered in England. A assigns his interest to B 
in New York. By New York law it is unnecessary for an assignee to give 
notice to the trustees. B does not give notice to the trustees, who, in 
ignorance of tlie assignment, pay A’s share to A. The payment to A 
discharges the trustees, that is, the proper law of the trust and not the proper 
law of the assignment governs the requirement of notice, but without 
prejudice to any right which B may have against A.®® 

4. A, who is domiciled in Florida and resident in New Jersey, owns shares 
m an English company. A in New Jersey executes transfers of the shares 
by way of gift to his son, and sends the transfers to England to be registered. 
By the English Defence Regulations, 1939, the company cannot register the 
transfers without the consent of the Treasury. The forms necessary for 
obtaining that consent are sent to A to sign in New Jersey. A signs and 
returns the forms, but dies before the consent is obtained. The transfers are 
incomplete and invalid, because English law applies.®^ 

6. A, an Englishman, is the author of a book printed and published in 
England and the owner of the copyright therein. A in country X orally 
assigns the copyright in the book to B. The assignment is invalid, whatever 
be the law of X.®® 

6. A is the registered owner of an English trade mark. A assigns the 
trade mark to B in country X. B has no right to use the trade mark in 
England, xmtil he is the registered owner thereof.®® 

77 Wolfi, 658. 

7s ^Northwestern Mutual Life Insurance Go. v. Adams (1914) 165 Wis. 335; 144 

N.W. 1108. 

Coleman v. American Sheet and Tin Plate Co. (1986) 285 Hl.App. 642; 2 
' N.E. (2d.) 349. 

Inference from Kelly v. Selwyn [1906] 2 Ch. 117, stated post, Illustration 2, 

p. 677. 

Be Pry [1946] Ch. 312. Of, ColorM Bank v. Cady (1890) 16 App.Oaa. 267, 

where, however, no confiict of laws arose; Braun v. The Custodian [1944] 4 
^ 209. 

as Copyright Act, 1911, s. 5. 

a® Trade Marks Act, 1938, s. 25. Of. Lecouturier v. Bey [1910] A.C. 262. 
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(2) Intrinsic Validity of Assignment. 

Rule 188. — Subject to the Exception hereinafter 
mentioned, the intrinsic validity of an assignment of a 
debt or other intangible thing as between the assignor 
and the assignee is governed by the proper law “ (lex^ 
actus) of the assignment. 


Comment 

English courts regard the assignment of a debt as a contract 
between the assignor and the assignee, and therefore determine the 
intrinsic validity of the assignment by its proper law in accordance 
with the ordinary principles regarding contracts. ^ The assignment 
here in question,’ says Day, J.,®® ‘ is an assignment that exists if 
at all by virtue of a contract between assignor and assignee, and 
I cannot see how, if there was no valid contract between them, 
there can be any valid assignment’. It follows that when the 
intrinsic validity of an assignment is challenged on the ground that 
the assignor or assignee lacked capacity,®’' or that the assignment 
was void for lack of form,®® or that the assignment was void in an 
essential or material respect,®® it is necessary to apply the contracts 
rules in connection with capacity^ form or essential validity. The 
essential or material validity of a contract is governed by its proper 
law.®® The law which governs capacity to contract has not been 
settled with precision, but is probably the proper law of the con- 
tract which in this case means the law of the country with which 
the contract is most closely connected.®^ A contract is formally 
valid if it complies with the formalities prescribed by either the 
lex loci contractus or the proper law.®^ The same rules apply, it is 
submitted, to the intrinsic validity of assignments. 

It is true that in some cases the judges have said that capacity 
to make an assignment or to take under an assignment is governed 
by the lex domicilii of the assignor or assignee.®® But in those 

Lee V. Aldy (1886) 17 Q.B.D, 309; Colonial Bank v. Cady (1890) 16 App.Cas. 

267 ; Repuhlica de Guatemala v. Nunez [1927] 1 K.B. 669 ; Re Anziani [1930] 

1 Ch, 407; Ftnska Angfartygs AIB v. Baring Brothers (1937) 64 T.L.E. 147, 

150, per liTixmoore, J., affirmed on other grounds 54 T.L.E. lOSl (C.A.); 

66 T.L.E, 222 (H.L.). 

For the meaning of the proper law of a contract, see post, Eule 136 and 

Sub-Bules, p. 679. 

Lee V. Ahdy (1886) 17 Q.B.D. 309, 313. 

Lee V. Ahdy, supra; Repuhlica de Guatemala t- Nunez [1927] 1 K.B. 669. 

Repuhlica de Guatemala v, Nunez, supra. 

Re Anziani [1930] 1 Ch. 407. 

Rost, Bnle 141, p. 680. 

Post, Buie 139, p.’619. 

■^2 Post, Eule 140, p. 624. 

B,g., Lee v. Ahdy (1886) 17 Q.B.D. 309, 313^ per Day, X ; 315, per Willes, J. ; 

Repuhlica de Guatemala v, Nunez [1927] 1 K.B. 669, 686, per Bankes, Ij.J. ; 

689, 690, per Scrutton, LJ.; 701, per Lawrence, L.J. 



574 


CHOICE OF LAW 


cases the place where the assignment was made coincided with the 
lecc domicilii of the assignor and assignee, and there was no necessity 
to decide between them. It is also true that in some cases the 
judges have said that the formal validity of an assignment is 
governed by the lex loci actus, that is the law of the place where 
it was made.®"^ But here again there can be no doubt that the 
law of that place was the proper law of the assignment. It is also 
unfortunate that in the leading case the four judges differed 
widely in their reasons, though they all agreed in the result. But 
once it is admitted that an assignment is a contract, the principle 
here contended for follows logically. 

The scope of this Rule should be carefully noted. In the first 
place, it only applies to the intrinsic validity of the assignment 
as between the assignor and the assignee. It does not apply to 
the question whether the debt or other intangible thing is capable 
of assignment (which is governed by Rule 132), nor to questions 
of priorities between two or more competing assignments (which 
are governed by Rule 134). Secondly, the Rule must be read sub- 
ject to Rule 193,®'’^ which lays down that all matters of procedure 
are governed by the lex fon. It is submitted that the rule of 
English law that an equitable assignee who cannot bring his case 
within the Law of Property Act, 1925, s. 136, must join the 
assignor as a party to the action, is a rule of procedure and as 
such applicable to an assignment governed by a foreign proper 
law.®^’ Thirdly, it is clear that English courts will not recognise 
foreign confiscatory decrees so far as their efiect on property 
in England is concerned, whether the property be tangible or 
intangible.®^ 


Illustrations 

1. A, domiciled in Cape Province, insures his life with an English insurance 
company. A assigns the policy to his wife in Cape Province. By the law of 
Cape Province tlie assignment is invalid because the assignee is the wife of the 
assignor. The assignment is invalid, because it was effected in Cape Province 
and the assignor and assignee were domiciled there, and therefore Cape law 
was the proper law {lex actus) of the assignment 

2. A, the President of the Republic of Guatemala, in 1906 deposits £20,000 
with a London bank. In 1919 A in Guatemala assigns the balance of his 
account to B, his illegitimate son. B is an infant domiciled in Guatemala. 
In 1920 A is deposed and imprisoned by his political opponents and in 1921, 
while he is in prison in Guatemala, he is forced to assign the balance of his 

Bepuhlica de Guatemala v. Nunez [1927] 1 K.B. 669, 690-1, per 
Scrutton, L.J. ; Re Anziani [1930] 1 Ch. 407, 422, pet Maugham, J. 
Repuhlica de Guatemala v. Nunez ^ supra. 

Post, p. 869, 

See Morris, Cases, 249 j Cheshire, 615, 842-843; Innes v. Dunlop (1800) 8 
T,B. 595; O^Gallaghan v, Thomond (1810) 3 Taunt. 82, Wolff v. Oxholm 
, (1817) 6 M. & S. 92, 99; Jeffery v, McTaggart (1817) 6 M. & S, 126; Aliton 
V. Furnival (1834) 1 C.M. & R. 277, 296; Trimhey v. Vignier (1884) 1 
Bing.N.C. 151. 

Lecouiurier v. Bey [1910] A,C. 262; Re Russian Bank for Foreign Trad6 
[1933] Ch. 745; B^nco de Viscaya v. Don Alfonso [1935] 1 K.B, 140. 

Lee V, Abdy (1886) 17 Q.B.D. 309. 
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account to the Republic of Guatemala. By Guatemalan law an assignment 
of money exceeding 100 dollars in amount, if made without consideration, 
is void unless made in writing before a notary and stamped; these formali- 
ties have not been complied with. Further, an infant cannot accept a 
voluntary assignment unless a tutor or legal representative has been 
appointed by a judge to act on his behalf; this has not been done (1) The 
assignment of 1921 to the Republic is void for duress (2) The assignment 
of 1919 to B is void, per Greer, J., because made in Guatemala; per 
Bankes, LJ., because A and B 'were domiciled in Guatemala; per 
Scrutton, L.J., (a) as to B’s capacity, because A and B were domiciled 
m Guatemala and the assignment was made there; (b) as to the form of the 
assignment, because it was made in Guatemala. Lawrence, Ij J., agreed 'with 
Scrutton, L.J., as to (a) but held (dissenting) that English law as the 
lex situs governed (b). (3) Neither assignment being valid, the fund goes 
to A’s creditors.®® 

3. A, an Italian lady domiciled in Italy, has a general power of appointment 
conferred by an English marriage settlement over English trust funds. A in 
Italy exercises the power, but the instrument of appointment is void by 
Italian law in an essential (not formal) respect. The appointment is invalid ^ 


Exception . — An assignment which is formally valid by 
the law of the place where it is made (lex loci actus) 
though not by its proper law (lex actus), is formally 
valid in England. 


Comment 

This Exception gives eiHEect to the principle that a contract (and 
therefore an assignment) is formally valid if it complies with the 
formalities prescribed by either the lex loci contractus or the proper 
law.- The scope of the Exception is necessarily limited, because in 
the great majority of cases the law of the place where the assign- 
ment was m^e is the same as the proper law of the assignment. 
But cases are conceivable in which they might differ. Thus if A, 
a Frenchman, agreed to assign a debt to B, another Frenchman, 
and all the negotiations leading up to the agreement were con- 
ducted in France, but the actual document was executed while 
A was on a temporary visit to Spain, it might well be that 
French law was the proper law of the assignment, while Spanish 
law was the lex loci actus. By permitting the law of Spain to 
regulate formalities (but not capacity or essential validity) as an 
alternative to the law of France, the Exception provides for an 
exceptional situation. 

Repuhlica de Guatemala 'V. Nuneg, 95 956; [1927] 1 K,B. 669 (G.A,), 

The C.A. decision on (1) is not reported, but. it appears that Guatemalan 
law governed: see per Bankes, Ii.J. at pp. 682, 684, 686. 

^ Re Anziam [1930] 1 Gh. 407. Falconbndge’s suggestion (p. 425, n, (r)) 
that English law should have been applied because the appointment 'W'as 
anciUary to the English settlement appears to run counter to Re Pryce [19111 
2 Oh, post, p. 866, Rule 191; the power was general, 
s Post, p. 624, Buie 140, 
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(3) Priorities. 

Rule 134." — The priority of competing assignments 
of a debt or other intangible thing is governed by the 
proper law of the debt or the law governing the creation 
of the thing. 

Qomment 

Questions of priorities arise if there are two or more assignments, 
each intrinsically valid by Rule 133, of a debt or other intangible 
thing which is itself capable of assignment imder Rule 132, In 
Bepublica de Guatemala v. Nunez ^ Rankes, L.J,, said that the 
dispute was one of priorities ; but this remark must have been made 
per incuriam^ since each of the assignments in that case was, for 
different reasons, invalid, and therefore no question of priorities 
arose. 

It is obvious that questions of priorities cannot be governed by 
the lex actus of the assignment, because the assignments may have 
been made in different countries, and there is no reason why the law 
of one should govern rather than the law of the other. It appears 
that the only possible laws which can govern priorities are the 
proper law of the debt or other intangible thing, the lex situs of 
the debt, or the lex fort. It is submitted that the first of these 
laws accords best with principle and authority. In Le Feuvre v, 
SttlUvan^^ where the three laws coincided, this was clearly the 
ratio decidendi, for the Privy Council said that the policy was ‘ in 
every sense an English instrument forming or evidencing an Enghsh 
contract In Kelly v. Selwyn,^ the court said that ^the order in 
which the parties are to be held entitled to the trust fund must 
be regulated by the court which* is administering that fund ^ In 
this case there is more doubt as to the exact ratio, and here again 
the three laws coincided. But it is submitted that the true ratio 
was the proper law of the fund. 

Illustrations 

1. A, domiciled in Jersey, effects a policy of insurance on his life with an 
English insurance company. In 1833 A in England deposits the policy with 
B, a domiciled Englishman, as security for a loan. In 1834 A falsely tells 
the company that he has lost the policy and asks for a duplicate. The 
company issues a duplicate to A without inquiry. In 1835 A assigns the 
duplicate policy to his wife in Jersey in consideration of £400 alleged to 
have been paid by her to A. The premiums are duly paid by A or his wife 
until A’s death in 1842. A’s wife begins an action on the policy in Jersey, 
in which B obtains leave to intervene. The Privy Council (reversing the 
Jersey Court, which had applied Jersey law) hold that the priorities are 

® Le Femre v* Sullivan (1855) 10 Hoo.P.C. 1; Kelly v. [1906] ^ 

Oh. 117. 

[1927] 1 KJB. 669, 684. 

5 aS65) 10 Moo.P.0. 1. 

8 [19061 2 Gh. 117. 
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governed by English law; and that B has priority, unless A’s wife can 
prove that the assignment to her was made bona fide for valuable considera- 
tion and without notice of the deposit to 

2. A, domiciled in New York, is entitled under the will of an Engli«;h 
testator to a share in a trust fund administered in England, and invested 
in English securities. In 3891 A assigns his interest to his wife in New 
York No notice of tliis assignment is given to the English trustees, notice 
not being necessary by New York law. In 1894 A assigns his interest to 
B in England. B forthwith gives notice of this assignment to the trustees. 
B has priority.® 

( 4 ) Attachment and Garnishment. 

Rule 135.* — The validity and effect of an‘ attachment 
or garnishment of a debt are governed by the lex sitm of 
the debt. 


Comment 

Gamisliinent is a process whereby a judgment creditor A is 
allowed to attach a sum of money owed to his judgment debtor B 
which is in the hands of a third party C (called the garnishee). A 
similar process (called arrestment in Scotland) is allowed by the laws 
of other countries. The principle of effectiveness requires that the 
garnishee should be subject to the jurisdiction of the court. But 
if the principal debtor (B) is not also subject to the jurisdiction, 
there is a risk that the garnishee may be compelled to pay his debt 
to the principal debtor a second time in a foreign country. In the 
United States the Supreme Court has held that other States are 
constitutionally boimd to recognise that garnishment proceedings 
discharge the garnishee if he is personally served.^^ In England it 
has been held that garnishment proceedings will be allowed, 
although the principal debtor is out of the jurisdiction, if the debt 
is properly recoverable, that is situated, in England, but not other- 
wise. Thus a debt due from an English bank to a foreign debtor 
can be garnished, but a debt due from the foreign branch of an 
English or foreign bank to a foreign debtor cannot be garnished.^^ 

^ Le Feume v. Sullivan (1855) 10 Moo,P.C. 1. 

^ Kelly V. Selwyn [1905] 2 Ch. 117. As to the ratio, cf. Westlake, s. 152; 
Dicey, 5th ed., p, 619, note (a); Scrutton, D.J., in Bepublica de Guatemala 
V. Nunez [1927] 1 K.B, 669, 698; Morris, Gases in Private International Law^ 
248; Cheshire, 611-612; Wolff, 549; Halsbury's Laws of England, 2nd ed., 
Vol. 6, p. 240, note (s). 

^ Re Queensland Mercantile Agency Go, [1891] 1 Oh. 536; [1892] 1 Ch. 219; 
Be Maudslay, Sons £ Field [1900] 1 Oh. 602; Martin v. Nadel [1906] 2 
K.B, 26; Swiss Bank Gorporation v. Boehmische Bank [1923] 1 K.B. 673; 
Sea Insurance Co, v. Bossia Insurance Go. (1924) 20 Ll.L.R. 308; Employers' 
Lnahiltty Assurance Corporation v. Sedgwick Collins £ Go, [19273 A.C, 96; 
Btchardson v. Richardson [1927] P. 228; Hayden v. Haydon and C. N, B. 
[1937] 4 D.L.E. 617. And see post, p. 654. 

10 General Principle, No. 3, ante, p. 22; R.S.C., Order XLV, r. 1. 

Harm v. Balk (1904) 198 U.S. 215; cf. (Shoodrich, s. 68; Gould v. Webb (1865) 
4 E. & B. 933. 

12 Swiss Bank Corporation v. Boehmische Bank [1923] 1 K.B. 673. 

1^ Martin v. Nadel [1906] 2 K.B. 26 ; Richardson v. Richardson [1927] P, 

n. 37 
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The making of an order is discretionary and it will be refused if 
there is a risk that the garnishee will be compelled to pay again 
abroad. But the risk must be a real risk, not a mere speculative 
or theoretical hazard. 

The lex situs of the debt also determines the effect of the 
garnishment or attachment. Thus, if the effect of garnishment or 
attachment by the lex situs is to give the attaching creditor priority 
over earlier or later assignees of the same debt, it will have that effect 
in England.^’ 

Illustrations 

1. A sues B, a German resident m Germany, in the High Court and recovers 
judgment for £1,400. B appeals unsuccessfully to the Court of Appeal and 
the House of Lords. As security for the costs of the appeal to the House 
of Lords, B deposits £500 with the Berlin branch of a German bank. The 
London branch of the bank enters into a recognisance for that amount. 
The London branch pays out £300 in respect of costs. A obtains a garnishee 
order nisi against the London branch for the remaining £200 to satisfy his 
judgment debt The order is set aside, because of the risk that the bank 
will be compelled to pay B a second time in Germany 

2. A sues B, a Czech bank carrying on business in Prague, in the High 
Court and recovers judgment for £29,000 B submits to the jurisdiction 
A obtains a garnishee order attaching a debt owed to B by C, an English 
bank. C opposes the order on tlie ground that it may have to pay B again 
in Prague. The order is made absolute. There is no risk that C will be 
compelled to pay again, because the debt is situated and properly 
recoverable in England.^^ 

3. A & Co., a Queensland company, issues debentures to B & Co., an 
English bank, charging its shares that are not yet fully paid up. After 
the capital has been called, but before it has been paid by the share- 
holders, C & Co., a Scottish company, sues A & Co. in Scotland, and issues 
arrestment process against Scottish shareholders of A & Co. A & Co. is 
ordered to be wound up in England. By Scots law (lex situs of the debts 
owed by the Scottish shareholders) C & Co. is entitled to priority over 
B & Co. in respect of unpaid calls owed by Scottish shareholders. By 
the law of England and Queensland, B & Co. as debenture holder has priority. 
C & Co. has priority, ie., Scots law governs.^® 


Employers Liability Assufance Corporation v. Sedgwick Collins d Co. [1927] 
A.C. 95, 112, per Lord Sumner. 

Be Queensland Mercantile Agency Co. [1891] 1 Ch. 536; Re Maudslayt Sons 
d Field [1900] 1 Ch. 602. 

Martin v. Nadel [1906] 2 K.B. 26. 

Swiss Bank Corporation v. Boehmische Bank [1923] 1 K.B. 673, 

Be Queensland Mercantile Agency Co. [1891] 1 Ch. 536; affirmed on othe* 
grounds [1892] 1 Oh. 219. 



Chapter 24 

CONTRACTS. GENERAL RULES' 

1. PRELIMINARY 

Rule 136.' — In this Digest the term ‘ proper law of a. 
co ntract ’ means the law, or laws, bv which the partie s 
intended, or mav fairly Lp prpciin ied to have intended, 
th e contract to be governed ; or (in other words) the la w 
or laws to which the parties inteijded or may fairly b e 
p resumed t o have intended, tr> en bmit themselves. 

Comment 

A ^ntract is a promise, or set of promises intended t o be 
e nforceable by law. The parties to a contract must alway s, 
therefore, i ntend, or be presumed to intend, that it shall be 
sub ject to, or governed by, the law of some country (g.g. . 
England, or Scotland, or France, or the State of New York). The 
law .by^which'iris intended that contract shall be governed may 
conveniently be termea ’ tne nroner law of the contract 


1 Story, Chap. 8, es. 241-373; Cheshire, Chap, 9; Cheshire, International 
Contracts, pp. 7-44; Wolff, ss. 393-460; Westlake, Chaps. 12 and 13; Foote, 
Chap. 7; Falconbndge, Chaps. 14-19; Johnson, Vol. 3, Chaps. 8 and 9; Savigny, 
ss. 369-374; Bestatement, Chap. 8, ss. 311-^7, ss. 355^76; Beale, VoL 2, 
pp. 1042-1284; (joodrich, Chap. 7 ; Stumberg, Chap. 8; Lorenzen, Chaps. 10-12; 
Cook, Chaps. 14-16; Nussbanm, Principles, §§ 15-18, Babel, Conflict of Laws, 
Yol, 2, Part 8, Chaps. 28-33; tbtd. Yol. 1, pp. 83 ff. ; Barbey, Le Conflit des 
Lois en matiere de Contrats, 1938; Batiffol, Les Confiits des Lois en Matihre 
de Contrats, 1938; Mann, The Legal Aspect of Money, 1938. This chapter 
deals with commercial contracts only. The law relating to contracts to marry 
and marriage settlement contracts will be found discussed in Chapter 27, 
post, p. 758. 

2 For the substance of this definition see Lloyd v. Guibert (1865) L.B. 1 Q.B 
116, 122, 123, per curiam, judgment delivered by Willes, J.; Jacobs v. Cridit 
Lyonnais <1884) 12 Q.B.I), 589; per cunam, judgment delivered by Bowen, 
L.J. ; Re Missouri Steamship Go. (1889) 42 Gh.I). (C.A.) 321, 336, judgment of 
BEalsbury, C. ; Hamlyn v. Tallisker Distillery [18^] A.C. 202, 207 {per Lord 
Herschell), 212 (per Lord Watson); Spurrier v. La Cloche [1902] A.G. 446, 
450 (per Lindley, L.J.); British South Africa Co. v. De Beers ConsoUdated 
Mines, Ltd. [1910] 2 Cb. 602 (reversed on a different point [1912] A.C. 62); 
Re Smith [1916] 2 Ch. 206; The Adriatic [1931] P. 241? R. v. International 
Trustee for iJie Protection of Bondholders Aktiengesellschaft [1937] A.C. 
500, 529 (per Lord Atkin); Mount Albert Borough Council v. Austfahsian 
Temperance and General Mutual Life Assurance Society, Ltd. [1938] A.O. 
224 (P.C.) 240 (per l^rd Wright)? Fite Food Products Inc. v. Unus Shipping 
Oe., Ltd. [1939] A.C. 277 (P.G.) (per Lord Wright). , 

3 The * intention theory ’ which is widely accepted in this country as well as 
in Canada and Austraha is also fre<|U8ntly acted upon by the courts of other 
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In determining the obligations under a contract, English courts 
apply the proper law/ This will be ^ ascertained by the intention 
expressed in the contract, if any, which will be conclusive. If no 
intention is expressed, the intention will be presumed by the court 
from the terms of the contract and the relevant surrounding 
circumstances. In coming to its conclusion, the court will be 
guided by rules which indicate that particular facts or conditions 
lead to a prima facie inference, in some cases an almost conclusive 
inference, as to the intention of the parties to apply a particular 
law, e.g., the country where the contract is made, the country 
where the contract is to be performed, if the contract relates to 
immovables, the country where they are situated, the country 
under whose flag the ship sails in which goods are contracted to 
be carried. But all these rules only serve to give prima facie 
indications of intention; they are capable of being overcome by 
counter indications, however difficult it may be in some cases to 
find such 

It is not illogical to allow the intention of the parties to deter- 
mine the proper law before one has — with the help of ^ objective ’ 
criteria — ascertained the proper law from which the contract derives 
its validity. It is the English conflict of laws, as the lex fori, 
which enables the parties to select the law governing their agree- 
ment, and it is the intention of the parties, whether it be expressed, 
implied, or imputed,® which connects the facts of the case with 
the law to be applied by the court. ^ The court may find, and 

countries, especially by the courts of the United States. In the United States, 
however, one school of thought is opposed to the idea that the parties are free 
to choose the law which governs the contract This view has found expression 
in the Restatement which was drafted by Beale, the leading opponent of the 
proper law doctrine in America. See Beale, Vol. 2, pp. 1079 sq. Beale and 
the Restatement have been severely criticised by Cook, pp. 389 et seq 
Lorenzen, pp. 261 et seq,^ while opposed to Beale’s doctrine, is not prepared 
to accept the intention doctrine m all its aspects. See Willis, ‘ Two 
Approaches to the Conflict of Laws’, 14 Can. Bar Rev. (1936) 1, 9; and 
Rabel, pp. 358 ff. The freedom of the parties to select the proper law of the 
contract does not necessarily imply a right to choose a system of law com- 
pletely unconnected with the transaction. This is a separate problem discussed 
below, Sub-Rule 1, p. 584. 

4 The parties are at liberty to submit their transaction to two or more laws. 
In this case the obligations of one party may be governed by one proper law 
and those of another party by another, or one aspect of the contract may be 
governed by one law and a different aspect by another law. Such cases are 
likely to be rare. See per Lord Hewart, C.J., in Jones v. Oceanic Steam 
Navigation Co. [1924] 2 K.B, 730, at p. 783, and per Evatt, J., in Wanganm^ 
etc. Board v. Australian Mutual Provident Society (1934) 50 G.L.R. 581, 
at p. 604. 

® Per Lord Atkin in E. v. International Tmstee, etc. [1937] AC. 500, at 
p. 629; Lord Wright, Legal Essays and Addresses^ p.^ 164, suggests that 
Lord Atkin neust have meant that the expressed intention was only prima 
facie conclusive. 

« See per Lord Wright in Mount Albert Borough Council v. Australasian^ etc. 
Assurance Society t Ltd. [1938] A.C. 224 (P.O.) at p. 240. 

t See Wolff, s. 395, p. 421, and ‘ The Choice of Law by the Parties in Int^- 
national Contracts’, Juridical Review (1987), p. 110, especially at p. 11a; 
^ Cook, p. 892, 
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has 5 in at least one case,® found that there is implied an intention 
to select a foreign law in a clause which, under the domestic law 
of the court, would have been void. A contract which is invalid 
under English domestic law may nevertheless be a valid agreement 
to select the proper law in accordance with the established rules 
governing the conflict of laws. 

T he doctrine of the proper law of the contract as applied b y 
the En glish courts has thf rnpjpit, nf avAi diug a uumber of difficultie s 
whirj ^ in pracuce. liable to lead to artificial and casuistic 
di ^nntions : ^ 

(1) Subject to a number of exceptions the formation and 
legality of the contract, its interpretation, and its discharge are 
all governed by the same law. This law therefore applies to the 
creation of the contract as well as to its performance.® It is, 
however, open to the parties to agree that part of the contract 
shall be governed by the law of one country (e.g., of England) 
where it is made and part of the contract by the law of another 
country (e.g., of Scotland) where it is to be performed.^® 

(2) The obligations of ^th parties are, as a matter of principle, 
governed by the same law. In the absence of an express or implied 
intention to the contrary, the law which governs the liabilities of, 
e.g., the seller of goods, will also govern those of the buyer, the 
same law will apply to the obligations of the charterer as applies 
to those of the shipowner. 

(3) Although there is no direct authority on the point, it can 
be concluded from the proper law doctrine as formulated in the 
English cases that renvoi has normally no place in the law of 
contract, although there may be exceptions to this in connection 
with capacity and other matters. The proper law applies because 
the parties have intended, or are presumed to have intended, 
that it should apply. In the absence of strong evidence to the 
contrary, the parties must be deemed to have intended to refer 
to the domestic rules and not to the conflict of laws rules of their 
chosen law.^^ 

« Spurrier y, LaCloche [1902] A.C. 446 (P.C.). 

® According to the Restatement, ss. 332 et seq,, the ‘ creation ’ of a contract, 
mcluding its validity, is governed by the lex loci contractus, while its 
‘ performance ’ (ss. 358 et seqJ), including the question whether a breach has 
occurred, is subject to the lex loci solutionis. From a practical point of view 
grave objection can be, and has been, raised against a theory which compels 
the court to embark upon a classification of contractual issues as ‘ matters 
of creation ' or * matters of performance It is, to say the least, doubtful 
whether the majonty of American courts has ever adopted this rigid theory. 
See Cook, p. 878; Lorenzen, p. 276; Eabel, pp. 374 if. 

Hamlyn v. TalhsTier Distillery [1894] A.C. 202. 

The parties are free to * split * the contract, but there is no rule of law to 
compel the court to do so in the absence of a clear mdication of an mtention 
of the patties to this effect. English law thus avoids some of the difficulties 
connected with- the rigid theory- of the lex loci soluUonis adopted in some 
foreign countries. See Wolff, s. 436, p, 460. 

1^ In the absence of authority this proposition is advanced with some hesitation. 
In Ocean Steamship Co, v. Queensland State Wheat 'Board [1941] 1 K.B. 
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Rule 136, and the grounds on which it rests, are clear, but 
when applied to a given case, the rule immediately gives rise to a 
difficult question : On what principles are we to determine what 
was the intention of the parties to a contract in reference to the 
law by which it should be governed ? The answer to this question 
may often be hard to find, and this for two reasons. 

(1) A contract which contains a foreig n element may b e so 
c onnected with different countries as to suggest not on ly two, but 
as many as five or six, diff erent laws as the law by whi^b 

to be governed. A, an Englishman, charters 
a French ship from X, its French owner, at a Danish port in the 
West Indies, for the carriage of the goods of A from Hayti to 
Genoa; the ship, under the stress of weather, puts into a Portu- 
guese port, where transactions take place which result in a loss 
to A, and A claims damages from X, alleged to be due under 
the contract between them. In this position of things, which is 
suggested by a reported case,^^ there are six countries the law of 
any one of which may conceivably have been intended by the 
parties to govern the contract as regards the issues between A and 
X. The court, therefore, when called upon to decide what are 
A^s rights, has before it six different laws from which to select 
the law on which his rights depend. 

(2) The intention of the parties, again, as to the law by which 
a contract is governed, is not generally expressed in the contract 
itself. What is more, it has often no real existence. Here, as in 
other branches of law, an enquiry into the intention of the parties 
is really an enquiry, not into the actual intention of X and A, for 
it possibly never had any real existence, but into the intention 
which would have been formed by sensible persons in the position 

402 (C,A.), MacKinnon and Luxmoore, L.JJ., took the view that the incor- 
poiation in a bill of lading (expressly stated to be ‘ governed by the law 
of England ’) oi the Australian Carnage of Goods by Sea Act, 1924, extended 
to a provision in that Act by which the parties were ‘ deemed to have intended 
to contract according to the law in force at the place of shipment ?.e., to 
an Australian rule of the conflict of laws Nevertheless the case cannot be 
regarded as an authouty against the principle stated m the text. It arose 
on an application for leave to serve a writ out of the jurisdiction pursuant 
to R.S.C. Ord. XI, r, 1 (e) (lii), and could have been, and was by du Parcq, 
LJ,, decided on the ground that the discretion of the court should not have 
been exercised in favour of the applicant even on the assumption that the 
contract was governed by English law. For critical discussionB of the decision 
see Falconbridge, pp. 353-855; 61 L.-Q.R, 22-24; Morris, ‘The 

Choice of Law Clause in Statutes, 62 at p. 177 (1946). A dictum 

of Lord Wright in Vita Food Products Inc, v. Urns Shipping Co.^ Ltd, [1939] 
A.C. 277, at p 292, appears to favour the use of the renvoi doctrine in the 
law of contract, but it is difficult not to agree with Falconbridge, p. 342, 
that this was a lapsus calami. Some authors who are otherwise favourably 
disposed towards renvoi reject the application of the doctrine to the law of 
contract. See, e,g,, Nusebaum, p. 100; Wolff, s. 184^ p. 193; Babel, p. 480. 

, Cook, p, 399, shares the view that renvoi does not apply to contracts. West- 
lake, p. 89, favours the extension of the renvoi doctrine to contracts, for 
renvoi generally, eee ante, pp. 47 ff. 

Lloyd V mUrt (1865) L.U 1 Q.Bi 116. 
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of X and A, if their attention had been directed to the contin- 
gencies which escaped their notice. We are then driven back upon 
the further question : How are we to determine what is this natural 
assumption? The reply is, that a variety of circumstances must 
be considered, such as the nature of the contract, the customs 
of business, the place where the contract is made or is to be 
performed, and the like, any one of which may suggest conclusions 
as to the law likely to be intended by the parties; and English 
judges have consistently declined to tie themselves down by any 
rigid or narrow rule for determining the intention of the parties. 
It is, however, possible to formulate certain maxims by which 
English courts are in the main guided when called upon to deter- 
mine the proper law of a given contract. These maxims are 
formulated in Sub-Rules 1-3. Sub-Rule 1 is, as was made clear 
in a recent case, a rule of law,^^ but Sub-Rules 2 and 3 are in 
no sense rigid canons of construction from which a court will not 
deviate. They are rather presumptive rules of evidence which 
are in fact frequently followed by English judges, but which are 
not in any degree irrebuttable, and are liable to be displaced by 
circumstances of any kind which m a given case influence the 
opinion of the court. 

Two further observations are worth notice : — 

(1) In particular classes of contracts custom has established 
definite rules as to the presumed intention of the parties. Where 
such established rules exist, recurrence to general presumptions is 
usually imnecessary, and Sub-Rules 2 and 3 are largely superfluous. 
But this does not invariably hold good, for the presumption 
established by custom may be rebutted by the circumstances of 
the case.^® 

(2) E nglish statutory enactments determining the proper law 

may apply, and, hisofar as they do, prevail over the intention of 
th^ parties. — 

Iflustratfons 

1. A firm in France agrees to sell goods to a firm in England. It is 
provided by the terms of the contract that the contract shall be governed by the 
law of France French law is the proper law of the contract. 

Vtta Food Products Inc. v. Unus Shipping Go. [1939] A.C. 277. The expressed 
intention of the parties is * conclusive ’ ; see the dictum of Lord Atkm in 
R. V. International Trustee [1937] A.C. 500, 529, quoted above, p. 680. 

See especially Jacobs v. Credit Liyonnais {i884) 12 Q,B.D. (C.A.) 589, 601, 
judgment of 'Bowen. L.J. 

1® For such contracts see Chap. 25, post, p. 657. 

31? Sec Lloyd v. Gmhert (1865) L.R. 1 Q.B. 115. 

Compare, particularly, Chartered Mercantile Bank of India V. Netherlands^ 
etc. Go. (1883) 10 (C.A.) 521, 540, judgment of Lindley, L.J.; The 

Industrie [1894] P. (C.A.) 58; The Adriatic [1931] P. 241; The St. Joseph 
[1933] P. 119; The Njegos [1936] P. 90. 

3-^ E.g.^ Bills of Exchange Act, 18^, s. 72; Merchant Shipping Act, 1894, 
s. 266; Carriage of Goods by Sea Act, 1924; see Morris, ‘ The Choice of liaw 
Clause in Statutes \ 62 170 (1946). For the operation of section 265 

of the Merchant Shipping Act in practice, see the decision of the Canadian 
Supreme Court in Canadian National S.S Co. v. Watson [1939] 1 U.Lt.B. 275. 
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2. A firm in France agrees to sell goods to a firm in Scotland. It is 
provided by the terms of the contract that any disputes arising between the 
parties shall be settled by arbitration in England. English law is the proner 
law of the contract.^® 

3. An insurance company incorporated and carrying on business in England 
lends money to a local authority in Scotland secured by a charge on land 
in Scotland Interest is payable and the capital is repayable in England 
Scottish law is the proper law of the contract.^^ 

4. An English bank opens an acceptance credit to a firm in Hungary. 
English law is the proper law of the contract.22 

5. English underwriters issue a marine insurance policy on a Greek ship 
for a voyage from New York to Rio de Janeiro. English law is the proper 
law of the contract-^ 

6 A French firm charters a Yugoslav ship for the carriage of grain from 
Argentina to Sweden. The charterparty is in the English language and 
contains a reference to the ‘act of the King’s enemies’. This is strong 
evidence that English law is intended as the proper law of the contract^^ 


Suh-Tf.ulp.s fnr dp.f.p.rm.imncr fkp. Vrr^Pr J nf a JJon tmct 

i n ac.mrdcLnc.p. with the Intention of the B aintipn 

Sub-Rule — W hen the intention of the parties to 

a contract, as to the law governing the contract^ is 
expressed in Worrls. this evpresseH in tention determi nes 
thfi-Di QPer law of the contract, and, in_g eneral. overrides 
e very pr esiiiDjitiim., 

Comment 


As t he_prQper law of a contract is fixed by the intention of the 

partip.s,., .Jd aeir expressed yy jtb rejorard t.n it. m ust (in 

general) be decisive. ^ It is true that, in questi^s^ relatin g to 

20 See Hamlyn v. Talhsher Distillery [1894] A.C. 202. 

See Mount Albert Borough Council v. Australasian, etc Assurance Society, 
Ltd. [1938] A.C, 224 (P.C.); Wanganui Rangitikei Electric Power Board v. 
Australian Mutual Provident Society (1934) 50 C.L.R. 581. 

32 Kleinwort, Sons Go. v. Ungansche Baumwolle Industrie Aktien-Gesellschajt 
[1939] 2 K.B. 678 (C.A.). 

33 See Greer Y. Poole (1880) 5 Q.B.D. 272. 

34 See The Njegos [1936] P. 90. 

33 Hamlyn v. tallisker Distillery [1894] A.C. 202 ; Ex p. Dever (1887) 18 Q B.I). 
(C.A.) 660; Perry v. Equitable Life Assurance Society of the United States 
(1929) 45 T.I/.R. 468, 470; Anderson v. Equitable, etc. Society (1926) 42 
T.L.R. 123 (C.A.) 306; Vita Food Products Inc. v, tlnus Shipping Go., Ltd. 
[1939] A.C. 277 (P.C.). For Canada, see Nicholson v. Hamburg American 
Packet Co. (1904) Q.R. 26 S.O. 34; Canada Sugar Bepning v. Furness Withy 
Co. (1905) 27 ibid. 502; Brosseau v. Bergevin, ibid. 102; Be Nauhert (192P) 
46 O.Ii.R. 210; Hart & Son, Ltd. v, Furness Withy Co., Ltd. (1904) 37 
N.S.R. 74; Manitoba Pump Co. v. McLelland (1911) 4 Sask.Ii.R. 127; for 
Australia, see Barcelo v. Electrolytic Zinc Co. of Australasia, Ltd. (1932) 
4$ C.L.R. 391; Mynott v. Barnard (1939) 62 0*L.B. 68. For New Zealand, 
see New Zealand Shipping Go. v. Tyree (1912) 31 N.Z.L.B. 826; for South 
Africa, Joffe y. African Life Assurance Society, Ltd. [1933] T.P.B. W; 
for Ireland, Limerick Corporation v. Cromptm [1910] 2 L.B. 416. Cheshire, 
p. 325; Cheshire, International Goniraots, pp. 16-44; Wolff, «s. 400 et seq^j 
Cook, pp. 389 et seq,; Faloonbridge, pp. 808, 344; Johnson, III, pp. 420, 429, 
Compare Savigny, ss. 369 , 370, pp. 194, 197, and s. 372, p. 221, especially 
para. P, p. 297. 
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the co nflict of lawsy rules canno t generally be stated in absolute 
ter ms y rather as prima tacie presuraptions, but, where th^ 

En glish riile^that intentinTi is th e test applies, and where ther e 
is an express statement by the parties of their intention t o 
se lect the laEL of annt.rflnt.^ it is difficult to see what qualific a- 
t^s are. r>ossih1e ,, - 3D r_Qyided the intention expressed is bona fid e 
ai ^ le^aL and provided there is no reason for avoiding the choic e 
o n the ground of public policy. ^ It seems to follow from this 
that a bona fide express selection of the proper law is valid — in 
the absence of considerations of public policy — whether or not the 
law thus selected has any objective ^ real connection ’ with the 
facts of the contract. The judgment of the Privy Council from 
which the above words are quoted establishes this prmciple at any 
rate for those cases in which English law is chosen by the parties 
as the proper law of their contract, ^ Connection with English 
law is not, as a matter of principle, essential.^ Lord Wright, who 
read the judgment of the Judicial Committee, mentioned that * the 
provision in a contract (e.g., of sale) for English arbitration 
imports English law as the law governing the sale transaction, and 
those familiar with international business are aware how frequent 
such a position is, even where the parties are not English, and 
the transactions are carried out completely outside England/ If 
the parties can, by an implied selection through an arbitration 
clause, submit their contract to English law, though that law has 
no connection with the contract itself, this must a fortiori be the 
case, if they expressed their choice in a formula such as : ‘ This 
contract is governed by English law \ 

D espite the far-reaching importance of the decision in the Vita 
Food Case, and of the dicta of Lord Wright, quoted above, many 
problems aflecting this controver sial topic remain unsolved. The 
decision does not deal earpressis verois mih the selection of a law 
other than English law. Supposing the parties select, say, French 

Per Lord Wright in Vita Food Products Inc. v. Unus Shipping Co,, Ltd. 
[1939] A.C. 277. For an earlier decision to the same effect, see British Con- 
trolled Oilfields v. Stagg [1921] W.N. 31, 66 S.J. 18, discussed post, p. 661. 
Bvatt, J., appears to agree with this view- Barcelo v. ElectrolyUc Zinc Co. 
of Australasia, Ltd. (1932) 48 C.L.R. 391; Merwtn Pastoral Company Pro- 
prietary, Ltd. V. Moolpa Pastoral Co. Proprietaryj Ltd. (1932) 48 C.L.R. 
665 ; see, on the other Imnd, the views expressed by Pixon, J., in McClelland 
V. Trustees Executors and Agency, Ltd. (1936) 65 C.L.R. 483, at p. 492, 
by Latham, C.J., m Mynott y. Barnard (1939) 62 C.L.R, 68, at p. 80, and by 
Dennmg, L.J., in Boissevain v. Wetl [1949] 1 All E.R. 146. 

For the controversy aroused by this aspect of the decision in the Vita Food 
Case, see Morris and Cheshire, * The Proper Law of a Contract in the Conflict 
of Laws* (1940) 56 L.Q.R. 320; Cook, pp. 419-432; Cheshire, pp. 32^-329; 
Cheshire, International Contracts, pp. 31-38; Wolff, s. 401; Nussbaum, p. 169; 
Falconbridge, Chap. 16 ; Morris, ‘ The Choice of Law Clause in Statutes ’ 
(1946) 62 fr.Q.R. 170; Notes in 3 M.L.B. 61; 56 L.Q.R. 328; 21 B.X.B.LL. 
212-214 ; Babel, pp. 402-408. It is submitted that the general question whether 
a valid express selection of the proper law requires a * real connection * 
between the selected law and the contract slmuid not be confused with the 
special issues raised by * international legislation * such as the Hague Buies. 
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law^ as the proper law of the contract, would that selection be 
valid, although the contract had no visible real connection with 
Prance ? In the Vita FoodiCase. Engli s h law w as not the lex fori 
si nce the Judicial Committee was sittingjon appeal from the 
of the Canadian Province of Nova Scoti a — It cannot therefore be 
said that the selection of English law as the proper law has, by 
virtue of the Vita Food Case, special force in an English court, 
solely on the ground that it is the law of the court itself. Three 
reasons suggest themselves which might justify an interpretation 
of the Vita Food Case by which validity would be accorded to 
the selection of English law in circumstances in which the choice 
of any other law would not be upheld : (1) The principles of Nova 
Scotia conflict of laws which the Judicial Committee applied were, 
in fact, identical with those of English law, and one might there- 
fore conclude from the decision that, wherever the English rules 
of conflict of laws govern the case, a selection of English— and 
only English — domestic law is valid, in the absence of a ^real 
connection (2) Owing to their world- wide importance preference 
might be given, especially in maritime matters, to the ‘familiar 
principles of English commercial law (3) A judge should not 
needlessly resist his natural and wholesome inclination to decide 
a case in accordance with a legal system which he knows and 
which he can apply without relying on expert evidence. 

In delivering the judgment of the Judicial Committee, Lord 
Wright pointed out that the ship in question, ‘ though on the 
Canadian register was ‘ subject to the Imperial Statute, the 
Merchant Shipping Act, 1894, and the underwriters (were) likely 
to be English The case was, therefore, not entirely unconnected 
with England, and the fact that Lord Wright drew attention to 
this, somewhat detracts from the weight of his dictum about the 
lack of any need for a ‘ real connection 

The intention must be ‘ bona fide and legal ’ and there must 
be ‘ no reason for avoiding the choice on the ground of public 
policy The proper law will not be applied, insofar as its 
application would lead to results at variance with a public policy 
of the lex fori, fundamental enough to compel the court to dis- 
regard the selection of the proper law by the parties. This is in 
accordance with the general principle discussed below in Rule 187. 
The requirement that the selection must be ‘ bona fide and legal ’ 
raises more diflScult issues. English courts have not in the past 
developed a doctrine of law evasion in connection with the conflict 
of laws. Nevertheless, no one can maintain that persons who 
really contract under one law can, by pretending that they are 
contracting under another law, render valid an agreement which 
that law treats as void or voidable. If it is clear that they meant 
to contract with reference to one law, e.g., the law of Scotland, no 
declaration df intention to contract under another law, e.g., the 
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law of England, so as to give validity to the contract, will avail 
them anything. This result follows because in the view of the 
court their real mtention was to enter into a Scottish contract 
and the court must determine its validity with reference to the 
law under which the parties really intended to contract.^® 

If it is expressly stated that one part or aspect of a contract 
is to be governed by a certain law (e.g., if it is said that the rules 
of construction of English or of some foreign law are to apply) 
it may be presumed that this was contemplated as the proper law 
of the contract as a whole, unless, of course, there is anything 
else to show that the contract was to be governed in different 
respects by different laws. A distinction must, however, be made 
between the reference, or submission of the contract, to a given 
law, and the incorporation into the contract of a law other than 
the proper law of the contract. If parties contracting under 
English law agree that the seller’s obligation to warrant the fitness 
of the goods is to be determined in accordance with the relevant 
articles of the French Civil Code, they do not thereby submit 
their contract to French law. They simply use a ‘ short-hand ’ 
method of expressing their intention that the seller should or 
should not be liable in certain events, and the court will have 
to construe this English contract, ^ reading into it as if they were 
written into it the words ’ of the French statute.^® It often 

On the doctrine of evasion in the conflict of laws see Graveson, 19 J.Comp.Leg. 
(1937) 21; Wolff, ss. 134-137; Nnssbaum, § 13. The principles of public 
pohcy and of evasion are already clearly distinguished by Huber, De Confiictu 
Legum, § 8. See also Comment to Rule 141, ^ost. 

See Jones v. Oceamc Steam Navigation Co , [1924] 2 R.B. 730. Compare 
Kadel Chajkin, Ltd. v. Mitchell Cotts d Co., Ltd. (1948) 64 T.ri.E. 89. 
Reference to Norwegian statute in a bill of lading, contract held not to be 
governed by Enghsh law for purposes of R.S.C. 0. XI, r. 1 (e) (in), despite 
use of English language and of English technical terms. 

Per Lord Esher, M.R., in Dobell d Co. v. The 8.8 Rossmore Co., Ltd. [1895] 
2 Q.B. 408, at p. 412; Ex p Dover. Re Suse and Stheih (1887) 18 Q.B.B. 
660, especially per Lord Eshei, M.E., at p. 664, and per Bowen, L.J., at 
p. 666. The importance of the distinction emerges most clearly if there is a 
change in the law between the time of the making of the contract and its 
performance. Thus, in Barcelo v. Electrolytic Zinc Go. of Australasia, Ltd. 
(1932) 48 C.L.R. 391, debentures created in 1902 provided that they were to 
be construed m accordance with the law of the State of Victoria. This was 
held to be a refeience tb the law of Victoria in its totality with xhe result 
that the rate of interest was reduced by the Victoria Financial Emergency 
Act, 1931. Had it been merely an incorporation of the Victorian rules of 
constiuction, a change m the law of Victoria subsequent to 1902 could not 
have affected the contract. On the otl^er hand, where a statute such as the 
' (Canadian Water Carriage of Goods Act, 1910, or the American Harter Act, 
is incorporated as a contractual term in a contract of carriage, it remains a 
part of the contract although as a statute at may have been amended or 
repealed. See, e.g., Timm v. Northumbrian Shipping Co., Ltd. (1937) 68 
Ll.LJEt. 46; Vita Food Products v. Unus Shipping Go. [1939] A.C. 277. In 
practice the distinction is often difficult to draw and to apply. See, e.g.. 
Ocean S^S. Co., Ltd. v* Queensland State Wheat Board [1941^ 1 R.B. 402* 
and Macnamara v. Ovoners of S.S. Hatteras tl931] Jr.R. 73, 337; [1938] 
Ir.R. 676. In The Torni [1932] P. 78, 84, Scrutton, Jj.J., suggested that a 
clause in a bill of lading by which the ccmtract was ‘to be construed ' in 
accordance with English law should not be considered as a selection of English 
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happens that statutes governing the liability of a sea carrier, such 
as the former Harter Act in the United States, or statutes 
implementing the Hague Rules, such as the English Carriage of 
Goods by Sea Act, 1924, are thus ^ incorporated ’ in a contract 
governed by a law other than that of which the statute forms 
part.^^ The statute then operates not as a statute, but as a set 
of contractual terms agreed upon between the parties. 


Illustrations 

1. English underwriters execute in England a policy of insurance of which 
it is one of the express terms that it shall be construed and applied in 
accordance with French law. The law of France is the proper law of the 

contract.® 2 

2. A insures his life with X & Co., an American corporation, at its Russian 
branch office. The policy provides that all disputes shall be settled under 
Russian law by Russian courts. In 1919 the contract is cancelled without 
compensation by a decree of the Russian government. A claims payment 
from the company in England. The proper law of the contract is Russian.®® 

3. A company incorporated and carrying on business in Nova Scotia issues 
in Newfoundland bills of lading for the carriage of a cargo from Newfound- 
land to New York. The bills of lading provide that the contract shall be 
governed by English law. English law is the proper law of the contract'^ 

4. An English underwriter enters into an English policy of insurance with 
an English shipowner. It is part of the terms of the contract that a 
particular term in it shall be interpreted in accordance with French law. This 
is a borderline case. It depends on the intention of the parties whether the . 
law of England and the law of France are to be regarded as the proper laws 
of several parts of the policy, or whether this is to be construed as an 
incorporation of the French rules of interpretation into part of the policy. 

5. An English underwriter enters into a policy of insurance with a German 
shipowner. It is part of the terms of the contract that the ship is warranted 
to be seaworthy in accordance with the provisions of the German Commercial 
Code. The law of England — and only that law — ^is the proper law of the 
contract in which the provisions of the German Commercial Code as to sea- 
worthiness are incorporated as contractual terms. As such they will remain 

law as the proper law, but merely as an incorporation of the English rules 
of construction. This, however, was (rightly, it is submitted) rejected by 
Lord Wright in the Vtta Food Case, who pointed out that the distmction 
between ‘ to be construed ’ and ‘ shall be governed ’ was ‘ merely verbal 
See, to the same^ eifect, the Australian decision in the Barcelo Case, above^ 
and Hume Pipe and Construction Co., Lid. v. Monacrete, Ltd. [1942] 1 
KB. (C.A.) 189, 

On * incorporation ’ see, further, Cheshire, p, 309; Wolff, ss, 404-405; on the 
incorporation of usages and customs, see Johnson, Vol. 3, Chap. 9, and (1937) 
15 Oan.Bar Rev. 68; Mann (1987) 18 B.Y.B.I.L. 97, 101. See also post, 
p. 646. Babel, pp. 361 ff., 391 ff., is opposed to the distinction between 
reference and incorporation. 

See Greer V. Poole (1880) 6 Q.B.D. 272, especially per curiam, at p. 274. 
35 v, Equitahle Life Assurance Society of the United States of Amerm 
(1929) 45 T.L*B. 468, based on accurate knowledge of Russian law as 
compared with Buerger v. Hew 7orh Life Assurance Co. (1927) 43 T,L.B. 
601; -96 930. On the effect of revolutionary changes m the proper 

law, see Wolff, s. 406, 

8* Vita Food Products Inc. v. Vnus Shipping Co . Ltd. [1939] A.C. 277. 
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effective even if, during the currency of the contract, the relevant provisions 
of German law are changed.^^ 

6. By a charterparty made in English form for the purpose of carrying 
grain, Swedish shipowners agree to let the ship, ‘ she being ... in every way 
fitted to carry bulk and general cargoes English law is the proper law of 
the contract, but the Swedish provisions as to the liability of the shipowner to 
equip the ship for the carriage of grain are incorporated in the contract.^® 
In contracts of affreightment, though there is no doubt as to the proper law of 
the contract, the customs of foreign ports as to loading, etc., are often 
expressly or implicitly incorporated.®^ 

Sub-Rule 2. — When the intention of tlip parties t.n a 
co ntract with regard to the law governing the con tract 
i s not expressed in words, t h eir intention is to he inferre fl 
from thn- terms and nature of t h e contract, and from t he 
ge neral circumstances of the case, an d such inferred 
i ntention determines the proper law of the contract. ^^ 

Comment 

In the absence of an express selection ‘ the only certain guide 
is to be found in applying sound ideas of business, convenience, 
and sense to the language of the contract itself, with a view to 
discovering from it the true intention of the parties If the 
parties to a contract agree that the courts of a given country shall 
have jurisdiction in any matters arising out of a contract, it can 
— ^in the absence of evidence to the contrary — be assumed that 
they intended those courts to apply their own law, i.e,, that they 
have selected the law of that country as the proper law of the 
contract/® Similarly — and this is of particular importance in 
practice — a clause in a contract by which disputes are submitted 
to arbitration in a given country usually enables the court to 
conclude that the parties have submitted their contract to the 

35 See cases ante, note 30, p 587, and Tttdor Accumulator Co., Ltd. v. Oceanic 
Steam Navigation Co., Ltd. (1924) 41 T.L E. 81, Studehaker Distnhutors, Ltd. 
V. Charlton Steam Shipping Co., Ltd. [1938] 1 E.B. 459 (Harter Act). 
Bederi A/B ‘ Unda ’ v. W. W. Burdon d Co., Ltd. (1937,) 57 LLL.E. 95. 

37 Contrast, however, The St. Joseph [1933] P. 119, 128.^ 

33 This principle can be traced back to Lord Mansfield’s judgment in Robinson 
V, Bland (1760) 2 Burr. 1077. For recent application of the principle: 

V. International Trustee, etc. [1937] A.C. 500; The Adriatic [1931] P. 241; 
The N^egos [1936] P, 90. 

33 See Jacobs v. Cridit Lyonnais (1884) 12 Q.B.D. 589, 601, per Bowen, L.J. 
4“ See N. V Kwik Hoo Tcmg Handel Maatschappij v. James Finlay & Co., 
[1927] A.G. 604; Wolff, s. 419, who quotes the old legal proverb: ‘ Qui eligit 
judicem eligit jus The converse proposition does not, of course, ap]®ly ; 
the selection of a given system of law is not equivalent to a submission to the 
jurisdiction of the courts which apply that law, although by a positive 
enactment, such as R.S.C. O. XI, r, 1 (e), the courts of a country can be 
given jurisdiction with respect to actions for the enforcement, ete. of contract 
which are by their ‘ terms or by implication to be governed by ’ the l&c fori ; 
see ante, p. 189, For a discussion of the whole problem see Johnson, Vol, 3, 
p. 448 ff. 
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law of that country This inference may be drawn even if the 
arbitration clause as such is void according to the law of the country 
in which the contract is made and to be performed, The use of 
terms such as ^ Act of God ’ or ^ King’s enemies ’ in a contract 
suggests that English law was intended to govern,"^*^ A reference to 
a ^ judicial sale ’ by American courts and to a permission to act in 
accordance with the opinion of American counsel implies that the 
parties have submitted the contract to American law.^^ In certain 
cases a cautious inference may be drawn from the use of a particular 
language, c’.g., if a charterparty referring to a German ship is 
drawn up in English, but if the court has to choose, say, between 
American and English law this will not be of assistance. The legal 
or even the merely commercial connection between one contract 
and another may lead to the conclusion that the parties must 
have intended that both contracts should be governed by the 
same law. Thus, if a charterparty is, either by virtue of an 
express term of selection or by virtue of an arbitration clause, 
subject to the law of a given country, the court may infer 
that the parties intended to submit the bills of lading to the law 
selected for the charterparty, although the bills of lading — ^taken 
in isolation from the charterparty — might not have pointed to that 
law.^^ All these are merely examples of facts permitting a prima 
facie inference that a given law was intended as the proper law. 
Whether or not this inference should be drawn, depends on aE 
the circumstances of the case. Other factors, including the place 
of residence or business of the parties or of either of them, or even 
their nationality, may be taken into account by the court for 
guidance as to the law with reference to which the parties intended 
to contract. It may even he said, although the importance of this 
point should not be overemphasised, that the court may inelme 
towards applying a system of law under which the contract would 
be valid, because the parties cannot be assumed to have intended 
to contract under a law by which their agreement would be void 
or voidable. The court may — though it will not very easEy— find 
that the intention of the parties was directed towards a law under 


The leading cases on this frequently applied principle are Hamlyn v. Tullisker 
Distillery [1894] A.C. 202, and. Spurrier v. LaCloche [1902] A.C. (P.C.) 
446. For its application to marine insurance cases see Norshe Atlas Insurance 
Co.f Ltd. V. London General Insurance Co., Ltd, (1927) 28 Ll.LE, 104; and 
Mantime Insurance Co., Ltd* v, Assekutanz Union von 1865 (193S) 62 
LLL.B. 16. 


42 Spurrier v, LaCloche [1902] A.C. 446. 

43 Compare The Industrie [1894] F. (0,A.) 68; contrast Kadel Ckajkin, Ltd. v. 
Mitchell Cotis d Co*, Ltd* (1948) 64 T.L.B. 89. 

43 E* V. International Trustee, etc. [1937] A.C. 500. 

46 The Industrie [1894] P. 68; The Adriatic [1931]^ P. 241. But note the warning 
implied in the dictum of Langton, J., at p. 260, against over-estimating the 
use of the B^Ush language and of English hill of lading forms in a case 
■ to 'which the Hague Buies apply. 

4? The Njeges [1936] P. 60; The Adriatic [1931] P. 241, at p. 247. 
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which, in the event, their contract — or part of it — turned out to 
be void.^® 

The above principles apply to contracts to which either the 
British or a foreign government is a party. The fact that a 
sovereign is a party to a contract does not establish conclusively 
that the law of that sovereign’s country is the law which is to 
apply. ‘ It is an element of weight to be considered, but it is no 
more than that.’ ‘ The circumstance that a government is a 
party is entitled to great weight in drawing the appropriate 
inference, but it is not conclusive and is only one factor in the 
problem Thus, a loan raised by the British Government in 
the United States during the first World War was held to be 
governed by the law of the State of New York/^ and, similarly, a 
contract entered into by a foreign government for the purchase 
of land outside its own territory, or a contract of affreightment 
with the owners of a foreign ship on the terms expressed in a 
foreign bill of lading, or for the employment of foreign labour in 
a foreign country, are unlikely to be governed by the law of the 

48 It IS very dangeious to put t-oo much rehance in this connection on the principle 
‘ut res magis valeat quam pereat It is true that in Pemnsular and Oriental 
Steam Navigation Co v. Shand (1865) 3 Moo. P.C. (n.s.) 272, Turner, L.J., 
used this argument in order to demonstrate that the parties must have intended 
their contract to be governed by English law, but the case of South African 
Breweries v. King [1899] 2 Ch. 173, [1900] 1 Ch. 273, shovs that, especially 
where the parties contract ‘ with their eyes open ’ as to the possibility of 
part of their agreement being void, it is not normally possible to imply the 
selection of a given system of law merely on the ground that it would make 
the contract valid in its entirety. In Maritime Insurance Co.^ Ltd, v. 
Assekiiranz Union von 1865 (1935) 52 LI.L.R. 16, Goddard, J., held that a 
re-msurance contract between an Bnghsh and a German msurance company, 
made and to be performed in Hamburg, was, as a result of an English arbitra- 
tion clause, governed by English law and consequently void for want of an 
Bnghsh stamp, and rejected the argument in favorem contractus , although 
he admitted that it was ‘ very often a strong argument To the same effect, 
Royal Exchange Assurance Corporation v. Vega [1902] 2 K.B. 384 (C.A.); 
see Cheshire, pp, 324-5; Wolff, s. 420; Johnson, ¥ol. 3, 460; Babel, 
pp. 474 ff. If one accepts the principle that the choice of the parties is not 
restricted to systems of law which have a real connection "^Mth the contract, 
one IS driven to a very cautious application of the interpretation m favorem 
contractus. See also per Cozens-Hardy, M.R., in Bntish South Africa Co. 
V. De Beers Consolidated Mines ^ Ltd. [1910] 2 Ch, 602, at p. 513, whose 
rejection of the argument in, favorem contractus was approved by the other 
judges and by the House of Lords [1912] A.C. 62. 

4® Per Lord Russell of Killowen in R. V. International Trustee^ etc. [1937] A.C, 
500, at p. 557, 

^0 Ibid,, per Lord Atkin, at p. 531. 

SI R. V. International Trustee [1937] A.C. 600. The House of Lords rejected 
the view that a sovereign who, without his consent, cannot be sued on a 
contract in the courts of another state cannot, for that reason, be deemed 
to have agreed to be bound by the law of that state. The dictum of Lord 
Bomilly, M.R,, in Smith V- Weguehn^ (1869) L.R. 8 Eq. 1^, at pp, 212, 213, 
approved by Lord Selbome in Goodwin v. Roharts (1876) 1 App.Cas. 476, at 
p. 494, in so far as it purports to enunciate a general rule to the contrary, 
was disapproved ot On the problem of ‘The Law governing State Con- 
tracts * see Mann, 21 B.Y.BJ-L. (1944) 11; Schmitthoff, ‘The International 
Government I^oan * (1937) Jo.Comp.Leg. 179 ; note in 1 M.L.B. 168. 
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state which is party to the contract. On the other hand a 
difierent conclusion may be drawn where, e.g., a government 
raises a loan in a number of different countries. It is all entirely 
a matter of the implied intention of the parties. 

Illustrations 

1. X and A contract at Edinburgh for the performance by A of certain 
agency work for X in France. They agree that the High Court shall have 
jurisdiction in any matters arising out of the contract The law of England is 
prima facie the proper law of the contract.^^ 

2. X and A enter into a contract in London which is to be performed, except 
as to the arbitration clause, m Scotland It is an express term of the contract 
that any dispute arising out of it ‘shall be settled by arbitration by two 
members of the London Corn Exchange in the usual way \ English law is the 
proper law of the contract^"^ 

3 A, a resident of Jersey, insures his stamp collection with X & Co., an 
English company. The premiums and the insurance money are payable in 
Jersey. The policy, which is made in Jersey through the Jersey agent of X 
& Co., provides that disputes shall be settled by arbitration under the English 
Arbitration Act. The arbitration clause would be void under the domestic 
law of Jersey. Nevertheless it permits the inference that English law was 
intended as the proper law*- of the contract, and under this law the arbitration 
clause is valid.*^^ 

4. A charterparty is made in London in English form for the carriage of 
rice from India in a German ship. English law is the proper law of the 
contract.^® 

5. A, an Englishman, ships a cargo on board the ship of X & Co , a Dutch 
company, registered under Dutch law, but whose shareholders are identical 
with those of an English company registered under English law. The goods 
are shipped at Singapore — for this purpose an English port—under a bill of 
lading in English form and language. English law is the proper law of the 
contract of carriage.^ ^ 

6. A French firm charters a Yugoslav ship for the carriage of grain from 
Argentina to Sweden, under a charterparty which, by virtue of an arbitration 
clause, is governed by English law Bills of lading are issued by the ship- 
owner which, whilst incorporating all the terms of the charterparty, do not 
refer to arbitration in England. The arbitration clause in the charterparty 
cannot be regarded as incorporated in the bills of lading, but the legal and 
commercial connection between the bills of lading and the charterparty shows 

Per Lord Atkin, Ic. at p, 631. The view expressed in the text is based on 
the judgments of Lord Atkin, Lord Bussell of Xillowen and Lord Maugham, 
Lord Boche took a different view. He agreed with the majority only because 
he regarded the war loan as a ‘ transaction ... of a very exceptional character ’ 
and regarded the doctrine enunciated by Lord Bomilly as ‘ still generally 
applicable to most transactions of the character of the transaction now m 
question ’ (at p. 674). 

52 For the effect of a submission to the jurisdiction by contract, see BS.C. 
0. XI, r. 2a; and see Cheshire, pp. 140--141; Cheshire, International Contracts, 
pp. 89-44; Wolff, s. 69; compare Limerick Corporation v. Cromfton [1910] 
2 Ir.B, 416. See also Graupner, ‘ Contractual Stipulations Conferring 
Exclusive Jurisdiction 69 L.Q.E. 227 (1943). 

5* Hamlyn v, TalUsker DistiUery [1894] A.C, 202. 

55 Spurner v. LaCloche [1902] A.C. 446. 

5« The InduHne [1894] P. 68 (C.A.). 

57 Chartered UereantiU Bank of India v. Netherlmda Co* (1883) 10 Q.BJ). 
621 (C.A,); especially per Brett, L.J., at p. 630, and per Lindley, L.J., at 
p, 640* Contrast Lloyd v. Guihert (1865) L.B. 1 Q.B. 116; The August 
[1891] P. 328, See post, Buies 147, 148. 
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that the parties intended the bills of lading to be governed by English 
law.^^ 

7. X & Co., a firm carrying on business in Egypt, agree to reserve room 
for the shipment of cotton seed to London for A & Co., a British company 
with a branch office in Egypt. X & Co. charter a Swedish steamer and issue bills 
of lading as agents for the shipowner, by which the cargo is to be delivered 
m London to A’s order on payment of freight. The bills of lading which are 
in English language and form are governed by English law 

8. X, a resident of South Africa, agrees wii A & Co., an English company 
carrying on business in South Africa, to serve them as brevrer in their business 
at Johannesburg. The contract is made at Johannesburg in English form and 
language. In view of the residence of X and the place of business of A & Co., and 
the fact that Johannesburg is the intended place of performance. South African 
law is the proper law of the contract, although a clause in the contract which 
under English law would have been valid, is void under South African law.®*^ 

9. X, residing in England, offers marriage to A, residing in Denmark, and 
is accepted. X and A intend to set up their matrimonial domicile in En^and. 
Later X fails to carry out his undertaking, and A sues him in England for 
breach of promise. English law is the proper law of the contract.®^ 

10. An English solicitor is employed in a foreign country by Englishmen, 
on a retainer sent from England. He renders a bill of costs. The proper 
law of the contract is English, and his bill of costs must be taxed according 
to English law.®^ 

11. A company registered in England, but owning land abroad, issues 
debentures by which it undertakes to create a charge upon the land abroad. 
The proper law of the debentures is English law, whether the debentures 
have been issued in England or abroad, and the validity of the undertaking to 
create the charge is governed by English law.®® 

12. A company consisting of Englishmen is founded in Turkey in accord- 
ance with the provisions of Turkish law, but its governing body sits in London, 
and its contracts are made in different places. As regards the rights inter a$ 
of its members the proper law of the contracts is Turkish.®^ 

Sub-Rule 8. — I n the absence of countervailing conside ra- 
ti ons, the following presumptions as t n the proper law 
of a contract have effect ; 

First Presumption : — Prima facie the proper law of 
t.h p. ennt.rfl.nt. is p rpgnmgt l. to be the law of the cou ntry 

“S The Njegos [1936] P. 90. 

5> The Adnatio [1931] P. 241 

South African Breweries ^ Ltd. v. King [1899] 2 Ch. 173; [1900J 1 Ck* 
278 {C.A.). 

See Hansen v. Ltxon (1906) 23 T.L.E. 56. 

Ee Maugham (1885) 2 T.L.R, 115 (G.A.). A barrister’s right to recover a 
remuneration appears to depend on the law affectmg his bar: R. v. Doutre 
(1884) 9 App.Cas. 745. See Johnson, YoL 3, p. 463. 

British South Africa Go. V. Be Beers Consolidated Mines ^ Ltd. [1910] 1 Ch. 
364 (C.A), reversed on different grounds; [1912] A.C. 52; Re Anchor Lim 
(Henderson Btos.)j Lid. [1937] Ch. 483: validity of floating charge created 
by English company in Scotland with respect to immovable property situated 
in Scotland governed by English law as the proper law of the contract. See 
also Be Smith [1916] 2 Ch. 206; Me a Mortgage J. to A. [1933] N.E.L.B. 
1612; Dennys Lascelles, Ltd. v. Borchard [1933] YJL.E. 46. 

Pickering v. Stephenson (1872) L.E. 14 Eq. 322, at p. 339. The law under 
which a company is incorporated is generally the proper law of the contract 
tconcluded between its members as such. See also Braitey v. Rhodesia 
Consolidated, Ltd, [1910] 2 Gh. 95. 


n. 
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w here th e-x pntract is made (lex-lod~j:o ntmc.tus\ • tl^ic 
pre£umptk>Ti-ajinlie,s with special force when the cont rai^t 
is to be performed jd KJ Lzjm country where ih is marlA 
or may be performed anywhere, but it may apply to a 
contract partly or eyen whoUv to b em erforme^ 
c ountry. 

Seem i d- Pr e. si i m ! p tiQn '.—Wh en the cont ract is made 
i n one country, and is to he performed eitE^~w h^ or 
partly in another, th en the, proper law of the con tract 
maV-J ^presiimerl l:o J 3 0 -. the ..k itt -oi- the cniintry wVip vp 
t he performance is to take place (le x loci solutionk ). 
This jresumption may, in a given case^lip ap plicable o nly 
t o certain aspects of a contra cL-. It will usually app ly to 
th e .. mode oL - pe i for m ance as distinp-nish ed from the 
siihstance f>f__tbp nhligatinn/^ _ 

Comment 

^ The jiTOPer -law- mean^lKaT^Iaw ^ wMdh ~ 

Eo jglish or other coui;t is to applylirvktmhln 
un d^r_the contract, ""^gglish law, in deciding these matt^sPSas 
refused to treat 'as conclusive rigid or arbitrary criteria, such as 
Zcar loci ccntractm or leoa loci solutionisy and has treated the matter 
as depending on the intention of the parties, to be ascertained 
in each case on a consideration of the terms of the contract, the 
situation of the parties, and generally on all the surrounding facts.’ 
In the absence of an express selection ‘ the court has to impute 
an intention, or to determine for the parties what is the proper 
law which, as just and reasonable persons, they ought to or would 
have intended if they had thought about the question when they 
made the contract. No doubt there are certain prima facie rules 
to which a court, in deciding on any particular contract, may turn 

85 Scott V, P%lkington (1862) 2 B. & S. 11; ?. 0, Co. v. Shand a865) 3 

Moo.P.C. (n.s.) 272; Jacobs v. Cridit Lyonnais (18^) 12 Q,B.D. 689 (CX), 
especially p. 600, per Bowen, L. J. ; Ruby Steamship Corporation v. Gommefcial 
Assurance Co.^ Ltd. (1933) 39 Com, Cas. 48 (OX.). For the second presump- 
tion, see in particular Chatenay v. Brazilian Submarine Telegraph Go. [1891] 
1 Q,B. 79 {O.A.); Benaim i Co, v. Debono [1924] A.O. 614 (P,C.), where 
(at p, 620) the second presumption was approved. See also Re Trye; Eic p. 
Quillebert (1837) 2 Deao. 609; Burgess v. Richardson (1861) 29 Beav. 487; 
Jones V. Oceanic Steam Nacigation Co. [1924] 2 K.B. 730. For Canada, see 
Niagara Falls International Bridge Co. v. G.W.Ry. Co. (1863) 22 TT.C.B, 692; 
German Savings Bank v, Titrault (1904) Q.E. 27 S.C, 447; John Morrow 
Screw and Nut Co. v, BanUn (1919) 68 S.C.B. 74; Re Nauhert (1920) 46 
OXJt. 210; Quebec Civil Code, Art. 8; The Quern v. Ogilvie (1897) 6 Bx.GA 
21, reversed on facts, 29 Can.S.O.B, 299; Brown v. Canadian Pacific By* Go. 
(1887) 4 Man.l 4 .B. 396; Rogers v, Mississippi y etc. Co.y 14 Q,Ii,B. 99; see 
, Johnson, Yol 3, pp, 420, 429 , 457, 467. 
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for assistance, but they are not conclusive. In this branch of 
law, the particular rules can only be stated as prima facie 
presumptions 

Sul>Rule 3 is an attempt to summarise these prima facie 
presumptions, i.e., the rules which usually guide the courts when 
‘ imputing ’ an intention. Both presumptions are grounded on 
the probable intention of the parties. 

First Presumption, No rigid rules can be laid down to define 
the scope of this presumption. Since it is based upon the pre- 
sumable intention of the parties, it is unlikely to apply whenever 
the place of contracting is purely fortuitous. There is nothing to 
compel an English court to apply Belgian law to a contract made 
between two parties resident in England for the sale of goods to 
be delivered and paid for in England, merely on the ground that 
the letter of acceptance was posted in Belgium. Nor is there 
any need for applying the law of the country in which the letter 
of acceptance was posted if the contract was the result of negotia- 
tions and it was a matter of chance which of the two parties 
was the offeror and which the acceptor of the contract ultimately 
concluded. This is so because the presumption in favour of the 
lex loci contractus does not rest upon an a priori doctrine that 
rights arising from a contract are the ^ creature ’ of that law.®* 
Since it rests upon the intention imputed by the court to the 
parties, the court will pay attention to the degree to which there 
is a substantial connection between the contract and the place 
where it was made. The lex loci contractus will have to give way 
to some other system of law, even hi the absence of an express 
or implied intention of the parties, if that other system, e.g., the 
lex loci solutionis^ is more closely connected with the contract. 

There are numerous decisions in which the presumption in 
favour of the lex loci contractus was applied in this sense. It was 

Per Lord Wright in Mount Albert Borough Council v. Australasian^ etc. 
Assurance Society, Ltd. [1938] A G. 224, at p. 240 .0.). 

The difficulties and incongruities arising from a rigid application of the le^s 
loci contractus are convincingly demonstrated by Cook, Chap. 14; see especially 
pp. 380-3S8; see also Ralconbridge, pp. 276-7; Wolff, s. 413; Cheshire, p. 318; 
Dcrenzen, pp. 287-8; Rabel, pp. 460 ff. 

See Benaim dt Go. v. Dehono [1924] A.C. 614 (P.C.), -where a contract of 
sale concluded between a firm in Gibraltar and a firm in Malta was ‘ com- 
pleted ’ by an acceptance posted from Malta, the law of which was therefore 
the lex loci contractus. The goods had been sold f.o.h. Gibraltar, and 
Gibraltar was therefore the locus solutionis t the law of which was appli^ 
by the court. Compare tMs businesslike solution of the problem with the 
rigid application of the lex loci contractus in the similar case of Clarke v. 
Harper omA Bohtnson [1938] K.I. 162, where a contract of sale to be performed 
in Northern Ireland was held to be governed by English law solely by reasour 
of the fortuitous fact that the offer had been accepted in England. 

See for a demonstration of the fallacies involved in an o prion conception of 
‘territoriality*, Lorenzen, Chap. 1; see also Ealccmbridge, p. 16, and Cook, 
passim. See also Willes, 14 Can. Bar Bev. 1, especially p. 9, where fiie 
’ conceptual’ and the ‘practical’ approach to the problem discussed in the 
text are effectively contrasted; and Rabel, pp. 443 ff* 
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succinctly formulated by Lord Esher, M.R., as follows: ‘One 
inference which has always been adopted is this : If a contract 
is made in a country to be executed in that country, unless there 
appears something to the contrary, you take it that the parties 
must have intended that the contract as to its construction and 
as to its effect, and the mode of carrying it out (which really 
are the result of its construction), is to be construed according to 
the law of the country where it was made 

Again, Willes, J., delivering the judgment of the Exchequer 
Chamber, said it was ^ generally agreed that the law of the place 
where the contract is made, is prima facie that which the parties 
intended or ought to be presumed to have adopted as the footing 
upon which they dealt, and that such law ought therefore to 
prevail in the absence of circumstances indicating a different 
intention, as for instance, that the contract is to be entirely 
performed elsewhere, or that the subject matter is immovable 
property, situated in another country, and so forth 

That the application of the lex locLx.oiit mctus rests upo n the 
imputed intention parties must be emphasised^ J)ecause_sQme 
older- reports and- textbooks that, a contract 

is governed .by the law of the pkce where it wa s made, and because 
this, language has sometimes prcijiTcid -t he impression that some- 
thing like exclusive a uthority is attrjHbu j^-bv.-theL^^ 
to’ the law of the country where the contract is concluded. This 
is erroneous. There lirep'mdeedr^to^ be found in the reports 
dogmatic assertions that a contract is governed by the law of the 
place where it was made and that contractual rights are the 
* creature ’ of that law- But, as a comparison of the dictum of 
Willes, J., quoted above, with bis dictum in Phillips v. Eyre^^ 
shows, in this coimtry the apparent contradiction between the 
® intention ’ theory and the ^ creature ^ theory is little more than 
verbal. The contradiction originates in the Continental writings 
the influence of which upon English legal thought in these matters 
has been profound. It can be traced back at least as far as Huber’s 
De Conflictu Legum (1689)/® Huber, having stated (No. 5) that 
contracts are entirely governed, as regards form and substance, by 
the lex loci contractm^ in effect retracts this statement by warn- 
ing the reader (No. 10) that ‘ if the parties in contracting have 
another place in mind ’ si partes alium in contrahendo locum 

TO Ghatenay v. Bramlim Suhmanne Telegraph Co, [1S91] 1 Q.B. 79, at p. 82; 
compare Oibhs v. SocUU Industrielle et Commerciale de$ M4taux (1890) 25 
399 (0,A.), at p, 405, per Inord Esher, M.E. 

Ti Lloyd V. Quihert (1865; L.R. 1 Q3. 115, at p. 122, per curiam. 

« (1670) L.B. 6 Q.B. 1, at p. 28, 

TO For reprints with translations see Lorenzen, Ch^. 6, and Llewelyn Dawes, 
The Inflnence of Huber’s De Confliotu Legum on English Private International 
I^w, IS B.y3.LLf, (1937) 49. Huber attempted to combine an a pwn 
conception of territoriality with what we should call a proper law doctrine, 

' He attempted to bridge the gulf by a fiction. In doing eo he followed earher 
writers, esneciallv Bartolns. 
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conspeccerint the lex loci contractus should not prevail. In view 
of its strong influence on the development of Anglo-American law 
this passage in Huber’s treatise may perhaps be called the fom et 
origo of the proper law doctrine. It does, however, introduce an 
element of confusion by using as an authority the passage from 
the Digest ‘ Contraxisse unusquisqme in eo loco intelligitur in 
quo ut solver et se obligavit This fiction has produced a mis- 
apprehension that any law other than that of the place of con- 
tracting can claim application only by masquerading as a lex loci 
contractus. Lord Mansfield’s judgment in Bohmson v. Bland 
(1760)/^ the first English authority on the proper law doctrine, 
shows Huber’s influence. In holding that English law applied to 
a contract made in France, Lord Mansfield said : ^ The parties 
had a view to the law of England. The law of the place (of 
contracting) can never be the rule, where the transaction is entered 
into with an express view to the law of another country as the rule 
by which it is to be governed and he quoted Huber’s dictum, 
including the reference to the Digest. Similarly, Story, having 
discussed at great length the basic rule that the lex loci contractus 
governs in all respects, qualifies his analysis by restricting it to 
cases in which ^ the performance of the contract is to be in the 
place where it is made, either expressly or by tacit implication 
In other cases * the general rule is, in conformity to the presumed 
intention of the parties, that the contract, as to its validity, nature, 
obligation, and interpretation, is to be governed by the law of 
the place of performance ’, a result said to follow ^ natural 
justice ’, and from the Digest text quoted above. 

This fiction explains the lip service which, in the past, English 
comts thought it necessary to pay to the lex loci contractus, but 
the preference which they thus expressed for that law has not, in 
this country or elsewhere in the British Commonwealth, been 
allowed to have an influence on their decisions. The conflict 
between the view that the lex loci contractus derives its force from 
the intention of the parties and the theory that contractual rights 
are of necessity the ^ creation ’ of that law, has not, in English 
law, had more than a theoretical importance, while in the United 
States it appears to have had a far more practical significance. 

When, following Lord Mansfield’s authority, English courts 
began to give effect to laws other than the lex loci contractus^ they 
interpreted this term as meaning ‘not the law of the country 
where a contract was made % but the ‘ law of the country with 
a view to the law whereof the contract was made This law 

D. 44, 7, 21; ‘ ETeryone is deemed to Have contracted in tLat place in 'wMcL 
he is bound to perfonn ’ (Prof. Llewelyn Davies’ translation), 

(1760) 2 Burr, 1077. 

Chap. 8, § 280. 

Eor the transition tom the older to the later and more correct doctrine, see 
Rothschild Y. Outrie (1841) 1 Q.B. 48, 49; Allen v. Kemble (1848) 6 Moore 
P.C, 314, 822. 
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may be the lex loci contractus, but may, it is manifest, be the law 
of some other country, and is very frequently the law of the 
country where the contract is to be performed. The substitution 
of the lex loci solutionis for the lex loci co'ntmctus was the easier, 
because, in the vast majority of instances, persons intend that 
their contracts shall be performed in the country in which they 
are made. In many cases, therefore, the proper law of the contract 
may, with almost equal propriety, be described as the lex loci 
solutionis or the lex loci contractus. This, however, is not usually 
true of those commercial transactions which give rise to the most 
important and difficult questions of conflict of laws. Contracts for 
the sale of goods from one country to another, contracts for the 
carriage of goods and passengers by sea and air, contracts of marine 
insurance, international loans, acceptance credits, powers of 
attorney designed to have an international operation, etc., are 
normally intended to be executed in a country or countries other 
than that in which they happen to be concluded. It is in con- 
nection with such contracts that a rigid insistence upon the lex 
loci contractus is apt to lead to results at variance with the 
intentions of the parties and with the realities of the situation.^® 
To over-emphasise the lex loci solutionis may, on the other hand, 
be equally unfortunate, especially in those numerous cases in 
which the various parties to the contract have to perform their 
obligations in different countries.^® The traditional adherence of 
the English courts to the lexioci contractus has had the advantage 
of providing them with a rule capable of being used as a last line 
of defence in order to determine the law governing contracts 
connected with more than one country and exhibiting no tendency 
on the part of the parties to give preference to one of them.®® In 
such cases the courts still fall back upon the law of the country 
where the contract was made, especially when the contract was 
made in England. In this, as in other matters, there is traceable 
in the courts of every coimtry a more or less unconscious tendency 
to settle any new or undecided point of law in accordance with the 
lex fort 

Where the court decides to apply the law of the place of 
contracting, it must determine the place at which the coniract 
was concluded. In an English court this question must be decided 
according to English law, because it concerns the interpretation 
of an English rule of the conflict of laws. In so far as the lex loci 
ccmtractm is as such the proper law of the contract, the place of 

See posi^ p, 626. 

This is the principal argument against Savigny’s view, according to which, 
in the absence of an express selection, the contract is governed by the 
loci solutionis. See Wolff, s. 414. 

See Ecmlyn v. Tullisker DisUlUry [1894] A.C. 202, 212, language of Jiord 
Watson; and, see Muhy Steamship Corporation v. Commetcial Umon Assurance 
Co,, ltd, (1983) 39 Oom.Cas. 48 (O.A.). 
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contracting is the ‘ connecting factor ’ which links the facts of a 
given case with a given system of law, and it is for the lex fori 
to define the ‘ connecting factors ’ or ‘ points of contact ^ which 
it considers as relevant.®^ An English court will apply for purposes 
of the conflict of laws the rule of English domestic law that a 
contract made by correspondence is deemed to have been con- 
cluded at the place at which the letter of acceptance is posted. 
There does not seem to be any English authority to this effect, 
but there is a dictum of Lord Darling, delivering the judgment of 
the Privy Council in Benaim v. Debono and there is a fairly 
recent decision in Northern Ireland.®^ This question is not likely 
to be as important in the elastic system of determining the proper 
law which has been adopted in this country, as it would be if the 
courts had endorsed the rigid principle of lex loci contractus 
suggested by the American Restatement.®^ Where the rights and 
liabilities of the parties would depend on the fortuitous circum- 
stance whether one or the other happened to be the offeror or the 
offeree, an English court would, it is submitted, hesitate to apply 
the lex loci contractus, and, as the Privy Council did in Benaim 
V. Debono, would prefer to apply the law of the place of 
performance. 

Second Presumption. The principal authority on which this 
presumption rests is the famous judgment of Lord Esher, M.R., in 
Chatenay v. Brazilian Submarine Telegraph Co.®®:, 

^ The business senseiof-iaitj^i^g^i^^^aften \ s aid Lord Esher. * ha s 
come to this conclusion, that, if a contract is made in one country 
to be carried out between the parties in another country, either in 
whole or in part, unless there appears something to the contrary, 
it is to be concluded that the parties must have intended that it 
should be carried out according to the law of that other country. 
, . . Therefore, the law has said that, if the contract is to be 
carried out in whole in another country, it is to be carried out 
wholly according to the law of that country, and that must have 
been the meaning of the parties. But, if it is to be carried out 
partly in another country than that in which it is made, that part 
of it which is to be carried out in that other country, unless some- 
thing appears to the contrary, is taken to have been intended to 
be carried out according to the laws of that country \ 

SI Falconbridge, p. 98; Bobertson, p. 110; Lorenzen, p. 128; Cheshire, p. 70; 
Cheshire, InteriuiUonal OontTO^ctSi p. 55; Wolff, ss. 180-133; Restatement, 
§ 811; Babe], pp. 462 ff. See mte, p. 71. 

[1924] A.C. 514, at p, 520. 

Clarke v. Harper and Bohinson [1938] N.I. 162. 

§§ 332-847; compare the elaborate rules for the determination of the place of 
contracting in §§ 812-381 and the criticism by Cook, Chap. 14. 

«« [1924] A.O. 514. 

[1891] 1 Q.B. 79, at pp. 82, 88; compare also Jacohe v. 0r^d%i Lyonnais (1884) 
12 Q.B.B. 589, at p, 600, per Bowen, LJ. ; Hamlyn v. TalUsker Distillery 
[1894] A.O. 202, 212, per Lord Watson; Valery v. Scott (1876) 8 B, 966, per 
Inglis, L.P. ; for South Africa, Stemart v. Ryall (1887) 6 S.G. 146. 



600 


CHOICE OF LAW 


What has been said about the elastic nature of the first pre- 
sumption applies with equal force to the second. Great weight will 
be given to the law of the place of performance as being the proper 
law of the contract, especially when a contract is made in one 
country, but wholly or partially to be performed elsewhere. How 
easily the presumption in favour of the lex loci solutionis can be 
rebutted even in this case, cannot be more clearly demonstrated 
than by a reference to the case of Jacobs v. Credit Lyonnais,^^ In 
justifying the application of English law to a contract made in 
London between merchants carrying on business there for the sale 
of esparto to be shipped from Algeria and paid for in London, 
Bowen, L.J., said this: ^This maxim (viz., the presumption in 
favour of the law of the place of performance) must of course give 
way to any inference that can legitimately be drawn from the 
character of the contract and the nature of the transaction. In 
most cases, no doubt, where the contract has to be wholly per- 
formed abroad, the reasonable presumption may be that it is 
intended to be a foreign contract determined by foreign law; but 
this prima facie view is in its turn capable of being rebutted by 
the expressed or implied intention of the parties as deduced from 
other circumstances . . . even in respect of any performance that 
is to take place abroad, the parties may still have desired that their 
liabilities and obligations shall be governed by English law; or it 
may be that they have intended to incorporate the foreign law to 
regulate the method and manner of performance abroad, without 
altering any of the incidents which attach to the contract accordiug 
to English law. Stereotyped rules laid down by juridical writers 
cannot, therefore, be accepted as infallible canons of interpretation 
in these days, when commercial transactions have altered in char- 
acter and increased in complexity; and there cjan be no hard and 
fast rule by which to construe the multiform commercial agree- 
ments with which in modem times we have to deal ^ 

Scottish law is to the same ejtect, 5jal^ugh English and Scot- 
tish decisions dlllCT ih " rega rd to~ th e relative weight which ought 
to be atiributedTo^thVrbc^ contracbus and the locm solutionis if 
they do not coincide.®® 

, ' The lex l oci solutionisjm s^Y th us be the proper law of the en tire 
^ co] ^rac^ It it IS, It Will governi!^ validity of the contriact as 
interpretation. If an intention to this effect can be 
imputed to the parties, the law of the place where one party has 
to fulfil his obligation may be the proper law, although the other 
party or parties has (or have) to perform elsewhere. On the other 
hand, the parties may (in exceptional cases) be deemed to have 
intended to ‘ split ^ the contract, in which case the obligations or 
some of the obligations of one party may be governed by a law 

(1884) n ^89, at pp. 600 ff. 

^ See fciie dictum of Lord Watson, quoted note 80, unfe, p. 698. 
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difierent from that applicable to other aspects of the contract. 
Thus, if an mteruational loan agreement gives to bond holders the 
right to claim payment of capital or interest at a number of alter- 
native places at their option, it may well have been the intention 
of the parties to subject each ^ act of performance ’ to the law 
of the country in which it takes place, with the result that, e.g., 
the validity of a gold value clause may be governed by New York 
law if payment is demanded in New York, but by English law if 
the creditor exercises his right to demand payment in London. 
Such a ^ scission ’ of the contract is apt to give rise to very difficult 
problems and there does not appear to be any English case in 
which the court has imputed to the parties an intention to this 
effect.®® 

The parties may, however, and normally do, intend that, while 
the substance of all obligations is governed by one law, the mode, 
or, as Bowen, L.J., put it, the ‘ method and manner ’ of the per- 
formance should, in each case, be regulated by the law of the place 
in which it occurs. If, under an English contract, a party under- 
takes to deliver goods in Paris ^ during the usual business hours % it 
will presumably be for French law to say what business hours are 
‘ usual *, but English law will determine whether, e.g., performance 
is excused owing to frustration®^ or to what extent the seller is 
liable for defects in the goods delivered. If an English charter- 
party provides that the charterer is to pay £5 per diem for deten- 
tion from the time of the ship being ready to xmload and ^ in turn 
to deliver % the ‘ regulations and practice ’ of the foreign port of 
discharge are incorporated in the English contract to the extent 
to which such incorporation is necessary in order to determine the 
meaning which the words ‘ in turn to deliver ^ bear in the particular 
circumstances.®® If, on the other hand, timber which has been 
shipped under a foreign charterparty is discharged at Liverpool, 

See Woljff, s. 437. 

Lord Wright’s judgment in Adelaide Electricity Supply Co.> Ltd. v. Prudential 
Assurance Go.j Ltd. [1934] A.C. 122, p.'151, can hardly be regarded as based 
on this principle. In Auckland Corporation v. Alliance Assurance Go., Ltd. 
[1937] A.C. 587, at p. 606, and again m Mount Albert Borough Council 
V. Australasian, etc., Society, Ltd. [1938] A.C. 224, Lord Wright, delivering 
the Judgment of the Privy Council, explained that the decision of the House 
of Lords in the Adelaide Case was bitsed on the * well-known principle of 
the' conflict of laws, namely, that the mode of performance of a contract is 
to be governed by the law of the place of performance ’ and, especially in 
the Mount Albert Case, he deprecated the idea that a ‘ splitting off ’ of the 
subatance of the obligation from the proper law had been intended by the 
House of Lords in the Adelaide Case. See also post, p, 649. Greer, L.J., in 
British and French Trust Corporation v. New Brunswick By. [1937] 4 AB 
E.R. 516, at p. 526, expressed his inability to reconcile the decisions in the 
Adelaide and Mount Albert Cases. In St. Pierre and Others v. South 
American Stores, etc.. Ltd. [1937] 3 All B.R. 349, the Ck)urt of Apj^l held 
that under a Uhilean contract the rights and liabilities of the parties with 
respect to an obligation to be performed in England were governed by 
Chilean law. ^ 

As in Jacobs v. Oridit Lyonnais (1884) 12 Q.B.D, 589. 

Robertson v. Jackson (1846) 2 O.B. 412, esp. per Tindal, O.J., at pp. 427-428. 
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the dock regulations in force at Liverpool will determine when the 
ship is ready to discharge, when, therefore^ she is an ‘ arrived * 
ship so that the lay days allowed for unloading begin to run.®^ 
Again, if a New Zealand local authority borrows money from an 
insurance company in the Australian State of Victoria under a 
contract governed by the law of New Zealand, and if interest is 
payable in Victoria, it may well be a matter for the law of Victoria 
to decide whether interest payments may be made by cheque or 
must be made in cash, but the rate of interest, — a matter apper- 
taining to the substance of the obligation, — is certainly governed 
by the law of New Zealand.®^ It is possible to explain the applica- 
tion of the lex loci solutionis to the mode of performance on the 
ground that the parties must be deemed to have implicitly incor- 
porated in their contract those parts of that law which refer to the 
manner in which the contractual obligations are to be discharged. 

In short, whenever the law of the place of performance is not 
the proper law of the contract or of any part of it, the court will 
incline towards the view that a line must be drawn between the 
substance of the obligation (governed by the proper law) and the 
mode of performance (governed by the lex loci solutionis). Any 
issue which arises between the parties must be classified as affecting 
the obligation itself or as one referring to the method in which it 
is to be performed. Many of the problems which have arisen in 
connection with gold clauses and with the determination of the 
currency in which a monetary obligation is expressed or to be 
discharged have in fact been caused by the diflSculty of applying 
the distinction between the substance of the obligation and the 
manner of its performance to such cases.^® 

Finally, it should be mentioned that t he legality of the pe r- 
fo rmance is, at any rate in certain cases, gov e uied hy 
l oci This point is 

discussed below, see Rule 141, Exception.®® 

In those cases in which the court regards the lex loci solutionis 
as the proper law, the parties will usually, either expressly or by 
implication, have determined the place where the contractual 
obligations are to be fulfilled. In the absence of such agreement 
the court will have to define the locus solutionis in accordance with 
English law. Thus, the place where the seller has to perform will 
be ascertained on the principles laid down in the Sale of Goods 
Act, 1898, and in those numerous decisions which deal with con- 
tracts c.i*f. and f.o.b. With regard to monetary obligations, the 
rule that the debtor must seek out his creditor, and the exceptions 

f^orden Steamship Co. v. Dempsey (1876) 1 O.P.D. 654, esp. per Brett, L, 
at pp, 66^663. See also Atwood v. Sellar (1880) 6 Q.B.L. 286 (0,A.). 
Mount Albert Borough Council v, Australastafit ete.j Society ^ Ltd. [19S8] 
A.O. 224. 
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(e.g., in the case of banks) grafted upon that riile, will apply, and 
this will lead to the desirable result that, according to English law 
(in contradistinction to some Continental systems) the seller and 
the buyer will have to perform at the same place. 

Illustrations 

1. X, a Frenchman domiciled and resident in France, incurs in London a debt 
to A for goods there sold by A to X. English law {lex loci contractus) is the 
proper law of the contract. 

2. A contracts with X & Co., an English company, for the carnage by 
them of goods from England to Mauritius in a British ship. A takes a 
ticket at Southampton which contains a condition limiting the liability of tlie 
company. A’s goods are lost in Egypt. The condition, according to Engh&h 
law, covers the liability of X & Co. According to the law of Mauritius it does 
not cover their liability. English law (Jiex loci contractus) is the proper law 
of the contract.®^ 

3. By a contract made in London A, a firm carrying on business there, 
agrees to sell to X, another firm carrying on business in London, a quantity of 
esparto to be shipped from ports in Algeria, payment to be made in England. 
English law is the proper law of the contract and governs the question 
whether performance is excused owing to impossibility of delivery caused by 
an insurrection.®® 

4. X, an Englishman carrying on business in England, while in New York, 
gives N, of New York, a letter of credit to the following effect: *You have 
authority to draw exchanges upon me, and all such exchanges will be duly 
honoured.’ This letter is shown to A, who, on the faith thereof, purchases 
a biU drawn by N on X. X does not accept the same. X is not liable to A 
by the law of England for not accepting the bill, but he is liable by the law 
of New York. The law of New York {lex loci contractus) is the proper law 
of the contract®® 

5. X, a company incorporated in Nova Scotia, makes in New York a 
contract with A, a firm of insurance brokers, by which A undertake and are 
authorised to enter into a marine insurance contract on bdialf of X. They 
insure“a ship belonging to X with U, an English underwriter. The contract 
between X and A is governed by New York law as the lex loci contractus, 
and as a result, that law is held to govern A’s authority to cancel the polic^.^ 

6. X, an Englishman, makes a contract in London with A, a Scotsman, 
under which A is to act as traveller for X in Scotland, ^emhle, English law 
is the proper law of the contract^ 

7. X, a Brazilian subject resident in Brazil, executes in favour of A, a 
stock broker carrying on business in London, a power of attorney to purch^ 
and sdl securities. The power of attorney is in the Portuguese language 
and executed in Brazil in the form required by Brazilian law. In so far as 

P. and 0. Co. v. Shand (1865) 3 Moo.P.C. (n.s.) 272; see Born v. N.B. By. 

(1875) 5 R. 1055. 

®* Jacobs Y. Gridit Lyonnais (1884) 12 Q3.D. 589 (G.A.). 

®® Scott Y. Pilkington (1862) 81 L.J.Q.B. 81, esp. per Cockbum, G.J., at p. 90. 

See 2 B. & S. 11, 43, 44. 

1 Ruby Steamship Corporation Y. Commercial Union Assurance Co., Ltd. (1933) 

39 Gom.Cas. 48 (C.A.). See post, p. 714. 

2 Amott Y. Bedfem (1825) 2 C. 45 P- 88; Be Anglo-Austnan Bank [1920] 1 

Ch. 69; see also Mynott v, Barnard (19^) 62 C.L.B. 68; contrast South 

African Breweries y. King [1900] 1 €h, 273, and Bicks y, Mantm, 1 

WPP nm 
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the authority is intended to be acted upon in England, its extent (at any rate 
in so far as third parties are concerned) is governed by English law.® * 

8. X, a firm carrying on business in Gibraltar, agrees to sell to A, a firm 
carrying on business in Malta, a quantity of anchovies f.o.b. Gibraltar, which 
is the place of performance. On this ground the law of Gibraltar is the proper 
law of the contract, and that law decides up to what moment A can exercise 
their right of rescission on the ground tliat the anchovies were not of merchant- 
able quality.'^ 

9 A contracts with X & Co., an English company, for a life insurance. 
He deals throughout with and pays premiums to an agent of the company in 
Scotland, but the policy is prepared in England and sent from its head office 
in London. On a claim by A against X & Co., the proper law of the contract 
is English law.® 

10. X, a New Zealand local authority, borrow money from A, a corporation 
incorporated by the law of Victoria. The contract is governed by the law of 
New Zealand, but interest is payable in Victoria. Subsequent to the granting 
of the loan a statute comes into force in Victoria by which the rate of interest 
on loans of this kind is reduced. This statute does not apply to the loan 
granted by A to X, because the rate of interest is a matter belonging to the 
substance of the obligation and not to the mode of performance.® 


Rule 137. — Th e validity or invalH ity of « rnnfraoi- rm iei- 
b e determined in accordance with Engl ish law ^ indep end- 
en tly of the law of any foreign wbfltftvprj if and 

i n so far as the application of foreign law would b e 
opB psed to the pub lic pol icy of English Iaw-.^ Qg-4;o the 
pr ovisions of an Act of Parl iament which, by the terms 
of the Act orbVvirtue of established principles o f 
statutory interpretation, appli^ to ^ 


® Chatenay v. Brazilian Submarine Telegraph Go. [1891] 1 Q.B. 79 (C.A.); see 
also Sinfra Aktien-Gesellschaft v. Sinfra, Ltd. [1939] 2 All E.E. 675; con- 
trast Euhy Steamship Corporation v. Commercial Union Assurance Co., Ltd. 
(1933) 39 Com.Cas. 48 (O.A.). 

* Benaim v. Dehono [1924] A.O. 614 (P.C.); see, however, Clarke v. Harper 
and Robinson [1938] N.I. 162. Compare, also, Kennedy v. London Express 
Newspapers, Ltd. [1931] LB. 632 (Supr. Ct.), where, however, Irish law was 
applied on the ground that the locus contractus as well as the locus solutions 
was in Eire. 

® Compare Barken v. Royal Exchange Assurance Co, (1846) 8 D. 866; Bowett, 
Leakey S Co. V. Scottish Prooident Institution [1927] 1 Ch. 66 (G.A.); 
National Trust Co. v. Hughes (1902) 14 Man. Ij.B, 41; contrast Re McOregor 
(1909) 10 W.L.B. 436; Meagher v. Aetna Insurance Co. (1861) 20 U.C.B. 607. 

* Mount Albert Borough Council v. Australasian, etc., Society, Ltd. [1938] 
A.O. 224 (P.O.); contrast Baroelo v. Electrolytic Zinc Co. of Australasia, 
Ltd. (1932) 48 C.L.B. 391, where the law of Victoria was the proper law of 
the contract, and compare Wanganui-RangiUkei Electric Bower Board v* 
Australian, Mutual Provident Society (1934) 60 C.L.B. 681, esp. per Evatt, J., 
at p. 604. 

7 See Cheshire, Chap. 6, pp. 174-196 ; also pp. 329-380 ; Wolf, s. ‘158 f 174, 
423; Westlake, pp. 807-^09; Foote, pp. 406-408; Falconhridge, pp. 312-314; 
Johnson, Vol. 3, pp. 479-^32; Story, |§ 244-269b; Eestatement, § 612; Co^* 
tick, s, 103; Loreiusen, Chap. 1, pp. 12 f.; Kussbaum, § 12; Babel, Chap. 33; 
Stumberg, pp. 261-262; Savigny, p. 78. 
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Gomtnent 


Contracts .aontrary to vuhlic vol icn. It is a general principle 
of th^confidct of laws thal the cou rts of a State w 
f oreigp! 

co ntrary to the fundamental principles of publi 
f ori, ^ Jhe courts of all countries insist, on the other hand, on 
applying to a case otherwise governed by foreign law those prin- 
ciples of their own law which, in their own view, express basic ideas 
of morality.® The English courts have given efiect to this prin- 
ciple in the law of contract, e,g,, by refusing to enforce contracts 
which are opposed to the general policy of, or to the morality 
upheld by, English law.® This principle has been stated by 
Fiy, J.j with reference to a particular case : — 

It has been ^ insisted that, even if the contract was void by the 
law of England as against public policy, yet, inasmuch as the 
contract was made in France, it must be good here, because the 
law of France knows no such principle as that by which unreason- 
able contracts in restraint of trade are held to be void in this 
country. It appears to me, however, plain on general principles 
that this court will not enforce a contract against the public policy 
of this country, wherever it may be made. It seems to me dmost 
absurd to suppose that the courts of this country should enforce a 
contract which they consider to be against public policy, simply 
because it happens to have been made somewhere else 

Thus, contr acts in restra int of trade, c ontracts inv olving trading, 
with the enemy,^^ champer Tbiji T c ontracts, ^® the stiflin g ^ 
criminal pro^ecuSoh^'^jih lili^ for a-diyoTce^l® - 

have been by the English courts although, on general 
principles of the conflict of laws, these contracts were governed in 
each case by a foreign legal system according to which they would 
have been valid. 

The same principle applies where it is not the substance of the 
contract, but the circumstances in which it was made, which render 
it incompatible with English ideas of justice and morality. This 
was the main ground on which the Court of Appeal refused to 


* WolfE, s. 158-161 ; Euhn, Comparative Commentaries on Private International 
Lawy pp. 33-49. 

» Anson, Principles of the English Law of Contract , 19tii ed., pp. 247-249; 
Pollock, Contracts, 12tli ed., Chap. 8. 

Rousillon V. Rousillon (1880) 14 Gh.3>. 351, at p. 369; for Canada see Genesee 
Mut, Ins. Co. V. Westman (1852) 8 U.G.R. 487 ; Carveth v. Railway Asbestos 
‘Co. (1913) 9 D.L.B. ^1; contrast National Surety Co, v. Larsen [1929] 4 
I).L.E. 918. 

Rousillon Y. Bmstllon, (1880) 14 Ch.I). 361. 

12 Dynamit Ahtien^Gesellsohaft v. Rio Tinio Co.<, Ltd, [1918] A.G. 292, esp. per 
liord Unnedin at pp. 293-294, per Lord Atkinson at pp. 297»-299, per Lord 
Parker at p. 302. See also Schenng, Ltd. y. Stochholms MnsMda Bank 
Ahtiebolag [1946] A.C. 219- 
(kell Y. Levy (1864) 16 O.B. (n.S.) 73, 

1^ See Kaufman y, Gerson [1904] 1 K.B. 591 (G.A.). 

Hope Y. Hope a867) 8 Be G.M. & G. 731. 
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enforce an agreement between two French citizens domiciled and 
resident in France, made and to be performed there, which was 
valid according to French law, but had been procured by what the 
Court of Appeal regarded as coercion.’^® 

It must not be thought, however, that this rule will be applied 
whenever a contract governed by foreign law would be void accord- 
ing to the principles of English domestic law, if English law was 
the proper law of the contract. Not only have foreign contracts 
been enforced by English courts in circumstances in which they 
would have been void under an English statute, if English law had 
applied/’' but contracts subject to foreign law have also been held 
valid, although they ran counter to a principle of the common law. 
Thus, English courts have enforced a contract subject to foreign 
law which was not supported by consideration,’^® and the principle 
by which an agreement for a penalty is void was not allowed to 
impede the enforcement of a foreign judgment.’^'’ The fact, there- 
fore, that a rule of the common law, such as the requirement of 
consideration or the invalidity of contractual penalties, is ‘ imperar 
tive S i.e., cannot be contracted out by a contract subject to 
English law, does not permit the conclusion that this rule wffl also 
claim application to a contract governed by a foreign legal system. 
Only if the court regards a common law principle as one expressing 
a basic public policy, will it enforce it in a case in which otherwise 
foreign law applies. To adopt the convenient language used by 
French jurists : Not every rule of law which belongs to the ‘ ordre 
public interne * is necessarily part of the ^ ordre public exteme or 
international 

T he principle of public not on l y indnee p ,/>Anrf.j in 

a giv^ case, to reg ^ard asvoid a contract which would be valid 
m^er its proper lam^ rmay also produce the opposite effect and 
lead to the enforcement of a contract in an English court, although 
under the law which governs the contract, it is void. Thus, an 
English court ignores foreign legislation which deprives a contract 
of effectiveness if the legislation to which the contract is opposed is 
regarded by English law as discriminatory or penal.®^ Similarly, 
by an express provision of the Bills of Exchange Act, a bill of 
exchange otherwise subject to foreign law can be enforced in this 
country despite the fact that under the foreign law by which it is 
governed it would be void by reason that it is not stamped in 

Kaufman v. Gerson^ supra; see also 8oct4t4 des Hdtels Riunis v. BawJcer 
(1913) 99 T.L.E, 878; not followed in Canada; National Surety Co. v. Larsen 
[1929] 4 D.L.B. 918, see Falconbridge, p. 313. 

17 E.g., Saxhy v. Fulton [1909] 2 K.B. 208 (C.A.); Shrtchand Y. Lacon (1906) 
22 246 ; Santos v. lllidge (1860) 8 O.B. (n.s.) 861. 

Be Bonacina [1912] 2 Oh. 394; Scott v, PilMngton (1862) 21 B. & S. 11. 
Godard v. Gray (1870) li.E. 6 Q.B. 139; see Wolff, s. 163. 

20 Sec, e.g., Niboyet, Manuel de Droit International PnDi, sect. 331; Otobire, 
pp. dd' ~46 * *SV"olff s* 169. 

ai See Ogden v. Fgllioit Q.imj 8 T-B. 1790; Wdjf v. Oxholm (18W 6 M. 4: S, 93; 
Bsneo de Vin/aya v. Don Alfonso [1986] 1 K.B. 140. 
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accordance with that law,^** There may he cases in which an 
English court will not be prepared to treat a contract as invalid 
solely on the ground that its making or its performance constitutes 
a violation of the foreign exchange restrictions forming part of the 
proper law.^^ 

Accor ding to one of the most important rules of English public 
policy a contrac t is which is oppose d to British interests of 
st at'ei and^ in particular j wMchJls-^t--£Q jeopardise the -inendl y 
r elations between the British Government and any other govern- 
m ent wit h which nm i-ntry 1 ft at peace.^^ A contract go^j^neT 
by !l ^giish law * to raise money to support the subjects of a govern- 

rr>f>Tit. in amity wi th OUT OWn, in hosti btifig againgt 

ment ^ is void.^® On the same principle of English public policy a 
contract Is yoi3 if its object is to violate the laws of a friendly 
country, such as the former prohibition legislation of the United 
States.^® It is probable that this also applies if the laws in question 
are revenue or exchange control laws.^^ Although there does not 
appear to be direct authority on the point, it is possible that this 
rule of English domestic law must be regarded as one of those 
which an English court will enforce even if the contract in question 
is governed by foreign law* The decision of the Court of Appeal 
in Foster v. Driscall might have been the same if the proper law 
of the partnership agreement had not been English law, but the 
law of some foreign country under which the contract would have 
been valid. 

The mere fact, however, that a contract, not made with the 
object of defying the laws of a foreign country, involves the doing 
of something prohibited by its laws, will not, it seems, invalidate 
the contract, unless the prohibition forms part either of the proper 
law or — possibly — of the lex loci solutionis 

Contracts contrary to Acts of Parliament, It has never 


22 Sect. 72 (1), proviso (a). 

2® Mann, Legal Aspect of Moneys pp. 262-268; in New Brunswick By. v. British 
and French Trust Corporation, Ltd, [1939] A,C. 1, p. 24, Ltord Maugham, 
L.C., suggested that an abrogation of a gold clause by the proper law of the 
contract without compensation to the detriment of an Enghsh creditor might 
not be recognised by the Court, but this was merely obiter dictum. See 
Rule 162, post. 

2^ De Wutz V. Hendricks (1824) 2 Bing, 314; Foster v, Driscoll [1929] 1 E.B. 
470; see Anson, 19th ed., p. 218, 

2^ Per Best, C.J., in De Wutz v. Hendricks, supra, at pp. 315, 316. 

2® Foster V. Driscoll, supra, 

2^ ‘ There is no trustworthy authority for a dictum of liord Mansfield (in Holman 
Y. Johnson (1775) 1 Oo\vp, 343) that ** no country ever takes notice of the revenue 
laws of another and it seems now clear that an agreement to break the 
revenue or other laws of a friendly state would not furnish a cause of action ’ 
(Anson, 19th ed., p. 218), 

2® That this is not a question of the conflict of laws, is now recognised. See 
Ealconbridge, pp. 312, 342; Mann, 18 (1937), 109; Cheshire, p. 347, 

note 2; aliter, Uipparentiy Rabel, p, 587. 

29 [1929] 1 E.B. 470. 

29 See Buie 141 and Exception thereto, post, pp. 630, 637 ; see Babel, pp. 587 ff. 
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been held that an Act of Parliament is capable of yielding 
a principle of public policy which an English court would 
have to apply to a contract not governed by English law, unless 
the case was within the express terms of the statute. The extensive 
application of common law principles of public policy to cases not 
otherwise subject to English law has not been accorded even to 
such statutes as might have been held to express fundamental prin- 
ciples of justice and morality. This has led to remarkable results. 

A contract for the sale of slaves governed by the law of Brazil 
was held to be enforceable in England, the prohibition against 
slave trading being embodied in a statute, while contracts in 
restraint of trade and champertous contracts were considered as 
contrary to universal justice. Why should a principle of morality 
have the power to invalidate a foreign contract if it happens to 
have been formulated by judges, but not if it was formulated by 
Parliament ? The matter is one of continuing practical importance, 
because it is this different treatment of judicial and parliamentary 
legislation which serves as a justification for the refusal to give 
international force to Acts of Parliament dealing with gaming con- 
tracts®^ and with money-lending.®® 

Whether or not an Act of Parliament affects the validity and 
interpretation of a given contract depends, in the first place, on 
such * choice of law clauses ^ as may be contained in the statute 
itself, and, in the absence of such clauses, on the proper applica- 
tion of the principles of statutory interpretation.®® 

Sometimes, though not often, an Act of Parliament lays down 
a ^ general choice of law clause z.e., it determines the law which 
is to apply to a given type of contract and thus attempts to solve 
the problem of the conflict of laws, e.g., section 72 of the Bills of 
Exchange Act, 1882, and the concluding words in section 265 of 
the Merchant Shipping Act, 1894.®* 

More frequently the general problem as to what law is to 
govern is left open by the statute, but the statute delimits the 
scope of its own application, i.a., it defines those cases to which 
it applies, but gives no guidance on the selection of the law to 
be applied outside the scope of the statute. Examples can be 
found in the Merchant Shipping Act, 1894,®^ in the Carriage of 

31 Santos V, Illidge (1860) 8 C.B. (K.s.) 861; see also Madrazo v. Willes (1820} 

8 B. 4 A. 868. 

See per Vaughan Williams, L.J., in Sasiby v. Fulton [1909] 2 K.B. 308, at 

p. 226. 

33 Shrichand v. Lacon (1906) 22 T.L.B. 246. 

34 ^ee Morris, * The Choice of Law Clause in Statutes \ 62 L.Q.B. 170 (1946). 

33 Bee Tomalin v. Pearson [1909] 2 K.B. 61, esp. per Farwell, L.J., at p. 66. 

33 Canadian National $.S, €o» v. Watson [1989] 1 D.L.B. 276; see Balcouhridge, 

Chaps. 48 and 44. For the Carriage by Air Act, 1932, see post, p. 672. 

3^^ the first branch of s. 266 in conjunction with s. 113-116 on the one hand, ^ 
am with s. 13T on the other; whether the provisions on the form of the 
contract of service C agreement with the crew ’) apply, depends on the ports 
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Goods by Sea Act, 1924,^® and in the Law Reform (Frustrated 
Contracts) Act, 1943.^® Whenever an Act of Parliament by its 
express terms thus applies to the validity or invalidity of a 
contract, an English court must obey the enactment, without 
considering the effect of any foreign law which might otherwise 
be applicable to the case/® 

If the statute is silent, the general rule of interpretation comes 
into play, according to which an English statute is not to be deemed 
to have any extra-territorial operation, unless such operation is 
required by the express terms of the Act or by its "object or 
subject-matter or history " Extra-territorial ’ operation in con- 
nection with the law of contract will frequently and, perhaps, 
usually, mean operation with regard to a contract governed by 
foreign law/^^ Thus Stamp Acts,^^ statutes affectmg the validity of 
wagering contracts,"^^ and statutes reducing the rate of interest 

between which the ship is employed m trading, but those on discharge, pay- 
ment of wages, etc., apply only to British ships. Compare also the limitation 
of liability clause in s. 602, which applies to British ships only, with that m 
8. 503 which, it seems, a British court must apply irrespective of any con- 
nection with any foreign legal system that the case may have, and irrespective 
of the nature of the claim, i e., not only in tort but also m contract. 

Sect. 1. The Act applies whether the proper law of the contract is English 
or foreign. Scrutton, Charterparttes and Bills of Lading, 14th ed., p. 470; 
Morris, l.c., p. 176 The Hague Rules wull thus be applied by an English 
court to shipments from a United Kingdom port, whatever be the proper law 
of the contract, but otherwise the freedom of the parties to select the proper 
law 18 unimpaired. The Australian Carriage of Goods by Sea Act, 1924, s. 9, 
however, escludes the freedom of the parties to choose the proper law, 
Scrutton, Lc., p. 570; Ealoonbridge, pp 353-355; see Ocean Steamship Go, 
V. Queensland State Wheat Board [1941] 1 K.B. 402. 

Sect. 1 (1). On this see Glanville Wilhams, The Law Reform {Frustrated 
Contracts) Act, 1943, p. 19, and 7 M.L.R. 69 (1944); Morris, Lc., p. 179 ff.; 
McNair, 60 L.Q.R,, p 160 (1944); Falconbndge, Chap. 17. 

This has been decided in connection with statutes concerning the validity of 
marriages, see Rule 169, Exception 3, post, p. 786 See also The Tagus 
[1903] P, 44, 61, and, for Canada, Patez v, Klein, 13 L C.R. 433. 

Maxwell, Interpretation of Statutes, 9th ed., p 149, cp. Davidsson v. Hill 
[1901] 2 K.B. 606, with Tomalin v. Pearson [1909] 2 K.B 61, and with 
Yorke v. British and Continental Steamship Co., Ltd. (1945) 78 Ll.L.R. 181, 
41a Boissevain v. Weil [1949] 1 All E.R. 146. 

43 Norsks Atlas Insurance Co., Ltd. v. London General Insurance Co., Ltd. 
(1927) 28 Ll.L.R, 104; 43 T.L.B. 614; Maritime Insurance Co., Ltd. v. 
Assekuranz Union von 1865 (1936) 52 LI L.R. 16; 79 S.J. 403. See Finance 
Act, 1933, s. 42. 

4® Rohinson v. Bland (1760) 2 Burr. 1077; Quarrier v. Colston (1842) 1 Ph. 147; 
Saxhy v. Pulton [1909] 2 K.B. 208 (C.A.) ; Cheshire, p. 351; Wolff, s. 173; 
Falconbridge, pp. 814-319; Westlake, p. 308; and see per Fletcher Moulton, 
L.J'., in Moulis v. Owen [1907] 1 K.B- 746 (G.A.), at pp. 757 ff., 764 ff. 

*44 Mount Albert Borough Council v. Australasian, ete., Assurance Society, Ltd. 
[1938] A.'C. 224 (P.C.); Barcelo v. Electrolytic Zinc Co. of Australasia, Lid, 
(1932) 48 C.L-B. 391; Wanganui-Rangiiikei Electric Power Board v. Atw- 
tralian Mutual Provident Society (1934) 50 G.L,E. 581; Re a Mortgage J. to A. 
[1983] N.Z.L.R 1512; similarly with regard to hire-purchase statutes: Com- 
mercial Corporation Securities, Ltd. v. Nichols [1933] 3 LJD.B. 56; see 
Morris, l.o., p. 183; it is doubtful whether the application of statutes providing 
for moratoria depends on the proper law or on the law of the place of per- 
formance: compare the cases on bills of exchange Bouquette v. Overmann (1875) 
L*B. 10 CJ.B. 525, and Re Francke and Rasch [1918] 1 Ch. 470 (lex lod 
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have been held to apply only to contracts the proper law of which 
is English law or the law of that part of the British Commonwealth 
in which the relevant statute was enacted. Provisions which 
merely supplement the express terms of the contract, like those on 
implied conditions and warranties in the Sale of Goods Act, are 
only applicable to English contracts. 

On the other hand, it is clear that, whatever be the proper law 
of the contract, no English court will enforce a promise to do 
something in this country which is prohibited by an English 
statute."^^ If England is the place of performance, English statutes 
control the legality of the performance. But even if the contract 
is to be performed abroad, an English court will not enforce it 
if either the making of the contract or its performance involves the 
violation of an Act of Parliament such as a revenue or exchange 
control statute which, by virtue of the residence or place of 
business of either or both of the parties, or for some other reason, 
is, by its express terms, intended to apply to the transaction.^®^ 
Again, although there does not appear to he any authority on 
the point, one may surmise that statutes designed to implement 
a social policy such as, e.g,, the Hire-Purchase Act, 1938, including 
its compulsory provisions on implied conditions and warranties,^® 
would, in certain circumstances, be applied by an English court to 
a contract which, by agreement between the parties, has been 
subjected to a foreign law/^ 

Co ntractfi contmr(^A.n ^ Enf^lish rules of procedure. On general 
principles, a co ntract otherwise valid cannot be enforced if its 
pnforj i /> T>ir! Tr t r m a n iL - lilnpIts h Tule of proGcdur e.^^n view 

of the wide meaning of the term procedure illustrations of this 


solutionis) with a number of Australian decisions on the New South Wales 
Moratorium Act, 1931, which suggest that the Act applies to contracts subject 
to the law of New South Wales, even if the place of payment is elsewhere: 
Merwin Pastoral Proprietary, Ltd, v. Moolpa Pastoral Proprietary, Ltd, (1932) 
48 C.L E. 665; McClelland v. Trustees Executors and Agency Co,, Ltd. 
(1936) 55 C.L.E. 483; Dennys Lascelles^ Ltd, v. Borchard [1933] V,L,B. 46. 
Rain Brothers V. Compania Nauiera Sota y Aznar [1920] 1 K.B. 614; 2 
K.B. 287 (C.A.). 

Boissemin v. Wnl [1949] 1 All E.E. 146 (C.A.) 

Section 8. 

Most of the duties imposed upon employers by social legislation have either 
been construed as non -contractual, e g,, duties under Workmen’s Compensa- 
tion and Factories Acts, or are, as in the case of minimum wage legislation, 
so closely connected with British administrative law that their scope of appli- 
cation clearly depends on the place where the work is done. The controversy 
about the treatment of Workmen’s Compensation Acts, in cases involving 
a foreign element, was settled in England by Tomahn v. Pearson [1909] 2 , 
K.B. 61, in favour of the view that, in the absence of an express statutory 
provision, the Acts apply to accidents which happened in this country. M 
a result of the National Insurance (Industrial Injuries) Act, 1946, this has 
lost its practical importance in Great Britain. The view taken by the English 
courts has also been adopted in Australia (Beazley v. Ryan (1935) V.L.B. 136; 

. Mynoit v. Barnard (1939) 62 O.Xi.B. 68), in Canada 0esharna%$ v. P. B- 
E19425 a W.W.E. 694), and in Northern Ireland (Cash v. Rainey [1941J 
N.I, 52), but dissented from in Eire [Keegan v. Dawson [1984] Ir.B. 282; 
however, Scanlon v. Hartlepool Beatonia SB, Co., Ltd. [1929] Ir.E, 52). 
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princi ^are num erpji^^ t he best kuowD being the Statute nf Frauds 
w hich "has been class^ed as procediiral.^ ^ A person who alleges 
that a contract is unenforceable on this ground, must show that 
the rule of law which prevents the enforcement of the contract 
in an English court is a rule of procedure. But there is no need 
to prove that it has extra-territorial operation, i.e., that it was 
intended by Parliament to operate outside England. This is the 
marked distinction between procedural statutes and Acts of 
Parliament which make a given contract valid or invalid. 

Wagerin g contracts. A statute, tor example, makes wagerm^ 
c ontracts void. I t it Is alleged that this enactment renders void 
a wager made in a foreign country where the wager is lawful and 
valid, then the person relying on the invalidity of the wager must 
show that the statute was intended to apply to wagers made out 
of England. If, on the other hand, a statute enacts that no action 
shall be brought for the recovery of money lost on a wager, then 
it is necessary for the person relying on the statute for a defence 
against the action to show what, in the particular instance, is 
self-evident, that the enactment lays down a rule of procedure j 
but there is no need to show that the enactment was intended to 
operate beyond the limits of England.*^® These observations may 
be of assistance in elucidating the complex topic of the effect 
which English statutes have on wagering contracts made abroad. 
The decided cases can be explained if three principles are borne in 
mind : (1) An English statute which makes wagering contracts void 
applies only to contracts the proper law of which is English law. 
(2) An English statute which makes wagering contracts unenforce- 
able, i.e., forbids the bringing of an action on the contract, applies 
to all actions brought in an English court on wagering contracts, 
irrespective of their proper law. (3) English law governs the 
vali(ity of a negotiable instrument, e,g., a cheque, payable in 
England but issued or negotiated by way of conditional payment 
of, or security for, a debt arising from a foreign wagering contract. 

The Gaming Act, 1845, s. 18, makes wagering contracts null 
and void. It also forbids suits being brought to recover money 
won on wagers. It is, therefore, a statute which deals both with 
the validity and with the enforceability of such contracts. The 
validity of a foreign wagering contract is not affected by this 
statute, but, though valid, it cannot be sued upon in an English 
court.®® 

The Gaming Act, 1892, s. 1, makes null and void a promise 

-i j 12 G.B. 801; see Gibson v. Hollmd (1865) L.B. 1 

Broton has often been criticised, see, e.gr., Cheshire, 
pp. 76-78; Falconbridge, Chap. 4, § 4; Lorenzen, Chap, 11, pp. 822 ff.; Cook, 
pp. 225 fi.; Robertson, pp. 253-259; see also the South Afnoan case Berman 
y. W inrow [1943] T.P.I). 213, where the statute was treated as substantiye 
law. posit Chap. 32. 

Cp. Cohen, 20 Ii.Q.B. 127-130. 

See per Collins, M*E.| m Saxby v. Fulton £1^7J 1 K.B. 746 (C.A.), at p. 753, 
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to pay any person any money paid by him under or in respect of 
a contract rendered void by the Act of 1845. It also forbids 
suits being brought to recover money alleged to be owing under 
such promise. The Act of 1845 cannot be interpreted as renderiag 
null and void wagering contracts governed by foreign law (though 
it makes them unenforceable). Hence, it would seem to follow 
that the Act of 1892 cannot apply to transactions with respect to 
such contracts, even if it applies to a similar transaction with respect 
to an English wagering contract. Since the Act of 1892 has 
nothing to do with a promise to pay money lost under a wagering 
contract rendered unenforceable, but not void, by the Act of 
1845, one is inclined to conclude that such a promise is not only 
valid, but— despite the Act of 1892— also enforceable in an 
English court. There does not appear to be any authority on 
the point. 

Neither of these statutes makes the transactions concerned 
illegal. As a result, however, of the Gaming Act, 1710, and of 
the Gaming Act, 1835, a ‘ note, bill or mortgage ’ given by way 
of security for money won by gaming or betting on games, or for 
money lent for gaming or betting, is deemed to have been given 
for an illegal consideration. If the security is governed by English 
law,^® it is therefore void, unless it has been negotiated to a holder 
in due course. It is void, whether the wagering contract itself 
is governed by foreign or by English law. Whether an English 
negotiable instrument is deemed to have been given for an illegal 
consideration, is a matter decided by English law, although the 
consideration may be a debt governed by foreign law. This is 
the true explanation of Moulis v. Owen.^^ 

This, however, leaves open the problem whether money lent 
for gaming or betting can be recovered in an English court, if 
the contract is governed by a foreign law under which a loan of 
this kind is valid. A loan made with the object of enabling the 
borrower to make bets, in contradistinction to a loan made with 
the object of enabling him to pay lost bets, is outside the statutes 
of 1845 and 1892.®^ There is no English statute which eaypresm 
verbi$ declares such a loan to be either illegal or void or unenforce- 
able. As a matter of English domestic law it is still not clear 
whether, as a result of the Gaming Acts, 1710 and 1835, such a 
loan is void* The statutes only say that a security given for the 

It is uncertain to what extent — as a matter of English domestic law— the Act 
renders it impossible to recover money lent for the purpose of enabling the 
borrower to pay lost debts. All that is certain is that money paid directly 
to the winner by a third person for the benefit of the loser cannot be recoyerea 
from the latter. See Tatam v. Reeve [1893] 1 Q.B. 44; Carney v. Plimmer 
[1897] 1 Q.B. 834; Sajjery v. Mayer [1901] 1 K.B. 11 (C.A.); Re O^Bhea 
[1911] 2 K.B. 981 (C.A.). See Anson, Contracts, 19th ed., p. 912. ^ 

See Ghap. 96, Buie 153, p. 684, post, 
w [1907] 1 K3. 746 (G.A.) (Collins, M.B., and Cozens-Hardy, LJ., Fletcher 
Moulton, LJ,, dissenting). 

See Anson, Lc., p. 213. 
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loan is d-eemed to have been given for an illegal consideration. It 
has been decided that by implication the statutes of 1710 and 1835 
strike not only at the security, but also at the debt itself for 
which the security has been given, so that money lent for wagering 
purposes is irrecoverable if the proper law of the contract is 
English.^^ If, however, the proper law of the contract of loan 
is foreign and if under that foreign law the loan is valid, the 
money can be recovered in an English court. This is the result 
of the decision of the Court of Appeal in Saxhy v. FultonJ^ If 
the borrower has given the lender a security subject to English 
law, that security cannot be enforced in England, but there is 
nothing to prevent the lender from suing on the consideration. 
Even if he has received a security subject to English law, e.g., a 
cheque on an English bank, he can still recover on the contract 
of loan itself.®^ To permit the enforcement of such contracts in 
England is not against public policy.®® 

Illustrations 

1. A contract for the sale of copper ore made between an English company 
owning copper ore mines in Spain and a German company contains a clause 
by which, in the event of war between Britain and Germany, the mutual 
obligations under the contract are to be suspended during the hostilities and 
for a reasonable time afterwards. The contract is governed by German law. 
Even on the assumption that the contract would be valid according to German 
domestic law, it is void in England on the ground that the English principles 
with regard to trading with the enemy are a matter of public policy.®® 

2. X, a Swiss citizen, domiciled in France and resident in England, enters 
in France into an agreement with A, a French citizen resident in France, by 
which X undertakes not to compete with A in England. The contract, which 
would be valid according to French domestic law, is void in this country, 
because the English principles on restraint of trade are a matter of public 
policy. Qucere : Would the decision have been the same if the agreement had 
referred to competition in France ? 

3. X in France enters into an agreement with A that A shall conduct an 
action for X in England on the terms of A being paid for his work by a share 
of the damages, if any, to be recovered by X in the action. Such an agreement 
is lawful by the law of France. The contract is opposed to the policy of 
English law and invalid. Queerer Would this also apply to a champertous 
contract referring to litigation abroad?®^ 

4. In 1857 a husband and wife, British subjects, are domiciled in France. 
They enter in France into an agreement for the collusive conduct of a divorce 
suit in England and for the abandonment by the husband of the custody of 

See Carlton Hall Club v. Laurence [1929] 2 X.B. 159, at pp. 162-164, per 

Shearman, J. 

«« [1909] 2 X.B. 208. 

Sociiti Anonyme des Grands Stabhssements du Touquei Paris-Plage v. 

Baumgart (1927) 96 L.J.K.B. 789. 

^5 This was suggested by Cozens-Hardy, in Moulis v. Owen [1907] 1 

K.B. 746, at p. 756; see, per contra, the dictum of Taughan Williams, 

in Sawby v. Fulton [1909] 2 K.B. 208 at p. 266. 

Dynamit Actien^GeseUschaft v. Rfo Tinto Go,, Ltd, [1918] A.C. 291. 

RousUlcm v. BousUlon (18^)) 14 Ch.I). 351. 

61 Grell V. Lecy (1864) 16 G.B. (ir.s.) 73. See Waters T. Campbell (1913) M 

W.L.B. 8^; cp, Anson, Contracts^ 19th ed,, p, 248. 
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the children. The agreement, whether valid by the law of France or not, is 
opposed to the moral rules upheld by English law and invalid, and this extends 
to an agreement for the payment of an allowance to the wife.®^ 

5. X contracts with A, a courtesan, for the price of her prostitution. The 
contract is lawful in the foreign country where it is made and is to be per- 
formed. It is opposed to the moral rules upheld by English law and invalid 
in England.®® 

6. H, a Frenchman domiciled and resident in France, misappropriates in 
France moneys of A, also a Frenchman domiciled and resident in France. W, 
the wife of H, by an agreement made in France and intended by the parties 
to be wholly performed in France, agrees to pay A by instalments out of her 
own money the amount so misappropriated by H, upon the terms of A 
abstaining from prosecuting H in France. The agreement is lawful and valid 
under French law. It is held to be opposed to moral rules upheld by English 
law and therefore invalid. The decision is open to criticism on two grounds : 
(1) There would not have been any patent injustice in applying French law, 
Le., in allowing a person to escape from criminal prosecution by making com- 
pensation to the sufferer whom he has damaged. (2) This was not, as a matter 
of English domestic law, a case of coercion or duress.®® Qwcere : Whether it 
was a contract to pervert the course of justice ? 

7. X contracts in England with A to procure the carrying on in a foreign 
country, where lotteries are lawful, of a lottery in aid of an English charity. 
A carries out his part, and sues X for the consideration promised. The contract 
(semble) is opposed to the policy of English law and invalid. 

8. X, a domiciled Cypriot, marries A, a Frenchwoman, in England. Later 
he repudiates the marriage on the ground that the forms of the law of his 
domicile were not observed and A agrees to treat the marriage as null, receiving 
a lump sum in payment. The agreement is invalid and affords no bar to a 
claim in England by A for maintenance.®^ 

9. X, a Turkish official, agrees with A to secure him government contracts 
in return for a secret commission. Even if the contract is valid in Turkey, 
it is opposed to English views of morality and policy and therefore invalid in 
England.®® 

10. In 1927 X, y and Z, French citizens carrying on business in France, 
enter in France into a partnership agreement with the object of smuggling 
alcoholic liquor into the United States. Semble ; The partnership contract 
would be void in England as being opposed to English public policy, even if 
it was valid according to French law.®® 

11. X, a Frenchman, contracts with A, also a Frenchman, in France for 

Hope V. Hope (1857) 8 De U.M. & 0. 731, at p. 740, per Knight Bruce, LJ., 
and esp. at p. 743, per Turner, E.l. In this case, as in the two previous 
oases, part of the agreement was unlawful by the law of the country where 
it was to be performed. Pollock, 12th ed., p. 362; Anson, uhi^ supra, 

®® See Robinson v. Bland (1760) 2 Burr. 1077, 1084, dictum of Wilmot, J. 
Kaufman v. Gerson [1904] 1 K.B. 591 ; see also Sociiti de$ Edtels RSunis v. 
Hawker (1913) 29 T.L.B. 578; (1914) 30 T.L.E. 423 (O.A.); cp. A, M, Luther 
V. James Sagor <6 Co. [1921] 3 K.B. 552, at pp. 558-559, per Scrutton, L.J. 
In Thorne v. Motor Trade Association [1937] A.C. 797, the House of Lords 
took a view with which Kaufman v. Gerson is incompatible, but the case was 
never mentioned* In effect the House of Lords approved the grounds o?;i 
which Kaufman v. Gerson had been criticised by Dicey: 5th ed., Appendit, 
note 8. 

See Amson, Law of Contract, 19th ed„ pp. 220, 249; Cheshire and Fifoot,.Latt 
of Contract i nn, 198. 227. 

Papadopot^s^l Apadofoulos [1930] P. 56, at p. 67, per Lord Merrivale* 

^8 Bee Oscaman v. Arms Co, (1^0) 103 U.S. 261. . ^ 

This is an adaptation of Foster v. Driscoll [1929] 1 K.B. 470, to a sxtuatxou 
involving a oonftict of laws. 
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the supply of money to raise a rebellion in Crete against the Greek govern- 
ment, then in amity vi^ith the British Crown. The enforcement of the contract 
{semble) is opposed to British interests of State, and the contract is invalid.^® 

12. X, a Swiss citizen domiciled and resident in Switzerland, has been put 
under guardianship by the Swiss authorities on the ground that he is a prodigal. 
He enters in Switzerland into a contract with A. The contract which is to 
be performed in Switzerland is, according to Swiss law, void as against the 
prodigal. Semble : The contract is valid in England and enforceable in an 
English court, on the ground that legislation for the protection of prodigals 
is regarded as discriminatory and incompatible with English public policy.'^ ^ 

13. X, a British officer, obtains in India from A, a moneylender, a loan 
under a contract which, if governed by English law, would be void under 
the Moneylenders Act, 1900. The loan is repayable in India. The contract 
is valid and enforceable in England, because the statute does not apply to 
contracts made and intended to be performed abroad.^^ 

14. X, an American firm carrying on business in England, employs in 
England A, an American citizen domiciled in New York. By its terms 
the contract is governed by the law of the State of New York. English Liw' 
decides whether X may deduct national insurance contribution from A's 
wages.^^ 

15. X, an Australian shipowner, issues in England bills of lading to A, 
the owner of a cargo, for the carriage of the cargo from England to Australia. 
By the terms of the bills of lading the contract of carriage is to be governed by 
Australian law and the shipowner is not to be liable for the consequences of 
unseaworthiness caused by his own negligence. Despite this clause, which is 
void under the Carriage of Goods by Sea Act, 1924, X is liable to A for any 
damage caused by his failure to exercise due diligence in making the ship sea- 
worthy. 

16. X, at Calais, orally engages A to serve him as a clerk for more than 
a year; there is no written memorandum of the contract The agreement, 
though not in writing, is valid by French law. But under the fourth section 
of the Statute of Frauds no action can be brought on such a contract unless 
there is a memorandum thereof in writing. A cannot enforce the contract 
in England against X.^^ 

17. A, a Frenchman, wins £100 from X, a Frenchman, upon bets made 
in France on the result of a race taking place in France. The Gaming Act, 
1845, s. 18, enacts that no suit shall be brought for recovering any sum of 
money alleged to be won upon a wager. A cannot enforce the wager in 
England against X, i.e.^ he cannot recover the £100, even if the w^ager be 
lawful and the £100 recoverable in France.'^® 

18. X and A visit Monte Carlo from time to time to gamble at the tables 
there. A advances the sum necessary for these expeditions. X keeps an 

70 See De Wutz v. Hendricks (1824) 2 Bing. 314, esp. per Best, C.J., at pp, 315- 

816; compare Thompson v. Barclay (1828) 6 (o.s.) Ch. 63; Taylor v. 

Barclay (1828) 2 Sim. ^3; Jones v. Garcia del Bio (1823) IT, 4 E. 293; 
Macnamara v. D'Everenx (1825) 3 L.J. (o.s.) Gh. 156; Maegregor v. Lowe 
(1824) 1 G, & P. 200. 

71 See Worms v. De Valdor (1880) 49 LJ-Ch. 261; Re Selofs Trusts [1902] 
1 Ch. 488. 

72 Shnchand dg Go. v. Lfucon (1906) 22 T.L.R. 245; see per Lord Atkin in Shatk 
Sahied v. Sockahnjam Ghettiar [1933] A.G. 342 (P.C.) at p. 346. Compare 
Nihalchand Navalchand v. McMullan [1934] 1 K,B. 171. 

70 National Insurance Act, 1946, s. 1 (2) (o), s. 6 (3). 

7-* Compare Lerouw v. Brown (1862) 12 G.B, 801; see also De la Rosa v. Prieto 
a864) 16 G.B. (n.s.) 578. 

7® Compare Browne v. Bailey (1908) 24 644* where the suit was also 

barred by the fact that it was based on an Engh^ cheque given in France 
in. respect of losses in betting. 
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account of the financial results of the expeditions and admits that he lost 
money in gambling at the tables, and is indebted to A for money advanced 
to X for the purpose of so gambling There is nothing in the law of Monaco 
which makes gambling contracts or contracts for the advance of money for 
gambling illegal or void. On X’s death, A claims from Xs executrix the 
amount owing to him and succeeds It would not make any difference if A 
were the proprietor of the casino and lent X tlie money.^’’ 

19. X in France gives A a cheque, drawn by him on an English bank partly 
in payment of money lent by A to X to enable him to play at baccarat at a 
dub in France, and as to the balance to be applied by A in discharging the 
debts incurred by X when playing baccarat in the club. The consideration 
for the cheque is legal according to the law of France, but under the Gaming 
Act, 1835, s 1, a security given for money knowingly advanced for playing at 
cards is to be deemed given for an illegal consideration. An action brought 
upon the cheque by A in an English court fails/® but if A had sued on the 
debt owing to him, and not on the cheque, he would have recovered.^® 


2. THE FORMATION AND VALIDITY OF CONTRACTS 
(1) FORMATION 

Rule 188. — T he for ing,t;ion of a contrac t, ts >»y 

that l aw which would be the proper law of the cont ra, 
if the .con tract was vahrlly nnnnliiHpfl/ "- 


Comment 

This Rule is intended to cover two types of question. It is 
intended, in the first place, to suggest that matters such as the 
need for communicating an offer, the revocability of an offer, the 
moment when an acceptance takes effect, etc., should be governed 
by the system of law which would determine the validity of the 
contract on the assumption that an offer had been made and 
accepted. In the second place, this Rule is designed to deal with 
what is commonly referred to as the reality of the consent, i.e., 
the question whether the contract is void or voidable by reason 
of mistake, fraudulent or innocent misrepresentation, or duress. 

On neither type of problem does there appear to be any 
authority in this country, and the Rule is therefore put forward 


Sarhy v. Fulton [1909] 2 XB, 208 (C.A.), following Qmrrier v. GoUton 
1 Phillips 147, decided by Lord Lyndhurst before the Gaming Act, 1845. 
King v. Kemp (1863) 8 L.T. 255, quoted in. the 6th edition of this work, was 

said by Collins, M.R., in Moults v. Owen [1907] 1 K.B. 746, at p. 753, to 

be inaccurately reported and of no authority. 

77 SocUU Anotiymc drs (rrands Etahlissemefits du Tguquet Paris-Plage v, 

Baumgart (1927) 96 LJ.K.B. 789. 

7® MouUs V. Owen [1907] 1 K.B. 746 (O.A.), Compare Wynne v. CalUider 
(1826) X Buss. 293. 

7» BociStS Anonyme des Grands Etahltssements du Touguet Pam-Plage v. 

Baumgart (1927) 96 L.J'.X.B. 789. . ^ ^ . 

See, Wolff, ss. 421, 422; Batiffol, ss. 380^399; Bestatement, §§ 332 (o), (e), ' 
889, 847; Lorenzen, pp. 299-300; Cook, pp. 862 ff.; Falconbridge, p. 311^ 
Hibbert, International Private Law, 1927 ed., pp. 158-9; Cheshire, mer* 
national Contracts, pp. 51-59, 63«^7; Babel, pp. 519-528, 
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tentatively and with some hesitation. The questions here involved 
have been much discussed on the Continent and in the United 
States.®^ One school of .thought in Am erica would submit_ali 
these matters^to the law of the place where the contract was made, 
but, as has been pointed out by other American writers, this view 
is open to grave objections.^® Apart from the fact that the place 
of contracting may be purely fortuitous, there is a danger that by 
submitting to the lex loci contractus the question whether a contract 
has been concluded at all one may involve oneself in a vicious 
circle. The same objections can be raised against the views of 
those early Continental writers who also favoured a rigid applica- 
tion of the lex loci contractus to these matters. Their theory, 
however, is in addition open to the objection that they split off 
one particular set of problems of the law of contract from the rest 
which they incline to submit to the law contemplated by the 
parties. 

With regard to questions such as mistake, misrepresentation, 
and duress, another doctrine which used to be much favoured, 
especially by French writers, inclined towards the application of 
the personal law of the party concerned.®^ It is hardly surprising 
that the French and German courts have refused to adopt this 
view. It is indeed dilBficult to see why it should be for French 
law to decide whether a contract made in England between two 
domiciled Frenchmen is to be void on the ground of mistake, if the 
contract was to be performed in England and was intended by 
the parties to be governed by English law. 

The solution of the problem here suggested has the advantage 
that it submits the formation of the contract to the same system 
which governs its essential validity and its interpretation. It is 
hardly open to the objection of illogicality. If it is once adnaitted 
that the intention of the parties to select the proper law is relevant 
as such and irrespective of whether or not it has found expression 
in a valid contract, there is no reason why an expression of such 
intention should not be foimd, say, in an exchange of letters 
which, according to the law intended by the parties, did not fulfil 
the requirements of an offer and of an acceptance. It must, 
however, be admitted that the view here put forward cannot be 
adopted in all cases without grave injustice to at least one of 
the parties. Thus, as Dr. Wolff®"' points out, certain matters 
ought to be reserved for the law of the place of residence or 
business of the party concerned. This applies particularly to 
the question whether conduct of a specified Mnd, such as silence, 

81 pQj. references, see Batiffol, pp. 336, 840, 341; Wolff, p. 435, 

*2 ]^statement, uhi supra^ 

OooFand also 

JE.gf., Bartin, Prineipes de Broit International Privi, I, p. 175, U, p. 60; 

for Germany, see Lewald, Das Deutsche Internationale Prioatreeht, pp, 2^241. 

Bage 446 ; the illustration in the text is suggested by Dr. Wolff. 
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amounts to the acceptance of an offer. If, e.g., a person in 
England receives an offer to contract from Denmark containing a 
clause by which the contract is to be governed by Danish law 
it should not be said that the Englishman’s silence amounts to 
an acceptance, merely on the ground that, in circumstances of this 
kind, Danish law would have regarded the offeree’s silence as 
equivalent to an acceptance. Moreover, where the contract is 
alleged to be void or voidable by reason of mistake, misrepresenta- 
tion, or duress, the party seeking to avoid the contract must be 
able to rely on the law of his own place of residence or business, 
if he alleges that the defect of his consent comprises the choice of 
a foreign law. 

The courts have, on two occasions, treated the analogous 
problem of the need for consideration in a way which suggests 
that if called upon to do so they would solve the problems of offer 
and acceptance and of the reality of consent in the manner here 
proposed. Scott v. Pilkington^^ and, more clearly, the decision 
of the Court of Appeal in Re Bonnchia,®^ appear to show that it 
is for the proper law of the contract to decide whether con- 
sideration is required for its validity. The need for consideration 
is generally regarded as a matter belonging to the creation of 
the contractual obligations rather than to what has been termed 
their essential validity. Both the history of the doctrine of 
consideration®® and its treatment in the leading textbooks®^ 
suggest that consideration should be classified as a matter affecting 
the creation of the contract. It may, therefore, be permissible to 
conclude that a rule adopted by the courts in connection with one 
element of the creation of the obligation may also find their favour 
in other matters of a similar kind. 

In Good V. Good the court acted in fact on the principle 
which has been submitted here, although the point was never 
argued. 

Illustrations 

h X, an Italian subject trading in England, becomes bankrupt in England 
and obtains his discharge in 1901, X at the time of the discharge is indebted 
to A, also an Italian subject. X’s debt to A was not revealed in the bank- 
ruptcy proceedings, which were unknown to A. In 1900, after the discharge, 
X signs in Italy a private document (privata scrittura) whereby X undertakes 
to pay the debt to A. In 1908 X dies. A claims to prove against the estate, 
The promise under tlie private document to pay the debt is under English 
law void for want of consideration. Under Italian law it is valid. Italian 

(1862) 2 B. S. 11. 

[1912] 2 Ch. 894. See also Allen v. Hay (1922) 69 D.L.E. 193; Joslyn v. 

Baa>ter, 1 L.O.L.J. 117. 

Holdsworth, History of English Lau?, Vol. 8, pp. 1-48, 

See, e.p., Anson, 19th ed,, p. 16; Pollock, I2tn ed,, Chap. 4; Cheshire 

Pifoot, pp. 41 ff., where consideration appears as one of the elements of the 

formation of the contract. 

ases) 88 LJ.Ch. 2JS. 
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law is held to be the proper law of tlie contract, and A is entitled to prove 
for the debt.9i 

2. X, an Englishman carrying on business in England, gives in New York 
to N, of New York, a letter of credit by which X authorises N to draw bills 
of exchange upon X and promises to honour these bills. This letter is shown 
to A who, on the face thereof, purchases a bill drawn by N on X. X does not 
accept the bill. According to English law X would not be liable to A on the 
ground that no consideration moved from A, but he is liable according to the 
law of New York. The law of New York as the proper law of the contract 
determines the need for consideration, and X is liable to A.®^ 

3. X and A are Scotsmen domiciled in Scotland. They are sailing on Loch 
Katrine. The boat capsizes, and A saves X’s life at the risk of his own. X 
soon afterwards, and without any other consideration than that of gratitude, 
promises A in writing to pay him £1,000. X has property both in England 
and in Scotland. He goes to England and refuses to pay the £1,000. If the 
contract is governed by Scottish law it is valid, and X is liable to pay the 
£1,000. If it is governed by English law, there is no contract and X is not 
liable to pay the £1,000. Semble : The law of Scotland is the proper law of 
the contract and X is in England, as in Scotland, liable to an action for £1,000 

4. X, a business man carrying on business in Germany, writes a letter to A, 
a business man carrying on business in England, offering him a contract, the 
offer to remain open for one week. After three days he sends a telegram 
purporting to revoke the offer. The revocation would be effective according 
to English law and ineffective according to German law.®^ Semble : The offer 
was validly revoked if it contained a term according to which the contract was 
to be governed by English law or if an intention to choose English law as the 
proper law of the contract can be implied from the conduct of, or imputed to, 
the parties. 

5. X, a business man in Belgium, makes a written offer to contract to A, 
a business man in England, which A purports to accept by posting a letter 
in England. The letter gets lost in the post. According to English, but not 
according to Belgian law,®^ a contract would be concluded in these circum- 
stances. Semble i If the offer contained a term by which the contract was 
to be governed by Belgian law, no contract has been concluded. 

6. X, who is resident in England, and A, who is resident in France, enter 
in France into a contract which, according to its terms, is to be governed by 
English law. A maintains that he can avoid the contract by reason of innocent 
misrepresentation. English, and not French, law {semble) determines whether 
he is entitled to do so. 


(2) CAPACITY 

Rule 189. — A personas capacity to enter into a contra ct 
jg law nf that Country with which the 

c ontract is most closely coimected.!' ’ 


« Re Bonadna [1912] 2 Ch. 394 (C. A.). 

Scott V. PUkington (1862) 2 B. & S. 11. 

Civil Code, § 145- 

See Poullet, Manuel de Droit Intermtional Prive Beige ^ 2nd ed., 1928, s. 310, 


p. 388. 

Cheshire, pp. 257-266, 297-8; Cheshire, Iniernattcnal Contracts, pp. 45-51; 
WolfE, SB. 263-272, p. 286 ff.; Wffltlake, Chap. 3, § 2, pp. 40-42; Foote, 
pp. 100-102, 376 f.; Falconbridge, Chap. 4, § 8. pp. 70-80, Chap. 81, § 2, 
pp. 646 ff. ; 3'ohnsoik, "Vol. 8, pp- 408—411; Eatiffol, ss. 363—379, pp. 825— ©6; 
Srhey, pp. 33-83, 196-198, 211-221, 347-277, 291-298; Story, as, 64, 81, 
82, 102, 108; Eestatement, § 333; Beale, h>. 1176-1181; Gkiodrieh, § 105; 
Cook, Chap. 16; Nussbaum, § 18 HI, h?- 180 3*5 Stnmberg, pp. 216 ff.; 
Savigny, §§ 362-366; Babel, Vol. 1, Chap. 6. 
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Comment 

There is an almost complete lack of authority on the question 
which law determines the capacity of a person to bind himself by 
a contractual promise. The authoritative dicta in favour of the 
Zea? domicilii are prima facie strong, and purport to lay down a 
broad rule in reference to contractual capacity.®® In fact, however 
all these dicta occur in cases concerning the capacity to marry or 
to conclude a marriage settlement. A person’s capacity to contract 
a marriage certainly depends on the law of his or her domicile at 
the time of the celebration of the marriage.®’' But there is every 
ground for distinguishing as a matter of common sense between 
the ordinary contracts of everyday life and the formal contract of 
marriage and also the promise of marriage. The capacity of a 
person to promise marriage should, it is submitted, be governed 
by the law of his or her domicile, no matter where the promise 
is made. If a man domiciled in England makes a promise of 
marriage in France (no matter whether it is made to an English- 
woman or a Frenchwoman, and no matter whether the parties 
intend to set up home in England or in France), his capacity to 
promise marriage should certainly be governed by English law. It 
does not follow, however, that if the same man in France buys a 
ring for his fiancee, the capacity to make the contract with the 
jeweller should also be governed by English law. It is, in fact, 
in accordance with such authority as there is and with principle 
that it should be governed by French law. 

The question which Ia\v should govern a perso n’s capacity to 
contract has been much debated, both in this country ^nd abroad. 
It^uae d to be formulated in terms" pr^hTjal^^^ between j he 
ZeflLiZa 2 ni niI£_an 4 ^^ leccJoBlc^tr^tus. It was thus-puLby Lord. 
Macnaghten in_1888 : ‘It beendouFted whether the personal 
competency or mcbmpetency of an individual to contract depends 
on the law of the place where the contract is made or on the law 
of the place where the contracting party is domiciled. Perhaps in 
this country the question is not finally settled, though the pre- 
ponderance of opinion here as well as abroad, seems to be in favour 
of the law of the domicile. It may be that all cases are not to 
be governed by one and the same rule Since these words were 

Sottomayof v, De Barros (No. 1) (1877) 8 P. D. 1, 6 (C.A.) per curiam, 
Re CoqWs Trusts (1887) 66 L.J.Ch. 637, 689, per Stirling, J.; Vdny y. 
XJdny (1869) L.R. 1 Sc.App. 441, 457, per Lord Westbury; Cooper v. Cooper 
(1888) 18 App.Cas. 88, 99, 100, per Halsbury, 0.; contrast the critzcism in 
Sottomayof v. De Barros (No. 2) (1879) 6 P.D. 94, 100, 101, of Sir J. Hannen, 
on Sottomayof v. De Barros (No. 1) (1877) 8 P.D. 1 (C.A.) ; Ogden v. Ogden 
[1908] P. 46, 78 (O.A.) ; BaindaU v. Baindail [1946] P. 122, 128, per Lord 
Greene, M.B. In Eepuhlka de Guatemala v. Nunez [1927] 1 K.B. 669 (O.A.), 
a case concerning assignment of intangible movables, Sonitton and Lavrence, 
declined to decide between the Zea? domieilii and the actus, m 
gp. 689, 690 and 700, 701. 

Bee Buie 168 (1), post, p. 768. 

^8 Cooper V, Cooper (1888) 18 App.Cas. 88, 108. Cp. Lord Watson, at p. 105. 



CONTRACTS — GENERAL RULES 


621 


spoken 3 tlic pendulum of karncd opinion in this country has swung 
towards the lex loci contractzis.^^ It is true that the language 
judicially used in Sottomayor t. De Banos {No. a case concern- 
ing the validity of a marriage, implies that a person’s lex domicilii 
governs his capacity to enter into any contract whatever. On the 
other hand, strong arguments have been advanced for holding that 
capacity to enter into an ordinary mercantile contract, a.g., for a 
loan or for the purchase or sale of goods, is governed, not by the 
lex domicilii of the contracting party, but by the law of the place 
where the contract is made (lex loci contractus). This has been the 

prevalent opinion in the United States, ever since the time of 

Story, ^ although there is at least one decision of the Supreme Court 
in favour of the lex domicilii.^ On the Continent the personal law 
of the contracting party is generally considered as the system 
governing his capacity to contract, but exceptions in favour of the 
lex loci contractus had to be introduced, either, as in France,^ by 
the courts, or, as in Germany,® by legislation. 

The point was rmsed, hnl-.jnnf. d^eidcfL. in .0 00 English ^ 

Male Roberts it JLo id Eldon said, i n regard to a contract 

in Scotland by an Jnta niLapp the 

efiect of infancy, as a defence to an action on the contract, 

depended on the law of Scotland, because ‘ the contract must be 

. . . governed by the laws of that country where the contract 
arises The case was, however, decided against the plaintiff on 
the ground that he had failed to prove the law of Scotland. The 
report is unsatisfactory, and the authority of the decision is further 

‘ In the case of infants where different countnes have different laws, it 
certainly is the view of high authority here that capacity to enter in England 
into a commercial contract is determined not by the law of the domicile 
but by the lex loci per Lord Greene, M.B., m Batndatl v. Baindatl [1946] 
P. 122, 128. See, e.gr., Westlake, p. 43, and see for a full ^analysis of the 
development in this country, Barbey, pp 76 ff., and, for a comparative 
analysis, Rabel, Yol. 1, pp 182 ff. 

1 (1877) 3 P.D, (C.A.) 1, 5 per cunam. 

3 Sections 82, 103; see the references to the Restatement, to Beale and to 
Goodrich, m note 95, supra; cp., however, the criticism made by Cook, 
Chap, 16; most of the cases which arise in the American courts are cases 
of interstate, not international conflicts, and with particular regard to the 
importance of internal migration m the United States, it is often possible ^ 
justify the application of the lex loci contractus or the lex contractus in 
circumstances which would not permit so radical an elimmation of the personal 
law if a similar case arose in Europe, 

® Union Trust Go. v. Grosman (1918) 245 U.S. 412, a judgment written by 
Holmes, J. 

** De Lizardi v. Chaise ^ Sirey 61.1.805 (1861, Cour de Cassation, Chambre des 
Bequetes), and other cases, see Batiffol, pp. 330 ff. This operates only in 
favorem contractus and only if the other party acted ‘ sans lig^reiit sans 
imprudence, et avec bonne foi \ 

* Introductory Law to the Civil Code, Art. 7> § S'. This operates only in favorem 
contractus and only in favour of German law. It does not apply to trans- 
actions concerning family law or foreign land. It is a crystallised * rule of 
public policy. Swiss and Italian law are similar, see Schnitzer, Handbuch des 
Intemationalen Primtrechts, Yol. 1, p. ^6; Babel, p, 1S7. 

« (1799) 3 Esp. 163. Cp, Stephens v. McFarland (1845) 8 Ir.Bq.Bep. 444; 
Re dDfleans (1859) 1 Sw. & Tr. 253. 
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weakened by the fact that, according to modern ideas, this was 
not a case of an action on a contract at all, but a quasi-contractual 
claim. 

In modern times courts in Scotland,^ the Transvaal ® and Saskat- 
chewan ® have held that the capacity to contract is governed bv 
the law of the place where the contract was made. ^ 

To allow the validity of an ordinary contract made in England 
by a person domiciled abroad to depend upon the law of the 
domicile would often lead to inconvenience and injustice. It would 
certainly be strange if a man of the age of twenty-four, who 
happened to be domiciled in a country where the age of majority 
is fixed at twenty-five, could escape liability for the price of goods 
not being necessaries, bought by him from a tradesman in London 
by pleading that he was a minor under the law of his foreign 
domicile and not liable for the price of the goods. It would be 
equally strange if an English court allowed a person domiciled in 
this country to escape liability on a contract made in similar circum- 
stances abroad merely by reason of the fact that, according to 
English law, he had no capacity to enter into the contract. The 
argument in favour of the lex loci contractus cannot be put in 
terms of English public policy. 

Nor should it, it is submitted, be put as an argument in favorem 
negotil It is not desirable that a young Indian of age eighteen, 
though a major in Indian law, shall be denied the advantage of 
the English rules for the protection of infants, if he buys goods in 
England. English law should govern the capacity to enter into 
such a contract, wherever the contracting parties are domiciled, 
and irrespective of the question whether a person would have had 
capacity according to his personal law but is a minor according to 
English law, or whether he is an infant according to the law of 
his domicile, but capable of contracting by the rules of English 
law.^® 

In recent years it has been increasingly recognised that in this 
matter, as in all matters concerning mercantile contracts, a rigid 
application of the lex loci contractus is open to grave objections, 
because the place where the contract is made is liable to be a 
matter of pure chance, especially if the contract is made by 

7 McFeetridge v. Sfcw'drts and Lloyds, Lid, [1913] S.C. 773. 

s Koni V. Salmon [1919] T.P.D. • 637. See also Hulsohez v. Voorsclwothas isoot 
Zuid ^AfHha [1908] T.S. 642, where incapacity existed both by the lejc 
domicilii and the Uit loci conir actus ^ and the, lex loci solutionis could not 
supply the defect. 

• Bondholders Securities Cory, v. Manville [1983] 4 D.L.B. 699. The law 
of Quebec insists rigidly on the domicilii: Jones v. Dickinson (1895) 
Q.B. 7 S.C. 313; Johnson, Yol. 8, p» 408. The Indian Contract Act, s. H, 
adopts domicile; Ka^shiba v. Narshin (1894) I.L.B. 19 Bom. 697; BoMkhand 
and Kumaon Bank v. Boto (1384) I.Ii.B. 6 All, 468/ 

Aliter Woltt, s. 264; Cheshire, Intemaiional Contracts ^ pp, 48-49. B,is also 
submitted that, contrary to the view taken by the French courts, the state 
of mind of the other party should be regarded as irrelevant. On this point 
Dr. Wolf! agrees. 
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correspondence or over the telephone. English law should govern 
the capacity to enter into a contract for the purchase of goods in 
England, even if the contract was made by correspondence and 
the letter of acceptance was posted from a foreign country in 
which the customer happened to spend his holiday.^^ On the 
other hand, however, the proper law doctrine, as applied to other 
aspects of the law of contract, cannot be extended without modi- 
fication to the question of capacity. This would lead to the result 
that an infant could confer upon himself capacity to contract by 
agreeing to the selection of a system of law which gives him such 
capacity. For this reason it is submitted that the proper law 
doctrine should be applied in this case in a different form and so 
as to eliminate any possibility of a person’s obtaining capacity 
merely through an act of his own volition. As Lord Macnaghten 
said in Cooper v. Cooper^^^ ‘ It is difficult to suppose that Mrs. 
Cooper could confer capacity on herself by contemplating a different 
country as the place where the contract was to be fulMed The 
criterion should, in this case, be the connection of the conflict 
with a given system of law. This would provide for the case of 
a contract entered into in one country where the person contracting 
had not capacity, but to be carried out in another where he had 
such capacity. It would make it possible to apply the lex sitm 
which is normally the proper law in such cases to transactions 
concerning land,^® and to resort to the lex loci contractus whenever, 
as is usual with mercantile contracts made intor praesentes, the 
place of contracting has a real connection with the contract. It 
is believed that this tentative suggestion is in keeping with the 
spirit of the dicta of Lord Eldon and of Lord Macnaghten, quoted 
above.^^ 


Illustrations 

1. X, an infant according to the law of England where he is domiciled, 
is arrested in a foreign country for a debt there incurred. A pays for him. 
A brings an action against X in England for the money so paid. Semble, X’s 
capacity to incur the debt to A is governed by the law of the foreign 
country.^® 

Eor criticism of the rigid lex loci contractus theory, see Cheshire and Cook, 
supra. ' The case for the lex domictlii would be stronger if the contract was 
made by correspondence from the country of the infant’s domicile, but, even 
in that case, it is submitted, the lex domidUi should only apply if there are 
additional facts to connect the contract with that country, 

12 aSSS) 13 Xpp.Cas. 88, 99, 

See below, Chap, 25, Rule 144, p. 657. 

In practice the doctrine of renvoi may infiuence the decision, e.p., if the foreign 
lex contractus refers back to the law of the nationality. 

IS Compare Male v. Roberts (1799) 3 Bsp. 163, where the domicile of the infant 
is not stated, but it was, apparently, English. S. 1 of the Infants Relief Act, 
1874, cannot be assumed to have extra-territorial operation and does not deal 
Witii procedure. It appears to apply only to contracts governed by English 
la-C The section expressly eaves the validity of any contract into which an 
infant might by the rules of common law or equi^ enter. 8. 2, however^ 
appears to be procedural. 
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2. X, an infant according to the law of England where he is domiciled, 
enters into a contract to serve A, who carries on business in Scotland, for six 
months. X’s capacity to enter into the contract is {semble) governed by the 
law of Scotland, whether the contract was made in England or in Scotland. 
Queer e, whether the result would be the same, if X had undertaken to serve 
A as a commercial traveller in England. 

3. A, an Irishman domiciled in Eire, is an infant under twenty-one. He 
takes service as a labourer m Scotland with X. He is injured by an accident 
in the course of his employment. He agrees, without consulting anyone, to 
accept compensation under the Workmen’s Compensation Acts. After compen- 
sation has been paid, A brings an action in Scotland claiming damages at 
common law, and alleges that, as an infant, he is not bound by the agreement. 
A’s capacity must be determined not by Irish, but by Scottish law.^® 

4. X, a man of twenty-one, is domiciled in a country where nunority lasts 
till the age of twenty-two. While in England he incurs a debt to a tradesman 
carrying on business here, being incapable of incurring it under the law of 
his domicile. His capacity to contract, and therefore his liability for the 
debt, is {semhle) determined by English law, even if the tradesman knows that 
X is domiciled abroad and that according to the law of his domicile he lacks 
contractual capacity. 

6. X, a man of eighteen, domiciled in a country in which majority is 
reached at that age, accepts in England a bill of exchange. X’s capacity to 
accept the bill {semhle) is governed by the law of England, and he is not 
liable on the bill.^^ 

6 H and W are resident and domiciled in Saskatchewan. They enter in 
Florida into an agreement with a corporation incorporated in Florida by 
which they purchase land in Florida. They sign in Florida promissory notes for 
the purchase price. W’s capacity to make the notes is governed by the law of 
Florida and not by the law of Saskatchewan, and she is not liable to sub- 
sequent holders of the notes.^® 

7. W, a married woman domiciled in England, agrees to buy goods in 
Transvaal. She has capacity to contract according to the law of Transvaal, 
but no capacity according to English law. The contract is valid.^® 

(8) FORMALITIES 

Rule 140. — The formal validity of a contract is governed 
by the law of the country -where the contract is niade 
(lex loci contractus) or by the prop.erjaw. of the cpnteact*. 

(1) Any contract formally val id whi g h is made in 
accordance with any form recognised by the law of the 
country where the contract is ma de (w ^ich fonm^is, in 
this Digest, called the local form), whether or not it is 
made in accordance with T:lie~' f ofmTpfescribed by the 
proper law. -o£ the contract. 

McFeetfidge v. Stewarts and Lloyds^ Ibtd, [1913] S.C, 773. 

Suggested by Be SoltykojJ [18911 1 Q‘B. 413 (C.A.). The case is very briefly 
reported* and the infant’s domicile is not stated. But it seems to have been 
assumed that his liability in any case depended on the law of England. The 
Bills ^of Exchange Act Is silent on the point. For the Geneva Conventions 
Of 1930 and 1931 on con&ct of* laws with reference to^n^otiable instnmients* 
see Gutteridge, 12 B.Y.B.I.L. (1931) and post, Buie 152. 

Bondholders Securities Oorp. v. Mamille [1933] 4 B.L.B. 699, 

Kent V, Salmon [1919] T.P.B, 637. 
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(2) Any contract is formally valid which is made in 
accordance with any form required, or allowed, by the 
proper law of the contract, even though not made in 
accordance with the local form.^“ 

Comment 

The one principle dearly recognised by English law with regard 
to the law regulating the form of a contract, or the formalitiesTn 
accordance with wMch a contract is maSe,. is that Jhe,Jorm ^ 
depends upon the law of the country where the contract is made' — - 
(lex loci The formalities required for _a c ontra ct 

by the law of the place where it w as made, the lex lacixQmtrQctus 
celehratiy are sufficient for it s exte rnal validity in England/ 

This principle, generally referrS" to as the rule locus regit 
actum, has been universally recognised since the Middle Ages. It 
can be justified not only on grounds of tradition and authority, 
but also by reason of its obvious justice and convenience. In 
making their contract, the parties must be able to rely on such 
legal advice as is available in the place where they are and such 
advice (and assistance) is not necessarily obtainable with regard 
to any formalities except those of the local law.^® 

Observance of the local form is thus sufficient to make the 
contract valid. Is it also necessary? Does the principle locus 
regit actum apply as a permission to use the local form, or as an 
imperative ? Does the form depend on the lex loci contractus not 
only afiirmatively, but also negatively? Does it mean that the 
parties may, or does it mean that they must observe the local 
form? 

There is no clear authority on this poiat.^^ With regard to 
marriage, English law clearly applies the rule locus regit actmn 
imperatively : no marriage is valid, unless it has been celebrated 
in accordance with the local form.^® On the other hand, it is 

20 Cheshire, Chap. 9, No. 1, pp. 301-307; Cheshire, International Contracts^ 
pp. 60-63; Wolff, ss 426-431, pp. 453-458; Westlake, Chap. 12, 

§§ 207-210, pp. 294-297; Roote, pp. 388-S97; Falconbridge, p. 275; lohEson, 

VoL 3, p. 412; Batiffol, ss. 422-435, pp. 362-372; Barbey, pp. 85-109, 198-199, 
222-229, 278-281, 299-303; Sayigny, ss, 381-382; Story, ss. 260-262a; 
Restatement, § 334; Goodrich, s. 3.06; Lorenzen, Chap. 9, pp. 2^-260; 
Cook, pp. 404 ff.; Nnssbanm, § 15, pp. 148-156; Eabel, Chap. 31. 

Bor Canada, see Scandinavian American NaUonal Bank of Minneapolis v, 
Kneeland (1913) 24 W.L.R. 587. 

22 Westlake, s. 207. ^ 

This argument was already developed by Savigny, see s. 381. The reasons 
why it applies to form but not to substance have been convincingly stated by 
Batiffol, s. 425, p. 864. , , 

The Scottish case, Valery v. Scott (1876) 3 B. 965, and the Indian case 
In the Goods of McAdam <1895) 23 Calc. 187, are authorities in 

favour of the permissive interpretation of the principle, 
a® Scrimshire v. ScrimsUre <1762) 2 Hag.Con, 395; Berthiaume v. Bastous 
[1930] A.C, 79 (P.C.). See Rules 168, 169, post, pp. 758, 779, 

n. 


40 
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equally clear from the decision in Van Grutten v, Digby that a 
marriage settlement is valid if its form is in accordance with the 
provisions of its proper law, although, as was held in Guepratte v. 
Young , compliance with the local form is sufficient. It is sub- 
mitted that, if the question ever came up for decision in an English 
court in connection with a mercantile contract, the court would 
be more likely to follow the analogy of the authorities on marriage 
settlements than that supplied by the cases on marriage.^^^ 

This would also be in accordance with the rationale of the 
principle, which is designed to protect the parties, not to compel 
them to observe formalities of a law which may have no intrinsic 
connection with the subject-matter of the ^transaction and may 
not be intended by the parties to govern the substance of the 
contract. The splitting off of a particular aspect of the contract 
from the remainder should, if possible, be avoided. Why should 
two Englishmen be compelled to resort to the notarial form if they 
happen to be in Switzerland when entering into- a contract for the 
sale of English land ? Why, on the other hand, should two 
Swiss citizens resident in Switzerland be compelled to comply with 
English formalities when entering in England into a similar contract 
with regard to land in Switzerland? 

In connection with mercantile contracts the place of contractiag 
is often uncertain, and, moreover, fortuitous. If one applies the^ 
maxim locus regit actum to such transactions in its imperative 
sense, one is apt to create doubts as to the validity of the contract 
arising from the imoertainty of the locus contractus, Le,, of the 
place where the contract was completed. If X, living in England, 
enters into a contract with A, living in Germany, by letters sent 
through the post or by a conversation over the telephone, there 
would be the gravest doubt whether the contract was made in 
England or in Germany.^® It could easily happen that according 
to German law the contract was made in England, and according 
to English law it was made in Germany, if, e.g., a letter of 
acceptance was posted in Germany and received in England.®® It 
would hardly be in the best interests of international trade to make 
the formal validity of a contract depend on the solution of subtle 
problems arising from a situation of this kind. If, on the other 
hand, the maxim locus regit actum is applied in its permissive 
sense, these intricacies can be disregarded and the contract can 

(1862) Bl Beav. 561, esp. per Bomilly, M.B., at p. 567; see also Re Banhes 
[1902] 2 Ch. 833; fiditz v. O'Hagan [1899] 2 Ch. 669 (reversed on another 
point [1900] 2 Ch. 87). 

(1861) 4 Be Gr. & Sm. 217; see Buie 170, Sub-Bule 1, post^ p. 789, 

Section 84 of the Companies Act, 1048, appears to assume that a company 
incorporated in the United Kingdom may conclude a contract abroad in the 
form prescribed by the law of the United Kingdom. 

Jjm of Obligations, Art* 216. 

See Cook, Chap. 14. 

Hentharn v. Fraser [1892] 2 Ch. 27, compared with §§ 130, 161 Q-erman 
Civil Code. ' 
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be treated as formally valid if it complies with the formalities 
prescribed by the law intended or deemed to have been intended 
to govern the substance of the contract. In a situation like the 
one envisaged above this will often be the lex loci solutionis. 

It is true that there are a number of dicta contained in decisions 
rendered between 1797 and 1850 to the effect that a * contract 
must be available by the law of the place where it was entered 
into, or it is void all the world over\®^ The most important of 
these cases has nothing to do with the general question of the 
formal validity of contracts, but is concerned with the effect of the 
indorsement of a negotiable instrument.®® Others concern the 
question whether an unstamped document can be received in 
evidence if the stamp was required by the lex loci actus ^ a 
question answered in the affirmative in the most recent of these 
cases, but hardly germane to the problem here under discussion.®'^ 
It has never been decided that a contract formally valid under its 
proper law must be held void by reason of non-observance of the 
local form. The verbal adherence of the courts, during the first 
half of the nineteenth century, to the imperative sense of the 
maxim locus regit actum was due partly to the fact that the earliest 
English decisions on the subject had reference to marriage, and 
partly to the habit of speaking about the lex loci contractus as if 
it were always the proper law of the contract.®® 

It is easy to exaggerate the practical importance of the problem. 
Nowadays formal solemnities are not usually reqtxired for com- 
mercial transactions, and where they are required, as with the 
written form of certain insurance policies, of guarantees, and of 
bills of exchange, there is not, as a rule, any major divergence 
between the important legal systems of the world. This may 

The majority of modem authors are in favour of the view here put forward, 
among them Cheshire, Wolff, Ealconbridge, Johnson, Batiffol, Lorenzen, Cook, 
and NuBsbaum. The Restatement adheres to the imperative theory. The 
case for the permissive theory was stated by Savigny. As Lorenzen, p, 239, 
note 147, points out, it is impossible to say that Story approved of the 
imperative theory. All that he says about the lex loci contractus is qualified 
by his statement in s. 280, see above, p. 597, The decisions in Scudder v. 
Union National Bank of Chicago (1875) 91 U.S, 406, and in Hall v. Cordell 
(1891) 142 U.S. 116, seem to show that the United States Supreme Court 
has adopted the maxim locus regit actum in its permissive sense. 

32 Pqj. Ellenborough in Clegg v. Levy (1812) 3 Camp. 166 ; the other cases 
are: Alves v. Hodgson (1797) 7 T.R. ^1; Trimhey v, Vignier (1834) 1 
Bing.N.C. 151; Bristow v. Sequeville (1850) 5 Ex. 275. For a discussion of 
these cases, see Cheshire, pp. 303 ff. ; Wolff, s. 427. Benham v. Mornington 
(1846) 3,C.B. 183, quoted in this connection in previous editions of this work, 
was a decision on the method of pleading foreign law under the system of 
special pleading; Kent v. Burgess (1840) 11 Sim. 861, also mentioned in 
earlier editions, was a mamage case. See, further, the Irish case Me Estate 
of M'Loughlin (1878) 1 L.R.Ir. (Ch.) 421, the Quebec case Furniss v. Laroeque, 
M.L3. 2 S.C. 205, and the dictum of Hart, L.G., in Richards v. Goold (1827) 
1 Molloy 22, 24. 

Trimhey v, Vignier (1884) 1 Bing.N.C. 151. 

Bristow V. Sequeville (1850) 5 Ex. 276. 

See ante, p. 596. 
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explain the absence of relevant decisions in England and their 
paucity abroad.^® 

The questions whether observance of the local form is su£3.cient 
and whether it is necessary, are chiefly of importance in connection 
■with contracts for the transfer of property. The formal validity 
of a contract with regard to land depends upon the proper law of 
the contract, which is in general, though not necessarily, the law 
of the country where the land is situate (lex situs). It is, however, 
pretty certain that a contract, as contrasted with the conveyance, 
with regard to immovables, may be valid even if it does not comply 
with the forms required by the proper law, provided it complies 
with the local form.^^ 

A contract made in one country in respect of a movable situate 
in another country, e.g., an agreement to transfer registered shares 
in a foreign company, to assign a foreign patent, or to s ell goods 
situated abroad, is probably. _valid ii it complies either withT the 
loc^ form or with the fonn presmbed by the.proper .law, Iw^ 
in some of these cases,. may be that attke dtiis. The consideration 
of this subject is complicated by the fact that a contract with 
regard to a movable (c.g., an agreement to sell a patent) is often 
outwardly connected with the assignment of the movable itself 
the transfer of the patent) which may have to comply with 
the special formalities required by the lex situs, such as registration 
or notarial authentication. The two transactions, the contract and 
the transfer are, however, distinguishable, though they may appear 
in one document. It may well be that, e.g., a purported transfer 
in England of shares in a foreign company is void as a transfer 
for want of compliance with the formalities prescribed by the 
foreign law, but valid as an agreement to transfer if it complies 
with the English form. This is clearly the case where the subject- 
matter of the transaction is foreign land,®® and the increasing 
tendency of English decisions is to diminish the distinction between 
the rules governing rights over immovables and the rules governing 
rights over movables when situate in a foreign country.®® 

The question of formalities in the conflict of laws has further, 
m the past, been of some practical importance in connection with 
bills of exchange and promissory notes. These have now been for 


Kota that the two decisions of the United States Supreme Court, quoted in 
note Si above, were rendered in connection with the now obsolete phenomenon 
of the oral acceptance of a bill of exchange. 

See below, Chap. 26, Eule 144, The conveyance itself must, of course, 
comply with the formalities prescribed by the lex situs. The maxim lorn 
^^git aeium does not apply in any sense to the conveyance of land: Adams v. 
O^tterhuck (1883) 10 Q.B.D. 403; Bank of Africa v. Gohen [1909] 2 Gh. 129 

II mst, p. 667. . ^ ^ 

Up. The Byzmtion, (1922) 38 T.L.B, 744 (agreement to mortgage ship, invalid 
' uuder the law of the dag, valid under the proper law). See also p. 660 anU^ and 
Oamr, Carriage by Sea, s. 213. 
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many years subject to statutory regulation. Tlie_ proper law 
of a, contract embodied in a negotiable i nstr um ent js frequently 
the lex loci and it is difidcult, if not impossible, to 

draw any general conclusions with regard to the law of contracts 
from the fact that^ in the law of negotiable instruments, locus re git 
actum, is usually a compulsory principle. Even a bill of exchange 
may, in certain cases, be treated as valid, though it does not comply 
with the requirements as to form of the law of the country where 
the contract was made.^^ 

The English courts have a strong tendency to characterise as 
matters of procedure, especially as questions . of _ eyidenee^^rnany 
issues which ab road are ch^ffl^rised as matters of form. The 
Statute of Frauds is perhaps the most notable example.^^ In^her 
eases it is hard to determine whether a given formality, e.g., the 
necessity for a stamp, belongs to the form of a transaction or to 
the evidence. In the latter case it is a matter of procedure and 
as such governed by the lex fori. In any event, the extended 
interpretation given by the English courts to the term ^ procedural ’ 
has further diminished the importance, from the pomt of view 
of the English conflict of laws, of the ride locus regit actum in the 
law of contract. 

Illustrations 

1. A Frenchman domiciled in France marries an Englishwoman resident 
in France, but domiciled in England. The marriage takes place in France, 
Before the marriage a settlement is executed in France of movable property 
of the woman in England. The settlement is made according to the form and 
in the manner required by the law of England, but not in conformity with 
the formalities required by the law of France. If governed by the law of 
France the settlement would be void; if governed by the law of England it 
would be valid. The settlement is valid>® 

2. X, a Frenchman resident in France, promises by deed made in England 
to make a gift to a French charity. The promise is valid although it does 
not comply with the notarial form required by Art. 931 of the French Civil 
Code. 

3. X, a British subject resident in England, promises by a deed made in 
France to make a gift to an English charity. Bemhle i The promise is valid 
although it does not comply with the notarial form required by French law. 

4. X, a Frenchman resident in France, promises by a notarial contract made 
in England to make a gift to a French charity. Sembk : The promise is valid, 
because it complies, as to form, with the proper law of the contract, and 
consideration is not required by the proper law. 

5. X, a British subject resident in England, promises by a notarial act 
made in France to make a gift to an English charity. Bemhlst There is 
no valid promise in the absence of consideration. Consideration cannot be 
dassihed as a matter of form.^ ' 

Bills of Exchange Act, 1882, s. 72 (1). 

Ibid., proviso ih). 

42 Lorotio: V. Brmn (1852) 12 03. 801; see p. 611. 

43 Fan Gfutten v. Dighy (1862) 81 Beav. 561. 

44 See ante, Buie 138, p. 616; it is not a question of ‘form* whether, 

consideration must move from the promisee. 
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(4) MATERIAL OR ESSENTIAL VALIDITY 
Rule 141. — The material or essential validity of a con- 
tract is (subject to the Exception hereinafter mentioned 
and to the very wide effect of Rule 137) governed by the 
proper law of the contract. 


Cominent 

A contract, though made by persons competent to contract,^® 
and though formally valid, may nevertheless, on account of 
something in the nature of the contract itself, be wholly or 
partially invalid. It then lacks ^ material ^ or ‘ essential ’ validity. 

Thus, under the law of England a contract to„cjimmit^aj;rimml 
offence, a contract partaking of champerty, a contract in restraint 
of trade, a wagering contract, a contract for the purch^e of 
foreign exchange without the necessary perxnission, and a contract 
to pay the wages of a manual worker otherwise than in the current 
coin of the realm, are all materially or essentially invalid. Such 
invalidity may involve illegality, but some contracts, e.g., wagering 
contracts, are simply void. 

The laws of different countries differ as to the contracts which 
they render invalid. Thus, a contract by a solicitor to conduct 
an action on the terms of sharing the damages (if any) which are 
recovered, though illegal under the law of England, is valid under 
the law of some foreign countries, while a contract for the sale 
of a medical practice was, until recently, valid under the law of 
England, but illegal in many countries abroad. 

Whenever a contract contains any foreign element, e.g., is made 
in England, and is to be performed in France or vice versa and 


Rohnson v Bland (1760) 2 Burr. 1077; Henz v. Riera (1840) 11 Sim. 318; 
Santos V, Illidge (1860) 8 C.B. (n.s.) 861 (Exch.Cli.) ; Lloyd v, Gmhert (1865) 
If.B. 1 Q.B. 116 ; The Gaetano (1882) 7 P.D. 137 (C.A.) ; Chartered Bank of 
India V. Netherlands Co. (1882) 9 Q.B.D. 118; (1883) 10 Q.B.D. 621 (C.A.); 
Jacobs V. Crddit Lyonnais (1884) 12 Q.B.D. 689 (C.A.); Re Missouri Steam- 
ship Co. (1889) 42 Ch.D. 321 (C.A.); The August [1891] P. 328; Hamlyn v. 
Tallisker Distillery [1894] A.C. 202; Spurrier v. LaCloche [1902] A.C. 446 
(P.C.); Royal Exchange Assurance Corporation v. Vega [1902] 2 E.B. 384 
(O.A.); Shrichand v. Lacon (1906) 22 T.L.E. 246; British South Africa Go. 
V. De Beers Consolidated Mines, Ltd. [1910] 2 Ch. 502; [1912] A.C. 52; 
Tnnidad Shipping Co. v. Alston [1920] A.C. 888 (P.O.); Jones v. Oceanic 
Steamship Go. [1924] 2 K.B. 730; Norsks Atlas Insurance Co.^ Ltd. v. London 
General Insurance Co., Ltd. (1927) 28 LLL.B. 104; The Tomi [1932] P- 
78 (C.A.) ; De Beiche v, . South American Stores, Ltd. [1935] A.C. 148; 
Maritime Insurance Co., Ltd. v. Assekuranz Union (1935) 52 Ll.D.E. 16; 
Re Anchof Line (Henderson Bros.}, Ltd. [1937] Ch. 483; SU Pierre v. South 
American Stores, Ltd. [1937] 1 All B.B. 206; 3 All l.E. 349 (O.A.); R. y. 
International Trustee [1937] A.C. 500; Vita Pood Products Inc. v. Unm 
Shipping Co., Ltd. [1939] A.C. 277 (P.O.); Kleinwort Sons d Go. y, Ungansc^ 
Baumwolle Industrie Ahtien^GeseUsohaft [1939] 2 K.B. 678. See also 
B. S. C., Ord. XI): Strauss v. Qoldschmid (1892) 8 T.L.B. 309, 512 (C.A.)r 
See Buie 189, p. 619, ante. 
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is materially valid under the law of one country, but materially 
invalid under the law of another, by the law of which country 
is an English court to determine its material validity ? 

The answer to be drawn from the reported decisions of the 
English courts is that, subject to very wide exceptions, the 
material validity of the contract is determined by the proper law 
of the contract, as defined above in Rule 136. If the contract is 
an ‘ English contract i.e., if it is a contract which the parties 
intended, or are deemed to have intended, to be governed by 
English law, its validity is in general determined by the law of 
England. If it is a ^ French contract the English courts hold 
that in general its validity is governed by the law of France. The 
result, startling at first sight, is that it is in the power of the 
parties to decide which law is to govern the validity of their 
agreement.^® 

Historically, the oldest view is that the material validity of a 
contract depends upon the law of the country where the contract 
was made, a view which still finds favour with one influential 
school of American legal thought.^® In this country the tendency 
to take this view was increased by the fact that questions of the 
conflict of laws first became pressing after the union in 1707 
between England and Scotland, and concerned the validity of 
marriages which was held to be governed by the lex loci celebra- 
tionis, This encouraged the view that contracts should also be 
governed by the law of the place where they were made, and the 
objection that in the case of contracts there would often be doubts 
about the location of that place had not then been efiectively 
raised. Moreover, the tendency to make the validity of a contract 
dependent upon the lex loci contractus was . supported by the 
ambiguity of this term which, as we have seen,®® came to be 
interpreted not merely as the law of the country where the 

Rule 141 agrees in substance with the Tiew of Westlake, pp. 299-307, and 
with that of Cheshire, p. 307, pp. 325-336. Cheshire takes the view that a 
contract is mvahd if it is contrary to the public pohcy of the ‘indigenous 
proper law ’ (i.e., the law with which the contract is most closely connected), 
or illegal according to that law (which is not necessarily the lez loci con- 
tractus). This formula for which there is some judicial authority (see Boisse- 
vain V. Wdl [1949] 1 All E.R. 146, and Myyiott v. Barnard (1939) 62 C.Ii.R. 68, 
at p, 80) is reasonable, but not sufficiently supported by English authonty to be 
embodied in this Digest. In practice the difierence between Rule 141 as 
explained below and Cheshire’s doctrine is insubstantial, although Cheshire 
takes a view of the Torm and Vita Food Cases which is eontrery to the sub- 
mission made m the text. The problem is discussed in Story, §§ 242 L, 280 ff., 
299 ff., esp. §§ 301a and 305; see also Wolff, ss. 423^25; Ealconbiidge, 
Chap. 16, §§ 1, 2; Johnson, Tol. 3, pp. 422, 427 , 433; Barbey, pp. 190-192: 
Batiffol, pp. 349-^2; Savigny, s, 374; Cheshire, International Contracts, 
pp, 7-44; Rabel, Chap. 29. For a thorough discussion of the Exceptions 
stated in the earlier editions, see Mann, 18 B.Y.B.I.I 1 . (1937) 97-113. 
Restatement, § ^2, Beale, pp. 1079 ff.; Goodrich, p. 278; conita, Cook, 
Chap. 15; liOrenxen, Chap. 10, pp. 278-299; Nussbaum, pp. 176-180; Babel, 
pp. 397 ff. 

Buie 136, Sub-Rule 8, p. 693, ante, p. 46. 
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contract was entered into, but as the law of the country to which 
in Lord Mansfield’s words, the parties had ^ a view which* 
in practice, would often be the lex loci solutionis. When the 
increasing complexity of business relations resulted in the courts 
devoting more consideration to the law governing the validity of 
a contract, the transition was therefore easy to the theory that 
the validity of a contract was governed by the law of the place of 
performance or to the view, which eventually prevailed, that the 
guiding principle was the intention of the parties. 

Nevertheless the older approach to the problem was not 
abandoned without leaving its traces in modern English law. It 
is true that nobody maintains today in this country that the lex 
loci contractus holds exclusive sway over the essential validity of 
a contract, A contract which is void imder its proper law wifi be 
regarded as void by an English court though it may be valid under 
the law of the place where it was made.^^ But is the opposite 
proposition also correct? Is a contract, valid under the law which 
the parties intended to apply, to be upheld, if it is void, and, in 
particular if it is illegal, according to the lex loci contractus} 
Must, in other words, a contract, in order to be enforced in an 
English court, be essentially valid both according to its proper law 
and according to the law of the place where it was made? In 
the present state of our authorities, it is impossible to give a 
dogmatic answer to this much debated question. 

In the previous editions of this work it was tentatively 
suggested that a contract, whether lawful by its proper law or 
not, is invalid if the making thereof is unlawful by the lex loci 
contractus. This proposition, which has been effectively criticised 
by learned writers)®^ rested mainly on a dictum of Lord Halsbury 
in 1889/'"' There was not, prior to 1932, any English case in which 
the principle was the ratio decidendi. In that year, however, the 
Court of Appeal, or, at any rate, two of three Lord Ju^ices, made 
it the basis of their decision in The Tomi/® In 1939 the Judicial 
Committee, speaking through Lord Wright, disapproved of the 

Robinson v. Bland (1760) 2 Barr. 1077. 

See, Royal Exchange Assurance Corporation v. Vega [1902] 2 E.B. 
384 (C.A.). 

<53 See Exception 2 to Buie 160 in the previous editions. This Exception was 
stated (5th ed., p. 666) to be ’sound in principle*, but not to ‘rest on an 
unassailable foundation of authority 

Cheshire, pp. 860-361; Cheshire, International Contracts^ pp. 70 f.; Wolfi, 
s. 425; Mann, 18 B.Y BJ.L. (1987) pp. 103-107. 

« Re Missmrt Sieamshp Go. (1889) 42 GhB. 821 (O.A.), at p. 336.^ The case 
was not decided on this point* A bill of lading issued in the United States 
, and governed by English law was held not to have been invalidated by an 
American statute which, in the view of the court, treated the exemption 
clause in dispute merely as void without prohibiting it. Followed in if ones v* 
Oceanic Steam Navigation Co* [1924] 2 IC.B. 780* 

«« [1932] P, 27, 78 (0*A*), per Greer, LJ., at p. 88, and per Slesser, L.J., at 
91. Sorutton, L.J., agreed, but on different grounds (at p. 84). See 
Buie 136," Sub-Bule 1, note 80, ante, p. 587* 
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principle and expressed the ‘opinion that the decision (in The 
Tomi) . . . cannot be supported ^ The Privy Council held that, 
in allowing the lex loci contractus (which was not the proper law) 
to invalidate the contract, the Court of Appeal had contravened 
‘ the fundamental principle of the English rule of conflict of laws — 
namely, that intention is the general test of what law is to apply ^ 
This, it should be noted, is not a mere obiter dictum. It is the 
foundation of the decision in Vita Food Products Inc. v. Unus 
Shipping Co., Ltd.^"^ 

It is, of course, elementary, that the Judicial Committee cannot 
overrule a decision of the Court of Appeal. Technically, an English 
court of first instance is bound by a decision of the Court of Appeal 
and not bound by a decision of the Privy Council. Nevertheless, 
it is submitted that the authority of Lord Halsbury’s dictum and 
also that of the decision in The Tomi has been shaken by the 
decision in the Vita Food Case to such a degree that Dicey’s 
proposition can no longer be maintained. Not only is it contrary 
to the opinion of no less an authority than Lord Wright, it is also 
at variance with the trend of learned opinion generally.®® It is 
submitted that it is unsoimd on its merits. As has been pointed 
out above, it is inadvisable, in modem conditions of commerce, to 
apply the lex loci contractus in a rigid manner to any problem 
affecting the existence, validity, or interpretation of a contract.®® 
The Tomi was a case concerned with a contract of affreightment 
evidenced by bills of lading. The place of issue of a bill of lading 
is not usually in doubt and, being the port of loading, is not, as 
a rule, purely fortuitous. The arbitrary nature of the lex loci 
contractus was not, therefore, perhaps as obvious in this case, as it 
would have been it the contract before the court had been an 
international sale or loan.®® 

The theory that _ the„,p„arties^_ by c hoosing a proper law othe r 
than the lex JocLjcon ^c i u Sj^caji ^ntract out of t h e perempto ry 
provisions of that , law, meets with th e ob^ction that it open s the 
door to law evasion and to the frustration of attempts to create 

[1939] A.C. 277 (P.G.). 

See above note 54. Cheshire, while critical of Dicey’s Exception 2 to Rule 160> 
is no less critical of Lord Wright’s reasoning in the Vita Food Case and 
especially of Lord Wright’s disapproval of The Torni (p. 335). In Cheshire’s 
view the decision in The Torm was correct, not because the law of Palestine 
was the lex loci contractus, but because it was the ‘ indigenous proper law ’ 
which the parties sought to evade. In effect, Cheshire says that Lord Wnght 
should haye approved of The Tomi on the ^und that the choice ^ Enghsh 
law in that case was not bona fide within the meaning of Lord Wright’s ovna 
dictum. The reasoning of Langton, J., [1982] P., at p, 37, which Cheshire 
quotes at p. 838, and whidi supports his view, was not, however, adopted 
by any of the members df the Court of Appeal* . Rabel, p. 426, approves of 
Tomi on another ground. 

See Rule 186, Sub-Buie 1, p. 584; Buie 13^, p. 619; Rule 140, p. 624, 
Mann, 18 B.Y.B.I.L. a937), p. 104; Cook, Chap. 14. 
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uniformity in commercial These objections are formidable. 

They can, however, be countered by a bold and judicious applica- 
tion of the doctrine of evasion, indicated by Lord Wright, and 
also by the recognised limitations of the proper law doctrine stated 
in Rule 137 above and in the Exception below. 

In the past, the view has also been advanced that, irrespective 
of the intention of the parties, the material validity of a contract 
is to be tested by the lecc loci solutionis.^^ In many cases the law 
of the place of performance will be the proper law of the contract, 
and this view will therefore often coincide with that adopted by the 
English courts, according to which this matter is governed by the 
proper law. As a general theory, however, the view that the 
validity of a contract is governed by the law of the place of 
performance is inconsistent with authoritative decisions of the 
English courts and opposed to the whole course of thought pursued 
by English judges when determining the question which is now 
under consideration. They first try to decide what is the country 
by the law of which a contract is substantially governed, and ask 
themselves whether a given agreement is an ‘ English contract ^ 
or a foreign, e.g., a ‘ French contract \ In determining this point 
they take into account both the terms of the contract itself and 
all the circumstances of the transaction, such as the character of 
the parties, the place where the contract is made, the place where 
it is to be performed, and so forth. When, from this general 
survey of the facts, they have made up their minds as to the 
country to which the contract belongs, then hold that not 
only the interpretation of the contract, ^ut also its validity, is 
governed by the law of such countQ^ In doing so they avoid the 
separation from one another of questions as to the validity and 
questions as to the effect of the contract. When, for example, the 
proper law of a contract for the sale of land is the law of the place 
where the land is situated, the validity of the entire contract wiB 
be judged according to that law. The obligation of the vendor as 
well as that of the purchaser must be valid according to the proper 
law, even if the purchaser has to pay the price in a different 
country. This practice has the merit of avoiding the ‘ scission ^ 
of the contract which is liable to ensue if the validity of either 

Cheshire, Ic.; Falconbridge, l.c,; Cook, pp. 427 ff. ; Gutteridge, 55 L,Q.B.,32^ 
(1939); Morris and Cheshire, 56 L.Q.B. 820 (1940); see also 21 E.Y3.LL. 
212-214, and Scrutton, Oharterparties and Bilk of Lading^ 14th ed., p.'vi, 

*2 See onte, Buie 136, Siib-Bule 1, p. 584. Babel, pp. 4w ff., appears to be 
opposed to this, but (p. 428) accepts it in its application to contracts con^ 
nected with only ono legal system. 

This is the view taken by Foote, pp* 396-413, who says that the legality of 
the making of the agreement also depends on the Ux loci contractus* 

See the decisions quoted in note 45, antCf p. 630, and, in addition, for Quebec^ 
^oslyn V. Bmter^ 1 L.O.LJ. 117. . _ ' 

The purchaser's obligation must, however, also be valid according' tp the 
law of the latter country, at any rate if English law is the proper law of the 
oontraet. See the Exception to Buie 141, post, p. 687. 
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party’s obligation is judged in accordance with the law of the 
country in which he has undertaken to perform.®® 

In order to do j^ustice teethe proper law d^trine, howej^er, we 
must bear in mind _i|^ limitations, or, m other werffs^nE^ extent 
of the real or apparent exceptions to the that the validity ^ 
a contract depends oi^its prpper la w. T hese exceptions flow &om 
the two principles that an English court will not enforce a contract 
which is opposed to fundamental principles of English public policy ^ 
or, in certain cases, to an English statute, and that nobody will be 
considered as liable to perform a contract, at any rate an English 
contract, in so far as the performance would be illegal by the law 
of the country in which it is to take place.®® Moreover, as stated 
above, ®^ a verbal declaration, or as Cheshire calls it, a * simple 
incantation ’ by which a given system of law is to govern the con- 
tract can have no force if the parties in fact intended to contract 
under another law. The intention which determines the proper 
law, and therefore in general the validity, of a contract, is the 
intention of the parties (exhibited usually by their conduct and 
by the nature of their agreement) actually and in fact to contract 
with reference to the law of a given country. This intention is 
quite a different thing from the intention which, in the absence of 
fraud and the like, must always exist, that a contract shall be valid ; 
it is a different thing also from the intention that a contract made 
in fact imder the law of one country shall, as to its validity, be 
governed by the law of some other country. This is clearly a 
result which cannot be effected by the will of the parties. If this is 
borne in mind, the objection that under the proper law doctrine, 
the legality of an agreement depends upon the arbitrary will or 
choice of the parties is removed. 

Illustrations 

1. X enters into a contract of employment with A & Co. The law of the 
Transvaal is the proper law of the contract. The contract contains a pro- 
vision which, though valid according to English law, is illegal according to the 
law of the Transvaal. This provision cannot be enforced in an English court®® 

2. A bond is made by X, the master of a foreign ship, hypothecating cargo 
laden on board the ship. The bond is valid according to its proper law, 
the law of the country to which the ship belongs, but is not valid according to 

See Wolfi, s. 436. Wolff’s criticism of the ‘ scission ’ principle, adopted from 
Savigny by the German and Swiss courts, applies with equal force to Eoote’s 
doctrine. If the parties clearly exhibit an intention to this effect a contract 
may be governed as to some of its terms by the law of one conntiy, and 
as to others by the law of another conntry: Hamlyn v. TaUisk^r Distillery 
[1894] A.G. 202. This, however, should not be presumed. 

See Buie 137, ante, p. 604, and Exception to Rule 141, post, p. 637. 

Rule 136^ Sub-Bule 1, note 28, p, 687, ante* 

Page 336. The difference between the ‘ indigenous proper law ^ doctrine and 
the view propounded in the text does not appear to be more^ than verbal. 
Unlike the question of capacity, the juoblem here under discussion is covered 
by authority so that a fonnulation similar to the one adopted in Buie 139 
could not have been embodied in the text. 

South African Breweries v. King [1899] 2 Oh. 173 ; [1^10] 1 Ch. 278 (C-A,). 
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English law. The bond is valid in England, le,, its validity is determined in 
accordance with its proper law 

5. A lends money to X at Monte Carlo to gamble at the public tables 
Gambling is permitted by the law of Monaco. The law of Monaco is the 
proper law of the contract. The contract is valid. 

4. By a charterparty entered into at Boston, Mass., by X & Co., a company 
incorporated in England, with A for the shipment of cattle in an English ship 
to England, it is provided, inter alia, that ‘ X & Co. shall not be liable for 
negligence of master and crew Such provision is valid by English law but 
is invalid by the law of Massachusetts. Cattle are injured on the coak of 
Wales through negligence of master or crew. English law is the proper law 
of the contract. The provision is valid, and X & Co. are not liable for the 
damage. 

6. In 1892 X, residing in Scotland, enters in England into a contract with A, 
which is to be performed, as to most of its terms, in Scotland. The contract 
contains this clause : ‘ Should any dispute arise out of tliis contract, the same 
to be settled by arbitration by two members of the London Corn Exchange 
or their umpire in the usual way The clause is then void under the law of 
Scotland, but valid under the law of England. The law of England is the 
proper law of the contract, and the arbitration clause is valid in Scotland.^® 

6. X enters in J ersey into a contract for the insurance of his stamp collec- 
tion with the Jersey agent of an English insurance company. The premiums 
and insurance moneys are payable in Jersey. The contract contains a provision 
for arbitration in England. The arbitration clause is void under the domestic 
law of Jersey. English law is tlie proper law of the contract. The arbitration 
clause is therefore valid in Jersey as well as in England.’’^ 

7. X & Co., an English firm having chartered an Esthonian ship, issue 
through their agents, a Palestinian company, bills of lading for the carriage 
of oranges from Jaffa to England. The bills of lading which are issued at 
Jaffa, contain the following clause: ‘This bill of lading wherever signed is to 
be ^construed in accordance with English law.’ According to the Palestine 
Carriage of Goods by Sea Ordinance, 1926, which embodies the Hague Rules, 
every bill of lading issued in Palestine must contain a statement that it takes 
effect subject to these Rules, and is deemed to take effect subject thereto 
notwithstanding the omission of such statement. An exceptions clause con- 
tained in the bill of lading which would have been valid in accordance 
with English domestic law, but which is void under the Ordinance, is held 
to be void as being contrary to the law of the place where the bills of lading 
were issued. 

8. X & Co., a company incorporated and carrying on business in Nova 
Scotia, issue in Newfoundland bills of lading for the carriage of a cargo of 
herrings from Newfoundland to New York. The bills of lading contain a 

70 The Gaetmo (1S82) 7 P.D. 137 (C.A.). Sec further, Chap. 25, Bnle 147, 
p, 665, post. 

71 Qmrner v. Colston (1842) 1 Phil, 147; Saxhy v. Fulton [1909] 2 K.B. 208 
(C.A.); ScoiHS Anonyme des Grands Mahlissements du Touyuet Paris-Plage 
V. Baumyart (1927) 96 L.J.K.B. 789. See Rule 137, p, 604, ante. 

7» Be Missouri Steamship Co. (1889) 42 Ch.D. 821, 330 (C.A.). 

7« Hamlyn v. Tallisher Distillery [1894] A.C. 202, a particularly strong case, ' 
as it was decided by the House of Lords sitting as a Scottish court of appeal 
See also N, V. Kmk Hoo Tong Bandel Maatschappij v. James Finlay i Co. 
[1927] A.O. 604; National Trust Co. v. Hughes (1902) 14 Man.L.E. 41; , ^ 
Albion Fire and Life Jns. Co. v. Mills (1828) 3 W. & S. 218; St. Patrick Ass. 

Co, V. Brebner (1829) 8 E. 51 ; Parken v. Royal Bfx^ohange Ass. Co, (1846) 8 

‘ 74 V. LaOloohe [1902] AC. 446 (P. 0.). ' , ^ 

7« So decided in The Torni [1932] P. 27, 78 (O.A.), but this case was dissent^ 
from in Vita Food Products Ino. v. Unm Shipping Co. [1989] A.C, 277 (P.Oj. 
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or indirectly violate the law of England, an English court will not 
enforce it, c.g., if a foreign contract involves the violation of the 
English customs or exchange control laws.^^ The application of 
English law in these cases can be justified by the principle of public 
policy stated in Rule 137 above, but it may also be possible to 
explain it by way of an exception to the general rule that the 
legality of a contract is governed by the proper law. In all these 
cases the contract will involve the doing in England of something 
which, whilst possibly lawful according to the proper law, will 
certainly be unlawful according to English law. English law will 
govern the legality of the performance in its capacity as the lex /on 
the public policy of which must be enforced in tlds country, but 
its application may also be justifiable on the broader ground that, 
whatever be the proper law, a contract the performance of which 
is illegal according to the lex loci solutionis will not be enforced by 
an English court, not, at any rate, if the place of performance is 
in England. 

The situation is similar in the converse case, i.e., if an English 
contract is to be performed abroad and is, or has become, illegal 
according to the lex loci solutionis. An English court will refuse 
to enforce an English contract the performance of which would 
directly or indirectly violate the law of the place of performance. 
Hence an agreement governed by English law for the payment in 
Spain of chartered freight beyond the maximum permitted by 
Spanish law will not support an action in England.®^ Where such 
a contract was illegal according to the foreign law ah initio and 
was made by the parties with the object of defying the foreign law, 
its invalidity will often follow from the general principle of English 
domestic public policy stated above in Rule 187. We are here 
mainly concerned with contracts which are not against the public 
policy of this country by reason of their interference with the 
friendly relations towards a foreign government, but which never- 
theless involve the doing of something unlawful according to the 
law of the country in which the contractual obligation is to be 
performed, e.g., because performance was rendered ifiegal by the 
lex loci solutionis after the making^ of the contract. If English law 
is the proper law of the contract, the consequences of illegality, 
whether initial or supervening, according to the law of the place 
of performance will be identical with those which arise from the 
initial or supervening illegality according to English domestic law 
of a contract to be performed in England. 

Up to this point the question of the consequences of illegality 
according to the lex loci solutionis is covered by authority. It is, 
however, doubtful and highly controversial whether, according to 

Be© Buie 187 , ante, p. 604, and see Biggs v. Lawrenoe ( 1789 ) 3 T.B, 454; ^ 

Olugas V. Pemluna {1791) 4 T.B. 466; Waymell v. Bead (1794) 6 T.B. 599; 

Lighifoot V, Tenant (1796) 1 B. & P. 662. 

BalU Bros, v. Gempania Naviera Sota y Aznar^ [1920] 2 K.B. 287 (O.A.)., 
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the English rules of the conflict of laws, illegality according to the 
lex loci solutionis as such has any effect on the validity or operation 
of a contract governed by foreign law and to be performed in a 
third country, i.e., in a foreign country other than that of the 
proper law. Would an Enghsh court enforce a French contract for 
the payment in Spain of chartered freight beyond the maximum 
permitted by Spanish law ? Would it hold that the consequences of 
such illegality are governed by Spanish law, the lex loci solutionis^ 
or would it leave it to French law, the proper law of the contract, 
to determine whether illegality according to the lex loci solutionis 
has any, and if so what, effect upon the validity and operation of 
the contract ? Would the English court make a distinction between 
initial and supervening illegality? Would it hold that, on grounds 
of English public policy, the contract is void if it was illegal 
according to Spanish law at the time of its making and both parties 
knew that they were acting in defiance of Spanish law, but that 
French law must control the consequences upon a French contract 
of a change in the lex loci solutionis introduced subsequent to the 
making of the contract ? Would it also be a matter for French law 
to determine the consequences of the initial illegality of the contract 
according to Spanish law in a case in which, at the time of the 
making of the contract, either party or both parties were imaware 
of the prohibition imposed by Spanish law? 

It has been argued that supervening iUegahty accoJ^di ng to the 
law of the place of performance does not as such prevent m English 
court from ooforclng the cojatract,Jtijakss itis governed iy English 
law. jHie principle stated in the Exception, it has been said, is not 
a principle of the conflict of laws at all, but merely an application 
of the English domestic rules with regard to the frustration of 
contracts, and hence no true exception to Rule 141. If this view 
is correct, a prohibition to perform the contract imposed by the 
lex loci solutionis after the making of the contract is no more than 
a fact to be taken into account by an English court in judging 
whether performance has become impossible. Whether an English 
court would enforce a French contract for the doing in Spain of 
something which Spanish law had forbidden after the making of 
the contract would depend on French law, and, in particular, on 
the French law of frustration of contracts.^^ There is no direct 
authority on the point. In Rdli Brothers v. Compania Naviera 

This is the view taken by Mann, 18 B.YR.LL. (1987), pp. 107-113, by 
Falconbridge, p. 333, by Cheshire, p 347, note 2, p. 349 ; Cheshire, Iniermtional 
GontractSy pp. 71-74, and by Eabel, pp. 535 ff. Cheshire, /.c,, foliowing Wolff, 
pp, 451-452, also points ont that the term ‘ invalid ’ may be an over-simplifi- 
cation and that it is ambiguous. These criticisms deserve the closest attention, 
but it has been felt not to be convenient to alter the wording of a Rule which 
has been judicially approved on so many occasions* See, in addition to the 
c^uotations above, p* 637, note BQt JjoTd Wright in the Court of Appeal in 
V. International Trustee^ etc. [1937] A.C, 600, at p. 519, and Lord Stemdale, 
M.R., and Scrutton, L.J., in BalU v. Sota y Asfnar [1920] 2 K.B. 287 at 
pp. 291, 300* 
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Sota y Aznar^^ Scrutton, L.J., was inclined to treat the principle 
of the Exception as an ‘ implied term % while Lord Sterndale, M.R. 
and Warrington, L.J,, applied it as a rule of the conflict of laws a 
view shared by du Parcq, L. J. (as he then was) in Kleinwort Sons 
^ Co. V, Ungarische Baumwolle Industrie Aktien-Gesellschaft.^^ 
But English law was the proper law of the contract in both cases 
and, in the Kleinwort Case^ London was the place of performance! 
The question under discussion did not, therefore, call for a decision 
in either case, and it is still open to the courts to treat this Excep- 
tion as a rule of English domestic law, a view which, both on 
practical and on theoretical grounds, has much to commend itself. 

Whatever be its nature and scope, the Exception to Rule 141 
does not apply, unless the country the law of which makes 
performance illegal is the locus solutionis, i.e,, the country in 
which, according to its express or implied terms, the contract 
is to be performed. It does not matter whether the person 
liable to perform would, by doing so, infringe the laws of the 
country in which he is resident or carries on business, or of 
which he is a national, if the law of that coxmtry is neither the 
proper law of the contract nor the lex loci solutionis. The decision 
of the Court of Appeal in Kleinwort Sons Co, v, Ungarische 
Baumwolle Industrie Ahtien-Gesellschaft has removed certain 
doubts and difficulties which had been created by a number of dicta 
in the earlier House of Lords case De Beiche v. South American 
Stores Ltd.^^ An English court will not allow a contracting party 
to refuse performance on the ground that by performing he would 
be infringing the law of the country in which he resides, if he has 
promised to perform elsewhere, unless the law of his residence is the 
proper law of the contract, or the enforcement of the contract would\ 
be against English public policy. Thus, currency restrictions cannot 
be successfully pleaded as a defence to an action for the performance 
of a monetary obligation, unless the relevant exchange control legis- 
lation forms part either of the proper law of the contract or of the 
lex loci solutionis. A foreign debtor who, under an English con- 
tract, has promised payment in London cannot take shelter behind 
the exchange control law of his own country, and the creditor may 
thus be able to enforce his claim against the assets of his debtor 

84 [1020] 2 K3. 287, 

88 [1939] 2 I<.B. 678, at pp. 697-698. It is true that, as pointed out by du 
Parcq, L.J., the English law of frustration of contracts rests on the basis 
of an implied term which can be negatived by an express term. But this 
applies only to supervening, not to initial illegality of the contract. Hence, 
the * domestic ’ view of the rule in BalWs Case does not lead to the absurd 
result that the parties to an English contract to be performed abroad can- 
contract out of the consequences of initial illegality according to the law of , 
the place of performance. ^ 

8« [1989] 2 678 ; to the same effect Trinidad Shipping Go. y* AUion [1920] 

A C 888 (P OO* 

[i9863'A»0. 148, at p. 168 (per Lord Sankey), also at p. 162 (per Lord 
of Kifiowen). The true explanation of the De Beiche Case appears to be that 
Chilean law was the proper law of the contract. 
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situated in England, although the debtor himself would have acted 
contrary to the law of his residence if he had attempted to utilise 
these assets for the payment of the debt,®® 

It must be further noted that, at any rate if the contract 
IS an English contract, it will .only be held invalid or inoperative 
on account of ille gality i f it actually nece^ssitates the performance 
in a foreign and Jrien^ly ^coimtiy of „ some a ct which is illegal 
by the law_of such country, if, in the words of Lord Wright, 
Uhe act in question is prohibited by the foreign law The 
validity or operation of an English contract will not be affected 
solely because the lex loci solutionis dispenses one party or 
both parties to the contract from the necessity of performing it in 
full.®® The debtor of a monetary obligation governed by English 
law is not entitled to deduct from his payment income tax payable 
at the source under the lex lad solutionis, though that law may 
permit such deduction.®^ Moreover, if performance need not 
take place actually in the locus solutionis, the contract is not ren- 
dered invalid merely by reason of illegality under the law of the 
place of performance.®^ But if it is the essential purpose of the 
contract to perform an illegal act in a foreign country, it will be 
invalid, although the parties might have carried out their share in 

See post, Rule 165, p. 750. 

International TrtLstee, etc. t. R. [1936] 3 All E.B. 407 (O.A.), at p, 480 
(per cunam). The decision was reversed by the House of Lords on another 
point [1937] A.C. 500; on the assumption that English law was the proper 
law the abrogation of the gold value clause by the American lex loci solutxoms 
would not have made payment in dollars on a gold basis illegal. 

This is the true explanation of Jacobs v. Credit Lyonnais (1884) 12 Q.B.D, 
589 (C.A,), the headnote of which is misleading. Performance of the contract, 
the proper law of which was Enghsh, had not become illegal under the 
Algerian lex lod solutionis, which merely gave the seller an excuse for non- 
performance by reason of impossibihty in circumstances in which Enghsh 
domestic law did not recognise frustration as a defence. Eor a similar 
situation, see Blackburn Bobbin Go. v. Allen d Sons [1918] 1 K.B. 640 ; [1918] 
2 K.B. 467; contrast Kursell v. Timber Operators and Contractors, Ltd. 
(1926) 96 L.J.E.B. 669 (C.A.). In all these cases the question was whether 
an Enghsh contract was frustrated owing to events abroad, obviously a question 
of Enghsh domestic law, at any rate if the alleged frustration does not originate 
m a legal prohibition, as it did in Cunningham v. Dunn (1878) 3 C.D.P. 443 
(C.A.), and in Ford v. Cotesworth (1870) L.E. 6 Q.B. 544 (Exch.Ch.). The 
view of Jacobs v. Crddit Lyonnais taken above is approved in Ralli Bros. Y. 
Sota y Aznar [1920] 1 K.B. 614, at pp. 631-633; [1920] 2 E.B. 287, at 
pp. 292, 297, 301. 

Spiller Y, Turner [18973 1 Oh. 911; Indian and General Investment Trust, Ltd. 
Y. Borax Consolidated, Ltd, [1920] 1 E.B. 639; see also London and South 
American Investment Trust, Ltd. Y. British Tobacco Co. (Australia), Ltd. 
[1927] 1 Ch. 107. 

Fwness Withy d Go. Y. Bederi-Aktieholaget Banco [1917] 2 E.B. 873, at 
p. 876, per Bailhache, Jp On a similar doctrme Scrutton, L-J., would haYe 
upheld the contract in Foster y. Driscoll [1929] 1 K.B. 470, at p. 497, but 
Lawrence and Bankey, LJJ., held that the intention was to violate the United 
States prohibition legisMon and that the contract was therefor© against public 
policy. See also Waugh y. Morris {1873) L.E. 8 Q.B. 202, and Smith y. 
Benton (1890) 20 OM. 344. 


41 



642 


CHOICE OF LAW 


the contract without themselves performing in that country an act 
in contravention of its laws.®^ 

In the previous editions of this book it was suggested, with some 
hesitation, that the Exception did not apply to contracts made in 
violation, or with a view to the violation, of the revenue or trade 
laws of a foreign country not forming part of British territory. 
There is no direct ^ authority on this point. Lord Mansfield’s 
dictum : ‘No country ever takes notice of the revenue laws of 
another ’ is not supported by any ‘ trustworthy authority The 
cases cited in support of the doctrine that an English court would 
enforce a contract to break the revenue or trade laws of the lex loci 
eolutionis are mostly not of a recent date.®® Nor would it seem to 
be relevant in the present context whether and to what extent an 
English insurance policy is invalidated by reason of the fact that 
the insured adventure violates the revenue or trade laws of a 
foreign State,®^ whether the assured must be identified with the acts 
of his own government and precluded from being indemnified for 
its consequences under an English policy,®® or whether an English 
imderwriter is entitled to avoid the policy by reason of the non- 
disclosure of a foreign embargo.®® All these are matters of the 
English domestic law of marine insurance and to some extent mat- 
ters of English domestic public policy. In all these and similar 
cases no question arises concerning the performance of a contractual 
obligation in the coxmtry the laws of which prohibit such perform- 
ance. The contracts involved are insurance contracts which are 
entirely to be performed in England. The doctrine that the law of 
England does not pay any regard to the revenue laws of a foreign 
State does not, it is submitted, extend beyond the recognised prin- 
ciple that an English court will not directly enforce foreign tax 
claims or judgments for the payment of foreign taxes. This prin- 
ciple applies not only to countries which are politically foreign, 
but also to countries which form part of British territory.^ The 
principle tentatively stated in the previous editions of this work 
would therefore lead to the inevitable result that an English con- 
tract involving, the smuggling of dutiable goods into Australia 
would be valid. The absurdity of the conclusion demonstrates the 

See Foster v. Driscoll [1929] 1 K.B. 470. 

Holman v, Johnson (1775) 1 Cowp. 341. 

Anson on Contracts^ 19th ed., p. 218; see also per Sankey, L.J., in Fosters, 
Driscoll [1929] 1 K.B. 470, at pp. 616-519. In the 5th (1932) edition of 
this work the learned editor stat^ that the doctrine was now out of fayour 
(p. 658, note (g) ). 

«« See notes 97 to 99, post. ^ ^ 

PlancU y. Fletcher (1779) 1 Doug. 238; Lever v. Fletcher (1780) 1 Park Ins. 
607 ; also Boucher v. Latoson (1786) Cas.tcmp.Hardwicke 86^ 89, 196. 

Simeon v. Bazeit (ISIS) 2 M. d; S. 94; Bazett v. Meyer (1814) 6 Taunt, 824. 
Fruncis y. Sea Insurance Co, (1898) 3 Com.Cas. 229, Cp, also Sharp v, Taylor 
(1848) 2 Phil. 801, 816, and the Scottish cases UlemenU v. Macaulay (1866) 4 
M. 588, and Oelot v. Stewart (1871) 9 M. 106. 

^ Municipal Council of Sydney v. Bull [1909] 1 E.B. 7. 
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falseness of the principle. In recent years this principle has come 
in for criticism from the Bench ^ and the decisions on exchange 
control legislation would appear implicitly to contradict it.® There 
is no valid reason why an English court should regard as void a 
contract to pay money in violation of foreign currency legislation 
which forms part of the proper law or of the lex loci solutionis^ but 
should enforce the contract if the legislation involved regulated the 
export or import of commodities and not of currency. Revenue 
and trade laws cannot nowadays be viewed in isolation from the 
remainder of the legislation of a country. They often serve econ- 
omic as well as financial purposes. Abuses can always be checked 
by the doctrine of public policy. 

There are a number of cases, decided between 1789 and 1796/ 
concerning the validity of a contract involving the smuggling of 
goods into England or other parts of British territory. These 
cases, it is submitted, rest entirely on principles of domestic English 
law, and do not seem to yield a general proposition that a contract 
is invalid in so far as it forms part of a transaction which is unlaw- 
ful by the law of the country where the transaction is to take place. 
The second branch of the Exception as stated in previous editions 
does not seem to be of practical significance in any case not covered 
by the first branch and has, therefore, been omitted. 

Illustrations 

1. A, a Spanish shipowner, contracts in London with a British charterer, X, 
to carry goods on board his ship from Calcutta to be delivered to a Spaniard 
carrying on business in Spain, at Barcelona. X agrees to pay freight to A 
at the rate of £60 per ton of the cargo to be carried for X on delivery at 
Barcelona. The contract is an English contract. The goods duly arrive at 
Barcelona. Before the arrival of the goods a Spanish law has been passed 
that such goods, viz., a cargo of jute, should not be delivered, sold, or paid 
for in Spain at a rate higher than in English money £10 per ton. X is willing 
to pay £10 per ton, but refuses to pay more than £10 on Ibe ground that he 
cannot do so without breaking the law of Spain. A has no right of action.^ 

2. X & Co., a shipping firm, contract with A to carry goods from Trinidad 
to the United States on terms which involve the payment of a rebate on the 
freight by the shipping firm. The proper law of the contract is the law of 
Trinidad. The rebates are payable in Trinidad. The payment of the rebates 
is made illegal by an Act of Congress. A sues X & Co. in the Trinidad court 
for repayment of the rebates. X & Co., who are an English company with 
th^r head office in London, but who have branch offices in Trinidad and in 

2 See above, note 95, and per Serutton, L.J., in Ralli Bros, v, Sota y Assnct 
[1920] 2 K.B. 287, 300. See on the other hand Indian and General Invest- 
ment Trusty Ltd, V. Bora^ Consolidated, Lid, [1920] 1 K.B. 639, at p. 650, 
per Sankey, J. ; Trinidad Shipping Go, v. Alston [19^] A.C. 888. 

® E,g., De Seiche v. South American Stores, Ltd, [1935] A.C. 148; St, JPierre 
V. South American Stores, Ltd, [1937] 3 All E.B. 349 (C.A.). See also 
Kleinwort, Sons d Co, v. Ungansohe BmmwoUe Industrie Aktten-QeselL 
sohaft [1939] 2 K.B. 678, where, e,g,, MacKinnon, hJ., left no doubt that 
the defendants would have succeeded if the debt had been payable in Budapest. 

* See ante, note 81, p. 638. For a full discussion, see Benjamin on Sale, 7th ed. 
{1931), p. 621, pp. 626-527. 

® BalU Bros, v. Gompania Naviera Sota y Aznar [1920] 2 K.B. 287 (C.A.). 
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New York, plead that payment will expose them to prosecution in the United 
States. The United States law, which does not form part either of the proper 
law of the contract or of the law of the place of performance, is no excuse 
for non-payment of the rebates.® 

3. A & Co , an English bank, open an acceptance credit to X, a Hungarian 
firm. When the credit expires X refuse to pay in London on the ground that, 
by Hungarian legislation, it is illegal for them to remit money abroad, to 
acquire British currency, or to dispose of any assets outside Hungary. This 
is no defence to A & Co.’s claim. English law is the proper law of the con- 
tract, the money is payable in London, and Hungarian law cannot affect the 
legality of a contractual promise neither governed by Hungarian law nor to 
be performed in Hungary.” 

4. By a charterparty made in English language and form X & Co., an 
English firm of shipowners, undertake to load deadweight at Malta, to proceed 
to a Spanish port, and there, after discharge of the deadweight, to load a cargo 
of fruit for carriage to England. X & Co and A, the charterer, knew that 
the ‘ deadweight ’ was to consist of military stores. X & Co. are prevented by 
Spanish Government regulations from discharging the ‘ deadweight ’ and the 
ship proceeds to Gibraltar, An action by A for damages for breach of 
contract is dismissed in England.® 

5. A United States company issue to A & Co., an English company, 6 per 
cent gold bonds, capital and interest payable in London, under a contract to 
be governed by English law. X & Co. guarantee to A & Co. the payment 
of interest. A tax of 2 per cent, is imposed by Congress on income derived 
by foreign corporations from interest on bonds of companies resident in the 
United States. This law is no answer in England in an action by A & Co, 
against X & Co. on the guarantee, claiming payment in full of the 6 per cent 
interest without deduction in respect of the tax ® 

6. X contracts with A in England to smuggle goods into France. The 
contract is (semhU) invalid, and an action for the breach thereof cannot be 
maintained in England, not at any rate if both parties were actively engaged 
in smuggling the goods into France.^® 

X contracts to purchase from A in England 3,600 tons of coal to be 
shipped in New South Wales at 17s. 9d. a ton delivered on board ship, the 
price to be paid in London. After the contract is made, the price of coal in 
New South Wales is raised by governmental order 4s. a ton. A claims pay- 
ment from X at the rate of 21s. 9d, a ton. A cannot (semble) recover more 
than 17s. 9d.^^ 

® Trinidad Shipping and Trading Co,, Ltd. v. Alston [1920] A.C. 888 (P.C.). 
Lord Farmoor who delivered the judgment of the Board said (at p. 891) 
that the contract was governed by * British ’ law, but he must have meant 
the law of Trinidad, which is, of course, a ‘ British * law. 

^ Kleinuoort, Sons <& Co. *v. Ungansche BaumwolU Aktien-Gesellsohaft [1939] 

2 K.B. 678 (O.A.). 

® Cunningham v. Dunn (1878) 3 C.P.D. 443 (C.A.), following Ford v. Cotesworth 
(1870) L.B. 5 Q.B. 644 (Bxch.Ch.); contrast CanUere Namle Triesttna 7.^ 
Russian Soviot Naphtha Export Agency [1926] 2 K.B. 172 (O.A.), esp. per 
Atkin, L.J., at pp. 208-211. Bather v. Hodgson (1814) 3 M, & S. 267, and 
Spence v. Ohadmioh (1847) 10 Q.B. 617, are of uncertain authority. 

• Indian and General Investment Trust, Ltd. 7. Borax Consolidated, Ltd. [1920] 

1 K.B. 639, following Spiller v. Turner [1897] 1 Oh. 911. Of. London and 
South American Investment Trust v. British Tobacco Go. (Australia) f Ltd. 

‘ [1927] 1 Oh. 107, and contrast Delage v. Nugget Polish Co. (1906) 92 L.T. ,682, ^ 

where the Eevenue Act was British, 

See the cases mentioned m note 81, ante, p. 638, and, m addition, Smith v. , 
Marcmnay (1796) Feake Add.Cas, 61, and see per Sankey, L.J., in Foster v. 

^ DrkcQll [1929] 1 K,B. 470, at p. 618. . 

^ Suggested by Mann, George d Go., Ltd. v. Brown, The Times, July 1, IW. 



CONTEACTS — GENERAL RULES 


645 


8. A makes in England a promissory note, payable in New York at a rate 
of interest usurious under New York law. A is sued in England by X. The 
claim cannot be enforced.^2 


3. THE INTERPRETATION AND EFFECT OF CONTRACTS 

Rule 142. — The interpretation of a contract and the 
effect, i.e., the rights and obligations under it of the 
parties thereto, are to he determined in accordance with 
the proper law of the cont ract. 

Comment 

The^.laws Qfjdi5^eRt.ji0jmtries di ffer as t o the in cide nts 
they attach to a given contract. The true meaning and the elect, 

Ahter Cloyes v. Chapman (1876) 27 U C C.P. 22. This question has been 
much discussed in America ever since Story dealt with it at length ss 291 ff 
12 Lloyd V. Gmhen (1865) L.E. 1 Q.B. 115; The Gaetano (1882) 7 P.D. 137 
(C.A.) ; Chartered Bank of India v. Netherlands Co. (1882) 9 Q B.D. 118 ; 
(1883) 10 Q B.D. 521 (C.A.); Jacobs v. Crddit Lyonnais (1884) 12 Q.B.D, 
689 (C.A.) ; Re Missouri Steamship Co. (1889) 42 Ch.D. 321 (C A ) ; The 
August [1891] P. 328, 340; Gibbs y. SociiU Industnelle, etc. (1890) 25 Q.B.D. 
399, 406-7 (C.A.); Chatenay v. Braziliant etc., Telegraph Co. [1891] 1 Q.B. 
79 (C.A.); Hamlyn v. Tallisker Distillery [1894] A.C 202; South African 
Breweries, Ltd. v. King [1899] 2 Ch 173; [1900] 1 Ch. 273 (C.A.); Royal 
Exchange Assurance Corp. y. Vega [1901] 2 K.B. 567, [1902] 2 K.B. 384 
(C.A.) ; British South Africa Co. Y. De Beers Consolidated Mines [1910] 
2 Ch. 602, 612; [1912] A.C. 52; Tnnidad Shipping Co. y. Alston [1920] A.C. 
888 (P.C.); Spurrier v. La Cloche [1902] A.C. 446; Jones y. Oceanic Steam 
Navigation Co. [1924] 2 K.B. 730; The Industrie [1894] P. 68, 73 (C.A,); 
Rowett Leakey d Co. v, Scottish Provident Institution [1927] 1 Ch. 55 (C.A.) ; 
Perry Y. Equitable Life Assurance Society, etc. (1929) 45 T.L.E. 468; The 
Adriatic [19&] P. 241; Ruby Steamship Corp. Y. Commercial Union Assurance 
Co., Ltd. (1933) 39 Com.Cas. 48 (C.A.); Adelaide Electricity Supply Co., Ltd. 
Y. Prudential Assurance Co., Ltd. [1934] A.C. 122; AssicuraztorU Generali y. 
Cotran [1932] A.C. 268 (P.C.); De Bedche y. South American Stores, Ltd. 
[1935] A.C. 148; The Njegos [1936] P. 90; St. Pierre y. South American Stores,, 
Ltd. [1937] 3 All E.E. 349 (C.A.); Re Anchor Line, Ltd. [1937] Ch. 483; Aucfe- 
land Corporation Y. Alliance Assurance Go., Ltd. [1937] A,C. 687 (P.G.); 
R. Y. International Trustee, etc. [1937] A.C. 6(X); Mount Albert Borough 
Council Y. General Mutual, etc., Ltd. [1938] A.C. 224 (P.C.); De Bueger v. 
Ballantyne <6 Co. [1938] A.C. 462 (P.C); Vita Food Products Inc. Y. Unus 
Shipping Go., Ltd. [1939] A.C, 277 (P-C.); Ocean Steamship Go., Ltd. y. 
Queensland State Wheat Board [1941] 1 KJB. 402 (C.A.); Kadel Chajkin, 
etc., Ltd. Y. Mitchell Gotts d Go. (MMle East), Ltd. (1948) 64 T.L.E. 89; 
British Controlled Oilfields Y, Stagg [1921] W.N, 319; Municipal Council of 
Johannesburg y. D. Steward d Co. (1902), Ltd. [1912] S.C. 53 (H.L.); James 
Bowden d Co. y. Powell Duffryn Steam Coal Go., Ltd. [1912] S.C. 920 ; German 
Savings Bank Y. Titrault 4904) Q.B.27, S.C. 447; John Morrow, etc. Co. v. 
Hankin (1919) 68 S.O.E. 74; Re NaubeH (1920) 46 O.L.E. 210; Barcelo Y. 
Electrolytic Zinc Co. (1932) 48 C.L.E. 391; Merwin, etc., Ltd. y. Moolpa, 
etc.. Lid. (1932) 48 ’C.L.E. 665; Wanganui, etc., Board v. Australian Mu&ai 
Provident Society (1934) 50 C.L.E. 581; McClelland Y. Trustees Executors, 
etc.. Ltd. (1936) 55 0,L.E. 482; Berman y. Wmrm [1943] T.P.D. 213; see 
Cheshire, p. 307; Cheshire, International Contracts, pp. 74-81; WolS, 
ss. 214, 432-437; Westlake, pp. 297-299; Foote, pp. 415-423; Falconbridge, 
Cbs>v, 14, § 5; ss. 480-^1; Lorenzen, Chap. 10; Eabel, pp. 532 S.; 

pp. 539 f. The difference between Story, §§ 263-26&f, §§ 270-272, §§ 280 S,; 
and Savigny, § 374, is not as great as it appears to be at first sight. 
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i.e.f the rights or obligations of the parties^ cannot be determined 
until we have ascertained the law by which the contract is to be 
governed. 

The one general principle which the law of England supplies for 
the answer to this inquiry is, ^ that the rights of the parties to a 
contract are to be 3udged of by that law by which they intended 
(to bind), or rather by which they may be justly be presumed to 
have bound themselves ^ You must have regard to the law 
of the contract, by which I mean the law which the contract itself 
imports is to be the law governing the contract In other words 
the meaning and expect of every contract depends upon the law by 
which the parties intended it to be governed, i.e., upon its proper 
law. 

This general principle applies both to the interpretation or 
explanation of a contract and to the effects of a contract, i.e., the 
rights and obligations of the parties under it. 

Interpretation . — That a contract must be expMn^„ ia^acQord- 
ance with its proper law, in so far as its meaning depend s on 
nical, legal or commercial terms pr^igmn rides of^^ of 

trade, is almost self-evident. The aim of a court, when called upon 
to interpret a contract, must be to give to it the sense which was 
affixed to it by the parties when entering into it. But if the law 
and the usage to which the parties looked be disregarded, a sense 
may be given to the terms of their agreement totally different from 
the sense which they were intended to bear. Thus, the term ^to 
ship ^ means in England, ^ to place on board while in America it 
frequently denotes, ^ to load on a train Which of these two 
meanings was intended by the parties must be ascertained in 
accordance with the canons of construction which form part of the 
proper law. This does not mean that in an English contract the 
words ‘ to ship ’ must always be given their English in preference 
to their American meaning. What it does mean is that whether 
they bear one meaning or the other is a question which must be 
decided in accordance with the methods of interpretation which form 
part of English law. If, on the other hand, the contract before 
the court is governed by the law of the State of New York, the law 
of that State will have to determine which of the two meanings of 
the words the parties must be held to have had in mind. Again, 
if there is a reference to a payment in gold in a contract imposing 
a monetary obligation, it will be for the proper law to say whether 
this is to be interpreted as a simple reiteration of a statutory 
definition of the currency unit,^’^ or as a gold coin clause, or as a 

1 * Lloyd V. Guibert (1865) L.B. 1 Q.B. 115, 128, per Willes, J. 

Re Missouri Steamship Co, (1^9) 42 Ch.D. S 21 , 336, per Halsbury, C. 
See Mowbray and Robinson v, Rosser (1922) 91 L.J.K.B. 624 (C.A.) ; comp^ire 
also Rowett Leakey d Co. v. Scottish ProviderU Institution [1927] 1 Ob, 65 
*(C.A.), and, for Canada, Sanitary Packing Co. v. Nicholson and Bain (1916) 33 
W.I 4 .E. 694. 

St. Pierre v. South American Stores^ Ltd. [1937] 3 All B.B. 349. 



CONTRACTS — GENERAL RULES 


647 


gold value clause.^® If an English contract provides for the pay- 
ment of ^ pounds ’ in Australia, English law will be applied by the 
court in deciding how the term ^ pound ^ is to be construed, ue,j 
whether the amount owing by the debtor to the creditor must be 
measured in English or in AustraKan currency* By virtue of a 
rule of interpretation which forms part of English domestic law 
the meaning to be attached to a term connoting a currency unit is 
that which it bears at the place of payment, unless a contrary inter- 
pretation can be shown to have been in the minds of the parties* 
Thus, in the example given, Australian currency will be owed by 
virtue of English law.^^ 

To constru e a contract in aceordaj ice„KithJjl:s..prjape:Llg^ 3ttieans 
to apply the rules of c onstruction whic h form part of that law, ‘ If 
the law applicable to the case has ascribed a peculiar meaning to 
particular words, the parties using them must be bound by that 
meaning If, on the other hand, the proper law attaches no 
specific meaning to the words used, the intention of the parties must 
be ascertained, and it must be ascertained in accordance with * any 
established principle of construction of the particular instrument^ 
which forms part of the proper law.^^ Thus the proper law will 
have to decide how far trade usages must be deemed to be incor- 
porated in the contract for the purposes of its construction, how far 
words used in a contract must be interpreted in the light of negotia- 
tions which preceded or accompanied or followed the conclusion of 
the contract, how far the correspondence between the parties may 
be used in order to ascertain the meaning they attached to the 
words used in the instrument, etc* ^ When an action is brought in 
London on a contract which is a Chilean contract, to be interpreted 
by Chilean law, the Chilean law in relation to matters which may 
be taken into account in interpreting the contract applies just as 
much as it would apply if it were to be determined in Chile To 
exclude from application those parts of the foreign law of contract 
which in English domestic law are classified as belonging to the 
law of evidence would be tantamount to distorting the foreign law 

Feist V. SocUti Intercommunale Beige d'Electriciti [1934] A.C. 161. 

Adelaide Electricity Supply Co,, Ltd, v. Prudential Assurance Co,, Ltd, 
[1934] A.C. 122, overruling Broken Hill Proprietary Co., Ltd. v. Latham 
[1933] Ch. 37.3 (C.A.), as explained by Lord Wright in Auckland Corporation 
V. Alliance Assurance Co,, Ltd. [1937] A.C. 587, at pp. 603 if. See also 
King Line, Ltd. v. Westralian Farmers, Ltd. (1932) 48 T.L.R. 598 (H.L.) 
and De Bueger v. Ballaniyne d Co. [1938] A.C. 452 (P.C.). This interpre- 
tation is based on the view taken m the Adelaide Case by Lord Wright at 
p. 155, that the two currencies were different currencies, a view not shared 
by Lord Warrin^on, Lord Tomlin, and Lord Bussell of Eillowea. See 
Mann, Legal Aspect of Money, Chap. 6, see esp. p. 179. 

20 Di Sora v. PMUtps a663) 10 H.L.C. 624, per Lord Chelmsford, at p. 638. 

21 Ihtd,, per Lord Chelmsford, at p, 639; see also, at p. 633, per Lord Cranworth: 
The court must obtain, inter aha, ‘ evidence^ of any p^uhar rules of con- 
struction, if any such rules exist by the foreign law*. 

22 St. Pierre v. South American Stores, Ltd. [1937] 3 All E.B. 349, at p. 351, 
per Greer, L.J. 
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and to refusing to give effect to the intention of the parties. How 
these matters are to be proved is a question to be answered by the 
lex foriy but what facts should be allowed to throw light on the 
intention of the parties is to be determined by the lew causae^ i.e. 
the proper law of the contract. In this case the characterisation 
used by the English system of the conflict of laws does not coincide 
with that used in English domestic law.^® 

The principle that a contract inust be construcdJiLi^cordance 
with ils proper law is subject to an important exception^in ft£case 
of foreign^ money obligations.^ If, e.g., a sum expressed in 
Spanish pesetas is owed under a contract governed by the law of 
Gibraltar, the meaning of the term ^ pesetas ’ has to be ascer- 
tained in accordance with the law of Spain and not in accordance 
with the law of Gibraltar. ‘ The currency in any particular country 
must be ascertained in accordance with the law of that country 
As soon as a contract refers to a currency other than that of the 
proper law, it is for the lew monetae and not for the proper law to 
define what are and what are not units of that currency. But it is 
for the proper law, and not for the lew monetae^ to determine 
whether a creditor has a right to ^ revalorisation \ i.'e., whether, in 
view of the depreciation of the currency in which the debt is 
expressed, he can claim a payment in addition to that of a sum 
nominally equal to the sum agreed upon.^® 

Effect , — The rights and obligations under a contract of the 
parties thereto, no less than the meaning of the terms employed 
therein, must be determined with reference to the law which the 
parties had in view when they came to an agreement. For, if a 
contract made with a view to the law of one country be given 
effect in accordance with the law of some other country, it is all 
but certain that the end of the contract will not be attained, but 
that one or each of the parties will acquire rights or incur liabilities 
different from those which the agreement was intended to confer 
or impose. 

8ee aMe^ p. 62. 

Pyrmontt Ltd* v. Schott [1939] A.C. 146. See also Perry v. Equitable Life 
Assurance Society (1929) 46 T.L.E. 468; Re Chesterman's Trusts [1923] 2 
Ch, 466 (C.A.) ; Ottoman Bank v. Chaharian [1938] A.C. 260 (P.C.) ; and see 
Maim, LOm Chap. 7, where further eases are cited at pp. 196-197, note 3. 
relevant decisions, Hopkins v. Gompagnie Internationale des Wagon^Lits^ 
and Franklin' v* Westminster Bankt are printed ibid, pp. 312 See post, 
Buie 160. 

Per Lord Wright in Ottoman Bank v. Chakarian [1938] A.O. 260, at p. 278. 
* The obligation , , . (is) to pay in whatever at the date of repayment . . . (is) 
legal tender and legal currency in the foreign country whose money , . . (is) 
lent. . . * The form in which . . . payment is to be made must be regulated 
by the municipal law of the country whose unit of account is in question ...» 
per Lord Porter, delivering the judgment of the Privy Council in PyrmmU 
Ltd. V. Schott [1989] A.O. 146, at pp. 157-168. 

3* Anderson, v. Equitable Life Insurance Society (1926) 134 L.T, 667 {C.A)f 
ccmtrast KomaUki v. Oppenheimer [1937] 4 All E.B. 133. See post^ Buie 
161. 
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The application of this principle in practice meets with difficul- 
ties in those cases in which a contractud obligation is^ according to 
the contract, to be performed in a country other than that of its 
proper law. As pointed out above, the method and manner in 
which a contractual obligation is to be performed is governed by the 
law of the place of performance.*^ It is therefore for the lex loci 
solutionis and not for the proper law of the contract to decide in 
what units of currency an obligation is to be discharged, i.e., tokens 
of what currency have to be handed by the debtor to the creditor 
or in what units a remittance by the debtor to the creditor £as to 
be expressed.^® But, in spite of a number of dicta which appear to 
imply a different view, this does not mean that the effect of a con- 
tract is determined by the law of the place of performance as such. 
The substance of the obligations, wherever they are to be per- 
formed, is governed by the proper law. The difference between a 
question concerning the effect of the contract and a question 
concerning the mode of its performance can be illustrated by 
the case mentioned above of an obligation arising from an Eng- 
lish contract to pay ‘ pounds ’ in Australia. Australian law will 
decide in the units of what currency the debt must be paid, but 
English law will decide in the units of what currency the debt must 
be measured, i.6., how many Australian poimds must be paid. 
English domestic law is to the effect that in the absence of evidence 
to the contrary the parties are deemed to have intended to measure 
the obligation in terms of the currency unit as understood at the 
place where the contract is to be performed. It is for this reason 
and for this reason alone that, if the rate of exchange between the 
English and the Australian pound is tmfavourable to the latter, the 
creditor cannot claim an amount of Australian currency units 
equal in value to the same amount of English currency units, but 
must be satisfied with a payment of a number of Australian 
‘ poimds * equal to that in which the debt was nominally expressed. 
It is believed that this line of reasoning opens a way towards a 
solution of the problems raised by the case of Adelaide Electricity 
Supply Co., Ltd* V. Prudential Assurance Co,, Ltd*^'^ and by the 
apparent contradiction between that decision and a number of sub- 
sequent cases.*® 

A further difficulty is created by the problem of how to distin- 
guish between the effect of the contract and the remedies which are 
available for its enforcement. Whether a contract gives rise to a 

Rule Sub-Rule 8, ante^ p. 593. 

See on this Mann, Lc,, Chap. 8. 

[1934] A,C. 122; see note 19, anU, p. 647, and see Goldshrough Mori and Go., 
Ltd. V. Ball [1948] T.Ii.R. 145. 152. 

Especially Mount Alhert Borough Council v. Australasian, etc.. Assurance 
Society, Ltd. [1988] A.O. 224. See, however, per Greer. I 4 .J., in New Bruns- 
wick Ry. v. British and French Trust Corp., Ltd. [1937] 4 All E-R. 616, at 
pp. 522, 526, per Scott, EJ., iW., at pp. 539, 648, and, in the House of Lords 
per Lord Bomer [1939] A.C. 1, at p. 44. The case wa^ decided on another 
ground nnconneeted with the conflict of laws. 
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claim for performance or to a claim for damages, whether, in the 
event of a breach of contract, the other party has a right to rescind 
it, whether interest is payable on a debt — all these are matters 
which, on a proper analysis, should be regarded as affecting the 
rights and obligations to which the contract gives rise. While it 
is clear that, in the view of the English courts, the liability to pay 
contractual interest and the rate of such interest are determined by 
the proper law,^^ it appears to be a generally accepted view that the 
measure of damages is, in an English court, governed by English 
law, whatever be the proper law of the contract.®^ This principle is 
apt to deprive a party of rights he would have enjoyed under the 
proper law or to confer upon him an uncovenanted benefit merely 
owing to the fact that he happened to be able to invoke the juris- 
diction of an English court.^^ Its rigour could be mitigated if, 
following Cheshire’s suggestion, the courts could separate from the 
question of the measure of damages that known as the ‘remote- 
ness of damage ’ and hold that it was one of the effects of a 
contract to determine what events may and must be taken into 
account in assessing the damage for which a party is liable.^^ One 
cannot, on the other hand, expect that English courts will ever 
enforce foreign created contractual rights for the enforcement of 
which no machinery is available in this country, such as a right 
to the specific performance of a contract not so enforceable 
according to English domestic law. 

liiustrations 

L A, a British subject domiciled and resident in England, effects a life 
assurance policy with X k Co., an insurance company incorporated in the 
State of New York. The policy is taken out for the benefit of A’s 
wife and contains a clause that the money is payable to her ‘ for her sole use 
in conformity with the statute*. This is a reference to an American statute, 
but, since the proper law of the contract is English, it is for English law to 
decide how much of the American statute is incorporated in the contract®® 

2. A & Co,, a company incorporated and carrying on business in England, 
insure tlie life of their debtor, with X k Co., an insurance company 
incorporated in Scotland with its head office at Edinburgh. The policy is 
taken out in London and issued by the London branch office of X & Co. It 
contains a warranty against suicide within six months which ‘ shall not affect 
the interests of bona fide onerous holders*. The proper law of the contract 
is English, and the term ‘bona fide onerous holders’, a technical term of 
Scottish law, is to be given the primary meaning it bears in accordance with 

See posty Buie 167, p. 708. 

Bee postf Chap. 32. 

See, for an enumeration of some of the questions which, under this Buie, are 

f overned by the lex jori, Wolff, s. 226, See also Scbmitthoff, pp. 866 ff 
wCcording to the Bestatement, the Ux loci solutionis determines the measure 
of damages for breach of contract, § 872. The English practice to apply the 
lex fori IS not generally adopted in the United States, see Beale, s. 418.1, p. 
1888, Goodrich, s. 88. 

Bp. 850 ff; cf. Cheshire, Intematioml Contracts, pp. 88-90. 

Ex p. Beoer (1887) 18 Q.B.E. 660 (C.A.), Cf. Orosland v. Wrigley (1896) 78 
Ii.T. 60, 827 (O.A,). 
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English canons of construction If this interpretation had yielded no meaning 
at all, the technical construction of Scottish law might have been relevant.^^ 

3. X, a Frenchman resident in Paris, agrees to pay to A, a Belgian 
resident in Brussels, 100,000 ‘ francs If the proper law’' of the contract is 
English the parties will be deemed to have intended the debt to be expressed 
in the ‘francs’ current at the place of payment which, according to English 
law, would be Brussels,^® 

4. By a contract made in Paris A, a citizen of Chile domiciled in France, 
leases a house at Santiago de Chile to X & Co , a company incorporated in 
England and carrying on business in Chile. For the purpose of the contract 
both parties ‘ choose a domicile ’ in Chile, i e., they agree that the contract is 
to be governed by the law of Chile. The rent is fixed at ‘93,500 pesos of 
183,057 millionths of a gramme of fine gold’ per month, to be paid at the 
option of A either in Chile or by remittance to Europe. The meaning of the 
reference to gold in the contract must be ascertained in accordance with 
the law of Chile, wherever the money is payable, and, in the absence of any 
collateral verbal agreement (which w-ould be relevant according to the law of 
Chile), it must be interpreted as a mere repetition of the statutory definition 
of the Chilean currency unit, and not, as it might have to be interpreted 
according to English domestic law,^® as an undertaking to pay as many 
Chilean paper pesos as would enable the creditor to acquire an equivalent 
amount in gold.^^ 

5. In 1935 X borrows 500,000 Spanish pesetas from A in Gibraltar. 
Pesetas are not legal tender in Gibraltar, but are in frequent use there. In 
1936 the Spanish Government prohibits the export and import of peseta notes 
unless they are accompanied by an authorisation called a ‘guia’. Notes 
circulating outside Spain without a ‘ guia ’ cease to be legal tender according 
to Spanish law. Since it is for Spanish law to define the meaning of the unit of 
account of its currency, and as peseta notes without guias are not units of 
account according to Spanish law, X cannot perform his contractual obliga- 
tion by tendering peseta notes unaccompanied by guias 


4. THE DISCHARGE OF CONTRACTS 

Rule 143. — Tlie_ nf thp <lisf>hflr|orp nf a nnnt.rflRh 

(otherwise than by bankruptc y depends upon the 
pr oper law of the contract.* ^ 

Eowett Leakey d Go, v. Scottish Provident Institution [1927] 1 Ch. 55 (G.A,). 
Suggested by Lord Wnght in Adelaide Electricity Supply Co., Ltd, v. Pruden^ 
tial Assurance Go., Ltd, [1934] A.G. 122, at p. 156. Queer e, what would be the 
position if French or Belgian or Swiss law was the proper law of the contract? 
Or if English law was the proper law and, accordmg to Belgian law, Paris was 
the place of payment? See for these and similar questions, Mann, Z.c., Chap. 6. 
Feist v. SocUU Intercommunale Beige d'EUcinciU [1934] A.C. 161, the 
leading case on the construction of gold clauses in English domestic law; 
Syndic m Bankruptcy of Khoury v. Khayat [1943] A.C, 507 (P.C.), 

St, Pierre v. South American Stores, Ltd, [1937] 3 All E.R. 349 (C.A.). 

■*1 Pyrmont, Ltd. v. Schott [1939] A.C. 146 (P.C,). 

43 See Rules 101, 102, 103, pp. 444, 447, 448, ante. 

43 Warrender v, Warrender (1834) 9 BU. 89, 125, per Brougham, C. ; MaUi v. 
Dennistoun (1861) 6 Ex. 483 ; 20 L.J.Bx. 278; Ellis v. M'Senry (1871) L.R. 
6 C.P. 228, 234; Gibbs v. SocUti Industnelle et Commerdale des Mitaux 
(1890) 25 Q.B.D. 399 (O.A.); Swiss Bank Corporation v. Boehmische Indus- 
trialbank [1923] 1 K.B. 673, 681'-68a (C.A.); Mount Albert Borough Council 
V. Australasian^ eto.^ Lid, [1938] A.C. 224 (P.G.); Barcelo v. Electrolytic 
Zino Co, of Australasia^ Lid, (1932) 48 G*L.R. ^1; Wanganui- Bangitikei 
Electric Power Board v. Australasian Mviual Provident Society (1934) 50 
C.L.R. 483; Ee a Mortgage J. to A, [1933] N.2i.L.R. 1512. 
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(1) A discharge in accordance with the proper law 
of the contract is valid/"* 

(2) A discharge not in accordance with the proper law 
of the contract is not valid/® 

Comment 

The validity ot invfl.lidily of t.Kft . ^ 

oblig ation ought to depend upoii the pxo p^-^^^ of 
T£^ proper law ought to determine whether a contractual obliga- 
tion has been extinguished by performance or whether performance 
is excused as a result, e,g.y of the frustration of the contract."^® 
Whether or not an act on the part of the promisor or debtor 
constitutes performance, is a matter to be decided by the proper 
law. If X and A enter into a contract which is subject to 
French law, the question whether an act on the part of X, e.g., 
some act which X alleges amounts to payment, does or does not 
discharge X from liability, must on principle be determined by 
reference to French law.^®^ This appears to be the view maintained 
by English courts and also by the authors who have written on 
the subject. 

Whe n a contractual oM igatior performed in tbr rnnintry 

th e^ law of which governs the contract, z. e.. when the lex lod 
sol utionis As the proper law of the contract ^ anything which dis- 
c harges_the liability imder the law of that country wiIIJ^a hM ^ 
d ischarge by our cotmts.^^ This Rule is generally accepted. It 
is well illustrated bylirTota case"*® in which Parke, B., laid down 
that * inasmuch as it appeared that the accord and satisfaction 
was sufficient according to the law of the country where the bill 
was negotiated and the payment was made, the bill being then 
due and payable and in the hands of the true holder, the defence 
(of accord and satisfaction according to that law) was good’. 
When the place of performance is outside the country the law 
of which is the proper law, the situation is more difficult. The 
courts generally apply the proper law of the contract to the 
question of discharge. In Jacobs v. Cridit Lyonnais English 

Unless the foreign law under which the contract is discharged is of a penal or 
discriminatory character. Wolff v. Oxholm (1S17) 6 M. & S. 92j B>e Friedrich 
Krupp Actiengesellsckaft [1917] 2 Ch. 188. Contrast Perry v. Equitable Life 
Assurance Society of the United States of America (1929) 45 T.L.B. 468; 
Employers" Liability Assurance Corporation v. Sedgwick i Gollins d Co. [1927] 
A.O, 90, 

Gibbs V, SooiiU Industriellef eic^ (1890) 96 Q,B,I>. 899, per Lord Esher, M,E.i 
at pp. 405, 407, per Tiind-ley, li.J., at p. 410; see Cheshire, Chap, 9, pp. 353- 
856} Wolff, ss, 43S-440; Foote, pp. 482-490; Johnson, VoL 3, pp. 587-545; 
Bestatement. §§ 858, $78-376. 

As in Jacobs v. Credit Lyonnais (1884) 12 Q.B.U, 689 (C.A.). 

^«a See The Baarn (No. I) [1983] l\ 251 (O.A.); (No, 2) [1934] P. 171 (CA.). 
See Story, s. 831. 

EalU V. Dpnnistoun (185X) 6 Bx. 483, at p. 493. 
a884) 12 639. 
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law was the proper law, but French law was the lex hci solutionis, 
and the question of impossibility of performance was held to be 
governed by English law. In Mount Albert Borough Council v. 
Australasian, etc. Assurance Society, Ltd., the proper law of 
the contract was the law of New Zealand, but the debt was payable 
in the State of Victoria. The question whether the debt was 
discharged by the payment of interest at a particular rate was 
governed by the law of New 2^aland. ‘ There is no doubt that a 
debt or liability arising in any country may be discharged by the 
laws of that cotintry, and that such a discharge, if it extinguishes 
the debt or liability and does not merely interfere with the remedies 
or course of procedure to enforce it, will be an effectual answer 
to the claim, not only in the courts of that country, but in every 
other country. This is the law of England, and is a principle of 
private international law adopted in other countries.’ We may 
therefore conclude that a contractual obligation which has been 
discharged by the proper law, will not be enforced in England, 
whether or not it has been discharged according to the law of the 
place where it was to be performed. We may also conclude that 
a contractual obligation which has not been extinguished by the 
proper law may be enforced in England, even though by the 
lex loci solutionis it would have been extinguished. Under 
modern conditions this leads to the important result that the 
proper law of the contract and not the law of the place of payment 
has to answer the question whether^ the debtor of a monetary 
obligation expressed in a depreciated currency is able to discharge 
his debt by a payment in depreciated currency units or whether 
he must make an additional payment by way of ‘ revalorisation 
The mode or manner of performance, on the other hand, is 
governed by the law of the place of performance as such.^ It is 
this rule which gives rise to such doubts and diflSiculties as still 
attach to the question whether the discharge of an obligation is 
governed by the proper law of the contract in a situation in which 
the obligation is to be performed in a country other than that of 
the proper law. These difficulties are illustrated by the problems 
which arise when legislation is passed in the country of perform- 
ance by which the time for the discharge of monetary obligations 
is postponed. Does such a moratorium enure for the benefit of 
a debtor whose debt is governed by a law other than that of the 
country of payment whose legislature has granted the moratorium ? 


50 [1938] A.C, 224. 

51 AnytJliijig of this nature depends wholly on the lex fori. See Rule 198^ post, 
p. 859. 

52 Ellis V. WEenry (1871) U.B. 6 C.P. 228, 234, per cztmtm. The reference to 
the country in which a debt or liability arises is, in modem parlance, a 
reference to the proper law of the contract. See also for recognition of the 
principle in the early nineteenth century i Smith v, BuchcLWin (1800) 4 East 6, 
11; Letois v. Owen (1821) 4 B. & Aid. 654; Phillips v. Allen (1828) 8 B. & C. 


477. 

55 See the cases cited in note 


5, ante, p, 648, and see post, Buie 161. 
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Which law governs the time of payment, the proper law or the 
lex loci solutionis} If the debt arises from a bill of exchange 
^the due date thereof is determined according to the law of 
the place where it is payable This may or may not be the 
lex loci contractus which, in the case of obligations created 
by negotiable instruments, is frequently the proper law of the 
contract. English courts will apply this principle to moratoria 
such as those enacted in France during the war of 1870-1871 
and in Germany during the war of 1914-1918.®’^ Outside the law 
of negotiable instruments, however, the situation is far from dear, 
and the decisions of the Australian courts concerning the applica- 
tion of the New South Wales Moratorium Act, 1931, appear to 
show that it is the proper law of the contract rather than the 
law of the place of performance which governs this matter.®* 
Discharge by bankruptcy and similar proceedings is governed 
by special rules, at any rate where the debt is discharged under 
Imperial bankruptcy legislation,®^ 

Garnishment, A situation requiring special consideration also 
arises if a judgment creditor seeks to attach by way of garnishee 
proceedings a debt payable in England by a debtor resident here, 
but subject to a foreign legal system under which payment by 
the garnishee to the judgment creditor under an English garnishee 
order absolute does not discharge the debt owing by the garnishee 
to the judgment debtor. The court would have jurisdiction to 
make such an order, because the test of jurisdiction is not whether 
the debt is governed by English law, but whether it is situated 
in England, i.e., owed by a debtor resident here. It is therefore 
not impossible for a debtor to discharge his debt under the rules 
of English law, i.e,, by obeying an English garnishee order 
absolute, while remaining liable under the proper law. Yet this 
situation, while possible, is unlikely to arise. It appears to he 
the view of the courts that they should refuse to exercise their 
discretionary power of issuing garnishee orders if, by doing so, 
they would expose the garnishee to the risk of having to pay 
twice over.®® Hence, provided the attention of the court is drawn 

Bills of Exchange Act, 3889, s. 72 (5). 

Bills of Exchange Act, 1882, s 72 (2). See l^ule 153, post, p. 684. 
Meuquette v. Overmann (1875) L.B. 10 Q.B. 525. 

Ee Francke md Rasch [1918] 1 Ch. 470. 

«« Meruoin Pastoral Co. Proprietary Ltd. v. Moolpa Pastoral Co. Proprietary Ltd. 
(1932), 48 C.L.R. 665; McClelland v. Trustees Executors and Agency Co. 
Ltd, (1936) 55 C.L.B. 488; Dennys Lascelles Ltd. v, Borchard [1933] 
V.L.B. 46. 

Ellis V. McHenry (1871) L.E. B C.F. 228; see Buies 101-103, ante, pp. 4444^. 
^ See per Sorutton, in Swiss Bank Corporation v. Boehrmsche Industrial- 
hank [1923] 1 K.B, 678, at p. 681. The language used by Scrutton, 
might suggest that he regarded the jurisdiction of the court as limited to cas^ 
in which English, law was the proper law of the contract from which the debt 
to be garnished arose. The case did not call for a decision of this qu^oa 
because the debt owing by the National Provincial Bank was clearly not omj 
isituated in England, but also governed by English law. 



CONTRACTS — GENERAL RULES 


655 


to the proper law governing the debt, it will presumably, though 
it need not, decline to issue the order unless it is satisfied that 
compliance with its terms will discharge the debt imder the proper 
law.®^ 


illustrations 

1. X, a Frenchman, incurs in France a debt to A, also a Frenchman. French 
law is the proper law of the contract. Under French law X is absolutely 
discharged from aU liability to A, e.g , by a statute which after the lapse of 
a given time extinguishes not only the remedy for tlie recovery of the debt, but 
the debt itself. Semble : The discharge is valid in England 

2. X in Austria becomes liable to A on a bill of exchange drawn by A and 
accepted by X in Austria and there payable. X, on the bill becoming due, 
owes A a sum equivalent to £100. He satisfies A’s claim by the payment of 
£90, which A accepts in satisfaction of the debt This would not be accord 
and satisfaction imder English law, but it is accord and satisfaction under 
Austrian law. The accord and satisfaction is a valid discharge of X’s debt 
to A. This is also a further illustration of the principle that the need for 
consideration is governed by the proper law.®^ 

3. A bill for £100 is drawn and issued in Demerara, but is accepted and 
payable in England. At the time when the bill matures the holder owes the 
acceptor £100. According to the law of Demerara, the proper law of the 
contract, this operates as a discharge of the bill (by compensatio). The drawer 
is discharged in England. Compensatio or set-off is not necessarily a question 
of procedure to be decided by the lex fori,^^ 

4. A, who is domiciled and resident in England, holds cumulative preference 
shares in X & Co., a company incorporated in England and carrying on busi- 
ness in Queensland, where the dividends are payable. By a statute passed 
in Queensland companies carrying on business there are given the right and 
placed under the duty of deductmg from dividends payable to shareholders an 
amount equivalent to the local income tax payable on these dividends. This 
statute does not operate as a partial discharge of X & Co.*s liability to pay 
to A the full dividend declared by a proper resolution and owing under an 
English contract, and no deduction in respect of the Queensland income tax 
may be made.®® 

6. In 1887 H takes out a life insurance policy with the St. Petersburg sub- 
agent of the Hamburg branch of X & Co., an American insurance company. 
The insurance sum is expressed in German marks and expressly made subject 
to English law. In 1926, after H’s death, his widow W claims from X & Co. 
in an English court revalorisation of the depreciated mark debt in accordance 
with the rules of German law. She faOs because X & Co. have discharged the 
debt in accordance with English law which is the proper law of the contract 

The relevant cases are Martin v. Nadel p.9Q6] 2 K.B. 26 (C-A.); Swiss Banh 
Corporation v. Boehmische Industrialhank [1923] 1 X.B. 673 (C.A.); Richard' 
son V. Richardson [1927] P. 228; see also Goidd v. Wehh (1855) 4 B. & B. 
933. See in particular the judgment of Vaughan Williams, E.J,, in Martin V. 
Nadel i at p. 29, and Rule 135, ante, p. 677. 

Compare Huber v. Steiner (1835) 2 Bing.N.C. 202; see Falconbridge, Chap. 12. 
See Rain v. Denmstoun (1851) 6 Ex. 483, 493; compare Burrows v. Jemino 
(1726) 2 Strange 783; see Rule 1^, p. 616, ante. 

AUen Y. Kemble (1848) 6 Moore P.C. 314. 

Spiller V. Turner [1897] 1 Ch. 911. Would the deduction operate as a discharge 
if the shareholder was domiciled and resident in Queensland? See also Indian 
and General Investment Trusty Ltd. Y. Borax Consolidated^ Ltd. [1920] 1 
539; London and South American Investment Trust v. British Tobacco 
(Australia) Co., Ltd. [1927] 1 Ch. 107; and see above Rule 141, Exception, 
p. 637. 
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and which does not compel the debtor to revalorise a debt expressed in 
depreciated currency. Semble : It is immaterial where the debt is payable 

6. Under an English contract A, who carries on business in England, agr^ 
to sell copper to X & Co., a French company carrying on business in France 
X & Co. refuse to accept, and to pay for, the copper tendered by A. Subse- 
quently X & Co. are placed under judicial liquidation in France, and as a 
result, their liability to A is deemed to be discharged by French domestic law 
They are still liable to A in England because the discharge did not operate 
under the proper law of the contract.®^ 

7. X, who is resident in the State of Victoria, owns land situated in New 
South Wales. He mortgages the land to A & Co , a company incorporated 
and carrying on business in Victoria where the debt is payable. The law of 
New South Wales is the proper law of the contract, and the New South Wales 
Moratorium Act, 1931, applies to 

8. A bill of exchange is drawn and issued in England upon a drawee 
resident in France, where the bill is payable. After the date of issue and 
before the maturity of the bill a moratorium is granted to debtors by a French 
statute. The maturity of the bill is tliereby postponed.®® 

9. A & Co., an English company, obtain in England a judgment against 
B & Co , a company incorporated and carrying on business in Czechoslovakia, 
who keep an account with X & Co., an English bank. A & Co. can by way 
of garnishee proceedings in England, attach the balance owing by X & Co. 
to B & Co. Queore ; what would the situation be if the contract between X & 
Co. and B & Co. was governed by Czechoslovak law and that law refused to 
recognise as a discharge payments made by X & Co. to A & Co.? 

10. A enters in Russia into a contract with the branch office of an 
American insurance company. The contract is to be governed by Russian 
law. Under that law the contract is cancelled in 1919 by legislation. A 
sues the company in England. The cancellation of the contract is a valid 
discharge.^^ 

11. Under a contract governed by English law X, a resident of the State 
of Virginia, owes money to W, the wife of H. H and W are domiciled and 
resident in England. The debt is payable in Virginia. X pays the money 
in Virginia to H and thereby discharges the debt to W under the domestic 
law of Virginia. Semble : The discharge would not be recognised as sudi 
by an English court^^ 


«« Anderson v. Equitable Assurance Society of the United States (1926) 1S4 L.T. 
567 (O.A.); compare Komatzki y. Oppenhetmet [1937] 4 All E.R. 133, wbp 
German law was the proper law of the contract and the English court applied 
the principles of * revalorisation ’ developed by the German courts. 

Gibbs Y, SocUU Industrielte et Commerciate des Mdtaux (1890) 26 <3.BJ>. 


399 (C.AO. 

McLelland y. Trustees Executors and Agency Co., Ltd. (1936) 66 C.L.B. 
Bouqueito v. Onertnann (1876) L.R. 10 Q.B. 526. 

^0 Swiss Bank Corporation y. Boehviische Industrialbmh^ [1923] 1 K.B. 

Perry v. Equitable Life Assurance of the United States of America (19^) 
TXiM, 468. 

Suggested by the facts of Graham y. First National Bank (1881) 84 WlA 
in the Canadian case Equitable Life Assurance Go. y. Perrmlt (18^ 
li.O.J. 382, payment to an administrator in New York was held to 
a life assurance policy and to bar a claim in Quebec. 


4 ^. 
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PARTICULAR CONTRACTS 

1 . CONTRACTS WITH REGARD TO IMMOVABLES ^ 

Rule 144. — The formal and material validity, interpreta- 
tion and effect of a contract with regard to an immovable 
are governed by the proper law of the contract.' 

The proper law of such contract is, in general, though 
not necessarily, the law of the country where the immov- 
able is situate {lex situs).^ 


Qoitiment 

It is clearly established by judicial authority and no longer 
controversial among learned writers that a contract with regard to 
land is governed by its proper law as defined in the preceding 
chapter. A conveyance or transfer of an interest in land, on the 
other hand, is always governed by the lex situs. If, by a contract 
made in England, X, a British subject resident in England, agrees 
to sell French land to A, another British subject resident in England, 


1 Cheshire, pp. 746-760; Wolff, ss. 415, 435, 499, 505, 506; Westlake, §§ 163, 

165, 170, 172-176, 216, Foote, p. 230; Faiconbridge, Chap. 4, § 7, Chap. 21, 

§ 2, Chap. 30; Batiffol, ss. 12^130, 206, 216-217; Restatement, §§ 340-341; 
Beale, pp. 1190-1192; 1216-1219; Gk)odnch, s. 145; Lorenzen, Chap. 18; 
Story, ss. 363-373, 424 , 428, 430, 431, 435, 463. 

2 Penn v. Lord Baltimore (1760) 1 Ves. 444; Campbell v. Dent (1838) 2 

Moore P.C 292; Ex p. Pollard (1840) Mont. & C. 239; Waterhouse v. 

Btansfield (1851) 9 Hare 234; (1852) 10 Hare 254; ’Norris v. Chamhres (1861) 
29 Beav. 246; (1861) 3 Be G.F. and J. 583; Cood v. Cood (1863) 33 L.J.Ch. 
273; Eichs v. Powell (1869) L.R. 4 Ch, 741; Norton y. Florence Land Go- 
(1877) 7 Ch.D. 332; Re De Nicols [1900] 2 Ch, 410; Ex p. Holthansen (1874) 
L.R, 9 Ch.App 722; Duder v. Amsterdamsch Trustees Kantoor [1902] 2 
Ch. 132; British South Africa Co. v. De Beers Consolidated Mines ^ Ltd, 
[1910] 2 Ch. 502 (C.A.); [1912] A.C. 52; Halford v. Clark (1915) 112 L.T. 

Re Smvtk [1916] 2 Ch. 206 (C.A.); British Controlled Oilfields v. Stagg 
[1^1] W.H. 319; 66 S.J. 18; Re Anchor Line (Henderson Bros-), Ltd. [1937] 
Ch. 483; Mackintosh v. May (1895) 22 E. 345; Higgins v. Ewing's Trustees 
[1925] S.C. 440; Bradhum v. Edinburgh Insurance Co. [1903] 6 O.I 1 .E. 
657; Barcelo v. Electrolytic Zinc Go. of Australasia, Ltd. (1932) 48 C.L.B# 
391; Merwin, etc.. Ltd. v. Moolpa, etc., Ltd. (1932) 48 C.L.B. 665; Wang- 
anui-Rangitikei, etc., Board v. Australian Mutual Provident Society (1934? 
50 C.Ii.B. 581; McClelland v. Trustees Executors and Agency, € 0 ., Ltd. 
(1936) 65 C.L.B. 483; Dennys Lascelles, Ltd. y. Borchard [1933] V.L.B, 
46; Be fl Mortgage / to A [19^] H.Z.L.B. 1512; St. Pierre y, Saul^ 
American Stores [J^T] 3 All l.B. 349 (C.A.). 

« Compare Hbyd Y. Guiberi (1865) Ii.B. 1 Q.B. 115, 122 (per Willm, J.) mi 
B. Y. International Trustee [1937] A.C, 500, 529 (per Lord Atkin), iw tether 
dikcu^Um of these principles, see ante, Buie 136, p. 679, 
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the contractual relationship between X and A may, and probably 
will, be governed by English law, but French law will govern the 
conveyance of the land. Similarly if X had undertaken to mortgage 
the land for a loan to be granted to him by A, the contract to 
create the mortgage would be an English contract, but the mortgage 
itself, including its actual creation, would be governed by French 
law.'^ 

Story was of the opinion that, irrespective of the intention of the 
parties or other factors connecting the contract with a country other 
than that of the situs of the land, such contracts must be whofly 
governed by the law of the place where the land is situate.® This 
view is intelligible and simple and avoids the necessity for nicely 
distinguishing between a contract and a conveyance, but it may be 
at variance with the intentions of the parties, and it is inconsistent 
with the doctrines accepted by the English courts. 

The doctrine of the leoo situs and the doctrine of the proper law 
differ in their practical application far less than would at first sight 
appear. The parties to a contract with regard to land do, as a 
matter of fact, generally intend the contract to be governed by the 
lex situs; the proper law, therefore, of the contract is in most 
instances the same as the lex situs. In the absence of an express 
selection of another law or of clear indications pointing to a contrary 
intention the courts will presumably in most instances hold that the 
parties must be deemed to have intended that the law of the situs 
should apply to the contract. 

Moreover, no contract with regard to land, e.g., in France, can 
be carried out if its performance be opposed to French law, and no 
English court will ever attempt to compel any man to perform in 
France an English contract which French law forbids. If, in the 
example given above, X has undertaken to do something which, 
whilst not illegal according to the law of France, cannot be done there, 
e.g., to create a usufruct beyond the lifetime of a natural person by 
entailing the land upon A’s eldest son and his heirs (Art. 617 C.C.), 
an action may perhaps be maintained in England for breach of the 
contract, ue,, in certain circumstances X may be forced to pay 
damages for his inability to perform his promise, though this is 
doubtful/ If, on the other hand, X has contracted with A to deal 

^ British South Africa Go, v, De Beers Consolidated^ M%ne$^ Ltd. [1910] 2 Ch, 
602, 612, 616 {fer Cozens-Hardy, M.B.), 622-524 (per Kennedy, L.J.). The 
decision of the Conrt of Appeal was reversed by the House of Lords [1912] 
A.C. 62, on a point of English domestic law. 

^ Seotiona S63-d65, 424, 428, On the Continent the tendency towards the 

application of the lees situs is, on the whole, stronger than in England and 
in America. This is especially true of France, and to a lesser e:iftent, of 
Germany. A law other than that of the situs will only be applied in circum- 
stances * assesf BicoeptionnelUs \ See Batiffol, sa. 122 ff. 

< Compare Mz p. Bomrd (1640) Mont, d; C* 289, and Be Anchor Line {Bender- 
' Bros.), Ltd, [1987] Oh. 468, with Waterhouse v* Siansfietd ft661),9Hate 
. 284; (1862) 10 Hare Si64. For a criticism of Bz p, Pollard, much of whidi 
is also relevant to Be Anekcr Line, see Falconbridge, p. 681, of. ante, p. 146. 
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specific sense defined in Rule 139.^® With respect to form, there is 
no reason why the principle locus regit actum should not apply to 
contracts concerning land as it applies to other contracts. The 
parties shoidd be regarded as entitled to choose either the form 
prescribed by the law of the place at which they enter into the 
contract or that prescribed by the proper law.^’^ In the majority of 
those exceptional cases in which a law other than the lex situs is 
the proper law of the contract, the proper law will in fact be the 
lex loci contractiis^^ 

That the principles of English law, and in particular the 
principles of English equity, can and must be applied to contractual 
relations concerning foreign land, has been a rule of the English 
conflict of laws ever since 1750, the year in which Lord Hardwicke 
decided the case of Penn v. Lord Baltimore^^ The rule in Penn v, 
Baltimore and its limitations as well as the numerous cases in which 
it has been applied have been discussed elsewhere.^'* Its application 
has led to the result that English courts have recognised and 
enforced equitable mortgages of foreign land, which under the lex 
situs had no legal effect,’^ and that they even went so far as to 
decree the foreclosure of mortgages of foreign lands on the prmciples 
of English law.^® Nor has this rule only operated in favour of the 
application of the lex jori. Thus it has been held that the rights of 
husband and wife to land in England are governed not by the 
lex situs but by the terms of a marriage contract into which under 
French law they were deemed to have entered upon their marriage 
in France. 

Illustrations 

1. X, a British subject domiciled in England and resident in Chile, and A 
and B, his brothers, British subjects domiciled and resident in England, have 
each of them an interest in certain lands in Chile. X enters into negotiations 
with A and B, which are carried on by correspondence, for the purchase by 
X of A’s and B’s shares in the land. The question whether these negotiations 
have resulted in a contract is to be determined in accordance with English 
law which would be the proper law on the assumption that the contract had 
been concluded. ‘The right to land in Chile must, no doubt, be determined 
by their laws; but a contract between three English gentlemen, two of them 
domiciled and residing in England, and the third residing in Chile, but not 


AnUf p. 619. In practice this will normally, though not necessarily, mean 
that capacity is governed by the lex situs, t.e., capacity to contract will 
normally be governed by the same law which applies to the capacity* to 
convey. See Bank of Africa v, Cohen [1909] 2 Oh. 129 (C.A.), criticised, 
ante, p. 68S. 

Bee ante, Buie 14D, p. 624. 

I* For a situation in which, as a result of an express selection of the proper law, 
a third system governed the contract, see British Controlled Oilfields v. Btagg 
£1921] S19. 

la 1 Ves. 444. 


Buie 20, Exception 1, ante, p. 145. , 

IS m p. Pollard (1840) Mont, and 0. 289; Be Smith [1916] 2 Oh. 206; see also 
Be An<d%or Line {Bendsreon Bros.), Ltd. [198?] Gli. 483^ For an exhaaatiTO 
and critical discussion, see Falconbridge, Chap. 30. 

*• Paget v. Ede (1874) L.E. 18 Bq. 118. 

Be De Nieok [1900] 2 Ch, 410; see ante, p. 648. 
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having acquired a foreign domicile must, I think, be governed and construed 
by the rules of English law 

2. X & Co., a Canadian company, and A, a citizen of Ecuador carrying on 
business there, enter in New York into a contract regarding the exploitation 
of mineral rights in Ecuador. The contract contains the following clause: 

‘ It is agreed that while for convenience this agreement is signed by the 
parties in the City of New York, U.S.A., it shall be considered and held to be 
one duly signed and made in London, England ’ The proper law of the 
contract is English and the contract is governed neither by the lex situs 
(Ecuador) nor by the lex loci contractus (New York).^® 

3. By a contract made in England A & Co, an English company, agrees 
to grant X & Co., another English company, a loan on the security of a floating 
charge to be created by debentures issued by X & Co. to A & Co. It is 
further provided that A & Co. should receive from X & Co. an exclusive 
licence to work all the diamondiferous mines owned by X & Co in South 
Africa The question whether this undertaking is void as being a clog on the 
equity of redemption must be decided m accordance with the proper law of 
the contract, i e , with English law, and not in accordance with the lex situs 

4. In 1907 X, a British subject domiciled and resident in England, makes 
a deed charging, in consideration of £1,000 received, all his share and interest 
in an estate in Dominica in favour of his sisters and covenants to execute a 
legal mortgage. In 1913 he dies without having done so. Although the law 
of Dominica, the lex situs, does not know the institution of an eqmtable 
mortgage, an equitable mortgage has been created by the contract tlie proper 
law of which is English.^^ 

5. X & Co., a company incorporated in England, has its head offices in 
Glasgow. It creates in Glasgow a floating charge over all its assets in 
England and Scotland in favour of a Scottish bank, and the charge is regis- 
tered in London under the provisions of the Companies Act. A floating 
charge is unknown to the law of Scotland. English law is the proper law 
of the contract witli the result that, inter alia, in the liquidation of the 
company, the proceeds of Scottish land owned by X & Co. are subject to the 
equitable charge created by the company in favour of the bank.^^ 

6. A loan is made through an agent in Ontario by a Scottish company on 
the security of a mortgage on land in Ontario, payment of the principal and 
interest to be made by bank draft on London, England. The effect of the 
contract is governed by the law of Ontario, as the proper law of the contract^® 

7. X and A make an agreement in Scotland for the discharge of a mortgage 
of lands in Demerara by bills payable in Scotland. This is a Scottish 
contract, since, though referring to lands in Demerara, it is made and to be 
performed in Scotland.^^ 

8. By an agreement made in tiie State of Victoria X, a resident of a part 
of New South Wales which is geographically and economically very closely 

58 Goo^ v. Good (1863) 33 D.J.Ch. 273, 278, per Romilly. M.R. 

58 British Controlled Oilfields v. Stagg [1921] W.N. 3L This ease anticipates 
the decision of the Privy Council m V%ta Food Products Inc. t. Unus Ship- 
ping Go., Ltd. [1939] A.C. 277, in that it shows the validity of the choice 
of a proper law not directly connected with the contract. It is, however, troe 
that the plaintiff company had a branch ofldce in London. The case is dis- 
cussed m great detail by Batiffol, ss. 48, 60, 82, 387, and elsewhere. 

^8 British South Africa Co. v. Be Beers ConsoltdaUd Gold Mines^ Ltd. [1910] 
2 Ch. 602 (O.A.); [1912] A.C. 62. 

^5 Be Smith [1916] 2 Ch. 206 (C.A.). Eor the opposite situation: security void by 
the proper law, valid by the lex situs, see Bichards v. Ghold (1^7) 1 Molloy 22* 
Be Anchor Line (Henderson BTOs.)i Ltd. [1937] Ch. 483. 

^ Bmdhum V. Edinburgh Insurance Co. (1903) 5 O.L.B. 667. See Falcon- 
bridge, p. 6^. ^ 

^4 Campbell v. Dent (im) 2 Moore P.C. 292. 
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connected with Victoria, 2 ® agrees to repay moneys due to A & Co , a companv 
incorporated and carrying on business in Victoria, and to execute a charee 
over his farm in the above-mentioned part of New South Wales. The law 
of Victoria is the proper law of the contract,-® 

9. A company incorporated in Victoria, by a contract made there, agrees 
to sell a sheep farm in New South Wales to X, who is resident in New South 
Wales and acts as agent for a company to be formed in Victoria. The law 
of New South W^ales is the proper law of the contract.^^ 

10, A New Zealand local authority borrows in Victoria money from a 
company incorporated and carrying on business in Victoria, where the capital 
is repayable and interest is payable. The loan is charged on the local rates 
m New Zealand. The law of New Zealand is the proper law of the contract.^® 

2. CONTRACTS WITH REGARD TO MOVABLES 

Rule 145. — The formal and material validity, interpreta- 
tion and effect of a contract with regard to a movable are 
governed by the proper law of the contract. ““ 

Comment 

Here again it is necessary to distinguish between a contract and 
a transfer or an assignment. An agreement to sell or to pledge or 
mortgage a movable (whether tangible or intangible is governed 
by the proper law of the contract, i.e., by the law to which the 
parties must be taken to have intended, when contracting, to submit 
themselves. Whether the transfer or the assignment of a movable is 
valid, and therefore whether a contract to sell operates as a sale,®^ 
depends, generally, at any rate, on the law of the country where the 
movable is situate (lecc sitKs),^^ If X, who carries on business in 
England, agrees to transfer an American patent to A, who carries 

25 See Patou, 14 Can.Bar Bev. 832 (1936). 

Dennys Letscellcs, Ltd, v. Borchurd [1933] V.L.E 46 
2^ Mermin Pastoral Company Proprietary, Ltd. v. Moolpa Pastoral Company 
Preyprietary , Ltd. (1932) 48 C.L.K. 565. See also McClelland v. Trustees 
Executors and Agency Go,, Ltd, (1936) 55 C.L.B. 483. 

2» Mount Albert Borough Council v. Australasian, etc.^ Society, Ltd, [1938] A.C.224 
(P.C.), See also Wanganui Rangitikei Electric Power Board v. Australian 
Mutual Provident Sodciy (1984) 50 C.L.B. 581. 

2» Cheshire, pp. 576-580; Wolff, ss, 404, 436; Falconbridge, Chap. 19; Johnson, 
Vol. 3, pp. 217 ff., 576-583; Batiffol, ss. 131 f., 182-198, 206-213, 218 f.; 
Bestatement, § 382, §§ 255 ff. ; Beale, pp. 1215 f.; Goodneh, pp, 406 ff.; 
Stumberg, pp. 367-376; Benjamin an Sale, 7th ed., pp. 598 f.; Chalmers’ 
Sale of Goods Act, 12th ed,, pp. 14 f. 

Jacobs V. CrSdit Lyonnais (1884) 12 Q.B.L. 589 (0 A.); Sanderson and Sons 
V. Armour and Go,, Ltd, (1922) 91 L.J.P.C. 167 ; Kwik Boo Tong v. Finlay and 
Co, [1927] A.C. 604; Benaim v, Dehono 0.924] A.O. 514 (P.C.); Clarice j. 
Harper and Bobinson [1938] NJr. 162; Franhman v. Anglo-Pragm Credit 
Bank [1948] 2 All E.B. 1026 (C.A.). 

See Buie 128, ante, p. 557. 

Sale of Goods Act, 1893, b. 1 (3), (4). , 

Sections 16, 17, 18, ibid. If, under an Bnglish contract, goods are sold ymm 
lie in a country under whose law property passes only by delivery, s. 11 d[m 
Sale of Goode Act cannot apply so as to make property pass before dehWr 
and consequently the risk will not pass to the buyer before delivery (s. 

Bee ante, Buie 180, p. 560. 
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on business in England, their contract is very likely to be governed 
by English law, but the question whether A has acquired the patent 
is to be answered by the law of the United States. The same is true 
if X agrees to sell goods situated in New York to A. This may be an 
English contract, but the law of New York applies to the questions 
at what time, in what form, etc., property passed to A. The fact 
that the English Sale of Goods Act deals with both problems must 
not be allowed to obscure this essential difference. The principle of 
English domestic law that, in certain limits, the time and mode of 
the transfer of property in movables are determined by the intention 
of the parties is a rule which belongs to the law of property, not to 
the law of contract, and applies only to goods situated in Ikigland, 
irrespective of the proper law.^® 

Where, as in Jacobs v. Credit Lyonnais^^^ a contract for the sale 
of goods is made between two firms carrying on business in the same 
country, the law of that country is Ukely to be regarded as the 
proper law of the contract, although the goods may have to be 
delivered in another country. Where, however, as in Benaim v. 
Debono^^^ goods are sold by a firm in one country to a firm carrying 
on business elsewhere, the law of the place of delivery must, in the 
absence of evidence of a contrary intention, always have a strong 
claim to be considered as the proper law. In many instances, 
especially of contracts f.o.b., the place of delivery will be in the 
country in which the seller carries on his business. According to 
English law (and to many other systems of law) this is also the 
locus solutionis for the buyer, so that much is to be said for the 
selection of the law of the country of delivery as a subsidiary proper 
law in the absence of a choice of law by the parties. The absence of 
decisions on conflicts of laws with regard to c.i.f . sales appears to 
indicate that commercial practice has brought about an international 
unification of the law going suflSciently far to make conflicts 
improbable. Should a conflicts situation arise, much might be said 
in favour of the practice adopted by the Privy Council in Benaim v. 
Debono in the case of an f.o.b. contract, t.e., to apply the law of 
the port of shipment, from which presumably the documents will be 
forwarded by the seller. This appears to be the view taken by the 
French Cour de CassaUon.^^ 

See ante, Buies 129-131, as to trausfer and assignment of movables, and 
cases quoted there* Ror detailed disoossion of border-line eituatitms and of 
the priority of the lex situs in the event of a conflict with the proper iaw» 
see Falconbrxdge, pp. 385-389. 
a884) 12 Q.B.3). 589 (G.A.); see ante, p. 600. 

[1924] A.C. S14 (P.C.), see ante, p. 6CM; for further discussion of the Engiish 
cases, see Batif&fl, s* 186 f. 

Mtoik JBToo Tong v. Firdom [1927] A.C. was a oass, hut there was 

an arbitra^on clause which determined issue. It is impossible 16 agtee 

with Batiffol*s interpretation of this case (p. 167 , note 2). 

Batiffd, s. 187 his, quoting Oass.Eeq., Umk 3, 1^ Sirey 1924, 1, m 
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3. CONTRACTS OF AFFREIGHTMENT^* 

Rule 146. — The term ‘ law of the flag ’ means the law of 
the country ” whereof the ship wears the flag. 

When the flag worn by a ship is that of a State 
including more than one country, the law of the flag 
means (semble) the law of the country where the ship is 
registered. “ 

Gomment 

* The law of the flag ’ is a short expression for the law of the 
country under the flag of which a ship sails, and to which, therefore, 
she presumably belongs. This will usually be the personal law of 
her owner, i.e., the law of his nationality,'^^ Where the ship belongs 
to the national of a country of which she does not wear the flag, 
the ^ law of the flag ’ will still be the law of the country to which 
the ship, from the flag she wears, may be seen, or at any rate, may 
be presumed, to belong.'^'’ 

If the ship wears the flag of a State such as the United Kingdom, 
Canada, Australia or the United States which consists of several 
countries governed by different laws (England, Scotland and 
Northern Ireland, the Canadian Provinces, the States of Australia 
and of the United States), the law of the flag is apparently the law 
of the country where the ship is registered.'^'* 


Cheshire, pp. 321-324; Wolfl, b. 416; Westlake, § 219; Foote, pp. 428 ff., 439 
if., Faleonbridge, Chap. 16, Johnson, Vol. 3, pp. 475 ff. ; Batiflol, ss. 276-287; 
Bestatement, §§ 837 f., 415; Beale, pp. 1187-1190, 1219-1221; Semtton, 
Charterparties and Bills of Lading, 14th ed., Beet. I, Art. 7, pp. 19-24; Caryer, 
Carnage by Sea, 8th ed., Chap. 7, bb. 201-217; Maclachlan, Law of Merchant 
Shipping, 7th ed., pp. 49, 123 ff. ; Kabel, Yol. 2, pp. 415-427. 

For the meaning of the term ‘country’, see ante, pp. 39, 41-42. 

For the meaning of the term ^ State % see ante, pp. 39, 42. 

Wharton, s. 441 and s. 367; Canadian National S.S. Co. v. Watson [1939] 
1 D.L.R. 276. 

42 See Oppenheim, International Law, 6feh ed., Vol. I, s. 261; Temperley’s 
Merchant Shipping Acts, 3rd ed., p. 2, 

42 See The Gaetano (1882) 7 P.D. 137 (G.A.), at pp. 149-150, per Cotton, BJ,, 
and, on the other hand, Chartered Mercantile Bank of India v. Netherlands 
India Steam Navigation Co. (1883) 10 Q.B.D. 521 (C.A.), at pp. 534, 637, 
per Brett, L.J. For purposes of public international law the term ‘law of 
the flag ’ may have a diflerent meaning. If there is evidence that the parties 
intended their contract to be governed by the personal law of the ^ipowner, 
the court will give effect to this intention by virtue of the principle stated 
below in Rule 147, but such an intention cannot be presumed if the ship does 
not show the flag of that country. AUter Westlake, s. 219. 

Canadian Naiiorm Co. v. Watson [1939] 1 D.L.B. 275. The matter is 
of little importance as regards affreightment, as the law of the flag is usually 
federal shipmng law. The old rule that English law is the law of the flag 
throughout British territory may perhaps still apply to ships registered 
in the Crown colonies, but it has no application to ^ the self-goveJMg 
jDominions* The Merchant Shipping Act, 1894, is an Imperial statute. 
question might have arisen in New Zealand Shipping Co. v, Tyree (1912) U 
825, had English law not been provided for. 
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Rule 147. — The validity, interpretation and effect of a 
contract of affreightment are governed by the proper law 
of the contract. 

If, from the terms or objects of the contract, or from 
the circumstances under which it was made, no inference 
can be drawn as to the law which the parties intended to 
apply, the law of the flag is the proper law of the con- 
tract. 

Comment 

A contract of aflreightment is an agreement ‘ to carry goods by 
water or to furnish a ship for the purpose of so carrying goods 
As a rule it is either embodied in a charterparty or evidenced by a 
bill of lading. The law to be applied to charterparties and to 
contracts evidenced by bills of lading is determined by the courts 
in accordance with the principles set out above m Rule 136, and 
Sub-Rules 1 and 2 thereto. In the absence of an express selection 
of a proper law or of an implied selection, e.g., by an arbitration 
clause, circumstances such as the language and the technical 
expressions used in the document, the place at which the cargo 
has to be delivered and the freight to be paid, the place at which 
the parties carry on their business,^® the connection between, e.g., a 
bill of lading and a charterparty for which the proper law has been 
chosen by the parties,^^ may all be factors guiding the court in 
ascertaining the presumable intention of the parties. The law of 
the flag is generally said to be the proper law in the absence of an 
ascertainable intention to the contrary, but there does not appear to 
be a modem decision in which it was applied to any contract made 


^5 Lloyd V. Guihert (1865) LB. 1 Q.B. 115 (Ex.Gh.); The Patna (1871) L.B. 
3 A. & E. 436, 461; The Kamak (1869) L.E. 2 P.C. 505; The Express (1872) 
L.B. 3 A. & is. 597; Moore v. Earns (1876) 1 App.Cas. 318; The Gaetano 
(1882) 7 P.D. 137 (C.A.); Chartered Mercantile Bank of India V. Nether- 
lands, etc., Go. (1883) 10 Q.B.D. 521 (C.A.); Be Missouri Steamship Go. 
(1889) 42 Ch.D. 321 (C.A.), at p. 327; The Stettin (1889) 14 P.D. 142; The 
August [1891] P, 328, 340; The Industne [1894] P. 68 (C.A.); Mitchell 
Cotts and Go, v. Railways Oomr. [1909] T.S. 349; AkUeselskah August 
Freuchen v, Steen Hansen (1919) 1 LLL.E, 393; Tudor AecumnlatoT Co., 
Ltd, y. Oceanic Steam Namgat/ion Go., Ltd. (1924) 41 T.L.E. 81; The Adriatic 
[1931] P, 241; Anselm Dewavrin Fils y. Wilson (1931) 39 LLL.R. 289; 
Macnamara v. S.8. Hatteras (Owners) [1931] Ir.E. 73, 337; [1933] Ir. B. 
675; The Tomi [1932] P. 27, 78 (O.A.); The St. Joseph [1933] P. HO; The 
N^egos £1936] P. 90; Vita Food Products Inc, v, Unus Shipping Co,, Ltd. 
[1939] A.C. 277 ^.C.); Ocean Steamship Go., Ltd. v. Queensland State Wheat 
Board [1941] 1 Z.B, 402 (C.A.); Kadel Ghajkin, Ltd. y, Mitchell Cotts and 
Go., Ltd. (1948) 64 T.L.R. 89. 

Scrutton, Charterparties and Bills of Lading, 14t3i ed., p. 1. 

See The Industrie [1894] P. 58; compare, however, The Adriatic [1931] P. 
241, at p, 250, per Laagton, J., and Kadel Ghajkin, Ltd, v. Mitchell Cotts 
and, Co., Ltd. (1948) 64 T.L.B. 89. 

See for a discussion of these points The Adriatic, supra. 

The Njegos [1936] P. 90. 
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before the commencement of the voyage, while it has repeatedly 
been held to be the law governing contracts made by the master by 
virtue of his inherent authority, such as bottomry bonds/® In 
modern commercial conditions the nationality of the vessel is often 
a matter of indifierence, or even unknown to the cargo owner. It is 
submitted that an English court is unlikely to apply the law of the 
flag as such, unless the circumstances are exceptional and it is 
completely impossible to infer the intention of the parties from the 
circumstances of the case/^ 

The great majority of the maritime States have adopted the 
Hague Rules,®- which regulate the liabilities and rights of a carrier 
by sea under contracts evidenced by bills of lading. The Carriage 
of Goods by Sea Act, 192 1^, which embodies the Hague Rules, applies 
to all shipments from a port in Great Britain or Northern Ireland, 
irrespective of the proper law of the contract or of the nationality of 
the vessel.®^ If a cargo is shipped from a port of another country 
which has adopted the Hague Rules, e.g., from Newfoundland,®^ 
from Palestine,®® from Australia, or from Belgium,®^ the question 
arises whether the parties can contract out of the Rules by selecting 
as the proper law of the contract a legal system other than that of 
the port of shipment, e.g., English law. The Privy Council has 
held that they can.®® The Court of Appeal took the opposite 
view in a decision of 1962,®® but a decision of the court of 

The dicta in favour of the law of the flag are mostly to be found m cases 
concerning the authority of the master, e.gf., per Brett, L.J., in The GaetOrno 
(1882) 7 P.I), 137, at p, 148. The principal anthonties which demonstrate the 
eclipse of the law of the flag are Chartered Mercantile Bank of India v. 
Netherlands, etc., Co, (1883) 10 Q.B.D. 521; The Industrie [1894] P. 58; 
The Adriatic [1931] P, 241; The Njegos [1936] P. 90. 

'u Per Merriman, P., in The Njegos, supra, at p. 107; Cheshire, p. 323; WolS, 
s. 416. The courts of the United States and the courts of France favour the 
lex loci contractus, those of Germany the law of the place of destination. 
See Batifol, ss, 276 ff. 

f .2 Formulated by the International Law Association at its meeting at The 
Hague in 1921, and partly based on the United State® Harter Act, 1893, 
adopted by the International Conference on Maritime Law at Brussels in 
1922, and revised by the same Conference in 1923. For* a list of countries 
which have ratified the Buies, see Scrutton, lx, p. 470, p, 676 f., and (more 
up to date) Wuestendoerfer, Neuzeitliches Seehandelsrecnt, Hamburg (1947), 
p, 28. For the Internationa! Convention, see Cmd. ^06; the relevant 
statutes of the United States <1936), Australia (1924) and Canada <1936), are 
printed in Scrutton, Lo„ pp. 560 
§ce ante, Buie 187, p. 604. 

** Vita Food Products Incorporated v. Vnus Shipping Co,, Ltd, [1989} A.G. 
277 

«« Of. Torni [1982] P. 78. . . 

** Cf. Ocean Steamship Co,, Ltd, v. Queensland State Wheat Board [1941] l'F.B. 

... 

sr Of. The St, Joseph [1933] P. 119. The application of the provisions of flie 
Belgian Code de Commerce of 1928 which embodies the Hague Buies 
refused on the ground that, in the very peculiar circumstances of the case, 
bill of lading did not operate as a document of title, but as a mere recejp. 
Belgian law was not the proper law of the contract. , ^ 

fiR Vita Food Inc, v. Unus Shaping Co, [1989] A.O. 277. 

The Torni [1932] P. 7$. 
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1941®® suggests, without deciding it, that by using appropriate 
words in the bill of lading the parties may avoid the application of a 
foreign statute embodying the Rules. It appears that the Court of 
Appeal would uphold the selection of a proper law other than that 
of the port of shipment, even if the statute in force in that port and 
embodying the Hague Rules contains a conflict of laws clause by 
which the parties are ^ deemed to have intended to contract 
according to the laws in force at the place of shipment, and any . . . 
agreement to the contrary . . . [is] . . • illegal, null and void and 
of no effect The logic of the conflict of laws is here at variance 
with the need for the unification of commercial law.®^ Should not a 
contract designed to frustrate this unification be regarded as 
contrary to English public policy? 

Illustrations 

1. A charterparty is entered into in London between A, a German shipowner 
domiciled in Germany, and X & Co., London merchants, for the carriage, on 
hoard A’s German ship, of a cargo of rice from India to England. The 
contract is on an ordinary English printed form, and the terms are the terms 
of an ordinary English charterparty. It contains special provisions as to the 
payment of freight on right delivery. On the voyage home the ship is driven 
into a port of refuge, where part of the cargo is sold. If tiie contract is 
governed by the law of the flag (German law), then A is entitled to the 
payment of full freight; if the contract is governed by English law, then A 
is not entitled to the payment of freight for the cargo sold. The circumstances 
of the case, and especially the provisions as to the payment of freight, show 
an intention to contract under English law. The law of the flag is excluded, 
the contract is governed by English law, and A is not entitled to full freight.®® 

2, A and B, Danish and Norwegian merchants, are indorsees and holders 
of bills of lading issued in Argentina by X & Co., a Yugoslav firm, for the 
carriage of grain from the River Plate to European ports in their Yugoslav 
ship which has been chartered by the Argentinian exporters through their 
agents, the London branch of a French firm. The charterparty, Altered into 
in London, is in English language and form and contains an English arbitra- 
tion danse. The bills of lading are also in English language and form and 
incorporate all the terms, conditions, and exceptions of the charterparty, but 
they contain no arbitration danse.®** The proper law of the contracts 
evidenced by the bills of lading is Encash law as a result of the dose legal and 
commerdal connection between the bills of lading and the charterparty.®® 

Sub-Rule 1. — ^The mode of performing particular acts 
under a contract of affreightment (e.g., the loading or 

Ocean Steamship Co. v, Queensland State Wheat Board [1941] 1 E.B. 402. 
Australian Carriage of Goods by Sea Act, 1924, s. 9; see Falconhridge, pp. 353 ff. 
Faloonbndge, Chap. 16; Cook, pp. 419 ff.; f^tieridge {1989) 55 
Morris, and Cheshire (1940) 56 L.Q.B. ^0; Morris {1946) 62 L«Q.B. 170, 
176 ft. 

The Industrie [18941 P. 58 (C.A.)- 

A reference in a WX of lading to the terns oi a charterparty does not extend 
to an ai^bitration danse unless the latter is expressly menfloned: T. W* 
Thomas S <7o. *7. Portsea 8.8, Co. [1912] A.C. L 
The Niegos 11986] P, 90. 
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unloading or delivery of goods) may be governed by the 
law of the country where such acts take place.'® 

Comment 

This is an outcome of the general principle that the mode of 
performance (as distinguished from the substance of the obligation) 
is governed by the law of the place of performance as such." It is 
of special significance in connection with such matters as the time 
and place of loading and unloading,®* and also with the production 
of the bills of lading by the consignee claiming delivery.®’ 

Sub-Rule 2. — The authority of the master of a ship to 
deal with the cargo during the voyage, and the manner 
in which he should execute it, are governed by the law 
of the flag.'® 

Comment 

The cases which are usually quoted for the rule that a contract 
of affreightment is governed by the law of the flag are mostly 
decisions having reference to the master’s authority during the 
voyage to deal with the cargo. The extent of his authority and the 
conditions under which it may be exercised differ somewhat under 
the laws of different countries, and are not normally expressed in the 
contracts of affreightment. When a conflict arises on this point, 
the law of the flag prevails, both on grounds of convenience (for the 
master may have to act as an agent of necessity for a multitude of 
cargo owners whose contracts may be governed by different laws) 
and as a result of the principles applicable to agency in the conflict 
of laws/^ The practical importance of the master’s authority to 
pledge the credit of the cargo owners has been greatly reduced by 
the development of wireless and of modern banking facilities.'^^ 

lliifstrations 

1. A charters a French ship belonging to X and Y, French owners, at a 
Danish West India port, for a voyage from Hayti to Havre, Ix>ndon, or 

See ante. Rule 136, Sub-Bale 3, p. 693. Nordm 8.S, Co, v. Dempsey (1876) 

1 O.F.D. 664; The Stettin. (1889) 14 P.D. 142; AUteeelskah August 
Freuchen v. Steen Hansen (1919) 1 L1.D.B. 393, 

See ante. Rule 136, Sub-Rule 3, p, 693, 

Nofden S.S. Co, v. Dempsey (1676) 1 C.P.D, 664. 

See The Stettin (1869) 14 P,D. 142, 

5^0 Lloyd V. Guibert (1865) L.B. 1 Q.B. 116 (Ex.Ch.); The Kamdk (1869) L,B. 

2 P.C, 606, esp, at pp. 611-613, per Sir W. Brie; The Gaetano (1882) 7 P.B. 
137 (C.A.); The August C1891] P. 328 (C.A.). In The Express (1872) L.B. 
8 A, & B. 697, the law of the flag was applied to the interpretation of bills 
of lading, Qucsre whether the case would he decided in the same way todayf 
On the other hand, older eases such as The San Boman (1872) D.B, 3 A. ^ B. 
683; D.B, 6 P.C, 301; The Hamburg (1864) B. dc L. ^3, are ‘ of very 

ful authmty * in so far as they throw doubt on the principle that the mawera 
authority is governed by the law of the flag, (See Scrutton, he., p, 24), 
n See post, Buies 168. 169, pp. 710, 712, 

See Smith’s Mercantite Lam^ ISth ed, (1981) by 0utteridge, p. 688, note (a). 
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Liverpool, at A’s option. The charterparty is entered into by N, the master, 
In pursuance of his general authority as master. A ships a cargo at Hayti 
for Liverpool, with which the ship sails On her voyage she sustains damage 
and puts into Fayal, a Portuguese port, for repair. N there borrows money 
from B on bottomry of the ship, freight and cargo, and repairs the ship. She 
completes her voyage to Liverpool. B, the bondholder, proceeds in the 
English Court of Admiralty against the ship, freight and cargo, which are 
insufficient to satisfy the bond. The deficiency is paid by A. X and Y give 
up the ship and cargo to A, and are thereby, according to French law, freed 
from all liabilitj’’ on the contract of N, i e., on the bottomry bond. A claims 
indemnity against X and Y for money paid to B The rights of A and the 
liabilities of X and Y are governed by the law of France, i e., law of the flag."^ 
2. X, who carries on business in England, ships a cargo at New York on 
board an Italian ship for carriage to London. The ship is at the island of 
Fayal (Portuguese territory) in distress N, the master, there borrows £2,000 
on bottomry of the ship, cargo, and freight, to enable her to proceed on her 
voyage to London N has the means of communicating with X, but does 
not do so. The bond, under the circumstances, is valid according to Italian 

law (law of the flag), but would not be valid according to English law'. The 

bond is valid and binds the cargo (ie., the authority of the master and the 
validity of the bond are to be determined, as against X, by the law of the flag).^^ 
3 A German ship, sailing under the German flag, is loading at Singapore 
for London. She there takes on board a cargo shipped by British subjects 
under English bills of lading in the usual form. In the course of the voyage 
the ship is driven into a port of distress, and the master there sells part of 
the cargo. The master’s authority to make the sale is governed, not by the 

law of England, but by the law of Germany (law of the flag).^^ 


4. CONTRACTS FOR THROUGH CARRIAGE OF PERSONS 

OR GOODS 

Rule 148.” — A contract for the carriage of persons or 
goods from a place in one country to a place in another is 
presumably governed by the law of the place where it is 
made ; but this does not apply to contracts of affreight- 
ment. 

Provided that a contract for the international carriage 
by air of persons, luggage or goods is governed by the 

■fs Lloyd V. Guibert (1866) L.R. 1 Q.B. 115 (Ex.Ch.). 

The Gaetano (1882) 7 P D. 137 (CA.). 

” The August [1891] P. 328 (C.A.). 

Cheshire, pp. 12-13; Westlake, § 222; Foote, pp. 454 S.; Batiffol, ss, 260^ 
274; Restatement, §§ 337 , 338, 415; Cook, pp. 407 Shawcross and Beau- 
mont, Aif L(tw^ pp. 10 ff* ; Moller, Law of Civil Avutiton^ pp. 2i93 
Brantey v. S. E. Ry. (1862) 12 C.B* (n.s.) 63; Peninsular and OrieTital Co. 
V. Shand (1865) 8 Moore P.C* (n.s.) 272; Cohen v. S. B. By. (1877) 2 
Bx.D. 253 (C.A.); De Cleremont v. Brasch (1885) 1 T.L.R. 370; Jones t. 
Oceanic Steam Navigation Go. [1924] 2 K.B. 730; Westminster Bmh, Ltd. 
Y. Imperial Airways^ Ltd. [1936] 2 Ail B.R. 890; Gtein v. Imperial Air- 
wavs. Ltd. [1937] 1 K.B. 50 (C.A.); Phiilipson v. Imperial Airways 
Ltd. [1939] A.C. 3^; Goodman v, L. N. W. By. (IS77) 14 S.L.B, 
449; Horn v. North British My. (LB7S} 5 B. 1055; Naftalin y. L. M. S. By. 
[1933] S.C- 259; Scott y. American Airlines Inc. [1944] 3 27; Gins, 

berg v. Canadian Paovfic Go. (1940) 66 L1X*R- 20. 
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provisions of the Carriage of Goods by Air Act, 1932 
and that the parties to such a contract cannot select as 
the proper law of the contract any system of law other 
than that of the Warsaw Convention. 


Comment 

There is great uncertainty as to what is the proper law of a 
contract for the carriage of persons or goods from one country to 
another. Practically all our authorities are concerned with one 
particular species of the contract of carriage, ufe., the contract of 
affreightment contained in a charterparty or evidenced by a bill of 
lading. To this type of contract the principles set out above in 
Rule 147 apply, and the lex loci contractus is not, as a rule, as such 
the proper law of the contract. There are very few decisions on the 
law governing contracts for the carriage by land of persons or goods 
from one country (c.g., England) to another (e.g., Scotland), for 
the carriage of passengers by sea, for the carriage of passengers or 
goods partly by land and partly by water from a place in one country 
(e.g., London) to a place in another (c.g., Paris), or for the carriage 
by air or partly by air and partly by land or sea of passengers or 
goods. Here, as elsewhere, the only ultimate test for determinmg 
the law by which a contract is governed is the presumed intention of 
the parties; but, in the kind of contracts with which we are dealing, 
it constantly happens that no one salient consideration presents itself 
from which the intention of the parties may be inferred. All that 
can be strictly laid down is that English and Scottish courts, 
while giving weight to the particular circumstances of each case, 
still lean, on the whole, to the doctrine that a contract for through 
carriage is prima facie governed by the law of the country where 
it is made {lex loci contmctuB)^ at any rate if, as will frequently be 
the ease, the journey commences in that country. In this case the 
place of contracting is unlikely to be purely accidental. The courts 

’'S Brmley v. S. E , By, (1862) 12 C.B. (n.s.) 63, at p. 72, per Brie, GJ.j 
Cohere v, S, E, By, (1877) 2 Bx.D. 253, at pp. 261 per Baggallay, L J., 
at p* 262 f., per Brett, L.L (contrast, however, the dictum of Mellish, 
at pp. 257 f.); P* and 0. Co, v. Shand (1865) 3 Moore P.O. (n.s.) 272; 
Jone$ V. Ooeank Steam Navigation Co, [1924] 2 E.B. 730, at p. 732, per 
Itord, Hewart, 0 J. With tho exception of the F. and 0. Case these are all 
obiter diota, 

Horn V, North British By, (1878) 5 B. 1055 (this case was doubted in 
Naftalin v. L, M, S,^ infra ^ but not on this point); NaftaBn v. L, M. 3. 
[IW] S.C. 259, at p» 261, per the Lord Ordinary (Moncrieff). 

For carsee in which the lez tool contractus did not coincide with the law of 
the place at which the journey was intended to commence, see Ginsberg 
Camdian Padfic Co, (1940) 66 LbL.B. 20, where, however, the lea Im 
contractus applied as a result of selection, and the much debated American 
case Oceanic Steam Navigation Oo> v, Corcoran (1925) 9 F. (2ttd) 724 (0.0, A. » 
2nd Oircuit), convincingly criticised by Cook, p. 407, This case , shows by 
contrast the merits of the doctrine of the lenc eapeditionis (law of the place of 
dispatch) adopted by many American decisions and by the Fren^ Cour as 
Oasmtion; see BatiSoI, ss. 267 ff., who is himself in favour of this solntitm. 
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have also exhibited a marked tendency to apply the lex fori when- 
ever possible/^ A contract for the carriage of passengers by sea 
will, in the absence of a selection of another law, presumably be 
governed by the law of the flag. It is, however, very doubtful 
whether the law of the flag can be applied if the journey is a mixed 
journey by land and by sea. 

The duties and liabilities of the carrier are primarily governed by 
the proper law of the contract, but he must, in each country through 
which the journey passes, comply with the safety and other similar 
regulations which form part of the law of that country. Moreover, 
as has been pointed out above, the manner of performance is 
governed by the lex loci solutionis^ i.e., by the laws of the countries 
across which the passengers or goods are carried. The courts are 
inclined to characterise the liability of a carrier for the safety of his 
passengers as delictual and not as contractual, and, therefore, to 
apply> hi an action for damages for personal injuries, the principles 
of the conflict of laws with regard to torts.®^ In effect this means 
that it is the law of the country in which the accident occurs (in 
conjunction with the lex fori) which governs this matter, and not the 
proper law of the contract. This explains the suggestion which has 
been made occasionally that a contract may be governed, as to 
incidents arising in a given country, by the law of the particular 
country where they take place.®^ Owing to the similarity between 
English and Scottish law in most of the relevant respects, the only 
issue which, in Great Britain, has given rise to a need for deciding 
this question, was the claim for solatium made under a Scottish 
contract by a relative of a passenger killed in an accident which 
occurred in England. The Scottish courts characterise this issue as 
one of delict and, applying English law, refuse the claim for 
solatium.^^ On the Continent the Convention of Berne has largely 

*1 Occasionally there is a tendency to apply that law which would make the 
contract valid. See ante, Eule 136, Snb-Eule 2, note 48, p. 591. See also Jones 
V. Oceanic Bteam NavigaUon Co. [1924] 2 E.B. 730, and the dictum of Co^ns- 
Hardy, M.R., in British South Afrtca Go. v. De Beers Consolidated Mines, 
Ltd. [1910] 2 Ch. 502, at p. 513. 

See ante, Rule 136, Snb-Eulo 3, p. 593. 

See Rules 178, 174, pp. 799, 800. Goodman v. L. N. W. By. (1877) 14 
449, per Lord Shand; }iaftaltn v. L. M. 8. By. [1933] S.C. 259, at p. 261, 
per Ixjrd Moncrieff, at p. 264, per Lord Hunter, at p. 269, per Lord Anderson, 
at p. 272, per Lord Murray. Contrast the Canadian case, Scott v. American 
Airlines Inc. [1944] 3 D.L.B. 27, where the lex lod contractus was applied. 
84 See Cohen v. S. E. By. (1677) 2 Ex.D. 253, at p. 262, per Brett, LJ. 
Batiffol, p, 236, suggests that the application of a number of eucceesive 
leges locorum solutionis might in fact be a case of ‘ incorporation \ 

8« Naftahn v. L* M. S. By. [1933] S.O. 259, wh^, however. Lords Hunter. 
Anderson and Murray indicated that the case might have had to be regarded 
as contractual if the passenger had survived and sued for damages. Qnaire, 
whether an English court would take flie same view which would of necessity 
lead to the result that a claim for damages made by ti^ personal representative 
nnd^ the Law Eefomi (Miscellaneous Provisions) Act, IB^, womd, Jor pur- 
. |K36es of the eoufiict of laws, be^ ccmtractual, while a claim made by or on 
tealf of the deceas^ passenger’s dependants under the Fatal Accidents Acta 
would be delictual. 
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unified the law of carriage of passengers by railway and thns 
removed most of the conflicts situations.®® 

Contracts for the carriage by air, whether of passengers or of 
goods, ate potentially a rich source of conflicts situations.®^ With a 
view to eliminating such conflicts, an International Convention was 
concluded at Warsaw in 1929, and this was made part of the law of 
the United Kingdom by the Carriage by Air Act, 1982. A contract 
for the ^ international ’ carriage by air of persons, luggage and 
goods, as defined in Article 2 of the First Schedule to the Act,®® is 
exclusively governed by the Act, in substitution for the domestic law 
of any other country which might otherwise have applied on the 
general principles of the English or Scottish conflict of laws. The 
Convention includes a number of choice of law clauses,®® the most 
important of which excludes the operation of the proper law doctrine 
by declaring null and void any clause in the contract ^ by which the 
parties purport to infringe the rules laid down in this Convention, 
whether by deciding the law to be applied or by altering the rules 
as to jurisdiction 

Not all contracts for through carriage by air are ‘ international’ 
contracts as defined by the Warsaw Convention. If the Convention 
does not apply and if the parties have failed to determine the proper 
law either expressly or by implication, an English court will perhaps 
be inclined to apply the law of the country from which the aircr^ 
took off for the first portion of its flight. This will often be the lex 
loci contractus. There does not appear to be any English or Scottish 
authority on the point. 


Illustrations 

1. A is a passenger travelling by a British vessel belonging to X & Co., 
an English company, from England to Mauritius via Alexandria and Suez. 
He has taken a ticket in England containing conditions exempting X & Co. 
from liability for loss of luggage. A’s luggage is lost on the journey. The 
condition is valid by English law, but is not valid by the law of Mauritius. 
The contract is governed by English law^ {lex loci contractus) and the con- 
dition is valid.® 3 

2. The British Transport Commission is authorised by statute to maintain 
packets between Folkestone and Boulogne. A, at Boulogne, delivers parcds 

Conventiona of 1890-1924, ratified by most Continental countries. 

See the illustration given by Shawcross and Beaumont, Air Law, p. 10. 

For ite interpretation see Orein v. Imperial Airways, Ltd. [1937] 1 K.B. 50 
(C.A.), and PhilHpson v. Imperial Airways, Ltd. [1939] A.C. 332* 

B.g., Art. 25 (1), Art. 21, Art. 32. 

Art. 32. 

This was the view taken in Ontario in Scott v. American Airlines Inc. 
[1944] a D.L.B. 27. Holler, l.c., p. 294, regards the law of the nationality 
of the aircraft as irrelevant, but on the Continent that law is frequently 
regarded as the proper law of the contraot. It is conceivable that an Bndish 
court might be induced to apply that law on grounds analogous to those 
suggest the law of the flag as the pmper law for sea voyages. See Bat^, 
, u. Foreign law has never been pleaded in any English ease on earri^ 
oy air. 

Peninsular and Oriental Co. v, Shand (1866) 3 Moore P.C. 272. 
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to the British Railway Executive which acts as agent for the Transport 
Commission, to be carried to London. The contract of carriage contains 
conditions which may be invalid according to the law of England, but are 
valid according to the law of France The contract (semble) is governed by 
the law of France (lex loci contractus). Queers ; what would be the proper 
law of a contract for the carriage of parcels from Boulogne to London made 
in England? 

3 The British Railway Executive issues at Boulogne to A a ticket for the 
carnage of himself and his luggage from Boulogne to London. On the ticket 
there is a condition exempting the Executive from liability for loss of luggage 
of greater value than £6. A’s box containing articles of greater value than 
£6 is lost, as a result of the negligence of the Executive’s servants, during 
transfer from the ship to the train at Folkestone. Is the liability of the 
l^^xecutive governed by French or by Enghsh law? 

4. A contracts at a railway station in Paris for the carriage of himself 
and luggage from Paris to London. He is to be carried from Paris to Calais 
by the French State Railw^ays, from Calais to Dover by a British ship belong- 
ing to the British Railway Executive and from Dover to London by a train 
belonging to the British Railway Executive If he is injured at Amiens in con- 
sequence of an accident arising from the negligence of the railway servants, 
(semble) no claim could be made in an English court which would not be in 
accordance with French law, but if the accident happened in England, 
English law would apply.®® 

5. A, a British subject resident in England, makes in Detroit a contract 
vith X & Co., an English company, for the carriage of himself and his luggage 
in one of X & Co.’s ships from New York to Southampton. The contract 
contains a clause limiting the liability of the carrier for the consequences of 
accidents. Semble : In the absence of an express choice of law, the validity 
of the clause should be judged in accordance with English law.®® 

6. X, a Swiss citizen, takes at Geneva from the agents of an American 
shipping company a ticket for a voyage in an American ship from Le Havre 
to Rio de Janeiro. Semble : The contract is governed by the law of the 
United States and, in so far as this is relevant, by the law of that State in 
which the ship is registered. 

7. A, a United States citizen resident in Michigan, contracts with X & Co., 
a Michigan corporation, for his carriage by air from Detroit to Buffalo. The 
contract is made in Detroit (Michigan). The aircraft crashes in Ontario and 
A is fatally injured. Semble z X & Co.’s liability to A’s widow is governed 
by the law of Michigan as the lex loci contractus.^'^ 

8. A, who is resident in Glasgow, takes at Glasgow a railway return ticket 
to London. During the return journey he is fatally injured in an accident 
caused by the negligence of the railway servants. The accident occurs in 

See BraiHey v. S. E. By. (1862) 12 C.B. (n.s.) 63. The case is not decisive 
because the contract was not illegal accordmg to either law. 

** See Cohen v. S. P?. By. (1877) 2 Bx.D. 253 (C.A.). The point was not 
decided because the contraci was invalid under both systems of law. 
Suggested by Brett, L.J., in Cohen v. 8. E. By. (1877) 2 Ex.D. 253, at pp. 
262 I. 

Suggested by Jones v. Oceanic Steam Navigation Co. [1924] 2 XJB. 730. In 
the caee itself English law was the proper law of the ccaitract as a result of 
an express selection. It would be artificial to select as the proper law the 
lex loci contractus; and inconvenient though perhaps lees artificial, to choose 
the law of the place where the voyage began. If the ship calls at a Canadian 
port on her voyage from the United States to England and there takes 
, passengers on board, the contracts of these passengers shofuld be governed by 
ike same law which applies to the passengers whose voyages began in the 
United States. 

Of* Scott V. American Airlines Inc^ [1944] 3 D.LJR. 27. 
n* 
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England. The Railway Executive is not liable to pay solatium to A’s fatlie 
since its liability to A’s father is governed by English law. Semhle : If A had 
survived, the Executive’s liability to pay damages for personal injuries mio-hf 
have been governed by Scottish law.®® ^ ^ 

5. CONTRACTS OF MARINE INSURANCE 

Rule 149. — A marine insurance policy issued by an 
underwriter carrying on business in England is governed 
by English law, except in so far as the policy stipulates 
that it shall be construed or applied in whole or in part 
according to the law of a foreign country.* 


Comment 

This Rule is an application of the general principle that in the 
absence of an agreement to the contrary, a contract of marine 
insurance is governed by the law of the country in which the under- 
writer carries on his business.*^ This will, as a rule, also be the 
lex loci contractus and the lex loci solutionis. The nationality of 
the assured and his place of business are irrelevant. An English 
underwriter of a foreign ship or of goods carried on board a foreign 
ship is not affected by the law of the flag, nor is he affected by 
foreign law as regards his right to recover from the assured sums 
received by the latter from other sources in respect of goods lost.® 
The principle stated in the Rule does not, however, yield any 
solution in cases concerning re-insurance.'^ Nor is it necessarily 
capable of being applied to contracts of insurance other than marine 

9® ^Taftalm v. L. M. S. Hy. [1983] S.C. 259. 

99 Wolff, a. 417; Westlake, §§ 219-221; Foote, pp. 453 ff.; Batiffol, bs. 329-354; 
Arnould, Manyie Insurayice^ i2th ed., ss. 744, 992 ff. 

^ Greet v, Poole (1880) 5 Q.B.D. 272, per Lush, J., ’It is no doubt competent 
to an underwriter on an English policy to stipulate, if he thinks fit, that 
such a policy shall be construed and applied in whole or in part according to 
the law of any foreign State, as if it had been made in and by a subject of 
the foreign State, and the policy in question does so stipulate as regards 
general average; but, except when it is so stipulated, the policy must be 
construed according to our law, and without regard to the nationality of the 
vessel For the exception to this Rule with reference to general average, see 
Rule 151, post, 

9 Greet v. Poole j supra. The conclusion is, of course, reinforced if, as is 
usual, standard contract forms such as the statutory Lloyd’s policy and one 
of the sets of Clauses drafted by the London Institute of Underwriters are 
used, The authority of the bioker may be governed by foreign law, as in 
Ruby Steamship Corporation v. C&nimerctal Union Assurance Co , Ltd. (1933) 
39 CormCas. 48 (C.A.). See Rule 169, post, p. 712. 

3 Bumandt v. Rod^canachif Sons Co, (1881) 6 Q.B.D. 683 (C.A*); (1882) 7 

App.Cas. 388 (H.L.). It may be different where, as in Dent v. Smith (1869) 
L.R. 4 414, a judgment has been given by a foreign court? of competfent 

jurisdiction, 

^ As in Royal Assurance Corporation v. Vega [1902] 2 E.B. 884 ^ 

,Nor8ke Atlas Insurance Co., Ltd, 7, Lemon General Insurance Co,, LU, 

(1927), LIL.R. 104, and in Maritime Insurance Co,, Ltd. v. Assehufsm 
Union von 1866 (1985) 62 LIL.B. 16. 
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insurance. The question what, in the absence of an express or 
implied selection/ is the proper law of a non-marine insurance 
contract — ^much debated abroad — does not appear to have been 
decided in this country.® 


iilustration 

A, who carries on business in England, effects a policy of insurance with 
X, an English underwriter, upon goods shipped in a French ship. The ship 
puts into a port for repairs. The master gives a bottomry bond on ship, freight, 
and cargo. The ship and freight prove insufficient to satisfy the bond. A has 
to pay the deficiency in order to obtain possession of the goods. This, 
according to French law, might be a loss by perils of the sea, but it is not so 
according to English law. If it is a loss by perils of the sea, A has a right to 
recover the amount paid from X. The rights of A against X must be deter- 
mined wholly by English law. A has no right to recover from X the amount 
paid for the goods. ^ 


6* AVERAGE ADJUSTMENT® 

Rule 150.* — ^As amongst the several owners of property 
saved by a sacrifice or benefited by an expenditure, the 
liability to general average contribution is governed by 
the law of the place (called hereinafter the place of adjust- 
ment) at which the common voyage terminates (that is to 
say),— 

(1) when the voyage is completed in due course, by 
the law of the port of ultimate “ destination ; or, 


5 In the decided cases there was either an express or an implied selection of 
the proper law. See, e g., Spurrier v La Cloche [190*2] A.C, 446; Anderson 
V, Egmtable Assurance Society of fhe United States (1926) 134 E.T. 557 
(G.A.); Perry v. Equitable Life Assurance Society (1929) 45 T.L».B. 468. 
Grosland v Wngley (1895) 73 L T 60, 327 (C.A.); Ex p. Deter (1887) 18 
Q.B.D. 666 (O.A.), and Bowett Leakey and Co. v. Scottish Provident InsUtU’ 
tion [1927] 1 Ch. 55 (C.A ) may perhaps be mentioned as indicating a pre- 
ference for the lex loci contractus, %.e., usually the assured’s place of residence 
or business rather than for the law of the insurer's place of business. 

® For detailed discussion, also of the voluminous American case law, see 
Batiffol, ss. 329-354. See also Wolff, s. 417. 

^ Greer v. Poole (1880) 5 Q.B.D. 272. But the decision might have been 
different if the amount had been included m a French average statement. 
See Amould, Zc., s. 999. 

8 Lowndes and Rudolf, Law of General Average, 7th ed,, Chap. 7; Arnonld, 
Law of Marine Insurance, 12th ed. , Part III, Chap. 4, esp. ss. 992-1003; 
Carver, Carnage by Sea, 8th ed., ss 426 ff.; Scrutton, Charterparites and 
Bills of Lading, 14th ed., Art 120, p. 347; Westlake, § 220; Foote, pp, 453 ft. 

9 Simons V. White (1824) 2 B. Cr. 805; Dalgleish v. Davidson (1824) 5 
Dowl. ^ By. 6; Fletcher v Alexander (18^) L.R. 3 C.P. 376; Wateriree 
Sating Shiip Co. Y, Love [18977 A, c, 373 (P.C.). 

10 Birhley v. Presgrave (1801) 7 220, 228, per Lawrence, J., see also 

Chdleto V. Royal Commissar Supply [1922] 1 K.B. 12 (C.A.); 

Marine Insurance Act, 1906, J- 

See Amould, s. 992; Carver, ss- ^ 
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(2) when the voyage is not so completed, by the law 
of the place where the voyage is rightly “ broken 
up and the ship and cargo part company. 


Comment 

The law of general average is part of the maritime law, and 
should always be studied as such independently of questions of 
insurance, however much they are mingled together in practice/ 
Rule 150 is intended to deal with the relationship between those 
interested in ship, freight and cargo, and as such liable to contribute 
to a general average sacrifice or expenditure, apart from the question 
of insurance which is the subject-matter of Rule 151. These prin- 
ciples are not as important in practice as one might expect in view 
of the international implications of general average. Conflicts of 
law in this field have been reduced to a minimum by the York- 
Antwerp Rules formulated by the International Law Association. 
The York- An twerp Rules are not embodied in a treaty and have 
no statutory force. But they are commonly incorporated in con- 
tracts of affreightment with the result that the substantive law of 
general average has been unified to a very large extent. They are, 
in effect, an international code, and their widespread use obviates 
the need for an elaborate body of conflicts principles. 

In so far as the liability to contribute arises between shipowner 
and cargo owner it may perhaps be said to be of a contractual 
nature, and to that extent the Rule is in fact an application of the 
principle that the mode of performance of a contract is governed 
by the law of the country where the performance is to take place. 
The intention of the parties is that the average adjustment shall be 
made, i.e., the contract as to this matter shall be performed, at 
the place where the voyage rightly terminates. It is, therefore, 
presumably their intention that the adjustment be governed by the 
law of such place* 

This explanation, however, cannot apply to the mutual liability 
of, e.g*, the various cargo owners between whom there is no 
contractual relation at all. This liability is either quasi-contractual 
or mi generis The contracts between the carrier and the 


Fletcher v, Mexander (1868) L.B. 8 C.P. 375; Messina v. Petrocoochino 
(1872) L.B. 4 C.P. 144; Mai^ro v. Ocean Marine Ins. Co. (1874) LB. 9 C.?. 
595; 10 C.P. 414; Hill v. Wilson (1879) 4 G.PB. 329, at p. 333, per 
Lindley, I. 

Arnould, e. 908. 

Those at present in force arc the revised rules adopted at the StocloioM 
Conference of the Internat ional Law Association in 1924. They are 
in detail in Lowndes and Budolf, Lc., Part II, and printed, tUd, 

6, and also in Scrutton, Lc., Appendix IV, pp. 650 ^ 

See ante, Buie 136, SubBule o, p. 598. See per Lord Tentoden m Sj 

V. 

per curiam* 

See, for this tjuestion, Amould, «. 908. 


'#feite'a8M)'2’Br&’Gr7^6; llc^d 'r. {kuSert a86S) Ju.K 1 Q.B. 
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various cargo owners may be governed by different laws, since 
the places of contracting, the ports of loading and the ports of 
discharge may be different for the various cargo owners. Hence, 
the only system of law with which all their interests are connected — 
apart from the law of the flag the application of which would be 
impractical — ^is that of the country in which the voyage is intended 
to end, or does, owing to unforeseen events, in fact find its lawful 
termination. Whether or not the termination of the voyage at a 
place other than that of ultimate destination was lawful, would 
presumably be decided according to the lex fori^^ 

An average adjustment made at the proper port binds those 
liable to contribute although it is not in accordance with the law 
of that port, but the question is not free of doubt. On the other 
hand, it has been decided that general average if made up in 
accordance with that law is binding, although it is not made by an 
average adjuster. 

Rule 151. — The parties to a contract of marine insurance 
are bound by an average adjustment duly taken according 
to the law of the place of adjustment, in the absence of 
special agreement to the contrary.^® 


Comment 

This Rule is an exception to Rule 149, above. Both the under- 
writer and the assured are bound by an adjustment duly taken at 
the proper place. In the absence of the Foreign Adjustment Clause 
in its usual form in the policy an underwriter is only affected in so far 
as the loss of the assured was incurred for the purpose of avoiding, or 
in connection with the avoidance of, a peril insured against, and 
what is such a peril must be decided in accordance with the proper 
law of the contract.^^ If, however, the policy contains the Foreign 
Adjustment Clause, the underwriter is bound although the sacrifice or 

See note 12, above. 

De Hart v. Compania ‘ Aurora' [190^] 2 E.B. 503 (C.A.), which deals with 
the interpretation of the Foreign Adjustment Clause in a policy. See 
Arnould, s, 1000. 

IT Wavertree Sailing Ship Co, v. Love [1897] A.O. 373 (P.C.); see, however, 
Brandeis v. Economic Ins. Co. (1922) 11 Ll.L.Rep. 42. 

Walpole V. Ewer (1789) 2 Park.MarJns., 8th ed.^ 898; Newman v. OazaleU 
ibid, 900; in Power v. Whitmore (1816) 4 M. & S. 141, there was no proper 
allegation of fact as to the law and usage at the port of destination, see per 
Lush* J., rn Dent v. Smith (1869) L.E. 4 Q.B. 414, at pp. 460 f., and 
Arnould, s. 996. Harris V. Scaramanga (1872) L.R. 7 C.P. 481; Hendricks 
V, Australasian Insurance Co. (1874) 9 C.P. 460; Macro v. Ocean Mar, Ins. 
Co. (1875) L.R. 10 C.P. 414 (BxCh.); The Mary Thomas [1894] P. 108 
(C.A.); De Hart v. Campania Anomma de Seguros * Aurora' [1903] 2 K.B^ 
60$ (O.A.), 

20 The Mary Thomas [1894] P. l08 (O.A.). See Arnould, s. 1001. 

21 See Arnould, s. 994. 

22 Marine Insurance Act, 1906, s. 66 (6). 
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expenditure was not incurred in connection with a peril covered by 
the policy, and — this is controversial — he may even be liable to 
refund to the assured a contribution incurred in connection with an 
expressly excepted peril, if it was included in the foreign adjust- 
ment.“'‘ Where the pohcy contains a Foreign Adjustment Clause 
the underwriter may even become liable in respect of a loss which 
the proper law of the contract would have classified as particular 
average but which the law of the place of adjustment classifies as 
general average, even though the policy may be ‘ free from particular 
average In effect the Foreign Adjustment Clause constitutes a 
partial selection of the law of the place of adjustment as the proper 
law of the contract. 

7. BILLS OF EXCHANGE AND PROMISSORY NOTES 

Rui.e 152. — Any conflict of laws with regard to bills of 
exchange or promissory notes must be determined in 
accordance with the provisions of the Bills of Exchange 
Act, 1882,®' in so far as that statute applies.®* 


23 Hams V. Scaramanga (1872) L.R. 7 C.P. 4^1, approved by the Court of 
Appeal m Dc Hart v. ‘ Aurora ’ [1903] 21 K B 603. 

2^ Arnoulcl, a 909, ad fin 

25 Mavro v. Ocean Mar. His Co. (1876) L.R. 10 C.P. 414 (Ex.Ch.). 

Cheshire, Chap. 10, pp. 357-366; Chap. 16, pp. 616-623; Wolff, ss. 461-468; 
se. 626-530; Westlake, §§ 227-234; Foote, pp. 458 ff. ; Falconbndge, Chap. 
14, Chap. 20 § 2; Restatement, §§ 336, 349, 365, 369; Beale, pp 
1047-1050, 1185-1187, 1205-J210, 1271; Goodrich, p. 428; Lorenzen, The 
Conflict of Laws lieAating to Bills and Notes t 1919; Story, Chap. 8 passim 
esp. 88, 284a, 289, 314-320, 353; Stumberg, pp. 221-230; Chalmers, Law of 
Bills of Exchange, 11th eil., pp. 234 if.; Byles on Bills, 20th ed , pp. 315 ff ; 
Guttendge 16 J.O.L 53 (1934); Raiser, Die Wirkmigen der W cchselerhlaerung 
ini international €11 Privatrcrht (1931). 

2^ SeeUon 72, which refers to bil!.s of exchange and applies to promissory notes 
with the modilieaiions indicated in ss. 83-89. For deffnitions of terms see 
e, 2, for the differenc'e between a ‘ foreign ’ and an ‘ inland ’ bill, see e. 4. 
Cases decided before the passing of the Act way, on occasion, be still con- 
sulted with advantage, but only if the provisions of the Act itself are 
ambiguous. (See Bank of England v. Vaghano [1891] A.C. 107, at p. 144 
pet Lord Herschell, at p. 120 per Lord Halsbury.) 

Cases dealing with the law before the passing of the Act; Burrows v. Jemino 
(1726), 2 Strange 733; Mellish x. Simeon (1794) 2 H.Bl. 378; Kearney v. 
King (1819) 2 B. & Aid. 301; Wynne v. Jackson (1826) 2 Russ. 351; De la 
Chamnetie v. Bank of England (1831) 2 B. & Ad. 385; Trimhey v. Vignier 
<1834) 1 Bing N.C. 161; Don v. Lippman (1837) 6 CL & F. 1; Cooper v. 
WaldegraDC (1840) 2 Beav. 282; Rothschild v. Currie (1841) 1 Q.B. 43; Allen 
v. Kemhh (1848) 6 Moore P.C. 314; RalU v. Dennistoun (1851) 6 Ex. 483; 
Oihhs V. Fremont (1868) 9 Ex. 26; Sharpies v. Rickard (1867) 2 H. & N. 57; 
Suse V, Pompe (1860) 8 C,B. (i?.8.) 638; Scott v. Pilkington (1862) 2 B. & S. 
11; Hirschfield v. Smith (1866) L.R. 1 C.P. ^0; Lcbel v. Tucker (1867) 
L.B. 3 Q.B. 77; Bradtaugh 7. De Bin (1868) L.R. 3 C.P. 538; (1870) L.B. 
6 C.P. 473 (Bx.Ch,); Ronguette v. Overmann (1876) L.B. 10 Q.B. 626; 
’ Qoodwin v, Roharts (1876) 1 App.Cas. 476; Willans v. Ayers (1877) 3 App. 

Cas. 133; Horne v. Rouquette (1878) 3 Q.B.D. 614 (O.A.); Re Marseilles, etc., 
, Co. (1886) 80 Ch.D, BW. Cases dealing with the law after the passing of 
the Act; Re Commercial Bank of South Australia (1887) 36 Ch.B. 622; 
Aleook V. Smith [1892] 1 Ch. 238 (C.A.); Emhincos v. A nglo^ Austrian 
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Oantment 

A bill of exchange and a promissory note may, perhaps, be 
described as a congeries of contracts dependent on one original 
contract,®^ which always has a certam eiffect on the others. It exists 
for one object, namely, to secure to the holder the payment in due 
course of the sum for which the bill is drawn or the note is made. 
Nevertheless the several contracts entered into for this purpose by 
the drawer, the acceptor, and the indorser of a bill, or by the maker 
and the indorser of a note, and therefore the several rights and 
liabilities of each of these parties, are distinct and different. Many 
difficulties in reference to the conflict of laws relating to bills and 
notes have arisen from the habit of regarding the instrument as a 
single contract, instead of regarding it as what it really is — a 
document embodying several distinct contracts. The principal 
feature of the provisions of the Bills of Exchange Act, 1882, 
on the conflict of laws is that they reject the ‘ single law ’ or 

* interdependence ’ doctrine and adopt the ‘ several laws ’ or 

* independence ’ view, with a number of important exceptions.®* 
The ^several laws’ doctrine prevails on the Continent®® and in 

Bank [1904] 2KB 870, [1905] 1 K.B. 677 (C.A.); Ba-jik of Montreal v. Exhibit 
and Trading Go. (1906) 11 Com.Cas. 250; Haarhleicher v. Baerselman (1914) 
137 L.T. Jo. 564 , Guaranty Trust Co. v. Hannay [1918] 1 K.B. 43, [1918] 2 
K.B. 623 (C.A.), Re Francke and Rasch [1918] 1 Ch. 470, Koechhn v. 
Kestenbaum [1927] 1 KB. 889 (CA); Koch v. Dicks [1933] 1 K.B. 307 
(C.A.); Bank Polski v. Mulder [1941] 2 K.B 266, [1942] 1 K.B. 497 (C.A.h 
Cornelius v. Banque Franco-Serhe [1942] 1KB. 29, better reported [1941] 
2 All E.R 728, Syndic in Bankruptcy of Khoury v. Khayat [1943] A.C, 
507 (P.C.) 

29 ‘ Bill ’ means bill of exchange (s. 2) as defined in s 3. Bor the meaning of 
^ cheque ’ see s. 73. 

20 ‘ Note ’ means promissory note (s 2) as defined in s. 83 (1) Whether a bill 
must comply with the requirements of s 3 in order to be a bill, and whether 
a note must comply with those of ®. 83 in order to be a note, depends on the 
law which governs it These definitions apply only to instruments governed 
by the law of the United Kingdom. 

21 The original contract is, m the case of a bill drawn to the order of the payee, 
the contract between the drawer and the payee, in the case of a bill drawn 
to the drawer’s own order the contract with the first mdorsee, in the case 
of a bearer bill that with the first transferee by delivery. In the case of a 
note the original contract iis that between the maker and the payee, or, if it 
is made payable to maker’s order, the first indorsee; if it is a note payable 
to bearer the original contract is that between the maker and the first 
transferee by delivery. The acceptance of a bill, which may in time precede 
the ‘ issue ’ of the bill to the first holder, as defined m s. 2, is a * super- 
vening ’ contract for the purposes of the conflict of laws (s. 72 (1) ). Bor the 
definition of ‘ issue see s. 2. 

22 Bor the definition of ‘holder’, ‘bearer’, ‘delivery’ and ‘indorsement*, see 

6 . 2 , 

23 Bor definition see s. 69 (1) and, with respect to cheques, also s. 60 

3* The expression ‘ single law or several laws ’ is used by Balconbndge, p. 293, 
the terms * independence ’ and ‘ interdependence ’ or their equivalents are 
used on the Continent. See, e.g., Baiser, Z.u., § 4, pp. 58 fl. See, for a 
different view, Westlake, § 230. 

33 The principal exceptions are s. 72 (2) proviso, s. 72 (3) and s. 72 (5). See 
below Rule 153. On the ‘ several laws ’ principle, see Horne v. Rouquetie 
(1878) 3 Q.B.P. 614 (C.A.), at p. 620, per Brett, U.J. 

23 See Geneva Convention of June 7, 1930, for the Settlement of Certain Conflicts 
of Laws in Connection with. Bills of Exchange and Promissory Notes, e.g.. 
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the United States and may perhaps be regarded as one of the few 
aspects of the conflict of laws on which there exists a widespread 
consensus of opinion throughout the world. 

Bills and notes are clearly instruments which from their nature 
are likely to give rise to a conflict of laws. A bill may be drawn in 
one country, e.g., France; be accepted in another, e.g., England; 
be indorsed in a third, e.g., Belgium; and be payable in a fourth', 
e.g., Germany. The law of each of these countries may affect the 
validity of the bill or of any one or more of the contracts contained 
in it, or the rights and obligations of the parties. As in the case of 
other contracts it may be necessary to determine the law governing 
the formation of the contract, the capacity of the parties, the formal 
and essential validity of the contract, and its interpretation, effect 
and discharge. The Bills of Exchange Act does not expressis verbis 
deal with all these matters. Its provisions are confined to the 
questions of formal validity,^® interpretation,^® the so-called ^ duties ’ 
of the holder,'*® and the due date of payment."*^ It also contains a 
few provisions of the domestic law of the United Kingdom which 
are likely to be of practical importance in cases involving inter- 
national elements, such as those determining the rights of the holder 
of a bill or note governed by the law of the United Kingdom, but 
dishonoured abroad,"*^ and the rights of the holder of a bill drawn 
in a foreign currency, but payable in the United Kingdom.^'* 
Moreover, the Act draws a distinction between ‘ inland ’ bills and 
• foreign * bills and notes This distinction is primarily of 

Arts. 2, 3, 4; see, bowever, Art. 5 and Art. 8 Similarly Geneva Convention 
of March 19, 1931, for the Settlement of Ceitain Conflict!^ of Laws in Con- 
nection with Cheques; see, however, Art. 7. See, for the Conventions, League 
of Nations Treaty Series II, C. 860, M. 351, 1930 II. They are printed in 
Lorenzen, Cases and Materials on the Conflict of Laics, 4th ed., pp. 579 ff. 

See the decisions collected in Stumberg, pp. 226 f. 

»» Section 72 (1). 

Section 72 (2). This may possibly cover the question of essential validity. 
This was the view of Bomer, J., m Alcooh v. Smith [1892] 1 Ch. 288, and of 
Sargant, L.J., in Kocchlin v. Kestenhautn [1927] 1 K.B. 889, but not, it 
seems, that of Vaughan-Williams, L.J., in Embirkos v. Anglo-Austrian 
Bank [1905] 1 E.B. 677, at p. 685; see Cheshire, p. 361 f„ pp. 620 ft.; Falcon- 
bridge, pp. 29D ff. 

■<0 Section 72 (8). The * duties ’ to present, to note, to protest, and to give notice 
of dishonour are not obligations which can be enforced against the holder, 
but pre-conditions of the exercise of his right of recourse. See Wolff, 
s, 467, who calls them * burdens 
Section 72 (5). 

The Act applies to Scotland and to Northern Ireland. 

Section 57 (2), 

44 Section 72 (4^ How, in view of s, 89, this applies to notes appears doubtful. 
Section 4. According to this provision an inland bill is a bill which is or on 
the face of it purports to be drawn within the British Islands and is either 
payable there or drawn upon a person resident there. * British Islands ’ for 
' this purpose includes the United Kingdom of Great Britain and Northern 
Ireland, the Isle of Man, the Channel islands and adjacent islands. Eire is 
not included; Iri^ Free State (Consequential Adaptation of Enactments) 
Order, 1923, s. 2* If the place of drawing of a bill drawn within the British ^ 
Islands, is changed so as to make it appear as a foreign bill, the bill is 
thereby matenally altered and, if governed by the law of the United Kingdom, 
avoided by virtue of s. 64. Koch v, Dioks [1988] 1 K.B. 807 (O.A.). 
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importance for the domestic law of the United Kingdom with 
reference to the duties of the holder,*® and to stamp law.*^ In one 
respect, however, this distinction assumes importance in the conflict 
of laws, viz,^ with regard to the interpretation of the indorsement 
abroad of an instrument governed by the law of the United 
Kingdom.*® 

The Act is thus by no means an exhaustive codification of the 
conflict of laws with regard to bills and notes,*® Its provisions 
relating to the conflict of laws do not settle all the questions of the 
choice of laws in regard to a bill or a note which might be raised in 
an English court. Not only does the Act contain no special rules 
regarding such matters as capacity and essential validity,®® it also 
fails to deal with what one may call the * property ’ as distinguished 
from the * contract ’ aspect of bills and notes. 

The provisions of the Bills of Exchange Act on the conflict of 
laws reproduce, for the most part, the effect of decided cases. These 
are in conformity with the principles of the choice of law in regard 
to contracts in general adopted by the English courts and set out in 
the preceding Rules of this Digest.®^ It is, however, clear that, in 
view of the exigencies of commerce, the proper law doctrine cannot 
be applied to contracts embodied in negotiable instruments in the 
same way in which it is applied to other contracts, and it is also 
clear that the Act has not so applied it. The main characteristic 
of a negotiable instrument is that it is intended to circulate, and 
that, for this purpose, anyone becoming a party to it should be able 
to see from the instrument itself what are going to be his rights and 
his obligations. Agreements which do not appear on the face of the 
instrument should therefore not be allowed to affect the rights and 
duties of those who are parties to it. Moreover, in order to permit 
rapid circulation, all those agreements which are embodied in the 
instrument must be reduced to a strict form, the ‘ rigor carabialis % 
which does not leave room for any ambiguity of interpretation. 
These may be counsels of perfection, and it must be adnutted that 
the legislation of various coimtries has not always lived up to these 
standards,®® There is, however, nothing, either in the Act or in any 

Section 61. Upon being dishonoured (in the United Kingdom, s. 7*2 (3) ) an 
inland bill may be protested, a foreign bill must be. Unless the contrary 
appear on the face of it, the holder may treat it as an inland bill (s. 4 (2) ), 
A foreign note need not be protested, s. 89 (4). 

Stamp Act, 1891, ss. 35 f. The definition of a foreign bill or note for pur- 
poses of stamp law differs from the definition in the Bills of Exchange Act. 
Section 72 (2). See post, Rule 153, p. 687. 

Be Gillespie, ex p. Boharts (1886) 18 Q.B.D. 286 (C.A.). 

See, however, note 39 above, p, 680. 

See post, Rule 163, pp. 687, 693. 

See note 28, p, 678, above. 

** jB.gr,, Art. 2 of the Geneva Convention of 1930 on Conflicts of Laws in Con- 
nection with Bills of Exchange (lex pfatnae determ ini ng capacity, in conjunc- 
tion, it is true, with lex loci contractus, but each country may treat as invdid 
a contract for which its own national lacks capacity under his lex patriae, 
though he would have capacity under the lex led contractus). On the other 
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decided case, to compel an English court to apply to bills and notes 
the principle that the parties are free to choose the law applicable to 
their contract without reference either to the place where the 
contract was made or the place where it was to be performed. The 
proper law of a contract embodied in a negotiable instrument must 
appear from the instrument itself. It can only be the lex loci 
contractus or the lex loci solutionis. Nor, it is submitted, can any 
choice between these two systems be relevant unless the choice 
appears on the face of the instrument.*'’^ The contract between the 
drawer of a bill and the acceptor must be governed either by the law 
of the place where the contract was made or by the place of payment. 
The Act has made the lex loci contractus the relevant law in matters 
of form and of interpretation.'*'^ In the law of negotiable instruments 
there is a strong case for applying one system of law to the form of 
each contract, the formation of the contract, and the capacity of the 
parties to make it, and it is therefore submitted that the formation 
of the contract,^® including the need for, and the meaning of, 
consideration,"’^ and the capacity of the parties should be governed 
by the law of the place where the contract was made. The argument 
that that place may be fortuitous has less force in relation to the 
contracts now under discussion than to any others. It is true that 
it may be ambiguous, but, as far as English law is concerned, that 

hand, the Convention treats the place of signature as the place of contracting, 
which 18 less likely to lead to ambiguities than the Bills of Exchange Act, 
which treats the place of delivery as the place of contracting. See Wolff, 
s. 464, who docs not regard the English solution as infenoi to the Geneva 
solution. 

Nor should a choice of law dehors the instrument be only ineffective against a 
bma fide purchaser Ahter Wolff, s. 468. Which law is to decide what, in 
tJiis connection, is ho7ia fidcs, c.g,^ whethei it ir excluded by negligence, and 
who is a ' purchaser ’ ? 

This is the effect of the Act, although it is not m accordance with the inten- 
tion of the draftsman, Sir M. Chalmers, See below, Kale 163, pp 684, 690. 
This is, of course, subject to the overriding principle of public policy: see 
8ccm des Hotels lUums v. Hawker (1913) 29 T.LJl. 678 
See Falconbridge, p. 31L The same would be tiue of the requirement of 
causa under a foreign law. * Value ’ which, in the Bills of Exchange Act 
(see e. 2) moans * valuable consideration * is defined in s. 27 in terms of 
English domestic law. Falconbiidge, Lc., and Law of Banking^ 6th ed., 
Chap. 39, discusses the problems to which the analogous provisions of the 
Canadian Statute, B.S.C,, 1927, c. 16, give rise in the Province of Quebec. 
The same problem may arise, but does not as yet seem to have arisen, m 
Scotland. Seo also Allen v. Hay (1922) 69 D.L.B. 193. The remarks in the 
text are not intended to apply to the question of the legality of the considera- 
tion. Be© Buie 163, p. 687. 

Bondholders Securities Corporation v. Manville [1933] 4 D.L.B. 699: capacity 
of married woman domiciled in Saskatchewan to make promissory note in 
Florida held by Saskatchewan courts to be governed by law of Florida. Re 
Soltykoff [1891J 1 Q.B. 413 (O.A.) appears implicitly to adopt the same prin- 
ciple. under the Geneva Conventions, Art. 2, the decision in Bond- 
holders Securities Corpofaiion v. Mamtlle^ above, would have had to be 
in favour of the law of Saskatchewan (if the law of the domicile is sub- 
stituted for that of the nationality). Bm Falconbridge,* pp. 323 S. ; Wolff, 
0. 462. 

** Bee Eule 186, Sub-Bule 8, ante, p. 698. 
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ambiguity is removed by positive enactments.®® Each contract, 
with the exception of the acceptance, is made when the instrument 
is delivered in order to give effect to the contract, and delivery 
means transfer of possession, actual or constructive.®^ The contract 
of acceptance is completed by delivery or notice of acceptance, 
whichever is the earlier.®^ The place of signature is not as such the 
locus contractus. These provisions of the Bills of Exchange Act are 
primarily intended to regulate matters belonging to the domestic law 
of the United Kingdom, but they also define the connecting factor 
^ place of contracting ’ for the purposes of the conflict of laws. If, 
e.g,y an indorser sends a bill after indorsement ®® to a foreign 
country, that will be the place where his contract becomes complete, 
not the place where he actually signed the bill. 

The principles governing the conflict of laws with reference to 
bills and notes do not apply to contracts commercially connected 
with negotiable instruments but not embodied in the instrument 
itself. Thus the obligations arising from confirmed documentary 
credits are governed by the general rules of the conflict of laws 
applicable to contracts. This is true of the duties of a banker who 
has issued a confirmed letter of credit towards the seller of the goods 
as well as of his duties towards his own customer. It is also true of 
the customer’s duty to provide the banker with funds before the date 
of the maturity of the bills. ®^ The question, on the other hand, 
which law decides whether a bill of exchange drawn and accepted by 
virtue of a documentary credit is conditional upon the genuineness 
of the bills of lading attached to it, is a question concerning the 
conflict of laws with regard to bills and notes. ®^ 

Whether a bill operates as an assignment of funds in the hands 
of the drawee, as it does, in certain circumstances, under Scottish 
law,®® is not a question to be answered by the law applicable to the 
bill as such, but governed by the principles of the conflict of laws 
with reference to assignments. A cheque drawn in Scotland on an 
English bank and issued in Scotland does not operate as an 
assignment of the drawer’s bank balance in England. 

Bills of Exchange Act, s. 521. 

Section 2. These provisions are unambiguous m the sense that they remove 
any doubt as to how the law defines the place of contractmg. Their applica- 
tion may lead to difficulties, e.p., in determmmg what is constructive pos- 
session (see above, p. 681, note 53), though no such difficulties seem so far to 
have arisen in the courts. See also Gliupman v. Cottrell (1865) 3 H. & C. 865. 
Section 21 (1) proviso, and s. 2: * Acoeptance means an acceptance completed 
by delivery or notification 

‘ Indorsement ’ is defined in s. 2 as ‘ an indorsement completed by dehvery 
See Kleinwortf Sons d Co. v. Ungarische Baumwolle Industrie Aktiengeselh 
schaft [1939] 2 K.B. 678 (C.A.). 

Cmranty Trust Co. v. Bannay [1918] 1 K.B, 48; [1918] 2 KB. 623 (C.A.). 
The choice of law question was left undecided by the Court of Appeal, because 
the relevant laws, English and ‘American* law, happened to be identical. 

«« Bills of Exchange Act, 1882, s. 58. 
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Rule 153/^ — Where a bill drawn in one country is 
negotiated/* accepted, or payable in another, the rights, 
duties and liabilities of the parties thereto are determined 
as follows ** : — 

(1) The validity of a hill as regards requisites in form 
is determined by the law of the place of issue,'” and the 
validity, as regards requisites in form, of the supervening 
contracts, such as acceptance," or indorsement," or 
acceptance supra protest," is determined by the law of 
the place where such contract was made. 

Provided that — 

(a) Where a bill is issued out of the United King- 

dom, it is not invalid by reason only that it is 
not stamped in accordance with the law of the 
place of issue ; 

(b) Where a bill, issued out of the United King- 
dom, conforms, as regards requisites in form, 
to the law of the United Kingdom, it may, 
for the purpose of enforcing payment thereof, 
be treated as valid as between all persons who 
negotiate, hold, or become parties to it in the 
United Kingdom. 

Comment 

Vormal validity of bills and notes and of contracts contained in them. 
The principle laid down in this subsectiqn, independently of 

Buies 153 and 164 consist of eeetions 72 and 57 of the Bills of Exchange Act 
which have reference to the conflict of laws or to such principles of domestic 
law as are likely to be of importance in cases involving an international 
element. The illustrative comment is placed, not at the end of each Buie, 
but after that part of each enactmemt, subsection, which the comment 
most naturally follows. 

Por the meaning of this term, see a. 31 of the Act. 

The provisions of h. 72 and those of s. 57, set out in Bule^ 164, apply to 
promissory notes as well as to hills of exchange. A promissory note, as 
defined in e, 83, is, subject to the provisions of Part IV of the Act, governed 
by the same principles as a bill of exchange, with the necessary modifications 
<s* 39), For the purposes of the conflict of laws these modifications, some of 
which are laid down in. s. 89 (2) and (3), do not appear to call for comment. 
‘Delivery*, ‘holder*, and ‘issue* have the same meaning in reference to 
both instruments (s. 2}» 

TMb is the place at which the instrument is first delivered, complete in form, 
to a person who takes it as a holder. S. 2* where * holder ’ and * bearer * are 
also defined. 

Bwf definition, see 2, 

For definition, see s, 2. 

Bee ss, 6M7. 
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the provisos, by which the effect of the subsection is modified, 
corresponds with the rule locus re git actum^ set out above in 
Rule 140. It cannot, however, apply to bills and notes as a merely 
optional rule,’^^ i.6., as a permission to use the formalities required 
by the law of the place of contracting. It was the intention of the 
draftsman. Sir M. Chalmers, that section 72 (1) should be considered 
as an imperative rule,^® and it is submitted that he has succeeded 
in giving effect to this intention. It is further submitted that this 
interpretation is in accordance with commercial necessities.^® The 
formal validity of a bill or note and of the several contracts 
contained in the instrument depends exclusively on the law of the 
country where each contract is made or completed. Hence the 
formal validity of the bill or note itself is governed by the law of the 
place of issue, i.e., by the law of the place where the instrument, 
being complete in form,^^ is first delivered to a person who takes it 
as holder; the formal validity of the acceptance or indorsement is 
determined by the law of the place where the acceptor’s or indorser’s 
contract is completed. What, for these purposes, is to be 
characterised as a matter of form ’ is far from clear, the less so 
since in view of the strictly formal nature of these contracts the 
question of essential validity is apt to merge in that of formal 
validity. Thus, the first proviso shows that the requirement of a 
stamp is to be considered as a matter of form. Bailhache, J.,^® and, 
perhaps, also Pickford, and Scrutton, L.J.,®° thought that 

the conditional or unconditional nature of the bill was a question of 
form, and this would appear to indicate that aH the requirements set 
out in section 3 of the Act are formal requirements. Bankes, L.J., 
and, with some reservations, Sargant, L.J., took the view that it 
was a question of form whether the chain of indorsements was 
interrupted by the signature of a person signing in his own name as 
agent for the payee or last indorsee without indicating that he was 
signing as agent. If this is the correct view, the validity of the 
transfer of bills and notes would appear to a considerable extent to 
be covered by this subsection.®^ 

See ante, Rule 140, p 624. 

See Chalmers, Bi'lls cf Exchange Act, 11th ed., p. 235. See also Ralconbridge, 
p. 276; Cheshire, pp. 258 f. ; Wolff, ss. 463-464. 

Sec ante, Buie 152, p. 678. 

Queer e, which law determines whether, for this purpose, the instrument is 
‘complete in form’? Logically it should be the lex fori, because this is a 
question concerning the interpretation of the connecting factor. In practice it 
would probably be the law of the place of delivery, an illogical but convenient 
solution. 

Guaranty Trust Oo. v, Hannay [1918] 1 K.B, 43, at p. 65. 

Guaranty Trust Co, v. Hannay^ [1918] 2 K.B, 623, at p. 634, * without 
deciding it’. 

Ihid,, at p. 670, ‘no final opinion’. 

KcechUn v, Kostenhaum [1927] 1 K.B. 889, 897 (Bankes, L.J.), 899 (Sargant, 
L.J.). 

See Tpost, p, 693, 
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The provisos are exceptions to the principles enunciated m 
subsection 1. 

Proviso Independently of the Bills of Exchange Act, 1882 

it would seem that where a bill or note issued abroad is, on account 
of its not being stamped in accordance with the law of the place of 
issue, void and not merely inadmissible in evidence, it would be 
void in England, on the ground that the principle locus regit actum 
applies here as an imperative rule/^ Under the Act, however 
such an instrument is clearly not invalid m the United Kingdom for 
want of the stamp with which it ought to have been stamped in the 
country in which it was issued. For business purposes it would be 
unfortunate if it were necessary to consider in the case of bills and 
notes issued abroad the regularity of the absence or otherwise of a 
stamp."^^ The proviso applies only to invalidity arising from the 
want of a stump. It has no reference to any other cause of 
invalidity. 

Proviso This second proviso, again, is a partial deviation 

from the principle that the formal validity of each contract depends 
on the law of the place where it is made. Under it a bill or note, 
which for defect of form is void in the country where it is issued, 
he., under its h\v loci confmetm, is for certain purposes treated as 
valid in the United Kingdom. It would seem that an indorsement 
or acceptance invalid in respect of form by the law of the coimtry 
where it takes place might be valid in the United Kingdom in an 
analogous situation/' The presumable object of this exception from 
the * several laws * doctrine is to make bills issued (or indorsed or 
accepted) abroad more easily negotiable in the United Kingdom/® 

The validity, however, of an instrument, under this proviso, is 
subject to three limitations: (1) It must conform, as regards 
requisites in form, to the law of the United Kingdom. (2) It can be 
treated as valid only for the purpose of enforcing payment, and not, 
it seems, in an action for a declaration/'* (8) The bill or note 


alho Ki ounces Act. lUSa, h , 42. 

V. flHl2) a C’ninji. Jame.s v. Catherwood (1823) 3 Dowl. 
& Ky. UK); v, Bniumllr (IHiiil) 3 Kx 27»3. And net* ante^ Rule 140, 

notfh 32 IF., p. 027; C*p. Repuhliat dr (hmtrmain v. Numz [1027] 1 K.B. 669 
(C.A.), ftt pp. OiK) f., per HfOiitmi, hj. 

On the olljf-r hand, an inHtriiniinjt iMtiied in the Uiutt*d Kingdom is, in the 
United Kingdom, void for want of a stamp, though it was negotiated abroad, 
Bmk of Mmtred v, Ejrfnbit and Trading i*o, (UKKi) 11 Com.Cas. 200. Eal- 
conbridge, p. 270, doais with the anemmhoa created by this proviso in the 
event of a hdl or note being i«Hued tn mm part of the British Commonwealth, 
6.g.^ in the United Kingd<inu and negotmkHl in another, r./;,, in Canada. 
For a convimnug eriikdsm of this proviso, see Falconbridge, Chap. 14, para, 
SS (d). 

Bo also WoIlF, «. 465. Tbia k perhaps a lM>id, but Oi^rtainly a reasonable 
interpretation of the statute per omhgiunu 
Bee Cheahire, p. 359 U 

** Omraniy Tnnat Co, v, Hannag {1918] 2 K.B. 623, where this limitation 
i« critleiued by Bcrnllon, L.J,, at p. 670. m unec|ual in its operation, since 
it might exclude a fdaintiflf who, m m that case, asked for a declaration that 
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is to be treated as valid only between persons who negotiate, hold, 
or become parties to it in the United Kingdom, e.g., between a 
plaintiff who holds (or has held the instrument in the United 
Kingdom and a defendant who has negotiated it here, but not 
between a plaintiff who holds the bill abroad and a defendant who 
has negotiated it here, or between a plaintiff who holds it here and 
a defendant who has negotiated it abroad. 

Illustrations 

1. By German law a bill cannot be drawn payable to bearer.®^ By the 
Bills of Exchange Act it can.®^ A bill drawm to bearer and issued in London, 
but payable in Germany, is valid. 

2. E. V draws a bill in France upon X in London who accepts payable at 
an English bank. The payee is M V. in France, and E. V. indorses there in 
his own name to A, who sues in England. It is proved that under French law 
E. V. as a duly authorised agent can indorse in his own name. The indorse- 
ment is valid, despite the fact that such an indorsement is inadequate in 
English law 

3. Before 1922 a bill is drawn in France by a firm carrying on business 
there in the French language, in an English form, indorsed in blank, and 
delivered to another French firm It is drawn on an English company, by 
whom tlie bill is accepted payable in London Although the indorsement m 
blank is invalid by French law% a holder who has acquired the bill by negotia- 
tion in England, can, by virtue of proviso (6), enforce it in England against 
the acceptor.^^ 

4 A bill drawn, issued and payable in Germany does not contain the words 
‘bill of exchange’ or their equivalent and is therefore void under German 
law.^® It is indorsed here to a firm carrying on business in England. The 
indorser could be sued here by the indorsee under proviso (h), though the 
drawer could not. 

(2) Subject to the provisions of this Act,®* the inter- 
pretation of the drawing, indorsement, acceptance, or 

t^o payment made to him under a bill was valid. See also Pickford, L.J , 
at p. 648, and Bailhache, J , 8.0, [1918] 1 K B. 43. For detailed discussion, 
Falconbndge, pp. 280 ff. 

This seems to be a reasonable e^Ttension of the pimciple. See Wolff, p 488, 
note 1. 

91 German Bills of Exchange Law, 1933, Art 1. 

92 Balls of Exchange Act, s. 3. 

93 Koechlm et Cte v. Kestenbaum Bros. [1927] 1 K.B. 889 (C.A.). 

94 Le.^ before the passing of the French law of February 8, 1922, by which 
negotiation of a bill by means of an indorsement in blank was introduced in 
France. See Chalmer«, p. 114. 

93 See Re Marseilles Extension Railway and Land Co, (1886) 30 Cb.D. 698. 
The case refers to bills made before the passing of the Bills of Exchange Act, 
1882, and was decided on a different ground on which it could not have been 
decided under the Act. 

9fi Gorman Bills of Exchange Law, 1933, Art. 1, No. 1. No such requirement 
exists under s. 3 of the Bills of Exchange Act, 1882. 

9 7 CL Wynne v, Jackson (1826) 2f Buss. 351. 

93 The provisions referred to are the remaining subsections of the Bills of 
Exchange Act, 1882, s. 72, or, in other words, the other subsections or clauses 
of Eule 163. Of these, sub-s. 4 is not, however, a rule of the conflict of laws, 
but a principle of domestic law. S. 67, mentioned m this connection in 
Chalmers, Bills of Exchange, 11th ed., p.' 236, note 16, is also a rule of 
domestic law. So are ss. 16 and 53. 
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acceptance supra protest of a bill is determined by the 
law of the place where such contract is made.®* 

Provided that where an inland bill ‘ is indorsed in a 
foreign country,® the indorsement shall, as regards the 
payer, be interpreted according to the law of the United 
Kingdom.’ 

Comment 

Interpretation of bills and notes and of contracts contained in them. 
This subsection lays down two principles: (1) The interpreta- 
tion of each contract contained in a bill or note is governed by the 
proper law of that contract, i.e., the interpretation of each contract 
is governed by its own law and there is not one ^ single law * to apply 
to the interpretation of all contracts embodied in the instrument. 
(2) The proper law of each contract for the purpose of its interpreta- 
tion is the lex loci contractus, ue., in the case of the contract 
between the drawer of a bill or the maker of a note and the payee or 
first indorsee and in the case of all contracts between indorsers and 
indorsees the place of delivery, and in the case of the contract of 
acceptance the place at which the accepted bill was delivered 
or notice of the acceptance was given, whichever be the earlier 
event. ' 

Thus, whether the addition of words such as ‘ for me ® to the 
indorsement of a bill is to be interpreted as a ‘ restriction ’ which 
^ prohibits further negotiation of the bill ’ ^ is to be determined by 
the law of the country in which the indorser delivered the bill to 
the indorsee, irrespective of the law of the place at which the bill 
itself is payable, and irrespective of the law of the place at which 

Francis w Huckcr (17661 Ambler 67S; Allen r, Kenihle (1848) 6 Moore P.C. 
$14; Horne v, Bouquettc (1878) $ Q.B.D. 614 (G.A.), at p. 620, per Brett, L.J , 
Alcoch V. Smith [1892] 1 Ch. 238 (C.A.); Embtricos, v. Anglo- Austrian Bank 
[1904] 2 K.B. 870; [1905] 1 K.B. 677 (C.A,); Haarbleicher v. Baerselman 
(1914) 137 L.T.Jo, 664; Koechliru et Oie v. Kestenhaum Bros, [1927] 1 K.B. 
889 (C.A.); Bank Polski v. Mulder [1941] 2 K.B. 266 (affd. [1942] 1 K.B. 
497 (C.AJ ); London and Brazilian Bank v. Maguire (1895) Q.B. 8 S.C. 
368; Sanders v. St, Helens Smelting Co, (1906) 39 Nova Scotia B. 370. 

* Jf.e., * a bill which is or on the face of it purports to be (a) drawn and pay- 
able within the British Islands, or (h) drawn within the Bntish Islands 
upon eome person resident therein ‘ : s. 4. 

» a country not forming part of the British Islands. * For the purpoeea 
of this Act, British Islands means any part of the United Kingdom of 
Great Britain and [Northern] Ireland, the Islands of Man, Guernsey, Jersey, 
Alderney and Sark, and the islands adjacent to any of them being part of 
the dominions of [His] Majesty ’ ; s. 4. The term * foreign ' is here used 
in a sense different from, and less esftensive than, the sense given it in other 
Buies of this Digest. 

3 Lehel v. Tucker (1867) L.B. 3 Q.B. 77. 

^ Section 21* In practice this is not always observed and the place of 
signature is sometimes treated as the lex lad contractus. See, e.gr., Haar- 
, bleichet v. Baerselman (1914) 137 D.T.Jo. 664. There is possibly a pre- 
sumption that the place of signature is the place of delivery. This is 
suggested by Wolf, «. 464. 

» See Bills of Exchange Act, 1882, s. 36. 
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the indorser has undertaken to pay the indorsee in the event of the 
bill being dishonoured.® Again, whether a bill drawn payable 
no X ’ without the addition of the words ‘ or order ’ is, as under 
the Bills of Exchange Act, regarded as payable to order and 
therefore negotiable,^ or whether, as under the United States 
Uniforna Negotiable Instruments Act, it is not, is a question to be 
answered by the law of the country in which the drawer delivered 
the instrument to the payee, and not by the law of the country in 
which the bill is payable.® Whether the acceptance of a bill is to be 
interpreted as general or as qualified is decided in accordance with 
the law of the place at which the contract of acceptance is made, and 
not in accordance with the law of the place at which the acceptor 
undertakes to pay.® 

Of the two principles formulated above the first appears to 
correspond with the general principles of the conflict of laws,^® with 
business necessity, and also with the solution adopted in the Geneva 
Conventions. “ On the other hand, it would have been more 
consistent with the English conflict rules governing contracts in 
general and more in accordance with the best interests of commerce 
to choose as the proper law of each contract, not the law of the 
place of delivery but the law of the place of payment. This applies 
with particular force to the case of a bill accepted or a note made in 
one country but payable in another. In this case the application 
of the lex loci contracttLs involves a regrettable discrepancy between 
the solution adopted by the Bills of Exchange Act and that 
embodied in the Geneva Conventions. But desirable as the selection 
of the lex loci solutionis may be, none of the considerations 
mentioned above can prevail against the clear wording of the 
statute. It is impossible to attribute to the words ^ the law of the 
place where the contract is made ’ in subsection (2) a meaning 
different from that which they bear in subsection (1). There is no 
rule of statutory interpretation which would enable a court to hold 
that in subsection (2) these words mean the opposite of what they 
say, namely, ‘ the law of the place where such contract is to be 
performed 

« Se© Haarhleicher v. Baerselman, supra. 

Bills of Exchange Act, 1882, e. 8 (4). 

® Example taken from Falconbndge, p. 283. 

0 Bank Polski v. Mulder [19413 2 K.B. 266 (affd. on other grounds: [1942] 1 
K.B. 497); Banders v. St. Helens Smelting Go.^ Ltd. (1906) 39 Nova Scotia 
Bi. 370. In the latter case the place of signature was treated as the Zea: loci 
contractus. Where, as in these oases, the question at issue is, whether accept- 
ance at one place ‘ payable * at another is a quahfied acceptance (see Bills of 
Exchange Act, 1882, s. 19 (1) (c>), any other solution would be impossible 
because the interpretation of the acceptance determines the place of payment 
and cannot, therefore, depend on the law of that place.-“Note that the general 
or qualified character of the acceptance is a matter of interpretation, but the 
Conditional or unconditional character of the bill itself is a matter of form, 
See Guaranty Trust Co. V. Hannay [1918] 2 E.B. 623. 

10 See ante, Buie 136, p. 679. The classical formulation is in Story, ss. 314 f. 

11 Convention on Bills and Notes, Art, 4; Convention on Cheques, Art. 6. 
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This, however, is precis<iy what the draftsman of the Act, Sir 
M. Chalmers, intended, hut failed to say,^" Foliowin|:f the example 
set by llubor and the doctrine of Stnryd* Chalmers took the view 
that the fiction Contra.risi^i' unusquhque hi to loco iniclkgitur in 
quo ut Holvcrrt sc ohligavit ^ ' had to be read into the words ^ law of 
the place where the contract is made ’ in snbseclion (2) (but not in 
subsection (1)). Story, whose lan^ua^e apparently su^^csted the 
terms of subsection (2), clearly intended to lay down, though in a 
very roundabout way, that each contract embodied m a bill or 
note is to be iuterpreted according to the law of the country where 
it is to be performed. Ibifortuimtely the language of the subsection 
reproduces the words rather than the meaning of Story, and 
Chalmers’ own sugg^'stion is in conformity ratluT with the doctrine 
of Story whtui properly understood than wuth the wording of the 
statute.*^ 

The proviso is an exc<^ption to the rule that each indorsement is 
subject to its o%vn law. It applies to all inland hills or notes, 
including hills payable abroad which have been drawn within the 
British Islands upon a person resident there. The indorsements on 
such a bill or note are interpreted not according to their proper law 
but to th«‘ law of the rnited Kingdom* This, however, only 
applies * as regards the payer \ f.c., the acceptor of a bill or the 
maker <jf a note,*' It an inkunl bill has been indorsed abroad the 
question whether the indorsement is to be interpreted as enabling 
the indormi to claim payment from the acceptor is decided according 
to the law of the United Kingdom, but a dispute between two 
claimants to the bill on the same issue must be decided according 
to foreign law.*** On the other hand, the proviso dr>es apply 
although the holder became party to the in.striiment and holds it 
abroad, Tn this respect and in mmc others it is of wider application 
than section 72 (1), proviso (h)» but, unlike the latter, it does not 
apply as between indorser and indorsee. 


iS Clmlmrrx, lUiln nf Kjj'liasiyr, lllli ni., p. 257. ClmlnuTrt’ fiirih^^r K«ggt3«tioti 
that i\m Iaw cf lb« plftfi* tth«*ra thr* hill aiwplctl might rch*r l« thr law 
of thr payment aiul ilmf thn rffi rcncc «h«iihl h<i fnlh^wmi, sruoimtu 

to an aelliiralitm o( the riiivtn ilnctrinc in flat law of contract. Bvq for a 
mihmifiHim fhat tlim i« niulcxiruhh? fOih* VM> mi^ 12, p, SSI, ante* And me 
Palrorihriilsc* n. 21*0. view mivanroi! m the text ts Hhared by Falcon* 
hfitlge, pth If,; Chrdnrc, p. SOI; Wolll, s. 400; but not, it seema, by 
Wcfttlakr, its. » f. 

Pr Oonflittit Xoh. 5 ami 10; see onfr, Rule 150, Btib-Bnle S, 

g. m. 

H Story, M, W, Roe for an analysis nf Btory’s ilm*tntic and of Chalmew 
docirirtt, Falmnbfidico, 205*200, (Omimm misunderstood a paatage in 
Story (a*. 314 f.) which refers to the * mwcml laws * pri«ci|ilc im a statemtnt 
with regard to the choico of tlio proper law of each eontrsefc, 

R 44, 7, SL Boo above, Unh L%. Hubdiulc 3, p. 5U7, note 74, 

»« The matior here iliscMsml !• left nndoterminod in Ou&mnt^ TruH Co, v. 
Hmmf 11918] « K.B. 603, at p. 634, per Piokford, ti.J,. and at p. 670 p$r 
Smtton, LJ, U apprara that in Raitk PofiAi v, MuMer 9 K,B. 2&6i 
Ttseker, d,, iotfamreiad the aubseeiion in Iho ionat* iuggoated in the mt 
It See WolU, e, 630; Cheshire, p, 36i, pp. 621 If, 

I* Sse Aimk v. Smith (tmj 1 €h. m, post, p. 604, 
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Validity and effect of bills and notes and of contracts contained in 
them. 

There is some judicial authority for the view taken by 
Chalmers that ‘the term “interpretation” in this subsection 
. . . includes the obligations of the parties as deduced from such 
interpretation It has been sugpsted that this extension of the 
subsection to a matter not strictly covered by its language is 
undesirable, and that, in order to arrive at a result in accordance 
with the reqxiirements of commerce, the lex loci solutionis should 
decide whether a contract contained in a bill or note is valid and 
what effect it produces* Thus, according to this view, if a bill were 
drawn in Germany upon a drawee in Germany payable three months 
after date and accepted payable in England, a stipulation in the 
bill to pay interest would, m accordance with English law, be valid, 
while, according to the opposite view, it would, in accordance with 
German law, be ^ deemed not to be written ’ into the bill.®^ Again, 
if a ‘ referee in case of need ’ was inserted in a bill, it would, as 
Chalmers himself suggests, be for the law of the place of payment 
to decide whether the holder can take his recourse against the 
drawer or previous indorsers without having demanded payment 
from the ^ case of need There is, it is submitted, great force in 
the argument in favour of a narrow construction of subsection (2) 
and in favour of the application of the lex loci solutionis to the 
validity and effect as distinguished from the interpretation of bills 
and notes and of the contracts contained in them.®® 

Legality of hills and notes and of the contracts contained in them. 

This argument derives further support from the attitude of the 
courts towards the legality of negotiable instruments. In Moults v. 

ChalmorB’ viow was adopted by Bomer, L.J., in Embiricos v, Anglo-Austnan 
Bank [1905] 1 K.B 677, at p. 086, and (when Bomer, J.) m Alcock v. Smtth 
[1892] 1 Ch. 238, by Sargant, in Koechlin v. Kestenhaum [1927] 1 B.By 
880, at p. BOO, by Walton, J*, in Embiricos v. Anglo-Austrian Bank [1904] 
2 K.B. 870, and, with some reservation, by Stirling, LJ., S.C. [1^5] 1 
K.B, 677, at p. 687. These judicial utterances are, however, dicta, and the 
matter is not settled. In Canada, Chalmers’ view was adopted in London 
and Brazilian Bank v. Maguire (1895) Q.B. 8 S.C. 358, It is shared by 
Wolfit, s. 466, accepted (with regret) by Cheshire, pp. 361-2, and, it seems, 
rejected by Falconbridgc, p. 291* The dicta occur m oases dealing with the 
transfer of bills and notes, to which special considerations apply. See ^post^ 
p. 693, 

Bills of Exchange Act^ 11th cd., p. 286. 

By Faio<mbridgo, Lo. 

Cp* Bills of Exchange Act, 1882, 6. 9 (1) (a), with Crerman Bills of Exchange 
Law, 1983, Art* 5, It is assumed that, if German law applied, English law 
would not accept the renvoi contained in Art.^ 93 of the German statute, 
which reproduces Art. 4 of the Geneva Convention. 

Bills of Exchange Act, 1882, s. 15. 

Chalmers, p. 89. 

The effect of the contract includes the measure of damages which, in the law 
of bille and notes at any rate, are a matter of substantive law and governed 
by the proper law of the contract, not by the lex fori. Bee, e.gr., per Bind- 
ley, LX, m Be Gillespie, ex p. Robarts (1886> 18 Q.B.L. 286, at pp. 292 t 
See further, post, Buie 154, p. 701. 
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the Court of Appeal held that English law governed the 
question whether a cheque draw^n upon an English bank was deemed 
to be given for an illegal consideration, although the cheque was 
drawn and issued in France. It appears that, if a bill or note is 
illegal, or deemed to have been given for an illegal consideration 
according to the h w loci ttohitioois of the bill or note itself, all the 
contracts contained in the bill are aSected. This principle laid down 
by Lord Mansfield in Kf>binsofi v. Bland has not, it seems, been 
abrogated by the Bills of Exchange Act and is one of those common 
law principles which ‘ continue to apply Since all the contracts, 
except those of the acceptor of a bill or the maker of a note, are 
somewhat in the nature of suretyship,"’'^ it is obviously right that 
tlu'y should be void if the principal contract is illegal This, as 
tVonf/s V. (him shawls, must also apply w*here the drawee himself 
is not liable on the bill at a!L In so far the (juestion of legality is 
dominated not by the * several laws ’ but by the * single law ’ 
principle. 

It is, however, submitted that where any contract contained in 
the instrument is illegal under its proper law it must be considered 
as illegal everywhere, though it might be legal according to the law 
of the cotintry in which the bill or note itself is payable. If a 
cheque was drawn upon a French bank for a wager, it could not be 
enforced in an English court by the payee against the drawer, if the 
contract between them was governed by English law. In order to 
be valid, it is submitted, any ecmtracl embodied in a negotiable 
instrument must he legal umirding to the law governing the bill or 
note and idso according to its own proper law-**'* 


Discharge of bilb and wofes and of the amimriH contained in them* 
The Bills of Exchange Act, I8H2, does not deal generally with 
the law determining the validity and effect of a discharge from 
liability under a bill or note. This is regulated by the law in 
reference to discharge of contracts gimcrally. The validity and effect 
id the discharge under each contract, thereforCi depends on its 

fl9tJT) I K.fi 7m ii\h.h Hee abo V»rmhm v. ihnqm France Serbe [1941] 
All put 708. Hi in 7J}4. 

(ITO) 9 burr. i07l lit MmthM v, Oirra, rnprn* at p. 750, M.B., 

teU^rtvil Ui this tirmnfjle sf*4 amih* it the haitm wf \m H. 79 was not 

ttieiirmnt*ch In HetrU Heunin v, liairker (lUia) 99 T.L.B. bIB, 

thr wnn on fiolnw. 

Bill* of Kssriitingc Act, 1889, •, 97. li inuia he eni|»h*nik«Hl that Mauiis v, 
Mupmt wnn not nci a nomi of public 

«« Sen Woitfiike* t. 

Then^ tn no Knghd* natlmnty <m thm pKiint. btii ilnre is rtnadtun authority: 
Story V, MtHny 199. In that ea«« it was aluo hebi,— ri|[htly, 

il ii aulmiiUetl.-thftt for thia purfioae the law of each crirntracfc ti the 

law of lit plioo of {rnyment. See Filemibricl}{e, p, 019. 

On the queatkm of legahiy, see Falentihriilg#, pn. all ff. Ctoyu v. Chapman 
(IB76) 97 C.C.C.F. 99, mentioncdi by Faieoiibrnlge. p, 019, note ii efiady 
InooniBatibie with the prinoinli laid down in UoUnfon v. Hknd (1760) 3 
Burr. 1077, and aMruied in Mmhi v. Qmn [19071 I K.ii TIB. 
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the Court of Appeal held that English law governed the 
question whether a cheque drawn upon an English bank was deemed 
to be given for an illegal consideration, although the cheque was 
drawn and issued in France. It appears that, if a bill or note is 
illegal, or deemed to have been given for an illegal consideration 
according to the lex loci solutionis of the bill or note itself, all the 
contracts contained in the bill are affected. This principle laid down 
by Lord Mansfield in Robinson v. Bland has not, it seems, been 
abrogated by the Bills of Exchange Act and is one of those common 
law principles which * continue to apply Since all the contracts, 
except those of the acceptor of a bill or the maker of a note, are 
somewhat in the nature of suretyship,^® it is obviously right that 
they should be void if the principal contract is illegal. This, as 
Moulis V. 0we7i shows, must also apply where the drawee himself 
is not liable on the bill at all. In so far the question of legality is 
dominated not by the ‘ several laws ® but by the ^ single law ’ 
principle. 

It is, however, submitted that where any contract contained in 
the instrument is illegal under its proper law it must be considered 
as illegal everywhere, though it might be legal according to the law 
of the country in which the bill or note itself is payable. If a 
cheque was drawn upon a French bank for a wager, it could not be 
enforced in an English court by the payee against the drawer, if the 
contract between them was governed by English law. In order to 
be valid, it is submitted, any contract embodied in a negotiable 
instrument must be legal according to the law governing the bill or 
note and also according to its own proper law.®^ 

Discharge of hills and notes and of the contracts contained in them. 
The Bills of Exchange Act, 1882, does not deal generally with 
the law determining the validity and effect of a discharge from 
liability under a bill or note. This is regulated by the law in 
reference to discharge of contracts generally. The validity and effect 
of the discharge under each contract, therefore, depends on its 

[1907] 1 E.B, 746 (O.A), See also Gormlius v. Banque Franeo-S&rbe [1941] 
2 All 728, at p. 734. 

(1760) 2 Burr. 1077. In MouU$ v. Owen^ supra, at p. 760, Colline, 
referred to this principle and made it the basis of his decision. S, 72 was not 
mentioned. In SociHi des Hotels Edunis v. Hawker (1913) 29 T.L.E. 678, 
the decision was based on public policy. 

** Bilk of Exchange Act, 1882, s. 97. It must be emphasked that Moults v. 
Otocn., supra t was not decided on a point of public policy. 

See Westlake, s. 230. 

There is no English authority on this point, but there is Canadian authority; 
Story V. McKay (1888) 16 p.B. 169, In that case it was also held,— rightly, 
it is submitted,— that for this purpose the proper law of each contract is the 
law of its place of payment. See Faleonbridge, n. 816. 

On the question of legality, see Falconhridge, pp. 314 ff. Cloyes v. Chapman 
27 U.O.C.P. 22, mentioned by Faiconbridge, 316, note is clearly 
incompatible with the principle laid down in BoUnson v. Bland (1760) 2 
Burr. 1077, and affirmed in moulis v, Owen [1907] 1 K.B. 746. 
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proper law.^^ Thus, if, according to the proper law of the contract 
between the drawer or an indorser and an indorsee, a right of set-off 
which the acceptor has against the holder is not, as in English law, 
characterised as a personal procedural remedy, but as a discharge 
of the obligation, the debt between these parties is extinguished, 
whatever view the law of the place of payment of the bill itself may 
take about it.^® 

It must, however, be remembered that ‘ the discharge of a bill 
must be distinguished from the discharge of one or more of the 
parties thereto If the bill or note as a whole is discharged under 
the law of the place where the principal obligation is payable or 
where, in the case of a cheque or other unaccepted bill, the drawee 
is ^ expected ’ to pay, then, it is submitted, all the subsidiary 
contracts are also discharged, whether or not they would be 
discharged under their proper law, ‘ Payment in due course * 
under the lex loci solutionis of the principal debt must discharge the 
drawer and all indorsers. 

Transfer of bills and notes. 

Since the passing of the Bills of Exchange Act, 1882, no problem 
concerning the conflict of laws with regard to bills and notes has 
loomed larger in the practice of the English courts than the question 
which law governs the passing of property in a negotiable instrument. 
The Act itself fails to solve this problem expressis verbis, but the 
gap thus left by the Act has been filled by a body of fairly 
unambiguous case law: whether or not the transferee, e.g., the 
indorsee of a bill or note, acquires property in it, is determined by 
the law of the place where the alleged transfer occurs, i.e., by the 
lex loci actus which, in the nature of things, must be the lex situs, 
i.e., the law of the place where the instrument is situated at that 
time.®’' Thus, if an instrument is overdue according to the law of 
the country in which it is payable, but not according to the law of 
the country in which the alleged transfer takes place, or if, as in 

See Buie 143, ante, p, 651. 

Allen V. Kemble (1848) 6 Moo.P.C. 314. In Canada a similar conclusion was 
reached by means of an extensive interpretation of the provision corresponding 
to s, 72 (2). See London <& Braztlian Bank v. Maguire (1896) Q.B. 8 S.C. 
368. For comment, see Faloonbridge, p 292, and pp. 326 f. 

Chalmers, l,x,, p, 196. 

See Wolff, p. 490. 

Bills of Exchange Act, 1882, ss. 59, 60, 

37 Alcock V. Smith [1892] 1 Ch. 238 (C.A.); Emhirioos v. Anglo^Austrian Bank 
[1904] 2 K.B. 870, [1905] 1 K-B. 677 (C.A.); Koeohlin v. Kestenbaum 
[1927] 1 K.B. 889 (C.A.) The earlier case law is contradictory. See, on the 
one hand, Trimbey v. Vignter (1884) 1 Bing.N.C. 161, and Bradlaugh v. De 
Bin (1868) L.B. 3 C.P. 638; (1870) 3 Q.B. 77 (Bx.Ch.), and, on the 

other hand, De la Chaumette v. Bank of England (1831) 2 B. & Ad, 386 
(which, it is submitted, is no longer law); Lebel V. Tucker (1867) Ii.B. 3 
Q.B, 77; Be Marseilles^ etc,, Co. (1886) 30 Oh.I). 696. These three cases 
exhibit a strong tendency towards the * single law ’ doctrine. See Cheshire, 
pp. 619 ff.; Wolff, es. 628 ff.; Faloonbridge, Chap. 14, § 4; Chap. 20, § 2; 
Westlake, § 22$. 
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Alcock V. Smith , the instrument is overdue according to the law 
of both countries, but nevertheless capable of being negotiated in 
the strict sense of that term according to the law of the place where 
it is transferred, property may pass to a hona fide purchaser. 
If, according to the lex loci actus, property in a bill can be 
transferred by delivery and an indorsement in the name of an agent 
of the payee or previous indorsee, a transfer in this form will be 
sufficient to pass the property in the instrument, although according 
to the law of the country in which the bill is payable property in 
the bill would not have passed by an indorsement in this form.®* 
The application of the ^ several laws ’ doctrine to this aspect of the 
conflict of laws with regard to bills and notes is particularly 
important in view of what is probably the most significant 
discrepancy between the Anglo-Saxon and the Continental systems 
of laws of negotiable instruments. The rule ‘ once a forgery— 
always a forgery * which is embedded in the Bills of Exchange Act 
does not, in this form, exist on the Continent. There a forgery is 
purged if the instrument reaches the hands of a purchaser in good 
faith, while in this country even a hona fide purchaser for value 
does not acquire property in an instrument if the chain of indorse- 
ments has been interrupted by a forgery. The conflicts situation to 
which this fundamental difference between the domestic laws of the 
United Kingdom and of the Continental countries gives rise is 
illustrated by the case of Embiricos v. Anglo-Austrian Bank^^ 
There an indorsement of a cheque drawn in Roumania upon an 
English bank was forged, and the cheque was acquired in good faith 
and for value by a transferee in Austria. It was held by the Court 
of Appeal that property in the cheque had passed to the bona fide 
transferee under Austrian domestic law which, according to English 
conflicts rules, determined the question whether by an alleged nego- 
tiation of the cheque in Austria property passed to the transferee. 

While there is thus little doubt about the principle itself, it is far 
from clear whether it rests (a) upon an extensive interpretation of 
section 72 (2) of the Act, or (6) upon an application of section 72 (1), 
or (c) upon the general principles of the conflict of laws governing the 
transfer of intangible or (d) that of tangible movables.^^ Of these 
four possibilities the second and third, i.e., the classification of these 
issues as matters of *form’ and the treatment of negotiable 
instruments as intangible movables (on the analogy of ordinary 
debts) have little to commend themselves. It is true that there are 

«« [1892] 1 Ch 238 (aA.). 

« KoechUn v, Kestenhmm [1927] 1 K.B. 889 (C.A.), 

Section 24. It is mitigated by the doctrine of estoppeL See» in partienlar, 
s. 64 (2) (a), e. 66 {2} (b) md (c). Canadian Bills of Exchange Act, 1927, 
s, 49. United States Uniform Negotiable Instruments Act, s. 23. Contrast, 
Uerman Bills of Exchange Law, 1933, Art, 7. 

** ri904I ^ 870, [1906] 1 K.B, $77 (C.A.). 

See especially the detailed diecussion in Falconbridge, pp. 294 ff. 
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some judicial dicta in favour of applying section 72 (1), but they 
occurred in a case concerning the sufficiency, for the transfer of 
property in a bill, of an indorsement in the name of the payee’s 
agent, a question which might perhaps be regarded as one of form, 
while issues such as those before the court in Alcock v. Smith and 
in Embiricos v. Anglo-Austrian Bank could not, by any stretch 
of language, be so classified. That negotiable instruments and the 
contractual debts embodied in them are not, in the conffict of laws, 
treated as intangible movables is not only clear from cases such as 
Alcock V. Smith and Embiricos v. Anglo-Austrian Bank, but also 
from the cases discussed in connection with Rule 156, below, such 
as, e.g., Picker v. London and County Banking where it was 
held that the negotiability in England of a bond issued abroad 
depends upon the law of England and not upon that of the foreign 
coxmtry of issue. For the purposes of the conflict of laws negotiable 
instruments are ‘ chattels % choses in possession, not choses in 
action/^ 

There remains the question whether the application of the law 
of the place of the alleged transfer should be justified by an 
extensive interpretation of section 72 (2) of the Bills of Exchange 
Act or by the general rules governing property in tangible movables, 
i.e., whether the first or the fourth of the possible explanations ojE 
the principle enumerated above is the proper one. There are judicial 
dicta in favour of both explanations, although the preponderant 
opinion appears to be that this is a matter governed by general 
principles and not by the Act,**® The question is not by any means 
devoid of practical importance. If cases like Alcock v. Smith and 
Embiricos v. Anglo Austrian Bank must be understood as disputes 
about the ‘ interpretation ’ of the contract underlying the transfer, 
and if, therefore, they are governed by section 72 (2), the proviso 
to that subsection must apply whenever the validity of the transfer 
abroad of an inland bill or note arises as an incidental issue between 
the holder and the ^ payer i.e., the acceptor of a bill or the maker 
of a note. In other words: if Alcock v. Smith (which was a case 
concerning inland bills) had arisen not, as it did, as a dispute of 
title between two claimants to the instrument, but as a dispute 


See anifij p, 685, note 81. Koechlin v. Kestenhatm [1927] 1 K.B. 889 (C.A.), 
per Sargant and Bankes, L.JJ. 

[1892] 1 Oh. 238 (G-A.). 

« [1904] 2 870; [1905] 1 K.B. 677 (C.A.). 

(1887) 18 Q.B.D. 516 (O.A,). 

Faloonbndge, p. 295, summarises this in the following words: 'The matter 
is primarily one of the transfer of the property in an obligation to pay money 
wMch is in efEect merged in a tangible document, . . v *r t 

See on the one hand the dicta of Komer, Xi-J., of Walton, J., of Starling, 
and of Sargant, I/.J., quoted above, p. 691, note 19, and, on 
those of Lopes and Kay, LJJ., in Alcock j, SmtTi- [1892] 1 Oh. 288 (O.A), 
at pp. 266, 268, of YaughanWilliams, in Emlmoos y. Anglo;^mtnan 
Bank [1905] 1 K.B. 677 (Q.A.), at p. 685, and of Scrctton, L.L, in BepuUtca 
4e Qmtemala v, l!^unez [1927] 1 K.B, 669 (O.A.) at p. 691. 
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between either of them and the English drawees, an application of 
section 72 (2) of the Act would have compelled the court to judge 
the validity of the negotiation in Sweden in accordance with the 
domestic law of the United Kingdom. On the other hand, in 
Embiricos v. An glo^ Austrian Bank, Austrian law would have been 
applicable whichever of the two explanations of the principle had 
been regarded as the proper one, because the bill in question was a 
foreign bill. If, however, these cases are held to be justifiable by a 
general principle of the conflict of laws, then the lex situs applies to 
the validity of the transfer of both inland and foreign bills, in 
whatever context the issue arises. From a practical point of view it 
appears preferable to avoid the somewhat artificial differentiation 
between inland bills or notes and foreign bills or notes in this 
context, and also to prevent the question of the passing of property 
being governed by different systems in accordance with the type of 
dispute which gives rise to the issue. Moreover, as has been pointed 
out above, there is a case for a narrow construction of section 72 (2). 
In any event, it does not seem to be natural to say that the 
determination of the effect of a forged signature or of the transfer of 
an overdue bill or note is a matter of ^ interpretation ’ of the 
contract, the less so, because what is here in issue is not the contract 
itself but the transfer of property which is carried into effect by way 
of performance of the contract. It is therefore submitted that the 
principle laid down in the cases on the validity of transfers should 
be regarded as an application of the general rule governing the 
transfer of property in tangible movables and as unaffected by 
section 72 of the Act, which deals with the law of contract and not 
with the law of property.*® 


niustratioifs 

1. A bill is accepted in England payable in Amsterdam. The law of 
the United Kingdom determines whether this is a general or a qualified 
acceptance.'"*® 

2. X in Germany indorses a bill drawn in Germany on A in London and 
payable there. X adds to his indorsement the words ^ fur mich * (‘ for me 
According to tlie domestic law of the United Kingdom,®^ this might have to be 
interpreted as a restrictive indorsement,* according to German law it is not so 
interpreted. This is not a restrictive indorsement®* 

8. A bill is drawn in London on X in lK)ndon payable there. The payee 
indorses the bill in Germany to A and adds to the indorsement ihe words 
7mc,h\ As between X and A the Bills of Exchange Act determines 
whether these words have to be interpreted as a restrictive indorsement, but 

See for the law governing tangible movables in general, ante, Chap. 23, 
Buies 129-181, and for a farther application of the principles here under 
discussion, Buie lfi6, post, p. 705. 

« Bank Pokki v. Mulder ri941] 2 K.B. 266; [1942] 1 K.B. 497 (C.A.); eee also 
Don V. lAppmnn (1887) 5 Cl & E. 1, 12, 13. And see Wilde v. Sheridan 
mm) 21 LJ.Q.B. 260. 

Bills of B^Cchange Act, 1882, e. 86. 

«« Haarhlekher v. Baerselmm (1914) 187 L.TJo. 564: this is a foreign bill 
The proviso docs not apply. The case falls within the principle of Btadlaugh 
% Be Bin (1668) L.B, 8 O.P. 688; (1870) L.B. 6 C,F. 473 (Bx.Oh,). 
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German law determines, as between A and the payee, whether title has passed 
by virtue of the indorsement.^® 

4. A draws in London a bill upon B in London payable there. It is drawn 
to the order of C in Norway who indorses it in Norway to D, D indorses it 
in Norway in blank and delivers it to E who acts as agent for X, an English 
firm. The bill is seized in Norway by a judicial officer in execution of a judg- 
ment against X, and, in accordance with Norwegian law, sold to D who resells 
it in Sweden to Y. At that moment the bill is overdue, but, according to 
Swedish and Norwegian law, Y, being ignorant of any adverse claim on the 
part of X, acquires a good title to the bill. This title is, as against X, 
recognised by the English courts.®^ 

5. A draws in Roumania a cheque upon an English bank payable to X or 
order. X indorses the cheque in Roumania to C, an English firm, and posts 
it to London, but the letter is intercepted by a fraudulent clerk of X’s who 
forges C’s indorsement in blank and sells and delivers the cheque to D in 
Vienna, who purchases it in good faith and transfers it to Y in London for 
collection. Y collects the amount of the cheque from the drawee bank. An 
action for conversion of the cheque brought by X against Y fails in the 
English courts on the ground that D (and Y through him) had acquired a good 
title to the cheque under Austrian law 


(8) The duties of the holder with respect to present- 
ment for acceptance or payment and the necessity for or 
sufficiency of a protest or notice of dishonour, or other- 
wise, are determined by the law of the place where the 
act is done or the bill is dishonoured/® 


Comment 

Duties of the holder. 

The language of this subsection is obscure. It should probably 
be construed reddendo singula singulis. The words ^ act is done ’ 
refer to presentment for acceptance or payment; the words ‘bill 
is dishonoured ’ refer to protest and notice of dishonour. 

The duties of the holder with respect to presentment for accep- 
tance or payment are determined by the law of the place ‘ where 
the act is done ^ Does that law determine whether the holder 
has to present the bill at all or does it merely determine how he 
has to present it, assuming that the proper law of the contract 
imposes upon the holder a duty to present ? If the necessity for 
presentation were within the subsection it would have to be read as 
if the words ‘ or to be done * were inserted after ‘ the act is done 


This is an inland bill and the proviso appliee. The case falls within the 
principle of Lehel v. Tucker (1867) LR. 3 Q.B. 77. 

54 Alcock V. Smith [1892] 1 Ch. 238 (C.A.). 

EJmhmccs v, Anglo-Austrian Bank [1904] 2 K.B. 870; [1905] 1 K.B. 677 


«« Westlake, ss. 281 f.; Ealconbridge, pp. 319-321; Foote, pp. 460 f.; Cheshire, 
pp. 862^66; Wolff, s. 467. 

See Mann, 5 Mod.L.B., pp. 261 ff. .... 

55 Not, as suggested by Westlake, s. 282, the words * or not done . The law 
of the place where the act is not done ’ is the law of auy conceivable place in 
the universe. 
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There is, however, judicial authority for the view that the existence 
or non-existence of the duty to present is not within the terms of 
the subsection/® Thus by the law of England if the acceptance 
is for the accommodation of the drawer, no presentment to the 
acceptor is necessary to charge the drawer/® If X in London draws 
a bill to the order of A in London, and Y in Paris accepts it for 
the accommodation of X, A or any other holder for value can charge 
X, without having presented the bill for payment to Y. If A 
chooses to present the bill to Y, French law determines the 
manner in which this must be done. The necessity for presentation 
is governed by the ^ several laws ’ principle, the sufficiency of 
presentation by the ^ single law ^ principle. 

On the other hand, the necessity for and sufficiency of a protest 
or notice of dishonour are determined by the law of the place 
where the bill is dishonoured. The law of the place where the 
bill or note is payable decides whether, how, and when the last 
holder must protest the instrument or give notice of dishonour. 
Does it also apply to the notice of dishonour to be given by prior 
holders? The wording of the subsection suggests that it does, 
unless Westlake is right in thinking that ^ holder ’ must mean 
the last holder.®^ Westlake’s view is that each notice of dishonour 
depends on the law of the contract governing the indorsement or 
drawing. The decision of the Court of Appeal in Horne v. 
Rouquette,^^ on which Westlake relies, does not appear to support 
his view. On the contrary, it demonstrates the difficulties which 
Westlake’s doctrine would encounter in practice. The court held 
that, as between an English indorsee and an English indorser, a 
notice of dishonour which, according to English domestic law, would 
have been out of time was valid as a result of the operation of 
Spanish law which governed the duties of the last holder. How 
could the English indorsee have given what would have been 
timely notice from the point of view of English domestic law, if 
his own knowledge of the dishonour depended on the compliance 
with Spanish law by his successor in title ? 

Since the law of the place of dishonour determines the need 
for protest, it may happen that, despite the wording of section 51 
of the Bills of Exchange Act, an inland bill or note must be 
protested in order to make prior indorsers or the drawer liable. 
If, e.g., a bill is drawn in England upon a drawee in England 
payable in France, and if the bill is dishonoured in France, the 

Banh PoUU v. Mulder [1941] 2 K.B. 286, per Tucker, J., and, in particular, 
Gorneliue v. Banque Frmoo-Serhe [1941] 2 All B.B. 728, at p. 732, per 
Stable, J. 

Bills of Bxcbaage Act, s. 46 (2) (c): ‘Presentment for payment is dispensed 
with as regards the drawer, whore the . . . acceptor is not bound, as between 
- himself and the drawer, to . . . pay the bill, and the drawer has no reason 
to believe that the bill would be paid if presented 
« Weetlake, s. 282. 

(1878) a Q3.I). 614 (C.A.). 
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drawer or any indorser of this inland bill can only be made liable 
if it has been duly protested in accordance with French law. 

Illustrations 

1, X in London draws a cheque to the order of A in London upon a bank 
in Berlin. Under German law a cheque must be presented for payment in 
three weeks. A does not present the cheque in time. This failure is a bar 
to A’s claim against X in England.®® 

2, X, a French bank, draws a cheque to the order of A, an English firm, 
upon a bank in Holland. English law determines whether, as between A and 
X, presentation of the cheque in Holland is excused owing to war events.®^ 

3, X indorses to A in England a bill payable in Paris. A indorses it to 
Y in France, who on dishonour protests it, and transmits notice of protest to 
Xa iu accordance with French law. A can recover from X though he has not 
given him notice of dishonour according to English law.®® 

4 A bill is drawn in England payable in Spain. It is indorsed in England 
by X to A. A indorses it to M in Spain, who further indorses it. It is 
dishonoured by non-acceptance, and twelve days afterwards M gives notice of 
this to A. A at once ogives notice to X. By Spanish law, no notice of dis- 
honour by non-acceptance is required. A can recover from X.®® 

(4) Where a bill is drawn out of, but payable in, the 
United Kingdom, and the sum payable is not expressed 
in the currency of the United Kingdom, the amount shall, 
in the absence of some express stipulation, be calculated 
according to the rate of exchange for sight drafts at the 
place of payment on the day the bill is payable.®' 

Comment 

This is a rule of the domestic law of the United Kingdom. Its 
application presupposes that that law is the leoo loci solutionis 
of the principal debt owing by virtue of a bill or note or the law 
of the place at which the drawee is expected to pay. The currency 
in which the bill or note may be discharged, i.e., the money of 
payment, is, like other matters concerning the discharge of a bill 
or note,®® determined by the law of the place where the bill or 
note is payable. According to the law of the United Kingdom 

63 Franklin v. Westminster Bank (1931), printed in Mann, The Legal Aspect of 
Money t App. II, pp. 316 See the judpnent of Mac Kinn on, J., at p. 316, 
and, in the Court of Appeal, that of Lord Hanworth, M.R., at p. 319. 
Gomehus v. Banque Ftanco-Berl^e [1941] 2 All B.R. 728, 

Hirschiield v. Snui^ (1866) L-R. 1 O.B. 340; see RotJischild v. Currie (1841) 
1 Q.B. 43; Rouquette v. Overmann (1876) L.B. 10 Q.B, 625. 

«® Home V. Rouquette (1878) 3 Q.B.B, 614 (C.A.). 

Biila of Bxohange Act, 1882, s. 10. « * ^ ^ 

63 Syndic in Bankruptcy of Khoury v. Khayat [1943] A.C. 607, See Falconbndge, 
p. 321 It Mann, Legal Aspect of Money, Chap. 8, p. 246. This matter is 
further dealt with, post, p. 740, Rule 164. ^ , . , , „ 

See ante, p. 692. The law of the United Kingdom is the proper law as well 
as the law of the place of payment. 
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an instrument payable therein may, in the absence of an agree- 
ment to the contrary, be paid in sterling, in whatever currency 
it is expressed. The subsection determines the method to be 
followed in this exchange operation and the date which determines 
the rate of exchange. According to its wording the provision 
applies only to bills drawn or notes made abroad, but the Privy 
Council has held that the same principle must apply to a bill drawn 
or note made in the United Kingdom and expressed in a foreign 
currency.^® 

The parties are free to stipulate that an instrument payable 
in the United Kingdom should not only be expressed, but also 
paid in foreign currency, and there is no reason why such an instru- 
ment should not be negotiable. In this case the subsection would 
not apply. If the bill or note was, however, to be sued upon in 
England, the action would have to be brought for the sterling 
equivalent of the amount of the bill or note. English law as the 
lex fori would determine the rate of exchange at which the sum 
in foreign money would have to be converted into sterling, and the 
relevant date for determining the rate of exchange. 

Illustration 

By a promissory note made and payable in London X undertakes to pay 
to A or order three months after date the sum of 10,000 French francs. Five 
months after date, after a fall in the rate of exchange of the franc, X pays 
5,000 French francs on account. A (or the holder of the note, if it has been 
negotiated) can claim from X (1) the sterling value of a sight draft on Paris 
for 5,000 francs at the rate of exchange on the day of the maturity of the 
note, and (2) the difference between the sterling value of a sight draft on 
Paris for 6,000 francs on the date of the maturity of the note and the value of 
a similar draft two months later.’’^ 

(5) Where a bill is drawn in one country and is 
payable in another, the due date thereof is determined 
according to the law of the place where it is payable.” 

’0 Syndic in Bankruptcy of Khoury v. Khayatt supra, per Lord Wright. See 
also Mann, Z.c., p. 245, quoting Cohn v. Boulken (1^0) 36 T.L.B. 767. 
Provided they comply with the provisions of the Exchange Control Act, 1947, 
and Begulations made under it. 

It is impossible to agree with Falconbridge, p. 822, that an instrument con- 
taining an * effective clause * is not negotiable. 

See Pule 166, post, p. 744. 

Syndic in Bankruptcy of Khoury v. Khayat, supra. If the franc had risen, 
sterling had fallen, between the maturity of the note and the payment, 
the creditor would presumably have to account for the difference. The Bills 
of Exchange Act, passed in 1882, does not envisage this possibility. As 
Mann says (p. 246), s. 72 (4) * gives vivid expression to the fact that, at least 
in 1882, a depreciation of the pound sterling was believed to be impossible 
Ckanpare Butrowa v. Jenino (1726) 2 Str. 788; Allen v. KemhU (1848) 6 
Moo.P»0. 814; Oibba v. Fremont (1858) 9 Ex. 25; Bouquette v. Overmann 
<1875) L.lt. 10 <5.B. 525; Borne v. Bouquetie (1878) 8 Q.B.B. 514; Re 
Framhe and Bosch [1918] 1 Ch. 470; FronkHn v. Westminster Bank (1931) 
Mann. Lc., App. II. MelUsh v, Simeon (1794) 2 H.Bl. 878, may be deemed 
to be overruled by Bouquetie v. Oosmann, supra. 
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Comment 

The date of maturity. 

This subsection is an application of the principle that the 
manner of performance of a contract is governed by the law of the 
place of performance. It is also the most important concession to 
the ‘ single law ’ principle in the law of the United Kingdom.'^’' 
The due date of a bill or note is determined by the law of the place 
of payment not only for the principal debt, i,e., that of the acceptor 
or maker, but also for all the subsidiary contracts. 

Illustrations 

1. By* the Bills of Exchange Act, days of grace are allowed on bills payable 
after date. By French law, they are not. A bill drawn in Paris on London 
and payable there, is entitled to three days of grace, whilst a bill drawn in 
London payable in Paris is not entitled to any days of grace 

2. A bill is drawn in England payable in Paris three months after date. 
After it is drawn, but before it is due, a moratorium has been passed in 
France, in consequence of war, postponing the maturity of all current bills 
for one month. The maturity of the bill is for all purposes to be determined 
by French law,^® and the right of an English indorsee to claim payment from 
an English indorser is accordingly postponed. 


Rule 154, — Where a bill is dishonoured, the measure of 
damages, which shall be deemed to be liquidated damages, 
shall be as follows : — 

(1) The holder may recover from any party liable on 
the bill, and the drawer who has been compelled to pay 
the bill may recover from the acceptor, and an indorser 
who has been compelled to pay the bill may recover from 
the acceptor, or from the drawer, or from a prior 
indorser, — 

(a) the amount of the bill ; 

(b) interest thereon from the time of presentment for 
payment if the bill is payable on demand, and 
from the maturity of the bill in any other case ; 

(c) the expenses of noting, or, when protest is 

necessary and the protest has been extended, the 
expenses of protest. 

(2) In the case of a bill which has been dishonoured 
abroad, in lieu of the above damages, the holder may 


7* See ante, Eule 136, Sub-Bnle 3, p. 693. 

See ante, Buie 152, p. 67S. ^ 

BouQueit^ V* Overmann j[lS76) L.B. 10 Q.B. 525, 685—588. 

BQU<}U6tte v, 0v6TW/(inn (1876) L.B. 10 Q.B. 525; Be Francke und Busch [1918] 
1 Ch. 470. See ante, Rule 143. p. 661. 
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recover from the drawer or an indorser, and the drawer 
or an indorser who has been compelled to pay the bill may 
recover from any party liable to him, the amount of the 
re-exchange, with interest thereon until the time of 
pa37ment.®“ 

(3) Where by this Act interest may be recovered as 
damages, such interest may if justice require it be with- 
held wholly or in part ; and where a bill is expressed to be 
payable with interest at a given rate, interest as damages 
may or may not be given at the same rate as interest 
proper." 

Comment 

Damages for dishonour of a bill or note. 

This Rule, which reproduces section 57 of the Bills of Exchange 
Act, 1882, and which mutatis mutandis applies to promissory 
notes,®- fixes the measure of damages for the dishonour of a bill in 
the domestic law of the United Kingdom, It is not a rule of the 
conflict of laws. 

There is no provision in the Bills of Exchange Act by which the 
choice of law with regard to the measure of damages recoverable 
for the breach of a contract contained in a bill or note is dealt with 
expressis verbis. It is, however, clear that — whatever may be the 
principles governing the measure of damages in the conflict of laws 
in general — the courts classify the measure of the damages recover- 
able under a bill or note as a matter of substantive law. The damages 
due from the party to a bill or note are determined by the proper 
law of his contract,®'^ This rule is in conformity with the general 
principles as to the law governing liability under a contract,®^ 
whether or not it has always been applied to contracts other than 
those contained in negotiable instruments. 

It is also clear that the * several laws ’ principle applies to 

80 Melluh V. Simeon (1794) 2 H31. S78; Suse v. Pompe (1860) 8 C.B. M 
688, at p. 666, mr Byles, J.; Willans v. Ayers (1877) 8 App.Ca^. 183 (P.C.), 
at p, 146 ; Be General South American Co. (1877) 7 C3h.D. 637. 

Westlake, § 234; Chalmers, Bills of Exchange f llth ed., pp. 186 p. 938. 

8* Section 89. 

83 See Bale 193, post; Cheshire, pp. 860 ff. ; Wolff, s. 226; Faloonhridge, 

pp. 20, 688. 

Be Gillespie^ ex p. Bobarts (1886) 18 Q.B.D. 286 (C.A.), at pp. 292 f., per 
Lindley, LJ., delivering the Judgment of the court (Lord SSsher, M.B., 
Lindley and Lopee, LJJ.); Be Commercial Bank of South Australia (1887) 
86 Oh.b. 622, at p, 626, per North, J*; Chalmers, Z.e., p. 238. No one seems 
ever to have suggetsted that this should be regarded as a ‘ matter of pro- 
cedure * to be governed by the lex fori. 

See for a dedsion adopting what, it is submitted, is the proper doctrine4n 
, relaticm to contractual damages in the conflict of laws: LkesUy v. Clements 
, Bmt Co. C1924] S.C.B. 606, [1925] 1 D.L.B. 169 (Supreme Court of Canada). 
1!!Ma was a case of sale of goods. 
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the measure of damages, so that, e.g., the rate at which the drawer 
must pay interest to the payee in the event of dishonour is deter- 
mined by the law governing the contract between the drawer and 
the payee and not by the law governing the acceptance.®® It is 
doubtful whether, for these purposes, the lex loci contractus or the 
lex loci solutionis is the proper law of each contract, Chalmers 
himself, despite his general tendency towards a wide interpretation 
of section 72 (2), questions ‘ whether the measure of damages comes 
within the meaning of the word ‘‘ interpretation ’’ ^ in that sub- 
section.®’^ The cases decided before the Act came into force are 
not always in harmony, but the principle which they on the whole 
suggest is that the law of the place of payment of each obligation 
governs this matter,®® These principles of the conflict of laws are 
among those * rules of the common law ’ which ‘ continue to apply ’ 
by virtue of section 97 (2) of the Act, and the Court of Appeal has 
held that they have not been affected by the domestic provision 
in section 57.®® 

A party to a bill or note who has paid damages in accordance 
with the law governing his liability may, by way of recourse, 
claim from another party to the instrument damages to the extent 
to which the law governing their contract permits him to do so. 
This may include any amount the claimant was himself compelled 
to pay by virtue of the law applying to his own liability. According 
to English law a foreign drawer of a bill accepted and dishonoured 
in England may recover from the English acceptor the ‘ re-exchange ' 
calculated according to the foreign law governing his own liability 
which, by virtue of that law, he has paid to the holder.®® ^Re- 
exchange ^ recoverable under this rule of English domestic law 
(another common law rule which has survived the Act is quite 
different from the ‘ re-exchange ’ which can be claimed by the terms 
of section 57 (2). The latter is recoverable if the instrument has 
been dishonoured abroad, the former if it has been dishonoured in 
England. 

*« Gibbs V. Fremont (1853) 9 Ex. 25, following Allen v. Kemble (1848) 6 Moo. 
P.O. 814, and Story, s. 154, approved in Livesley v. Horst, supra. West- 
lake’s criticism of the decision, s. 234, appears to be unjustified. And see 
the cases quoted above, note 84. 

8T p. 238. 

Cp., e.g,, Gibbs v. Fremont, supra, with Cooper v. Waldegrave (1840) 2 
Beav. 282. Older dicta referring to the lex loci contractus, such as e.g., that 
of North, J., m Re Commercial Bank of South Australia (1887) 36 Ch.B, 522, 
at p. 026, must often be read as a general reference to the proper law of the 
contract. See Buie 136, Sub-Rule 3, ante, p. 693. The lex loci solutionis is 
favoured by Chalmers, l,o , p, 238, quotmg Mayne on Damages, 10th ed., 
p. 270, and Story, s. 310. 

Be Gillespie, ex p. Robarts (1886) 18 Q.B.I). 286. 

Re Gillespie, ex p. Robarts (1880) 16 Q.B.D. 702; (1886) 18 Q.B.D. 286 (C.A.). 
Such re-exchange on a foreign bill dishonoured in England cannot, like re- 
exchange under s. 07 (2), be claimed as liquidated damages. 

Re Gillespie, ex p, Robarts, 16 Q.B.I). at p. 704, per Cave, J. ; 18 Q.B.B., 
at p. 292, per Bindley, L.J, ; Chalmers, Lc., p. 188. 
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This, however, appears to be the only case in which, under 
English domestic law, any damages can be claimed other than those 
expressly provided for in section 57.®^ Under that provision the 
measure of damages depends on the place where the bill or note was 
dishonoured, i.e., whether it was dishonoured within the British 
Islands or ^ abroad % a term not defined in the Act, which here 
probably means outside the British Islands as defined in section 4.®^ 
When a bill or note, wherever drawn or made, is dishonoured within 
the British Islands, the measure of damages recoverable under a 
contract governed by English law to be determined in accordance 
with subsection (1), If the instrument is expressed in a foreign 
currency, the sterling amount will have to be calculated in accord- 
ance with section 72 (4).®^ When a bill or note, wherever drawn 
or made, is dishonoured abroad, then the amount recoverable under 
any English contract contained in the instrument is the amount of 
the re-exchange, with interest thereon until the time of payment. 
In that event, damages cannot be claimed under subsection (1).®® 
Re-exchange is the value of a sight draft drawn at the rate of 
exchange of the day of dishonour and at the place of dishonour 
upon the place of residence of the party to be charged covering the 
amount of the bill or note and certain expenses.®^ 

Illustrations 

1. X draws in England a bill on M in Vienna, payable tliere, for 100,000 
schillings. X indorses the bill in England to A. M accepts the bill, but it is 
dishonoured. A Xs entitled to recover from X the re-exchange, Ce,, the sterling 
amount of a sight bill on London drawn at Vienna at the date of dishonour 
and acquired for the sum in Austrian currency for which the original bill was 
drawn, with interest and expenses.®® 

2. A in Tobago draws a bill upon X in London to the order of Y in London. 
The bill, which is payable in lyondon, is accepted, but dishonoured by X. Y 
claims and obtains from A the amount of tlie bill with an addition of ten per 
cent, payable by way of * re-exchange * under the law of Tobago. X is liable 
to refund to A the amount of the bill and also the ‘ re-exchange ’ A had to pay 
under the law of Tobago.®® 

Bs English Bank of River Plate [1898] 2 Oh. 438; Banque Populaire de 
Bienne v. Cave (1895) 1 Com.Cas. 67; Chalmers, Z.o., p. 187. 

See ante, Buie 158, p. 688, note 2. 

If, therefore, Y draws a bill in France made payable and accepted by X in 
England, and indorses it to A in France, and the bill is dishonoured m 
England, the damages recoverable in an action in England by A against Y 
are not, it is submitted, determined by sub-s. 1, but are determined by the 
law of France. Aliter the previous edition of this work* X’s liability would, 
of course, be governed by sub-s. 1. 

See ante, iiule 153. This presupposes that the instrument is payable within 
the British Isles and does not contain an ‘ effective ' clause. 

Be Commercial Bank of South Australia (1887) 86 Ch.B. 522. 

For a detailed analysis of the meaning of ‘ re-exchange see Chalmers, he., 

f p. 18$ ff. 

use V. Pomps (I860) 8 C.B. (n.s.) 688; Manners v. Pearson [1898] 1 Ch. 
581 (C.A.). 

Be miespie, ex p. Moharts (1885) 16 Q.B.D. 702; (1886) 18 Q.B.B. 2$6 (C.A.). 
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8. NEGOTIABLE INSTRUMENTS GENERALLY 
Rule 155. — Any instrument for securing the payment of 
money, e,.g., a bill of exchange or a Government bond, 
whether issued in England or elsewhere, may in England 
be made a negotiable instrument either — 

(1) by custom of the mercantile world in England, 
which custom may, if well established, be of 
recent origin ; or 

(2) by Act of Parliament. 

A ‘ negotiable instrument ’ means an instrument for 
securing the payment of money which has the following 
characteristics : — 

(a) The property in the instrument and all rights 
under it pass to a hona fide holder for value by 
indorsement and delivery or by mere delivery to 
him. 

(b) In the hands of such holder the property in and 
the rights under such instrument are not affected 
by defects in the title of or defences available 
against the claims of any prior transferor or 
holder.^ 

Rule 156. — ^No instrument, whether issued in England 
or elsewhere, is a negotiable instrument in England unless 
it is made so by English law, i.e., either by the custom 
of the mercantile world in England, or by Act of 
Parliament.^ 

Coitiment 

The nature and characteristics of a negotiable instrument have 
thus been broadly summarised : ‘ A negotiable instrument payable 
to bearer is one which, by the custom of trade (or under statute) 

^ Goodwin V. Roharts (1875) L.B. 10 Ex. 387, 344, per Cockbum, C.J.; (1876) 
1 App.Gas. 476; Rumhall v. Metropolitan Bank (1877) 2 Q.B.D. 194; 
BechmnaJ^and Eicploration Co, v. London Trading Bank [1898] 2 Q.B. 658; 
EdeUtem v. Schuler d Co, [1902] 2 K.B. 144. Grouch v. Credit Fonder of 
England (1873) L,E. 8 Q.B. 874, must be considered in the light of Goodwin 
V. Roharts^ above (see Rumball v. Metropolitan Bank, above, and Bechuana- 
land Exploration Co. v. London Trading Bank, above). See also Garey v. 
Dominion Manufacturers [1925] 1 99. 

* Picker V. London and County Banking Go, (1887) 18 Q.B.D. 515 (C.A.); 
Colonial Bank v. Cady {189(» 15 App.Gas. 267; and eee judgment in court 
below (1888) 88 Ch.B. 8^; Laeane d Co, v. Credit Lyonnais [1897] 1 Q.B. 
148; Gmranty Trust Co. of New York v. Eannay [1918] 2 K.B. 623 (0,A,). 

D. 46 
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passes from hand to hand by delivery,^ and the holder of which for 
the time being, if he is a 6ona fide holder for value without notice, 
has a good title, notwithstanding any defect of title in the person 
from whom he took it^^ 

From this judicial statement, combined with the language of 
Rules 155 and 156, can be gathered that the general features which 
mark an instrument as ‘ negotiable ’ in the strict sense of that term 
are all connected with the passing of the property in the instrument 
and of the rights which can be claimed by virtue of that property, 
(1) Property in the instrument, and all rights under it, pass by 
indorsement and delivery or by mere delivery to the holder* (2) The 
holder for value who receives the instrument bona fide ® has a per- 
fectly good title to it, however defective may be the title of the 
transferor or of the transferor’s predecessors in title, and whatever 
personal defences may be available against these persons. 

Strictly ^ negotiable ’ instruments, c.g., bills of exchange, 
promissory notes, bank notes, bearer debentures, dividend warrants, 
British or foreign Government bonds issued to bearer, and other 
instruments of the most different kinds, are transferable like chattels 
by delivery, and, in English law, so assimilated to chattels that a 
suit lies for their con version. 

In the conflict of laws, negotiable instruments are therefore 
treated as chattels, i.e., as tangible movables. Whether they are 
‘ negotiable ’ is a question to be determined by the law of the 
country where the alleged transfer by way of ‘ negotiation ’ takes 
place and this is, in the nature of things, the country in which the 
instrument is situated at that time. Of this general principle 
Rule 156 is merely an application. In the case of bills of exchange 
the same principle has been applied by the courts to ‘ negotiation ’ 
abroad. Whether and how an instrument, wherever issued, m 
England or abroad, can be transferred by delivery or by indorsement 
and delivery so as to confer a good title upon a bona fide transferee 
for value is a matter exclusively to be determined by the law of the 
country in which the instrument is transferred.’' 

No instrument can therefore be in England transferred as a 
negotiable instrument, unless it has been made so by English law. 
Instruments are negotiable in England either by virtue of an Act of 

^ If, and as long as, it is payable fo order it passes by indorsement and delivery. 

^ Simmons v. London Jinni Stock Bank [1691] 1 Ch. 270 (C.A.), at p. 294, 
per curiam. The decision in this case was reversed: London Joint Stock Bank 
V. Simmons [1892] A.C. 201, but the reversal doee not aflect the passage 
cite A 

* For the precise definition of * good faith ’ in thiis context, see Bills of Exchange 
Act, 188^, s. 29 (1), which is of general application in the law of negotiable 
instruments. 

« Morison v. London County and WmimmsUt Bank [1914] 8 K.B. 856, at 
p« 878; A. L, Underwood, Ltd. v. Bank of Liverpool [1924] 1 K.B. 775; 
Lloyds Bank v. Chartered Bank of India [1929] 1 K.B. 40 (O.A.); Lacave 
d Co. V. Orem Lyonnais [1897] 1 K,B. 148. 

^ Alcock v. Smth [1892] 1 Oh, 238 <C;A.); Emhiricos v, Anglo-Austrtan Bank 
[1905] 1 K.B. 677 (C.A.). See ante, Buie 158, p, 698. 
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Parliament, e.g., bills of exchange under the Bills of Exchange Act, 
1882 , or of English mercantile custom, e.g., bonds issued by foreign 
Governments or debentures issued to bearer by English or foreign 
companies. This custom must be a custom of the English mercantile 
world. If it is well established, such a custom may grow up within 
a very few years.® By mere agreement between the parties or by a 
mercantile custom which is not general an instrument cannot become 
negotiable. 

Hence, instruments which are negotiable in a foreign country, 
e.g., bonds issued by a foreign Government, are not on that account 
negotiable in England unless they have become negotiable by the 
custom of the English mercantile world. This applies even to 
instruments which are negotiable in the country in which they have 
been issued but whose negotiability is not recognised by mercantile 
custom in this country.® In most of the reported cases involving 
the question whether an instrument was negotiable, the point at 
issue was whether a bona fide holder to whom the instrument was 
in England transferred for value, had a right to retain it against 
a person from whom it had been stolen or obtained by fraud. The 
answer to that question depended upon the reply to the inquiry 
whether the instrument was or was not negotiable according to 
English mercantile custom.^® 

Illustrations 

1. Bonds are issued by the Prussian Government. They are stolen in 
England from A without their coupon sheets, and deposited with the X Bank 
by one of their customers as a security for an overdraft. Bonds without the 
coupon sheets attached are negotiable by the mercantile custom of Prussia, 
but not by that of England. Although they took the bonds in good faith, the 
X Bank are not entitled to retain the bonds against A.^^ 

2. Scrip issued by the Russian Government, containing a promise on full 
payment to issue a bond in respect of a loan, is purchased for A by his broker 
N, in whose hands A leaves it. N fraudulently deposits the scrip with X, an 
English banker, who takes it bona fide, as security for a loan to N. By 
the custom of merchants in England this Russian scrip is treated as a negoti- 
able instrument. X is entitled to retain the scrip as against A.^^ 

3. A & Co. are owners of debentures issued by an English company in 
England payable to bearer. They are not promissory notes, a secretary 
of A & Co., fraudulently takes the debentures and pledges them for a loan 
with X who takes them in good faith. They are negotiable instruments by 
mercantile custom and X has a right to retain them as against A.^^ 

® See per Cockburn, C J., m Goodwin v. Roharts (1875) L.R. 10 Ex. 337, at 
p. 346: per Bigham, J., m Edelstein v. I^chuler d Co. [1902] 2 K.B. 144, 
at p 154 f. ; and see Bechuanaland Exploration Co. v. London Trading Bank 
[1898] 2 Q.B. 658. 

® Ptcker V. London and County Banking Co. (1887) 18 Q.B.D. 615 (G.A.). 

See in paiticular the judgment of Bowen, L.J., m Picker v. London and 
Cownty Banking Co, (1887) 18 Q.B.D 615, at p. 520, 

Picker V. London and County Banking Co. (1887) IS Q.B.D. 615 (O.A.). 

12 Coodwin v. Roharts (1876) 1 App.Cas. 476; Gorgier v. Mievtlle (1824) 3 B. & 
0* 45. 

13 Bechuanaland Exploration Co, v. London Trading Bank [1898] 2 Q.B. 668; 
see also Edelstein v. Schuler & Co. [1902] 2 K.B. 144; V enables v. Bating 
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9. INTEREST “ 

Rule 157. — The liability to pay interest, and the rate of 
interest payable in respect of a debt, e.g., in respect of a 
loan, is determined by the proper law of the contract 
under which the debt is incurred, e.g., by the proper law 
of the contract under which the loan is made.'° 


Comment 

Interest may be payable either by virtue of an express or 
implied term of a contract or by way of damages. Interest payable 
by way of damages is, in general, governed by the lex fori,^^ 
whether or not its payment is regulated by statute,^’' and irrespective 

[1802] B Ch. 527; Re General Estate Go (1868) L K 3 Ch. 758; Wtlhams v. 
Colonial Bank (1888) 38 Ch D, 388 (C.A.), at 404, 408; Lloyds Bank v, Swiss 
Baukvetein (1912) 17 Com.Cas 280, 207 

WeHllake, s. 225; Foote, pp. 478, 524; Jolmson, Vol. 2, p. 301; Batiffol, 
RS. 220-230; Story, 201‘-306; Kestatemenr, §§ 418-420; Beale, pp. 1241- 
1245; Goodrich, s. 108; Loronzon, pp. SIR IV.; Cook, pp. 401 ; Nussbaum, 

pp. 182 ff.; Bar, Gillespie’s Transl., ss. 264-266, pp. 678-587; Maclaren, 
Court of Scsswn Practice, pp. 306 f. 

IS Connor v. Bellaniont (1742) 2 Atk, 382; Stapleton v. Conway (1750) 3 Atk. 
727 (Lord Mansfield); Bodily v. Bellamy (1760) 2 Burr 1094; Dewar v. Span 
(1789) 8 T.R. 425; Grahanu v. Kcble (1820) 2 Bli. 120, 162 f. (Lord Eldon); 
Harvey v. Archhold (1825; 3 B. & C. 626; Arnott v. Rcdfem (1825) 2 C. & P. 
88, (1826) 8 Bing. 353; Anon, (1825) 3 Bmg. 193; Thompson v. Powles (1828) 

2 Sim. 194; Cooper v, Waldegraue (1840) 2 Beav. 282; Fergusson v. Fyjfe 
(1841) 8 Cl. & F. 121, 140; Chili Re^nchlic v R.M.S. Packet Co. (1895) 11 
T.L.R. 203; Shrichand v. Lacon (1906) 22 T.L.B. 246; SocUU des Hdtels du 
Touquet v. Cummings [1922] 1 K.B. 461 (C.A.) ; Shaik Sdhied v. Sockahnjam 
Chettiar [1933] A.C. 342 (P.C.); Mount Albert Borough Council v. 
Australasian, etc., Society, Ltd. [1938] A.C. 224 (P.C.); Gloyes v. Chapman 
(1876) 27 U.C.C.P. 22; Stuart and Stuart, Ltd. v. Boswell (1916) 60 N S.B. 
16; Livesley v. Clements Horst Co. [1924] B.C.B. 606, 609; Re Savage's 
Estate (1908) 29 N.L.R. 397; Barcelo v. Electrolytic Zinc Co., etc.. Ltd. 
(1932) 48 C.L.R. 391; Wanganui, etc., Board v. Australian Mutual Provident 
Society (1934) 60 C.Ii.B. 681. 

On the different kinds of interest, see Law Bovision Committee Second 
Interim Beport, Cmd. 4646 (1934); Mayne on Damages, 11th ed , Chap. 9; 
Chitiy on Contracts, 20th t'd.. Chap. 23, Sect, 2. In Ekms v. East India 
Go. (1717) P.Wms, 395, (1718) 2 Bro.P.C., interest by way of damages was 
awarded in a tort case in accordance with the lex loci delicti. See for dis- 
cussion, Cheshire, p. 856. Qu<vre: must this case now bo regarded as a case 
of quasi-contract and is it an authority that the law governing a quasi- 
conferactual claim also governa the rate of interest? 

For the difference between interest by way of damages and contractual 
interest, see Stapleton v, Conway (1750) 3 Atk. 727; Amott v. Redfern (1826) 

3 Bing. 353, per Best, O.J. ; although this case was not followed m later 
capes on the point of domestic law which it decided (see Law Bevision Com- 
mittee Second Interim Beport, supra, p. 4), the confiicfc of laws point involved 
in it was not affected thereby. The application of statutes such as the Law 
Reform (Miscellaneous Prov;sion8) Act, 1934, s. 3, or the (repealed) Civil 
Procedure Act, 1838, ss, 28, 29, depends on the lex fori, i.e., they are always 
applicable by an English court and never by a foreign court applying English 
law, provided the foreign court characterises claims for interest in the same 
way as an English court. Interest awarded in its discretion by a court of 
equity is also governed by the lex fcH. ff?h6 same applies to interest payable 
on a judgrhent debt. For interest on foreign judgment debts, see Foreign 
Judgments (Beciprocal Enforcement) Act, 1988, s. 2 (2) (o). 
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of the scope of the discretion the court has in awarding it.^® 
Interest as damages for the dishonour of bills of exchange, however, 
is governed by the proper law of the contract.^® Whether, in a 
given case, a claim for interest must be characterised as a claim for 
contractual interest or as a claim for damages, is a matter to be 
decided in accordance with the lex fori.^^ 

If interest is payable on a loan or any other debt, otherwise 
than by way of damages, it must be so under the contract between 
the parties. Whatever law, therefore, governs the contract must 
determine all questions relating to interest. Thus, whether an 
express undertaking to pay interest is lawful or whether it is made 
invalid wholly or partly by legislation referring to usury or money- 
lending, depends on the question whether that legislation forms 
part of the proper law of the contract. The proper law of the 
contract decides whether an imdertaking to pay interest can and 
must be implied, and also determines the rate of interest so payable^ 
including the question of compound interest. The proper law of 
the contract will in general be the law of the country where the 
debt is to be paid or the loan repaid, but this need not be so, 
and if the law of the place of payment is not the proper law of 
the contract, the liability to pay interest will be governed by the 
latter and not by the former. Thus, if a local authority in New 
Zealand raises a loan from an insurance company in the Australian 
State of Victoria, and xmdertakes to pay interest in Victoria, the 
proper law of the contract of loan (which is secured by a charge 
on the local rates in New Zealand) will be the law of New Zealand. 
Legislation reducing the rate of interest in Victoria will therefore 
not affect the contract, although it forms part of the lex loci 
solutionis,^^ If, however, payment of interest is illegal xmder the 
law of the place of payment, it cannot be claimed, although the 
law of the place of payment is not the proper law of the contract^ 
not, at any rate, if the contract is governed by English law.^^ 

Cp. Law Reform (Miscellaneous Provisions) Act, 1934, s. 3, with Judgments 
Act, 1838, es. 17 and 18. 

See ante, Rule 154, p. 701; Goober v. Waldegrave (1840) 2 Beav. 282; Palcon- 
bridge, pp. 287 if.; p. 316. In the case of a negotiable instrument, con- 
tractual interest (which, accordmg to the Bills of Exchange Act, 1882, 
s, 9 (1) (a), can be stipulated in the instrument) must also be distinguished 
from interest by way of damages, regulated in s. 67, and is subject to 
different principles in the conflict of laws. 

20 See ante, p. 62. A difficult problem of characterisation would be presented 
by a claim for interest under s. 24 of the Partnership Act, 1890. Presumably 
this must be characterised as contractual, 

21 Shfichand v. Lacon (1906) 22 T.L.B. 245. 

22 See Story, s. 391. Will this include interest payable under the proper law 
from the moment of the commencement of, an action? See Wolff, s. 230. 

22 Mount Albert Borough Council v. Ausbralasim, etc^, Society, Ltd, [1938] 
A.O. 224 (P.C.); see also Barcelo v. ElectrolyUc Zmc Go,, etc,, Ltd, (1932) 
48 O.L.R. 391; Wanganui, etc.. Board y. Australian Mutual Provident 
Society a934) 60 C,L.B. 581. 

2^ See Rule 141, Exception, ante, and see Balli Bros. v. Compania Namera Svta 
y Aznar [1920] 2 K.B. 287 (G.A.). 
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Illustrations 

1 X borrows money from A in India The loan is repayable in India 
Whether and what interest is payable is determined by the law of India.^^ 

2 X, <i business man carrying on business in England, agrees in London 
to pay A commission for services to be rendered by A in Scotland. A debt 
of £200 IS due under the contract from X to A Whether the debt carries 
inteiesl by \irtue of an implied term m the contract is prima facie to be 
determined by llie law of England which is the proper law of the contractr® 

X owes a debt of 18,0,35 French francs to A in France, payable in France 
in Decemiier, lf)lt The debt remains unpaid until 1<)19 when A sues X in 
England X's hnliility to pay interest under the contract is governed by French 
law' and under it none is recoverable."^ If A obtains judgment against X, 
Englisli law w'ill determine w'hether and at what rate he can claim interest 
on the judgment debt. 


1 0. CONTRACTS THROUGH AGENTS 

Contract of Agency. 

ilUI.E 158. — An agent’s authority, as between himself 
and his principal, is go\crncd by the law with reference 
to which the agency is constituted, which is in general 
the law of the country where the relation of principal and 
agent is created."'' 


Comment 

If P, a principal in Spain, constitutes A his agent, Spanish law 
is ^ a . . . circumstance to be taken into account in considering the 
nature and extent of the authority given by [P. to A.], but the 
Spanish law is not - . , material for any other purpose If a 
principal, that is to say, in a particular country, there appoints an 
agent, it is to be presumed that the authority of the agent, as 
between him and the principal as well as the terms of his appoint- 
ment, his liability to removal from his employment, remuneration, 


Graham v. Keble> (1820) 2 Bli. 1*26. Compare Thompson v PoicUs (1828) 2 
Sim. 194, with Fergusson v. Fyjfe (1841) 8 Cl. & F. 121. 

Bee Arnott v. Tiodfern (1825) 2 C. & P. 88, (1826) S Bmg. 353; compare 
Conmr v. Bdlamont (1742) 2 Atk. 382. 

dcs Hdtcls Ltc Toequet Paris Plage v. Cummings [1922] 1 K.B. 451 
(C.A,), see per Scrutton, LJ., at p, 460, 

Cheshire, p. 820 f.; Wolff, ss. 333, 404, 416, 424; Westlake, sa. 151, 22$, 224; 
Foote, pp. 474 ff. ; Falcoubridge, Chap. 18; Bataffol, sb. 304-326; Restatement, 
Hg. »342-3i5; Beale, pp, 1192-1199; Htory, sa. 286 E ; Brcslauer, Agency in 
Private International Law (1938) 50 , Juridical Review^ 282. 

Amott V. Bedfern (1826) 2 C, F. 88, (1826) 3 Bing. 353; Great Northern By. 
Co. V. Laing (1848) 10 B. 1408; Maspms v. Mildred (1882) 9 Q.B.B. 630 
(C.A.), per Lindley, L.J., at p. 639; J?. v, Doutre (IW 9 App.Cas. 745 
(F.C.); Re Maugham {1886} 2 T.L.R. 115 (C.A.); Be Anglo^^Austnm Bank 
1 Ch. 69; eeo also Prager v. Blatspiel, Stamp and Hancock^ Ltd. 

S I K3. 566. 

m V. MUdted (1882) 9 Q.B.B. 580 (C.A.), at p. 589, per Lindley, L.J., 
delivering the judgment of the court. The decision itself is discussed, 
Rule 159, post. 
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and similar matters, is governed by the law of such country, 
Spain. The contract of agency, z.e., the relationship between 
principal and agent, is, like other contracts, governed by its proper 
law, which is in general the law of the country where the principal 
carries on his business and where, therefore, the relationship is 
constituted.®^ When principal and agent live in different countries, 
there is no presumption that the contract will be subject to the law 
where the principal resides or carries on business. In this case, and 
even in a case in which both parties live in the same country, the 
conclusion may and will sometimes be justified that they intended 
their contract to be governed by the law of the country in which the 
agent is intended to act.®^ Thus a contract between a solicitor or 
advocate and a foreign client will presumably be governed by the 
law of the country in the courts of which the solicitor or advocate 
is admitted to practice ; a contract between a stockbroker and a 
client by the law of the stock exchange of which the broker is a 
member a contract with an estate agent by the law of the place 
where the land to be purchased or sold is situated. It is further 
submitted that the principle of Rule 158 should also apply to legal 
relationships other than contracts by virtue of which one person is 
authorised to act for another. Thus, as between husband and wife, 
the wife’s authority to pledge the husband’s credit should be 
governed by the law of their domicile, irrespective of the place at 
which the wife purports to exercise the authority.®® 

Rule 158, however, is not intended to express a principle affecting 
the rights and duties as between the principal and the third party 
with whom the agent contracts or the rights and duties as between 
the agent and the third party. English domestic law draws a clear 
distinction between the rights and obligations of principal and agent 
towards each other and the rights and obligations of either as regards 
third parties. This distinction should, it is submitted, also be drawn 
in the conflict of laws. It is perhaps somewhat unfortunate that 
Rule 158 has been approved by high judicial authority as a principle 

Arnott V. Redfern (1825) 2 C, & P. 88; (1826) 3 Bing. 353; Be Anglo^Austrian 
Bank, [1920] 1 Ch 69. 

32 See Breslauer, ‘ Agency in Private International Law * (1938) 50 Juridical 
Review, 282, at pp. 291-295. There is great force m Breslauer ’s argument 
that the law of the place of the principare mam business governs his contract 
with an agent who is a servant, as Be Anglo- Austrian Bank [1920] 1 Ch. 69, 
but that the law of the country where the agent performs his contract apphes 
if the agent is not a servant, as, e.g., in Ohatenay v. Brazilian Submarine 
Telegraph Go. [1891] 1 Q.B. 79 (C.A.). 

33 See R. V. Doutre (1884) 9 App.Cas. 745 (P.C.)> Maugham (1885) 2 T.L.B. 

115 (C.A.). . 

3“* Unless, of course, an intention to the contrary emerges from the contract 
itself. Thus, if in Chatenay v. Brazilian Submarine Telegraph Co. [1891] 
1 Q.B. 79, there had been a dispute between the plaintiff and the stockbroker 
the court might have applied Brazilian law. The case itself deals with a 
different point. See Buie 159, post. 

35 See Wolff, ss. 332 f. 
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affecting third parties, m a context in which it was not intended 
to apply.’" 

Illustrations 

L P, a Spanianl H\inp: in Spauu \hvvv rtmstifnfes A his for the 

sair of goods, under a doeuinent uritten in Sparush. ’Pho autluirity of A as 
hetueen V and A, must hr detenmned m aeeordanee with Spanish iuw 
2, l\ a hrin earrying on business ni HouuMnia, inak<*s A its agent in 
I/mdon for eertam definde purposes During the war of IJIU LOIH A asserts 
a right to aet as an agent of neeessit% aiul to dis]mse of property of p 
depofsitr^i uith hnn. English law is the proper lau tif the eontraet between 
P and A, and, as between P and .V, W aetion is to be judged by English law.^^ 
ti P, a firm carrying on business in London, n» ikes in Ltuidon a contract 
^uth A, who IS resident in (dasgou, tiy whieh A is to sell gooti.s for p in 
Seotl.md on a eonirntsMori b^isis Ht 7nl»it : A’s right to eoriuuission is governed 
by English lau/'' 

4-. P, a (iennaii bank, make in Herlin a eontraet in the (icrnnui language 
by which A ts appointed manager of P’s braneh tu lauidon The contract is 
governed by (irnnan lawA* 


Relation oj Prineipul nml Third Pnriy. 

Ktr!.K 155). - Wht'ii H pHncipal in one country contracts in 
another couniry thruii«h an agent, the rights and liabili- 
ties of the principal as n'^ards third partie.s are, in general, 
governe<l by the law of such other country, i.e., by the 
proper law of the contract eoneludcfl between the agent 
and the third party.*" 


Oomment 

*11 I, residing in England, send down niy agent to Scotland, 

i« Ptf Herutttm, m liuhy S,S, CWp,, Ltd. v. t'mnmrmat f nimt Attsurnnes 
i*l4, fUkTjli 3 imiuPiis, |H h .Aj, m p. fei. For ii oteiir HtAtemcmt of 
the ddhreuee b twetii the two kitiilH of piobhiu, *o*e tlieslure, p, 3'iOi Wolff, 
4fl4 ad fin,^ 4'2L Fulnmhriiige, fdmp. lA, drawft a diHiinctmn betweea 
'HuthoTity’ iiMil akiii to, ibo«igh mit i»teutje»| with tlmt tuttrle in the 

text. BftLtlfd* H. 31 fi, rejirtfi I bin d»Hiineti»?ii, buf hiH reaMoim fur <ioifig 80 
iwre mit mininemg, If muxl, howiver. be ridfuafe)l thru there in often a need 
for choosing the kJt Im mlatmm »♦» the pr*ij«r law of tlie eotUriiel lietweea 
prim*jp»J mid iigi iii m m to obviate roidhetH lrrwi*et» the htw tiptilieablo to 
their nghta uml 4uth*« iff and the Iuw upplieable to the rightu and 

hiibitttit*tt of third fmrtieji aruuiig from the e^eri ise of the ngerit'H authority, 
v, HtaUpifl, rk., Ltd. I KJL amt mnp&rti Mata 7, 

ffanfe |iy27| 2 KJL 251 tP.A.L »t |»p^ 'i7(t If,, tier Hcmiton, LJ. 
ArtwU V. /frd/rm i[lH23| 2 C, P. hhj ftbifo 3 Ping. 353. 

'*• H$ An^h'Auitfmn Hmtk l.Hrib| I t‘h. fdh 

Patlwm V, Miih I Dow A CL 342. ^I3^L v. Btoken {IBM 

UR 1 Q.B. m, mi5; Mmimm v. Mildnd imi) 3 y.lLD. 53f) ((lAdj 
KndtmbaSh v. Lmnn U) Aptid’aii. 31? i Ihkurkf v. WijUk (1889) 1? 
B. 191 { Chatrnoif v. Hrattlkn *S‘«om«fi«r Tfkgmpk Co. flHltJ 1 Q.B, 79 
(G.A4S fht nth IHTilJ l\ 22 j Thf Lum fl920] p. 22 1 
Lu^bUikif AmmnuM Carparaim v, Srdgmfk VMm d Co, II927J A.O. 
Mf 9 i Btiiftan Imumma Co. v. Lmdm md Lanm^hm Imumma Co, [19281 
Cfe. W, TO f.i Huby Steamship Carp, v, Cmtmerrial Uman Anurance Co, 
(ITO) 80 4S (C.AAi Sinfm Aktkn ttmlkehali v, Sinfra, Ltd. 

IITOI 2 All E.B. 075. 
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affecting third parties, lc., in a context in which it was not intended 
to apply.^® 

Illustrations 

1. P, a Spaniard living in Spain, there constitutes A his agent for the 
sale of goods, under a document written in Spanish. The authority of A as 
between P and A, must be determined in accordance with Spanish law. * 

2. P, a firm carrying on business in Roumania, makes A its agent in 
London for certain definite purposes. During the war of 1914-1918 A asserts 
a right to act as an agent of necessity and to dispose of property of P 
deposited with him. English law is the proper law of the contract between 
P and A, and, as between P and A, A’s action is to be judged by English law.^J* 

3. P, a firm carrying on business in London, makes in London a contract 
with A, who is resident in Glasgow, by which A is to sell goods for P in 
Scotland on a commission basis Semble : A’s right to commission is governed 
by English law.^s 

4. P, a German bank, make in Berlin a contract in the German language 
by which A is appointed manager of P’s branch in London The contract is 
governed by German law.^^ 


Relation of Principal and Third Party. 

Rule 159. — When a principal in one country contracts in 
another country through an agent, the rights and liabili- 
ties of the principal as regards third parties are, in general, 
governed by the law of such other country, i.e., by the 
proper law of the contract concluded between the agent 
and the third party.*” 


Comment 

'If I, residing in England, send down my agent to Scotland^ 

Per Sorutton, L.J., in Ruby S.S. Corp,, Ltd. v. Commer&ial Union Assurance 
Co., Ltd. (1933) 39 Com.Cas. 48 (C A.), at p. 62. For a clear statement of 
the difference between the two kinds of problem, -see Cheshare, p. 320; Wolff, 
s, 404 ad fin., 424. Falconbridge, Chap. 18, draws a distinction between 
* authority ’ and ‘ power ’ akin to, though not identical with that made in the 
text. Bat-iffol, e. 316, rejects this distinction, but his reasons for doing so 
are not convincing. It must, however, be admitted that there is often a need 
for choosing the lex loci solutionis as the proper law of the contract between 
principal and agent so as to obviate conflicts between the law applicable to 
their rights and duties inter se and the law applicable to the rights and 
liabilities of third parties ansing from the exercise of the agent's authority. 
3^ See Prager v. Blatspiel, etc.. Ltd. [1924] 1 K.B. 663, and compare Jebara 
Ottoman Bank [1927] 2 KB. 264 (C.A.), at pp. 270 ff., per Scrutton, L.J. 

38 Amott V. Redfem (1826) 2 C. & P. 88; (1826) 3 Bing. 363. 

38 Re Anglo-Austnan Bank [1920] 1 Oh. 69. 

^8 Pattison v. Mills (1628) 1 Dow & Cl. 342 , 363; Armstrong v. Stokes (1872) 
JLB. 7 Q.B. 698 , 605; Maspons v. Mildred (1882) 9 Q.B.D. 630 (C.A.); 
Kaltenbach v, Lewis (1886) 10 App.Cas. 617; Delaurier v. Wijllie (1889) 17 
R. 191; Ohatenay v. Brazilian Submarine Telegraph Co. [1891] 1 Q.B, 79 
(O.A.); The Tolla [1921] P. 22; The Luna [1920] P, 22; Bmployers^ 
Liability Assurance Corporation v. SedgiCick Collins Co [1927] A.C. 96; 

First Russian Insurance Co. v. London and Lancashire Insurance Co. [19283 
Ch. 922, 938 f.; Ruby Steamship Corp. v. Commercial Union Assurance Co. 
(1933) & Com.Cas 48 (C.A.); Sinfra Aktien-Gesellsphaft v, Sinfra, Ltd. 
[1939] 2 All E.E. 675. 
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and be makes contracts for me there, it is the same as if I myself 
went there and made them.’^^ 

These words contain a rough statement of the rule which 
determines the position of a principal in one country who, through 
an agent, makes contracts in another. Hence, if P m one country 
authorises A to act for him as regards certain matters, e.g., the 
sale and purchase of goods, in a specified or unspecified number 
of countries, A has authority to act in each country in accordance 
with the laws thereof. He is authorised to do any of the acts 
which an agent of his class may do under the law of that country 
with reference to the laws of which he contracts.*^^ This is in 
accordance with the presumable intention of the principal who 
gives the authority/^ It also responds to the requirements of 
commercial intercourse. As between P and A the scope of A’s 
authority to bind P and to confer rights upon him is necessarily 
determined by the law which governs their relationship, but third 
parties who contract with reference to a different law must be 
able to assume that A’s authority covers everything which would 
be covered by the authority of an agent appointed under the 
law applicable to the contract made between the agent and the 
third party. ^If [the principal’s] . • . intention appears to be 
that the authority shall be acted upon in different countries, it 
follows that the extent of the authority, in any country in which 
the authority is to be acted upon, is to be taken to be according to 
the law of the particular country where it is acted upon’.^^ 
Thus it is for the proper law of the contract made between the 
agent A and the third party T to determine whether and to what 
extent A has created privity of contract between T and his own 
principal P, especially in a case in which A did not disclose the 
fact that he was acting as an agent, or, as in Maspons r, Mildred/^ 

Fattison v. Mills (1828) 1 Dow & Cl. 342, at p. 363, per Lyndhnrst, C. 

42 English conflicts rules make no distmction between a power of attorney, like 
the one in Chatenay's Case, supra^ which may be used anywhere, and a power 
of attorney, like the one in the Stnfra Case, supra ^ which specifies the 
country or countries in which it is to be exercised. This appears to be 
different in the United States, see Batiffol, s. 309. Nor does English law 
distinguish in this respect between ‘ general ’ or * permanent ’ and ‘ special ' 
authority, as is done in some Contmental countries, see Batiffol, ss. 307, 316 

43 J.e., by the proper law of the contract which he concludes. See per Lind^ 
■ley, L.J., deliyering the judgment of the Court of Appeal in Maspons v. 
Mildred (1882) 9 Q.B.D. 530, at p. 539. And see Cheshire, p. 320 L; West- 
lake, s, 223; Batiffol, ss, 304 f., 320; Breslauer, Lc,^ pp. 309 ff. ; contra 
Wolff» s. 424. 

44 See per Lord Esher, M.E., in Gkatenay v. Brazilian Submarine Telegraph 
Go. [1891]' 1 Q.B. 79 (G.A.), at pp. 83 f , and per Lindley, L.J., thid. p. 85. 

4s See per Lord Esher, M.B., Ic. A fortiori the agent's own rights and Uaboiities 
arising from the contract must be goyemed by the proper law of that con- 
tract. This may be of importance in connection with contracts made by 
agents acting for undisclosed principals and also in connection with warranty 
of authority or the analogous Habiiity of the falsus procurator. 

44 (1882) 9 Q.B.D. 530 (C.A.). 
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did not disclose the identity of his principal/’’ Again, the extent 
to which A is or must be deemed to be authorised by P to sell 
property on his behalf or enter into other contracts, i.e., the 
interpretation of A’s actual authority and the definition of his 
ostensible authority, is a matter for the proper law of the contract 
which he concludes/® So is the question whether the agent’s 
authority has been revoked, whether it is revocable at all,^® and 
also, it is submitted, whether it is automatically revoked by the 
principaPs death, bankruptcy, or insanity, or whether it has 
expired by lapse of time/*^ 

Until 1933 our authorities on these matters drew a clear line 
between the relationship P-A (governed by the proper law of their 
contract) and the rights and obligations of P and third parties, 
governed by the proper law of the contract made by A, although 
there is only one case which makes it clear that it is the proper 
law of the contract between T (the third party) and A, and not 
necessarily the law of the place where that contract was concluded, 
which determines A’s authority as regards the rights and duties 
between P and T/^ (It is true that the power of a company and 
of its directors to make binding contracts between third parties 
and the shareholders and, by doing so, to impose personal obliga- 
tions on the latter, is governed by the law under which the company 
is incorporated and not by the law of the country in which the 
company purports to act on behalf of the shareholders,®® but this 
is a case sui generis and hardly an exception to the general prin- 
ciple,) In 1933, however, the Court of Appeal decided that a 
New York firm of insurance brokers, appointed under New York 
law as agents to take out, on behalf of their principals, a marine 
insurance policy through English brokers from English underwriters, 
were entitled to cancel the policy in circumstances in which, by 
English domestic law, a broker would not have had the authority 
to cancel the policy/^ In the circumstances of this case the applica- 
tion of New York law, t.e., of the proper law of the contract between 

Including, it is submitted, tbe question whether an unnamed or an undisclosed 
principal can validly ratify a contract made without his authority. 
Chatenay v. Brazilian Submarine Telegraph Co. [1891] 1 Q.B. 79 (C.A,), It 
is true that the agent’s ostensible authority according to English domestic 
law rests on the procedural principle of estoppel. Nevertheless it cannot be 
regarded as a matter for the lex fon as such. An English court is unlikely 
to regard the ostensible authority of an agent contracting in France on behalf 
of an American principal as governed by English law. 

Sinfra Aktien-Gesellschaft v. Sinfra, Ltd. [1939] 2 All EE. 675 
See Employers^ Lidhtltiy Assurance Corfn. v. Sedgwick, Collins & Co. 
[1927] A.C. 95, 109; First Russian Insurance Co, v. London and Lancashire 
Insurance Co, [1928] Ch. 922, 938 

Maspons v. Mildred (1882) 9 Q,B,D. 530; as Breslauer points out, l.c., p* 301, 
the locus contractus is not stated in the judgment, but may possibly have 
been in Spam. ** 

See Cheshire, p. 321; Batiffol, s. 305. 

Bisdon Iron and Locomotive Works v Furness [1905] 1 K.B. 304; [1906] 1 
E.B. 49 (C.A.), for a discussion, see Breslauer, l.c., p. 303. 

Buby $.8, Corp, v. Commercial Union Assurance Co, (1933) 39 Com.Cas. 48. 
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P and A, was more favourable to the third party, f.e., to the 
English underwriters, than the application of the proper law of the 
contract between themselves and the agents, i.e,, English law, 
would have been, and this may be the explanation of the decision. 
It is possible that, m the light of this decision, the principle of 
Rule 159 has to be limited in the sense that it only confers rights 
on the third party and none on the principal, in other words that 
A’s authority is governed by the proper law of his own contract 
with P, but that he has such additional authority to bind P as is 
conferred upon A by the law governing his contract with the third 
party. Thus interpreted, the decision of the Court of Appeal in 
Ruby S.S. Corp,, Ltd, v. Commercial Union Assurance Co,^ 
can perhaps be reconciled with the actual decisions of the Court of 
Appeal .in earlier cases, but not, it is submitted, with their spirit 
and with the dicta of Lindley, L.J., and Lord Esher, M.R. It 
is therefore perhaps better to regard the matter as res Integra and 
to take the view that, on a future occasion, the Court of Appeal 
will be faced with conflicting decisions of its own and therefore 
^ entitled and bound to decide • . . which it will follow It is 
permissible to express the hope that, if such an occasion arises, the 
Court of Appeal will follow Maspons v. Mildred and Chatenay v. 
Brazilian Submarine Telegraph in preference to Ruby S.S. 
Corp, T. Commercial Union Assurance Co., Ltd,^^ 

Even if the law were clarified in this way, there would remain a 
number of questions, much discussed by learned writers, but not 
yet, it seems, decided by English courts. Thus it has never been 
decided whether a principal is bound by the rules or provisions of a 
law imder which the agent acts but had no actual authority to act. 
If, c.g., P in New York gives to A a general authority to buy goods 
for him in Europe, but instructs him not to buy goods in England, 
would P be bound, in accordance with the !l^glish principles of 
authority by ‘ holding out % if A purported to buy goods on P’s 
behalf in England ? It is submitted he would be so bound, but the 

Uhi supra. T'or a critical discussion of tiie case, see Falconbridge, pp. 372 
^6 M{ispon$ V. Mildred (1882) 9 Q.B-B. 530; Chatenay' s Case [1891] 1 Q.B. 79. 
The reasoning of Lord Esher in the latter case leaves open the question 
whether the extent of A’s authority as regards a third person who knows of 
the existence of the document appointing A, is to be measured by the law of 
the country under the law of which A contracts wnth the third party. Bres- 
lauer, Z.c., p. 312, regards this as ‘ a matter of course’. Further, did I>rd 
Esher’s language mean that the agent’s authonty was governed by Brazilian 
law, under which the appointment was made, out that where the terms ot 
the instrument appointing the agent are general, he must be presumed to 
have at least ^e authority possessed by an agent of his class in the oounhry 
under the law of which he acts? If this should be the proper interpretation 
of Chatenay' s Case, the decision in the Ruby Case, supra, would not be at 
variance mth ,it. 

Young v. Bristol Aeroplane Co,, Lid, [1944] K.B. 718^ at p. 729. 
aS82) 9 Q.B.I). 530. 
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opinions of kamed writers are divided/^ On the other hand, P 
can hardly be bound (and entitled) by virtue of a law which became 
the proper law of the contract with the third party only because A 
in excess of his actual authority, agreed to its selection as the proper 
law of the contract. This problem is similar to that raised by the 
question of contractual capacity, and it is submitted that it should 
be solved in a similar way. The lex loci contractus is not, as was 
assumed in the previous editions of this work, necessarily the proper 
law of the contract between A and T, for the purpose of determinmg 
the scope of A’s authority in relation to T, but, on the other hand, 
no other law should be regarded as the proper law, unless it has been 
made such with the principal’s actual authority or else is that 
system with which the contract between A and T has the closest 
connection. The agent cannot, by selecting a proper law, confer 
upon himself an authority which otherwise he would not have had, 
but, on the other hand, it would be unreasonable to hold that the 
scope of the authority of an agent, acting for an American firm, to 
buy goods in England, should be determined by French law, merely 
because the letter of acceptance of an offer made by an English firm 
was posted by the agent in France. 

The decided cases refer to the ‘ operation ’ of the agent’s power, 
or to its ‘ extent ’ in scope or in time. Does the principle of cases 
such as Maspons v. Mildred and Chatenayh Case also apply to 
the formation or creation of the authority? K, e.g., the power 
conferred upon A by P lacked validity under the proper law of their 
contract owing to a defect^ in form, should this be allowed to affect 
the rights and duties of third parties contracting with A under a law 
under which his authority would have been valid ? It is suggested 
that the dicta of Lindky, L.J., in Maspons v. Mildred, and of Lord 
Esher, M.R., in Chatenay\s Case, are sufficiently comprehensive to 
permit an answer to this question which is in accordance with the 
needs of commerce, i.e., to apply to this question, too, the proper 
law of the contract between A and T.®® 

See, for quotations, note 43, ante, p. 713. Wolff, s. 424, would apply 
law of the country in which the delegated authonty is to operate, t.e., in 
■which A is entitled or bound to e 2 fercise it *. Faloonbridge, p. 369, mentions 
the problem, but leaves it open. The language of Lord Esher in Chatenayy 
Case^ above, appears to support Wolff’s opinion, that of Lindley, LJ., in 
Maspons v. Mildred, is more favourable to the view taken by Cheshire and 
Batiffol. Breslauer, he., pp 312 ff., suggests a compromise solution, tiz.y 
that, under the law of his contract with the prmcipal, the agent must havo 
been authorised, ‘ to create international obligations *. 

See Buie 139, ante, p. 619, 

For detailed discussion, see Batiffol, s. 305. 

6^ (1882) 9 Q.B.D. 530. 

[1891] 1 Q.B. 79. 

On the other band, in Sinfra Akt.-Ges. v. Sinfra, Ltd. [1939] 2 All E.B. 675, 
the question whether a German contract operated as a power of attorney in 
relation to third parties in England was treated as a question governed by 
German law, while the question whether a German power of attorney was 
revocable with respect to third parties in England was treated as a matter 
governed by English law. 
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The principle which determines the law governing the existence, 
scope and duration of the authority of an agent may, it is submitted, 
also apply to the authority of a partner to bind his co-partners,®' 
and to the authority of a married woman to pledge the credit of her 
husband.®® On the other hand, as regards contracts made by 
masters of ships, the principle is subject to the limitation imposed 
by Rule 147, Sub-Rule 2.®® It must also be remembered that, 
whatever be the law governing the agent’s authority, Lis disposition 
of property apparently in his disposal may be governed by the law 
of the country where the property is situated/® Rule 159 has no 
application to contracts made between the principal and the third 
party if the agent has merely served to bring the parties into 
touch. 

Finally, our Rule does not in any way preclude the possibility 
that the domestic law which governs the contract made by the agent 
may contain special rules as to the legal position of a foreign 
principal,’'^ c.g., that normally he cannot sue or be sued on a 
contract made by a commission agent who in such a case is presumed 
to act as principal. 


Illustrations 

1. P, a merchant living in England, makes through A in Scotland a contract 
with T which is valid according to Scottish, but not according to English law. 
The contract is governed by Scottish law/^ 

2. P, a merchant carrying on business in Spain, consigns a cargo to T, who 
carries on business in England. The contract is made between T and A, a 
Spanish shipping agent who discloses to T the fact that he is acting as agent 
for a principal, but does not disclose the latter’s identity. The mutual rights 
and duties of P and T are governed by English law.^^ 

3. P, a Brazilian citizen resident in Brazil, executes in Brazil in the 
Portugese language a power of attorney to A, a broker resident in London, 
authorising A to buy and sell shares on P’s behalf. A sells P’s shares in the 
T Co., Ltd., and they are registered in the names of the purchasers. P claims 

See Cheshire, p. 321. 

See Wolff, s, 338, 

See ante, p. 668. In Ths Lund [1920] P. 22, and in The Holla [1921] P. 22, 
the master’s authority was determined in accordance with the law under 
which he had acted, but the law of the flag was not pleaded. The cases, 
therefore, leave open the question whether the law of the flag rule can apply 
in circumstances in which the, third party was ignorant of the nationality 
of the vessel. 

Cammell v. Sewell (i860) 5 H. ^5 N. 728; The GraUtudine (1801) 3 C*Eob. 
208, per Lord Stowell; Kaltenhach v, Lewis (1885) 10 App.Cas. 642; see 
ante, Buies 129-131; Westlake, $. 151 

For a discussion of the ‘ courtier * in the conflLict of laws, see Batiffol, s. ^)6. 
7® Armstrong v. Stokes (1872) L.E. 7 Q.B. 598; and cranp^ the more recent 
statement of the law as to the liability of a foreign prinoipal, whose identity 
is not disclosed, in Miller Gdhh and Go. v, Smitn and Tyree, lAd. [1917] 2 
E:.B. 141 (O.A.). Compare Pollock, Gmtracts, 12th ed., p. 81; Anson, Law 
of Contract, 19th ed., p. 407, It is doubtful in English domestic law, whether 
such special rules exist or continue to exist. 

« Pattison V. Mills (1828) 1 Dow, & Cl. 342. . 

Maspom v. Mildred (1882) 9 Q3.B. 630 (C.A.). 
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that the broker, in doing so, has exceeded his authority, and claims rectification 
of the register. The scope of A’s authority is determined by English law.^s 

4. P, a merchant of New Orleans, orders goods from A, a commission 
agent in London, who procures them from T, an English manufacturer, p’s 
rights and liabilities towards T are governed by English law and not by the 
law of Louisiana.^® 

5. By a power of attorney conferred by virtue of a contract governed by 
German law, P, a Swiss firm, authorise A, who resides in England, to enter 
in England into contracts on behalf of P. Subsequently P purport to revoke 
the power of attorney and give notice to this effect to T, an English firm 
and one of the parties with whom A had made contracts on behalf of P. 
Afterwards T, alleging that A’s power of attorney is irrevocable under 
German law, continue to make expenditures on behalf of P under contracts 
made with them by A in the name of P. The revocability of the power is 
governed by English law, and, whatever be the position under German law, the 
power has been validly revoked so that T has no claim against P for the 
money spent on their behalf.’’^ 

6 P, a firm of shipowners in Nova Scotia, instruct A, insurance brokers in 
New York, to take out an insurance policy on one of P’s ships The contract 
between P and A is made in New York A obtain a policy through an 
English broker from T, an English underwriter who acknowledges the receipt 
of the premium from the English broker P having failed to pay the premium 
to A, A, with tlie consent of T, purport to cancel the policy which they are 
authorised to do under the law of New York, but, in view of the receipt, not 
under English law. In these circumstances it is held that A’s authority to 
revoke the policy is governed by the law^ of New York and that the policy 
has been validly cancelled 

7. P, who carries on business in Germany, employs A as his representative 
in England. Their contract is governed by German law. P gives A a power 
of attorney authorising him to make in England contracts on behalf of P. By 
German law this power would not be revoked by P’s death. Semble: P’s 
death operates as a revocation of A’s autliority to make contracts in England. 

8. W, the wife of H, who is domiciled and resident in France, lives apart 
from her husband in England, Semble: as regards third parties, W’s power 
to pledge her husband’s credit in England as his agent of necessity is governed 
by English law. 

11. FOREIGN CURRENCY OBLIGATIONS ” 

(1) General : The Nominalistic Principle. 

Rule 160. — A debt expressed in the currency of any 
country involves an obligation to pay the nominal amount 

Chatenay v. Brazilian Submarine Telegraph Co. [1891] 1 Q B. 79 (C.A.). 

76 Armstrong v. Stokes (1872) L.B. 7 Q.B. 598, 605. 

77 Stnfra Akiien-Gesellschaft v. Smfra, Lid. [1939] 2 All E.B. 675. 

76 Buby Steamship Corporation v. Commercial Union Assurance Co., Ltd. (1933) 
39 Com.Cas. 48 (C.A.). 

79 Buies 169-166 are new. They were not contained m previous editions of this 
work. Buie 181 of the previous edition, the only Buie to deal, with the 
subject, has been re-formulated (Buies 160 and 165 below). The following 
text is merely an attempt to summarise the principles which have been laid 
down by the courts with respect to some points of particular practical import- 
ance. It does not purport to be a complete presentation of the law of foreign 
money. Special aclmowledgment is due to the treatise by Mann, The Legal 
Aspect of Money (1938), both as a source of information on decided cases and 
for a large number of formulations which have been taken from this 
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of the debt in whatever is legal tender at the time of 
payment according to the law of the country in the 
currency of which the debt is expressed (lex monetae)^ 
irrespective of any fluctuations of the value of that cur- 
rency in terms of sterling or any other currency, of gold, 
or of any commodities which may have occurred between 
the time when the debt was incurred and the time of 
payment (Principle of Nominalism).®" 

If damages are to be assessed in terms of a given cur- 
rency, any fluctuations in the value of that currency which 
may have occtured after the event giving rise to the claim 
for damages (breach of contract, tort) must be disre- 
garded."^ 

Comment 

The principle of nominalism has been consistently applied by the 
English courts since the seventeenth century. Of all the principles 
which govern the treatment of foreign money obligations in this 
country it is the most fimdamentai. It is primarily a rule of 
domestic law, and, as such, it was laid down by the Privy Council 
of Ireland in the leading case of Gilbert v. Brett, generally known as 
the Case de Mixt Moneys.^^ This case was concerned with fluctua- 
tions in the value of the currency of Ireland which, since the case 

work. The American treatise by Nussbanin, Money tn the Law (1939), 
contains much material on English law. See further: Cheshire, pp. 337 ff., 
867 f ; Wolff, ss. 4 44 -460 : Cohn, ‘Currency Restrictions and the Conflict 
of Laws’ (1939) 55 L.Q.R. 552; Wortley, ‘The Gold Clause’ (1936) IT 
B.Y.B.I.L. 112 ; Schmitthoff , ‘ The International Government Loan ’ (1937) 
Jo.Comp.Leg. 179; Mann, ‘Problems of the Rate of Exchange’ (1945) 8 
ML.R. 177. 

Gilbert v. Brett (1604) Davis 18; Lindsay, Grade & Co. v. Russian Bank for 
Foreign Trade (1918) 34 T.L.R, 448; British Bank jor Foreign Trade v. 
Russian Commercial and Industrial Bank (No. 2) (1921) 38 TX.E. 65; 
SocUU des H diets Le Touquet-Pans Plage v. Cummings [1922] 1 K.B. 451 
(C A.) ; Anderson v. Equitable Life Assurance Society of the U.S. (1928) 134 
L.T. 657 (C.A ) ; Buerger v. New York Life Assurance Co. (1927) 43 T.L.B. 
601 (G.A.); Perry v. Equitable Life Assurance Society of the U.S. (1929) 45 
T.L E. 468; Re Chesterman's Trusts [1923] 2 Gh 466 (C.A.); Franklin v* 
Westminster Bank (1927) (O.A.), printed Mann, Lo., pp. 315 ff. ; Kricortan v. 
Ottoman Bank (1932) 48 T.L.B. 247; Ottoman Bank v. Chakartan fNo. 2) 
[1938] A.C. 260 (P.C.); Sforza v, Ottoman Bank [1938] A.C. 282 (P.C.); 
Pyrmont, Ltd. v. Schott [1939] A.C. 145 (P.C.); Marrache v. Ashton [1943] 
A.C. 311 (P.C.). Mann, pp. 59 ff., pp 191 ; Kusebaum, pp. 249 if., pp. 

411 ff.; Cheshire, p. 338; Wolff, ss. 448-450; Story, ss, 309 ff. 

This principle underlies the cases discussed in connection with Rule 165 
below, especially Di Fetdinando v. Simon, Smits d Co.,, Ltd. £19^3 3 E.B.. 
409 (C.A.), and 8.S. Ceha v. S.S. Voltumo [1^1] 2 A.C. 544, where the 
amount in foreign currency was regarded as fixed from the day of breach or 
loss, but was, owmg merely to the fact that proceedings were pending in thia 
country, converted mto sterling as from that date. On the principle, see" 
Mann, pp. 79 ff., 215 ff.; Hussbaum, pp. 255 ff. 
ss (1604) Davis 18 (P.C. of Ireland). 
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arose in the Irish courts, was the moneta fori. It was held that the 
•defendant was able to discharge a debt of £100 payable in Dublin 
by tendering this amount in a debased coinage introduced by Queen 
Elizabeth between the time of the contract and the time when the 
money fell due. The case is therefore the leading, and, it appears, 
the only judicial authority for a rule of English law which has never 
heen questioned and hardly ever been mentioned in recent times, 
namely, that a debt incurred in pounds can be discharged in what- 
ever are ‘ poimds ’ at the time of discharge, irrespective of any 
fluctuations which the British currency may have undergone since 
the time when the debt was incurred. It is no exaggeration to say 
that this principle is one of the basic rules of English law, none the 
less so because it is regarded as a matter of course and therefore 
continuously applied without becoming articulate. 

The same principle is also applied where, as the decided cases 
show, it is far from being inarticulate, namely, with respect to debts 
expressed in foreign currency. If X in Germany, by a contract made 
in 1911 and by its express terms governed by English law, borrows 
3, sum in marks from A in Amsterdam on the security of a mortgage 
on a reversionary interest in an English trust fund, he can, according 
to English law, discharge this debt by tendering to A in 1928 the 
nominal amount of marks advanced by A in 1911.®® More precisely : 
X can discharge his debt to A by tendering those chattels (notes, 
coins) which, according to the German law as it stands in 1928, 
.symbolise the number of xmits of account (marks) owing by him. 
That, in terms of sterling or of dollars or of gold or of any 
commodity, this sum represents only a fraction of the value 
-advanced, is immaterial. The creditor bears the risk of the 
depreciation, and the debtor bears the risk of the appreciation of 
the currency in which the debt is expressed. 

The principle of nominalism, as applied to foreign currency 
obligations, is, in the first place, a rule of English domestic law: it 
applies to debts governed by English law but expressed in a foreign 
currency. This statement, however, is of little more than academic 
significance. The nominalistic principle forms part of the legal 
systems of all civilised countries.®^ It is an indispensable foundation 
of modern economic life. It will therefore claim application in an 
English court, no matter whether the debt which forms the subject- 
matter of the litigation is governed by English or by any foreign 

Ch6$terman^^ Trusts [1923] 2 Ch. 466 (C.A.), 

See the comparative surveys in Mann, pp. 64 ; Nussbaum, pp. 249 ff. 

These authors deal with those anti-nominalistic theories (* metallism 
' valorism Savigny's exchange value theory, discussed in detail by Nuss- 
baum, pp. 297 f£.) which have from time to time been propounded by Jiyists 
and economists, without any practical effect in modern times. Mann, pp. 
196 f., mentions a few aberrations of English case law in the remote wt, 
which ,have long ceased to be of practical importance. * Turkey is perhaps 
' only country in the woi^ld where the existence of the nominalistic prinriple 
is hy no means secure Mann, pp. 96 f., note 4. 
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law, and no matter whether that foreign law, e.g., the proper law 
of the contract, or, in the case of a pecuniary legacy, the law of the 
testator’s last domicile, is the law of that country in the currency of 
which the debt is expressed.®" On a strict analysis, the English 
court which applies the nominalistic principle in a case not governed 
by English law does so, not by virtue of English domestic law but 
in accordance with the lex camw. It is by virtue of French law 
that a debt incurred under French law in 1914 can be discharged in 
1919 in depreciated paper francs,®® and it is by virtue of the law of 
the State of New York that a loan raised by the British Government 
under the law of that State in 1917 can, in 1937, be repaid in 
depreciated paper dollars.®’^ But in practice it makes no difference 
whether the nominalistic principle is apphed by the court directly 
by virtue of English domestic law, or, through the interposition of 
English conflict rules, as part of a foreign legal system which, in 
accordance with these rules, is applicable in the English court. 

Nevertheless the principle of nominalism involves a rule of the 
conflict of laws, to the effect that it is for the lex monetse and for 
that law alone to determine what is ® legal tender ’ for the purpose 
of defining the medium in which a debt expressed in the currency 
governed by that law can be discharged. ^ The form in which such 
payment is to be made must be regulated by the municipal law of 
the country whose unit of account is in question, and what would 
or would not be a legal tender must depend upon the law on that 
subject in force at the time when the tender should have been 
made.’®® A debt incurred in Spanish pesetas under the law of 
Gibraltar must be discharged in what are, at the time of the 
- discharge, Spanish pesetas according to Spanish law.®® German and 
not English law determines what are ® marks ’ for the purpose of the 
payment of insurance money in 1922 on an English policy taken out 
in 1887.®® No rule of English equity will protect a bank which has 

ss This principle was expressed in many of the cases cited in note 80, p. 719, 
especially clearly by Lord Sterndale, M.B,, and by Wamngton, LJ., in Be 
.Ghesterman's Trusts [1923] 2 Ch. 466, at pp, 478, 483, by Lord Wright in 
Ottoman Bank v, Chakarian (No, 2) [1988] A.C. 2^, at p. 278; and by Lord 
Porter m Pyrmont^ Ltd. v. Schott [1939] A.C. 145 at p. 158. 

Soctiti des Bdtels Le Touquet Paris-Plage v. Cummings [1922] 1 K3. 451 
(G.A.). 

R. T. International Trustee [1937] A.C. 600. 

Per Lord Porter in Pyrmont, Ltd. v. Schott [1939] A.C. 145 (P.C,),at p. 168. 
Pyrmont, Ltd. v- Schott [1939] A.C. 145. Contrast Marrache v, Ashton 
[194^] A.O. 311 (P.O.). Both cases were concerned with Spanish peseta 
notes circulating in Gibraltar, but the notes (without ’ gtiias ’) considered in 
the former case were not legal tender according to Spanish law, the notes 
considered in the latter case were Spanish legal tender. Spanish law deter- 
mined in both cases what was Spanish legal tend^, but, as the latter case 
' shows, Spanish law cannot determine the rate of exchange as between its own 
currency and a (from the Spanish point of view) foreign currency for the 
purposes of a contract not governed by Spanish law and not to be performed 
in Spain. The province of the lex moneUe is clearly determined by the c<m- 
trast between these two cases. 

Anderson v. Bguitahle Life Insurance Society (1926) 134 L.T, 657 (O.A,). 
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granted a loan in roubles on a mortgage of securities: what are 
* roubles ’ for the purpose of the discharge of the debt will exclusively 
be determined by Russian law as it stands at the time of the 
redemption of the mortgage. 

The lex moneti^ which thus defines the meaning of the currency 
in which the debt is expressed is ‘ that law as it exists from time to 
time the law of the currency applies as it stands at the time 
when the debt falls due. This law is ‘ incorporated ’ in the contract 
or will or other transaction which gives rise to the debt.^® The 
importance of this becomes strikingly evident in those cases-— 
increasingly numerous under present conditions — in which, owing to 
the total collapse of a monetary system or to territorial changes, the 
currency in which a debt is expressed disappears and is replaced by 
another currency. In a case of that kind the new currency is linked 
by a rate of conversion with the old currency the place of which it 
is intended to take. Thus, when, in 1924, the mark cmrency of 
Germany was replaced by the reichsmark currency, the rate of 
conversion was one billion marks to one reichsmark. This rate of 
conversion is embodied in a rule of law which forms part of the 
lex monetse, and as such it must be applied to a debt expressed in 
the old currency, no matter what law governs the transaction from 
which the debt arises. If A in London acquires in September, 1928, 
for £15 from an English bank a cheque on a German bank for 
nine milliard marks, that cheque will, in 1926, represent 9/lOOOths 
of a German reichsmark, and A will argue in vain that, as between 
him and the English bank, a different rate of conversion should 
apply on the ground that their transaction was governed by English 
law.®^ In the case of territorial changes very delicate questions may 
arise if a country with one uniform monetary system is divided into a 
number of independent States with separate currencies, as happened 
in the case of Austria-Hungary. The question does not appear to 
have arisen in any court in the British Commonwealth or in the 
United States,®® but it has given rise to a controversy on the 
Continent. The most convenient solution of the problem would 
appear to consist in a translation of the debt into the currency of 

British Bank for Foreign Trade , Ltd. v. Bussian Commercial and Industrie^ 
Bank (No. 2) (1921) 38 T.L.B, 66. 

Per L6rd Sterndale, M.E., in Be Chesterman's Trusts [1923] 2 Ch. 466, at 
p. 478. 

'Warrington, L.J,, thid. at p. 483, took the view that the lex monet(B hecomes 
pro tanto the proper law of the contract. The question is without practicsl 
interest* See Mann^ p. 118. 

A * hillion ’ in the English, not in the American sense, i.e,, one 
millions, not KKX) millions. 

Franklin v, Westrmnsier Bank, Ltd. *{1927), printed Mann, tc., pp. 815 4 
Mann, pp. 197 ff. (who takes a different view), Nusebaum, pp. .146 ff. W.- 
excuse for mentioning the problem here is, that in view of ccHitemp^ra^ , 
developments in Europe, it may engage the attention of English lawyer^ 
the future. 
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that country or part of country with which it is most closely 
connected.®^ 

As a principle, nominalism applies to claims for unliquidated 
damages no less than to debts. Thus, if damages are claimed for 
breach of a contract to deliver goods in a foreign country, they have 
to be assessed in the currency of that country and any change" in the 
value of the goods or in the exchange value of the currency after the 
date of the breach must be disregarded.®® If, therefore, X under- 
takes to cany goods for A from England to Italy and to deliver them 
there on a given day and fails to perform this undertaking, A can 
claim as damages the value in lire of those goods on that date. A 
subsequent fall in the purchasing power of the lira in terms of gold 
or commodities or another currency, say United States dollars, does 
not confer, as such, any additional right upon A, nor would a rise 
in the exchange value or purchasing power of the Italian currency 
subsequent to the day of breach permit X to make any deduction 
from the nominal amount of the damages assessed in lire. A similar 
rule applies to damages in the law of tort, which have to be assessed 
in foreign currency, e.g., if a shipowner claims compensation for loss 
of hire incurred in foreign currency or for money spent on repairs 
in foreign currency as a result of a collision with another vessel.^ 
The foregoing remarks must, however, be read in the light of an 
important principle of the English law of procedure, according to 
which an English court cannot make an order for the payment of a 
sum of money expressed in foreign currency, and claims for the 
payment of debts or of damages have to be translated into sterling 
for the purpose of proceedings in an English court.^ The rate of 
conversion which has to be used is, in the case of damages for breach 
of contract, that prevailing on the day when the breach occurred,* 
in the case of damages for tort the rate of exchange prevailing when 
the loss or expenditure was incurred for which the plamtiff claims 

This is the view taken by the Czechoslovakian, Austrian and Belgian, but 
not that taken by the French and Gennan courts. See Mann, ho. For an 
exhaustive analysis, see Neumeyer, Intemattonales Verwaltungsrechtf Chap. 
U, § 106, Vol. m, 2, pp;269 E 

Di Ferdinando v. Simony Smits S Co., Ltd. [1920] 8 K,B. 409 (G.A,); 
Bain V. Field (1920) 6 LLL.R. 16 (C.A.) and Ee British American Continental 
Banki Ltd., Lisser and Eosenkranz^s Claim [1923] 1 Ch. 276 (C.A.), In 
cases of this type the courts regard the amount of damages as fixed in the 
foreign currency as from the date of breach. Subsequent fluctuations 
upwards or downwards of that currency are as such without infiuence on the 
rights and liabilities of the parties. This rule substantive law must not 
be obscured by the procedural rule that damages are jessed in sterling with 
reference to the date of the breach. If, in 5* Ferdinando v. Simon, Smits, 
sv^a, the lira had, after the date of the breach, depreciated in terms of gold, 
bat not in terms of sterling, the plaintiff would not have recovered more than 
the sterling equivalent of the nominal amount of his loss. 

98 $.S. Celia v. 8.S. Voltumo [1921] 2 A.C. ^6. The remarks about the rela- 
tion between substantive and adjective law in the previous note a]^ly mutatis 
mMandis to the law of tort. 

i IW. per Lord Sumner, at p. 66?. 

9 Manners v. Pearson [1B98] 1 Ch. 681 {C.A.). 

^ Di Ferdinando, v, Simon, Smits S Co,, Lid. [1920] ? EJB. 409 (€,A,). 



724 


CHOICE OF LAW 


compensation.'^ In the case of liquidated debts, the rate of 
exchange of the day when the debt was payable has been applied, 
but there are conflicting decisions on this point, and the matter 
is not yet settled/ In rejecting the ^ judgment day rate ’ rule 
and in accepting the * breach day rule ’ the courts have, for 
practical purposes, grafted an exception upon the nominalistic 

principle. ^ In the example given above all that A is entitled 

to claim is a sum in lire representing the value in Italy of the 

goods on the day when X should have delivered them there. 

According to the principle of nominalism, A should bear the risk of 
a depreciation of the Italian currency after that date, and X should 
bear the risk of appreciation. Nevertheless, if it so happens that A 
can invoke the jurisdiction of an English court, he can shift the 
burden of a depreciation of the lira in terms of sterling between 
the day of breach and that of judgment upon the shoulders of X. 

On the other hand, if, during that period, the lira should rise in 
value in terms of sterling, A will suffer what is in effect a deduction 
from his claim in. lire. Such an encroachment of the law of 
procedure upon substantive rights is difidcult to justify from the 
point of view of justice, convenience or logic. The matter is further 
discussed below.® 

Illustrations 

1. X, a German citizen domiciled and resident in Germany, is entitled to a 
reversionary interest in an English trust fund. In 1911 he mortgages this 
interest to A, a Dutch citizen carrying on business at Amsterdam, for a loan 
expressed in German marks. The contract of loan is, by its terms, governed 
by English law. In 1923 X can discharge the debt and redeem the mortgage 
by paying the nominal amount of the loan in depreciated German currency.^ 

2. X, a British subject domiciled in England, borrows in 1914 18,000 French 
francs from A, a French citizen domiciled and resident in France. In 1919 
X pays to A this sum in depreciated Frencli currency, and, by doing so, dis- 
charges the debt.® 

3. A is employed in Cyprus by X, a bank carrying on business, inter alia, 
in Cyprus and in Turkey. The contract is governed by Turkish law and A’s 
salary and pension are expressed in Turkish currency. A can only claim to 
be paid in Turkish money and has no right to be paid on a gold basis in the 
absence of an express term of the contract to this effect.® If A is wrongfully 
dismissed, his claim to damages must be assessed in Turkish currency wifli 
reference to the date of dismissal, and without reference to any change in the 
exchange value of the Turkish currency.^® 

4. In 1935 X, a company carrying on business in Gibraltar, borrow from 
A, an Englishwoman resident in London, the sum of 500,000 Spanish pesetas. 
The contract is governed by the law of Gibraltar, where Spanish currency is 

^ 8.S. Celia v. Voltumo [1921] 2 A.C. 545. 

^ Compare on the one hand, Lloyd Royal Beige v. Lovis Dreyfus and Go, (1927) 

27 L1.L.B. 288 (C.A,) and Madeleine Vionnet et (he v. Wills [1940] 1 K,B. 

72 (C.A.) and, on the other hand, SooUt4 des Bdtels Le Touquet v. Cummings 

[1922] 1 K.B. 451 (O.A.). 

® See post, Buie 165* 

^ Me Ghesierman's Trusts [1923] 2 Gh. 466 (C.A*). 

« See Soci4U des Bdtels Le Touquet v. Cummings [1922] 1 X.B. 451 (C.A.)^^ 

® Ottoman Bank v, Chaharian (Vo. 2) [1938] A.C. 260 (P.C.). y 

Ottoman Bank v. Chaharian {No, 1) [1930] A.C. 277 (F.C.L 
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not legal tender In 1936 the Spanish Government prohibit the importation 
of Spanish bank notes into Spain unless they are accompanied by an authorisa- 
tion known as a guia. As a result of this there circulate in Gibraltar two 
types of peseta notes, those ^nth, and those without guiasj but only those with 
guias (which command a higher price in v sterling) are lawful Spanish 
currency, i.e.j symbols of the Spanish unit of account as established by 
Spanish law. Consequently, in order to discliarge their debt, X must tender 
Spanish notes accompanied by guia».^^ 

5. In 1914 A, a Russian bank, advance to X, an English bank, the sum of 
750,000 roubles on the security of a mortgage of gold bonds. At that time 
this rouble sum represents the equivalent of about £78,000. In 1921, when 
750,000 roubles represent a small fraction of this amount, X are entitled to 
redeem the gold bonds by tendering to A 750,000 paper roubles, because the 
loan, not being a gold loan, is ‘repayable in any paper roubles issued by 
authority of the Russian Government, and in use at the material date le., 
at the date of repayment 

(2) Bevalorisation of Debts. 

Rule 161. — ^In whatever currency a debt be expressed, 
it is for the law governing the transaction from which the 
debt arises, e.g., in the case of a contractual debt for the 
proper law of the contract, to determine whether and to 
what extent the debtor is liable, in the event of a deprecia- 
tion of the currency, to make an additional payment to 
the creditor by way of revalorisation.*’ 

Gommeitt 

According to some foreign legal systems not according to 
English domestic law — ^the debtor of a monetary obligation must, in 
certain circumstances, ^ revalorise ’ a debt expressed in a currency 
which has depreciated during the period between the moment when 
the debt was incurred and the moment when it becomes payable. 
The duty to * revalorise ® is not imposed by that part of the law 
which regulates the currency. It is based on the law of contract, 
the law of succession, etc,, and largely on principles corresponding 
to what, in this country, would 1^ called rules of equity/* 

‘ Revalorisation ^ must therefore be classified as a matter, not of 
currency law but of the law of contract, etc. If therefore an 
English court is confronted with a contractual debt governed by 

Pynnont, Ltd. v. Schott [1939] A.C. 145 (F.C.). 

12 British Bank far Foreign Trade, Lid. v. Russian Commercial and Industrial 
Bank [No. 2) (1921) 38 T.Ii.R. 65. 

13 Harm, pp. 74 ff., pp. 209 fl.; Nussbaum, pp. 269 S., esp, pp. 293 ff. ; Wolff, 

5 . 451, and, on the general charactaisatioB problem involv^, s. 152; Mann 
and Wolff argue that this is a case of characterisation in which the English 
courts have applied the lex causce. . . , . 

1* In a codified system of law the place of * ^uity ’ is taken by the mter^eta- 
tion of ‘ general dauses ’ sudi as § 242 of the Geman Civil Code, the fans 
ei ofigo of much of the German law of mvalorisation. 
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English law but expressed in a foreign currency, e.g,, with the 
liability of an insurance company to pay a sum in marks under an 
English policy, it will refuse to enforce any ‘ revalorisation ’ of that 
debt, although, under the law of contract of the country in the 
currency of which the debt is expressed, the debtor may be liable to 
^ revalorise The law of revalorisation has nothing to do with the 
currency itself or with legal tender. It is ‘ a law not afiectmg the 
currency, but affecting the particular contracts that come within the 
scope of it. . . . In other words, it is the debt that is valorised and 
not the currency 

Where, however, the contractual or other obligation is governed 
by a system of law which provides for revalorisation, the English 
court will apply the foreign principles of revalorisation as forming 
part, e.g., of the proper law of the contract. Thus, where under a 
contract concluded in 1905 and governed by German law the 
plaintiff was entitled to an annuity of 8,000 marks payable by the 
defendant, a British subject resident in England, the English court 
^ revalorised ’ the debt in accordance with section 242 of the German 
Civil Code, according to which contracts must be performed ‘in 
accordance with good faith and usage 

The same principles, it is submitted, would have to apply 
mutatis mutandis if, in the event of violent deflation of a currency, 
a foreign law provided for the ‘ devalorisation ’ of debts, f.e., for an 
allowance to be made by the creditor in view of the appreciation of 
the currency in which the debt is expressed and the resulting 
increased purchasing power of the stipulated sum in terms of other 
currencies or of gold or of commodities. No such case has as yet 
arisen. 

Illustrations 

1. In 1887 X, an American insurance company, issue a life insurance 
policy upon the life of A. The premiums and the insurance money are 
expressed in German marks and payable in London. The policy is governed 
by English law. The policy becomes fully paid, ie,, aU the premiums have 
been paid, in 1907. A dies in 1922 and the insurance sum becomes payable 
to his widow in London. A’s widow can, in an English court, claim no mere 
than the sterling equivalent of the stipulated mark amount with reference to 
the day when the policy was payable in 1922, is,, a small fraction of the 
sterling value of the mark amount calculated with reference to the rate of 
exchange in 1887. The principles of German law governing the equitable 
revalorisation of such debts do not apply, since the contract is governed by 
English law.^^ 

2. Under the will of her father (a British subject domiciled in England) 
A, a German citizen resident in Germany, was entitled to an annuity of 8,000 
marks payable by her brother X, a British subject resident in England. The 
annuity was the subject of litigation in the German courts, where the dispute 
was settled in 1905 by a compromise by the terms of which X undertook to, 

IS dnihtsm v. EqmUhU Life Aeeurance Society (1926) 134 L.T. 557 
, IS IM. per Atkin, L.J., at p. 566. 

. i-T ^Omatzhi v. Opp^eimer [1937] 4 All B.B. 133. See also Me Schn^^ 
: * fl9S63 1. A}1 E.B. 322. ^ ^ - 

A^ereon v. ^^quitoble Life Assurance Society (1926) 134 X/.T. 557 (O.A.). ^ ^ 
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pay 8,000 marks p a., and A gave up aU rights under the will. This compromise 
was a contract governed by German law. In 1937 the sum of 8,000 marks is 
revalorised by the Enghsh courts in accordance with the equitable principles 
of the German law of contract” 

(3) Gold and other Protective Clauses. 

Rule 162. — The validity, the meaning and the effect of 
a gold clause in a contract are determined by the proper 
law of the contract.^" 

The same applies to any other contractual clauses by 
which the parties seek to negative the effect of the nomi- 
nalistic principle, i.e., to safeguard the creditor against 
the risk of a depreciation of the currency in which the 
debt is expressed, or to safeguard the debtor against the 
risk of an appreciation of that cmrency.^ 

Where English law is the proper la\v of a contract, 
any reference therein to gold is presumed to be a gold 
value clause, i.e., a definition of the means by which the 
amount of the indebtedness is to be measured and ascer- 
tained, not a definition of the means by which the debt 
is to be discharged,^* and to give rise to an obligation to 
pay in legal tender of the stipulated currency an amount 
which, on the day of pajmient, will be sufficient to buy 


Komatzhi v. Oppenheimer [1937] 4 Ail E.B. 133. 

2® Mann, Chap. 4, pp. 91 ff., Chap. 7, pp 217 £f. ; Kussbaum, Chap. 6, pp. 
301 ff., esp. s. 30, pp. 377 ff. ; Cheshire, pp. 339 ff.,* Wolff, 6S. 452454; 
Wortley, 17 B.Y.B.I.Ij 112 (1936); for further references to the voluminous 
American literature on the gold clause, see Nussbaum, pp. 361 f., note 25. 
The principal English authorities on the first paragraph of the Buie are B. v. 
International Tntstee [1937] A.C. 500, and St. Purre v. South American 
Stores (Gath and Chafes), Ltd. [1937] 3 All E.B. 349 (C.A.). It should be 
emphasised that the decision of the House of Lords in New Brunswick By, 
V. British and French Trust Corporation^ Ltd. [1939] A.C. 1, casts no doubt 
on this principle, while that of the Court of Appeal [1937] 4 All E.B* 516, 
does. 

This expression is taken from Mann, see Chap. 4. 

23 See, for such clauses, Mann, pp. 140 ff. ; W'olff, s. 445; l^ussbaum, pp. 403 ff., 
447 ff. The decision of the House of Lords in Howard Boulder and Partner, 
Ltd, Y. Union Mmine Insurance Co, (1922) 10 Ll.L.B. 627, wMeh concerned 
a ‘ foreign currency clause ’ in an Enghsh policy, was decided in accordance 
with English law. For discussion of this case, see Nussbaum, p. 446, note 34, 
and Mann, pp. 145 ff., esp. p. 146, note 6, where further cases of this type 
are mentioned. - ' . . 

22 These wrn^ds are taken ll'om the speech of Ijord Bussell of Hillowen in Feist 
SoeiitS Intorrmawwmle Beige d^Mectridid [1934] A,C. 161^ at pp. 172 £., 
leading case on tMs subject. 
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gold coins corresponding to the nominal amount of the 
debt. It is not an obligation to pay gold coins.^^ 


Gommetit 

In the absence of legislation to the contrary the parties are free 
to contract out of the principle of nominalism. That principle itself 
rests upon the presumed intention of the parties. It can therefore 
be abrogated by a contractual term to this effect. The gold clause 
is the most usual, but not the only type of agreement of this kind.®® 
Legislation by which coins or notes of a given type are made legal 
tender does not invalidate gold or other protective clauses.®® Nor 
does legislation by which bank notes are made inconvertible, i.e., by 
which the duty of a bank of issue to exchange notes for gold coin 
is suspended or removed.®^ This appears to be the case whether the 
bank of issue is merely relieved of the duty to redeem its notes in 
gold at their nominal value or whether the duty to redeem is 
suspended or removed altogether.®^ On the other hand, there is no 
principle of public policy or other principle by which the validity 
or international application of legislative enactments expressly 
abrogating or invalidating gold clauses can be impugned.®® No such 

^ Feist V SociiU Intercommunale Beige d'Electrioiti [19S4] A.C. 161; Inter- 
national Trustee v. R, [1936] 3 All E.B. 407 (C.A.), per Lord Wnght, M.E.> 
at pp. 423-428, reversed by the House of Lords [1937] A.C. 500, but approved 
on this point; British and French Trust Corporation v. New Brunswick By, 
[1936] 4 All B.R. 616 (C.A.); [1939] A.C. 1; Syndic in Bankruptcy of Kkoury 
V. Khayat [1943] A.C. 607 (P.C.). 

See note 22, above. 

See Mann, pp. 104 ff., especially on the doubts raised with regard to the 
validity of gold coin clauses in English domestic law by s. 6 of tbe Coinage 
Act, 1870. Whether this section, on the ‘ obscurity ’ of which Lord Tomlm 
commented in Adelaide Electricity Supply Co. v. Prudential Assurance Co. 
[1934] A.C. 122, at p. 144, invalidates gold coin clauses appears to be a 
question devoid of practical interest, in view of tbe decision m Syndic in 
Bankruptcy of Khoury v. Khayat [1943] A.C. 607„ which decides that a 
reference to gold in a contract is, in English domestic law, always a gold 
value clause, and, as such, unaffected by tbe Act. 

Mann, pp. 108 ff., and Nussbaum, pp. 386 ff. Feist v. SociiU Intercom- 
munale Beige d'ElectriciU [1934] A.C. 161, was decided after the coming 
into force of the Gold Standard Amendment Act, 1931. In upholding the 
validity of the clause in an English contract, the House thus implicitly laid 
dovm the principle that the convertibility of sterlmg is not a pre-condition for 
the vahdity of a gold clause attached to a sterling obligation in an English 
contract. In the United States this question was much controverted until 
the law was clarified by the decision of the Supreme Court in Bronson v. 
Rodes (1868) 7 Wall. (74 U.S.) 229. In France this problem gave rise to the 
differentiation between ‘ contrats internes and * contrats intemationauss V 
In the latter case, the case of ‘ fiat money % or ‘ cours ford ’ gold ceases to be 
legal tender. This is the present situation in England. See Mann, pp. 30 ff 
Ko attempt was made in this country to deny application to the Joint Eesolu* 
tion of Congress of June 6, 1933, either on the ground that it was against - 
English public policy or that it could have no ex-territorial effect, but in 
New Brunswick By. v. British and French Tru§t CorporaUon, Ltd. [1989] 
A.C. 1, at p: 24, Lord Maugham, L,C., observ^ obiter that the Canadi^ .' 
Gold Clauses Act, 1937, could not, even if it was intended to do so, "be ' 

to diminish or destroy the rights of an English creditor, and, it may be 
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legislation is in force in the United Elingdom. The most important 
provision of this type now in existence is the Joint Resolution of the 
United States Congress of June 5, 1933.^® 

Whether or not a gold clause is valid is determined by the 
proper law of the contract, and not by the lex monetae* 
Hence, if the contract is an English contract, a gold clause 
attached to an obligation expressed in dollars, sterling, or any 
other currency will be valid, but if it is an American contract 
it will be void, if the obligation is expressed in doUars.^^ 
Similarly whether a given legislative enactment purporting to 
invalidate gold clauses has any retrospective effect must be decided 
in accordance with the proper law of the contract.^" In so far, 
however, as a clause of this kind does not purport to regulate the 
substance of the debtor’s obligation, but merely the mode in which 
that obligation is to be performed, its validity must probably be 
judged in accordance with the law of the place of payment. In view 
of the construction usually applied to gold clauses by the English 
courts, this latter contingency is unlikely to occur, nor can it be said 
that the applicability of the lex loci solutionis as such to this problem 
is beyond doubt.^^ 

The meaning of a reference to gold in a given contract is 
determined by the proper law,^^ That law must, in the first place, 
determine whether a gold clause can be read into the contract in the 
absence of an express term, a construction inimical to the nominalistic 
principle and one to which the English courts are strongly averse,®® 

added, without compensation, after he has commenced an action in ibis 
country It is submitted with respect that this would be an extension of the 
doctrine of public policy unsupported by either authority or principle. 

30 See B. v. International Trustee [1937] A.C. 600. 

31 Feist V. Soddti Intercommunale Beige d'Eleotnciti [1934] A.C. 161. 

32 R, y. International Trustee [1937] A.C. 500. The Joint Resolution deals 
only with dollar obligations. 

33 This is the ratio decidendi in New Brunswklc By, v. British *and French 
Trust Corporation, Ltd, [1939] A.C. 1, as regards the capital of the bonds. 
The queetaon whether English or Canadian law was the proper law of 
contract was left open. If English law was the proper law, the Canadian 
Gold Clauses Act, 1937, did not, of course, apply, but if Canadian law was 
the proper law, the only ground on which the Act could be refused applica- 
tion, was that ife was not intended to have retrospective effect. See paiticn* 
larly Lord Wright, at p, 34. 

3^ The point has never been decided. The submission in the text is based on 
the principle that the mode of performance is governed by the law of ibe 
place of performance. See ante, p. 601. 

33 See cases quoted above, p. 727, note 20. 

33 New Bmnswich By* v. British and Wrench Trust Corporation [1939] A.C. 1: 
gold clause not implied in interest coupons, though contained in the bonds; 
Intematimal Trustee v. R. [1986] 3 All E.R. 407, at pp. 430 f., per Lord 
Wright, M.B. : gold clause not to be implied in option for paroent in London, 
though contained in option for payment in Hew York; Ottoman Bank v, 
Ghaharian {No* 2) [1938] A.C. 260 (F.O.); Sjorza v. Ottoman Bank [imj 
A.a 282 (F.C.); Ottoman Bank v. Menni [1939] 4 A31 E3. 9 (E.C.); Kth 
corian v. Ottoman Bank (1932) 48 T.L.E. 247; Sturge v. Excess Insurance 
Go,, Ltd, (1938) 109 L.T. 606; see, on the other hand, Ottoman Bank v. 
DascdlQpQulos [1934] A.C. 354 (P.C.), and, for a case in which the debto was 
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but which the Privy Council applied on one occasion,®^ owing to 
what in a subsequent case turned out to be a misunderstanding of 
the proper law.^® In the second place, and this is a much more 
important point in practice, an express reference to gold must be 
construed in accordance with the proper law. It is for the proper 
law to say whether the reference to gold is to be interpreted (a) as a 
sale of bullion or of coins (so that the obligation is not of a monetary 
character),^® whether it is (b) merely a repetition of the statutory 
definition of a currency unit and therefore not intended to place any 
obligation upon the debtor beyond payment in legal tender/® 
whether it is (c) intended as an undertaking to use a particular 
medium of payment, namely, gold coins (gold coin clause), or 
whether it has (d) no bearing on the medium of payment at all but 
serves the object of compelling the debtor to pay an amount vaiying 
in accordance with the price of gold coins in terms of the currency 
in which the obligation is expressed (gold value clause). While, 
on one occasion, the Court of Appeal, having heard evidence on the 
law of Chile, came to the conclusion that a reference to gold 
contained in a Chilean contract had to be construed in accordance 
with Chilean law as a mere repetition of the statutory definition 
of the Chilean peso (construction (b) above), the most impor- 
tant issue in this connection has, for a number of years, been 
the choice between the construction of a gold clause as a gold coin 
or a gold value clause ( (c) or (d) above). The practical significance 
of this derives from legislation which makes it illegal to acquire or 
to transfer gold coins or to stipulate for the exclusive use of one of 
several types of legal tender, e.g., for the use of gold coins to the 
exclusion of bank notes.^^ Such legislation may invalidate a gold 
coin clause because its performance would be, or (in the case of 
supervening legislation) would become, illegal or, in any event, 
inoperative. Even in the absence of such legislation the under- 
taking to pay in gold may be frustrated by factual impossibility of 
performance if gold coins cease not merely to circulate but to be 

estopped from denying that a gold clause had to be implied : Apostolic Throne 
of 8t. Jacob V. Satd [1940] 1 All E.B. 64 (P.C.)* See Nussbaum, pp. 313 fi., 
Mann, pp, 93 ff. 

Ottoman Bank v. Dasoalopojilos [1934] A.C. 354 (P.C ) 

Ottoman Bank v. Chakarian (No. 2) [1938] A.C. 260 (P.C.). It is impossible 
to a^ee with Mann, p. 98, that the Dascalopoulos Case is an authority on 
English law. 

See per Hilbery, I., in British and French Trust Corporation v. New Bruns- 
wick Ry. [1936] 1 All E.R. 13, 16. 

St. Pierre v. South American Stores (Gath and Chanes), Lid. [1937] 3 AH 
E.B. 349 (C.A.). Nussbaum, pp. 330 ff., calls this a * sham * gold clause. 
Feist V. SociSti Xntercommunale [1934] A.C. 161. 

*2 St. Pierre v. South American Stores [1937] 3 All E.B. 349. 

For this reason Nussbaum, p., 362, calk tbe construction of a gold clause as a 
' gold coin clause the ‘ Tantalus * construction. The gold is, eo to- speab, 
constantly hept dangling before the eyes of the unfortunate creditor, but he 
can never reach it > 

Eor the, question whether s* 6 of the Coinage Act, 1870, is such an enactment* , 
eee above, p, 728, note 26. 
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procurable. In the event of a serious depreciation of the currency in 
which the debt is expressed such developments are verv likely to 
occur. If they do, the gold coin clause loses its force and what 
remains is a debt payable in legal tender/** The gold coin clause 
is thus, from the creditor’s point of view, of only precarious benefit, 
and likely to prove a brutuin fulmen at the very moment when he 
is in need of its support. Hence the great commercial importance 
of those decisions by which the Permanent Court of International 
Justice^® and, subsequently, the House of Lords, the Supreme 
Court of the United States and the courts of many other countries 
applied to the gold clause what, in this country, has come to be 
known as the Feist construction, i.e., a rule of interpretation by 
which a reference to ‘ payment in gold coin of a certain weight and 
fineness ’ or even a bare reference to ‘ gold ^ must, in the absence 
of evidence of a contrary intention, be construed as a gold value 
clause. Whether the Feist rule applies depends on the proper law 
of the contract. The Feist Case itself was a decision on English 
domestic law which was the proper law of the loan, while in the 
International Trustee Case the proper law of the contract was, in 
the view of the House of Lords, the law of the State of New York 
which, like English law (regarded as the proper law by the Court of 
Appeal), embodies the Feist principle. (The difference of opinion 
between the Court of Appeal and the House of Lords referred not 
to the interpretation of the clause but to its validity.) A gold value 
clause, unlike a gold coin clause, is immune against the effect of 
legislation prohibiting the use of gold coins or the choice between 
various kinds of legal tender. It is unaffected by the impossibility 
of procuring actual coins. Nothing short of an express prohibition 
such as that contained in the Joint Resolution of Congress of 1938 
or in the Canadian Gold Clauses Act, 1937,^^ or else a positive 
doctrine of public policy such as that developed by the French 
Cour de Cassation for ^ internal contracts can impair its validity. 
Instead of choosing the value of gold coin as the yardstick for 

This has never been expressly decided, bnl: was assmnedi in the Feist 0(iS€i 
supra. See Mann, pp. 66 f. 

46 Gases of the Serbian and of the Ftazilian Loans ^ Collection of Judgments, 
^ 867163 IToS 14 15 

Feist V, Socidti Intercommunale [1934] A.C. 134. 

Norman v. Baltimore and Ohio Railroad (1936) 294 U.S. 240; Ferry v. UnsUd 
States a935) 294 U.S- 330. ^ ^ 

This interpretation, foreshadowed by the speech of Lord Bussell of Kiiiowen 
in R. V. Intematimal Trustee [1937] A.C. 600, at p. 666, and by that of 
Lord Eomer in New Brunswick By. v. British and French Trust Corporatton, 
Ltd. [1939] A.C. 1 at p. 39, was adopted by the Trivy Council in Syndic in 
Bankruptcy of Khoury v. Khayat [1943] A.C. 607 (see at p. 612, per Lord 
Wnght). per contra i Derwa v. Bio de Janeiro Tramway lAght and Potoer 
Co. [1928] 4 I),L.R, 5bB; Modiano Bros md Bm v. and Sons (1933) 
47 LIL.B. 134. 

SI hrunsmck By. v. British and French Trust Corporation, Ltd. 

[1939] AO. 1; ^ 

See Mann, p. 109; Kufiffibaum, pp. w 
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the purpose of measuring the debtor's obligation, the parties ma> 
use gold bullion or silver or other precious metals. Wheat and rye 
and other commodity clauses have been used for the same purpose.^^ 
Nor is there anything to prevent the parties from agreeiag for the 
payment of a sum of money linked with the purchasing power of a 
given currency through an index clause,^^ whether the index referred 
to be one of wholesale or retail prices or a cost of living index. All 
these clauses are of the same legal nature as gold value clauses. 
More important, however, are clauses defining the amount of units 
of a given currency owed by the debtor by reference to another 
currency, assumed to be relatively stable, such as a clause in an 
insurance policy by which the underwriter undertakes to pay a sum 
in sterling ^ at the rate of 4.15 dollars to one pound sterling or 
the undertaking of a charterer to pay a monthly hire in sterling, 

^ rate of exchange not being below 17 kroners to the £ Finally, 
cases have come before the English courts in which a ^ multiple 
currency ’ clause was attached to an international loan, t.e., a 
clause giving the creditor an option to demand payment in one of 
two or more alternative currencies with or without an option to 
demand payment at one of two or more alternative places. Such 
clauses give rise to legal problems of great complexity, inasmuch 
as it will sometimes be necessary to consider the various alternative 
promises as separate contracts each of which may be governed by a 
different system of law.*^ 

IHustratiotts 

1. In 1928 a Belgian company issues bonds for the payment of £100 in 
1963 and of interest at 51 per cent, per annum *in sterling gold coin of the 
United Kingdom of or equal to the standard of weight and fineness existing 
on September 1, 1928 The bonds are to be construed by English law. This 
an obligation to pay in sterling, i.e., in legal tender of the United Kingdom, 
*a sum equal to the value of £100 if paid in gold coin of or equal to the 
standard of weight and fineness existing on September 1, 1928 As a result 
of the devaluation of the pound in 1931 it therefore implies an obligation to 
pay in depreciated pounds a jsum stifficient to purchase 100 gold pounds.^* 

55 Kussbaum, pp. 403 ff, 

5^ pp, 409 ff. 

55 Boicard Houlder md Partner^ Ltd. v. Union Marine Insurance Oo., Ltd. 

(1922) 10 Ll.L.B. 627 (H,L.). See the detailed discussion m Mann, pp. 140 ff, 
55 Pauls en and Carr v, Massey (1919) 1 El L.K. 497 ; see Mann, pp. 146 f., 
note 6 for a further example. 

See Rhokana Corporation,, Ltd. v. Inland Revenue Gorrumssioners [1938] A.O. 
380. This case and JR. v. International Trustee [1937] A.C, 5G^, were cae^ 
in which the creditor had the right to payment at alternative places in 
alternative currencies (* option de change ’). New Brunswick Ry. v. British 
and French Trust Corporation, Lid. [1939] A.C. 1, and Auckland City 
Corporation v. Alliance Assurance Co. [1937] A.C. 687, were cases of a mere 
* * option de place but, in the latter case, owing to the development of a 

rate of exchange between the United Kingdom and the New Zealand ‘ pounds ’ 
, and owing to the interpretation of the contract adopted by the Privy Council, 
the original * option de place ’ became an * option de change See on the 
two hinds of option, Wolff, e. 445; Mann, pp. 147 ff. 

Per XK)rd BusseU of Killowen [1934] A.C. 161 at p. 173. 

^5 Feist V. Booiiti Intercommunale !Belge d'Electriciti [1934] A.C. 161. 
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2. X at Haifa makes a promissoiy note by which he undertakes to pay to 
A who is resident in Syria ‘2,000 Turkish gold pounds’. The word ‘gold' 

‘ does not here import an obligation to deliver gold or pay in gold, mat it 
does import is a special standard or measure of value It is equivalent to a 
gold clause of the type described above in Illustration 1 

3. A, the owner of premises in Chile, leases them to X, an English company 
carrying on business in Chile, the rent for the lease being ‘03,500 pesos of 
183,057 millionths of a gramme of fine gold monthly’. According to Chilean 
law which is the proper law of the contract the reference to gold is ‘ a mere 
statutory synonym ie., ‘a mere synon>mi for “Chilean pesos ^ 
defined in the relevant Chilean statute. It is therefore not a gold clause, and 
it might have read: ‘The rent shall be 93,500 monetarj' units of Chile 

4. In 1917 the Government of the United Kingdom issued in New York 
bonds to the value of 143,587,000 dollars in denominations of 100, 500, and 1,000 
dollars. The capital was repayable in 1937 at holder’s option either in New 
York ‘ in gold coin of the United States of America of the standard of weight 
and fineness existing February, 1917’, or in London ‘in sterling money at the 
fixed rate of 4.86^ dollars to the pound Interest at the rate of 5J per cent 
per annum was payable semi-annually at holder’s option either in New York 
in ‘ gold coin of the United States of America ’ or m London m sterling at the 
same dollar rate as the capital. In 1933 the Congress of the United States 
passed a Joint Resolution by which all gold coin and gold value clauses 
attached to dollar obligations were declared to be ‘against public policy’ and 
all dollar obligations w^hether incurred before or after the passing of the 
Resolution were declared to be dischargeable ‘ upon payment, dollar for dollar, 
in any coin or currency which at the time of payment is legal tender for public 
and private debts ’. Since the bonds issued by the British Government were 
governed by the law of New" York, the gold clauses contained in them w^ere 
abrogated by the Joint Resolution and capital and interest were payable in 
New York in depreciated paper dollars.®^ 

5. In 1909 an insurance company carrying on business at Trieste (then 
belonging to Austria, but since 1920 belonging to Italy) issued a life insurance 
policy to an Ottoman subject resident in Palestine, by which they undertook 
to pay ‘ 10,000 gold francs ’ upon the death of the assured. By the Treaty of 
Lausanne of 1923 (which formed part of the domestic law of Palesline) it was 
provided that life insurance policies contracted in currencies other than 
Turkish pounds between persons possessing an allied nationality in 1923 should 
be settled in French paper francs or in Turkish paper pounds. The gold 
clause in the insurance policy was thereby abrogated and the obligation dis- 
diargeable in paper francs.®® 

6. In 1884 a company incorporated in New Brunswick issued ‘ first mort- 
gage gold bonds’ of £100 each, repayable in 1934 in ‘gold coin of Great 
Britain of the present standard wei^t and fineness’ at holder’s option either 
in London or in New Brunswick. There was no reference to gold in the 
interest coupons. In 1934 the bondholders were entitled to daim repayment 
of the capital in accordance with the Fmt construction (see Illustration 1, 
above), but no implied gold clause was to be read into the interest coupons. 
The Canadian Gold Clauses Act, 1937, was held by the House of Lords not to 
apply to the loan.®® 


Syndic in Bankruptcy of Khoury y. Khayaf [1943] A.C. 507 (P.C.). 
n Per Greer, L.J. [1937] 3 All E.B. at p. 351. 

Per Slesser, L.J., ibid, at p. 365. 

St Pierre v. South Ammcan d'tores {Gaik and Gloves), Ltd, [1937] 3 All 
B.R. 349 (G.A.); see per MacKinnon, LJ., at p. 357. 
w i?, V. International Trustee A.C: ™ 

Assicttrassioni Generali v. Gottan [193^ A.C. ^ (P.C.). rirvaft-* 

New Brunswick By^ v. British and French Trust Corporatm, Ltd, [19^} 

A.O. 1. 
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(4) Determination of the Money of Account (Money of 
Contract). 

Rule 163. — Where there is doubt as to the currency in 
which a debt is expressed (money of account, money of 
contract), and especially where the expression used for the 
denomination thereof connotes the currencies of two or 
more States (for example, United States and Canadian 
dollars. United Kingdom and Australian pounds, French 
and Swiss francs), the money of account must be ascer- 
tained by construing the contract in accordance with its 
proper law." 

Where English law is the proper law of a contract, the 
parties are presumed to have intended to measure the 
obligation in the currency of the country in which the 
debt is payable." 

(Semble) The currency in which damages for breach 
of contract are to be assessed, must be ascertained in 
accordance with the proper law of the contract." 

(Semble) Where English law is the proper law of a 
contract, damages for its breach must be assessed in the 
currency in which the loss was incurred, unless a contrary 
intention emerges from the contract itself.” 


‘*7 Mann, Chap. 6, pp 161 ff. ; Nnssbaum, pp. 437 ff., pp. 465 ff.; Wolff, s. 446. 
Kmg Line, LU. v. Westrahan Farmers, Ltd, (1932) 48 T.L.R. 598 (H.L.); 
Broken Hill Proprietary Co,, Ltd. y. Latham [1933] Ch. 373 (C.A.); Ad*’ 
laide Electricity Supply Co., Ltd. v. Prudential Assurance Co., Ltd. [1934] 
A.C. 122 (ovemihng the Broken Hill Case); Payne v. Deputy Federal GonU’ 
missioner of Taxation [1936] A.C. 497 (P.C.); Auckland Corporation y. 
Alliance Assurance Co., Ltd. [1937] A.C. 687 (P.C.); De Bueger y. Ballaniyne 
and Co. [1938] A.C. 452 (P.C.); Jofe v. African Life Assurance Society, Ltd. 
[1933] T.P.D. 189; Maudsley y. Colonial Mutual Life Assurance Society, 
Ltd. [1945] V.L.E. 161; Goldshrough Mort and Co., Ltd. v. Hall [1948] 

145. See also Bain y. Field (1920) 5 LI.L.B. 16 (C.A,); OUoman 
Bank v. Tehara [1928] A.C. 269. Further cases are collected in Mann, 
p, 165, note 1, 

u Gilbert y. Brett (1604) Davis 18. Mann, p. 166, quotes a dictum of Best^ 
m Taylor v. Booth (1824) 1 0. & P. 286, calling this a principle of * common 
sense ^ See also the cases quoted in note 67. 

Hann, pp. 180 ff. ; Nussbaum, pp, 464 ff. 

70 Bain v. Field (1920) 5 LI.L.B. 16 (O.A.); N or euro Traders y. Hardy S Qo. 
(1923) 16 LI.L.B. 319; Versicherungs und Transport Akt. Ges. Daugava y. ^ 
Henderson (1934) 49 LI.L.B. 252 (C.A.) ; Di Ferdinando v. Simon^ Smtis A 6o. , 
[1920] 3 K.B. 409 (G.A.); Be British’ American Continental Bank, Ltd.i GoU*^ , . 
mher and Pensp^s Clam [1922] 2 Oh. 575; Be British-Armrican OontimiM ^ 
Bank, Ltd.i Lisser and Bosenkram^s Claim [1923] 1 Ch. 276 (C.A.); 8.$. Cstky 'I 
yf, fS.B. VoUurno [1921] 2 A.C. 544; The Canadian Transport (1932) AS LLL3. , 
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Comment 

The principles tentatively summarised in this Rule have not yet 
been fully clarified by the courts. Of the subject-matter of its two 
concluding paragraphs it has been rightly said that it is ^ one of the 
most obscure chapters of the law concerning foreign money 

Money serves the twofold function of a means of measurement 
and of a medium of payment. Hence a distinction must be drawn 
between the currency in which a debt is expressed or a liability to 
pay damages is calculated and the currency in which such debt or 
liability is to be discharged. The first, the ^ money of account ^ or 
^ money of measurement ’ or ‘ money of contract concerns the 
substance of the obligation, its ‘ quantum The second, the 
® money of payment \ concerns the ‘ qnomodo \ the performance of 
the obligation.^® If a bill of exchange governed by English law is 
drawn in French francs payable in London, francs will be the money 
of account, but sterling will be the money of payment.^^ This 
means that the amount of the debt must be ascertained in francs, 
but the debt must, or at any rate may, be discharged in pounds. 
Wherever money of account and money of payment are not identical, 
there must be an exchange operation in order to translate the 
amount of units of the currency of account which are owed by the 
debtor into the currency in which he pays. The money of measure- 
ment is in obligationef the money of payment is in solutioneJ^ 

It is usual for the parties to a contract to leave no doubt as to 
the currency in which the debts arising from the contract are to be 
measured. But this is not always the case. If, to choose an 
example used by Lord Wright,^® ‘ a Frenchman and a Belgian were 
to agree that francs were to be paid by one or the other in Brussels \ 
it must be decided whether Belgian or French francs are owed, 
whether the debtor owes, say, 1,000 ^feancs ’ of one currency or of 
the other. It may well be that, on a proper interpretation of the 
contract, it will be found that the two parties had contemplated 
French francs. In this case it may be that the debtor will have to 

Mann, p. 180. 

See per Lord Tomlin in Adelaide Electricity Supply Co., Ltd, v. Prudential 
Assurance Go,, Ltd. [1934] A.€. 122 at pp. 145 f. : ‘ . the obligation to pay 
ia an obligation to pay a sum of money espreesed in a money of account mnmon 
to the United Kingdom and Australia, and ... to be discharged ... in what 
is legal tender in Australia fox the sum expressed in that common money of 
account \ 

The expressions * quantum * and * quomodo * are used by Mann, p, 238, 
similarly Nussbaum, p. 425, The tern^ * money of account ’ {used by Lord 
Tomlin, see note 72), * money of contract * (used by Nussbaum), and ' money 
of measurement ' are synonymous. For a clear analysis, see Gdtdshrmgh 
Mart and Co., Ltd, v. Hall [1948] V.L.E. 145 at p, 148. 

]8ills of Exchange Act, 1882, s* 72 {4); ^ above, Buie 153. 

For the desirability of avoiding an exchange operation . see Lord Wright in the 
Adelaide GasCr supr^a, at p, 156. The terms ^ in ahUgai^e ’ and * in saiuti&M ’ 
are used by Mann, p, 1^. 

AdSeide Case^ supra, at p. 156. 
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pay as many Belgian francs (money of payment) as will buy 1,000 
French francs (money of account) on the day when the debt falls due. 

To ascertain the money of account means to construe the con- 
tract, and the canons of construction must be supplied by the proper 
law/' The proper law must govern this question of interpretation 
whether or not it happens to be the law of the place of performance. 
If, in the example above, English law is the proper law of the 
contract, the question whether the debtor owes Belgian or French 
francs must be decided in accordance with English law. This does 
not, of course, mean that British currency is the money of account. 
To ascertain the money of account in accordance with a given system 
of law does not mean to decide that the currency of the country the 
law of which is applied is the money owing by the debtor. Thus the 
contractual relationship between a company incorporated in England 
and its shareholders is undoubtedly governed by English law as the 
proper law of the contract.^® If, in accordance with the contract, 
the dividends are payable in Australia in ‘ pounds English law, 
being the proper law of the contract, must determine whether the 
word ‘ pounds ’ is to be interpreted as United Kingdom pounds or 
as Australian pounds.^® This interpretation may lead, and has led, 
to the result that what is in obligatione are Australian poimds.®® 

Adelaide Case, supra^ per Lord Atkin, at p. 135; per Lord Tomlin, at p. 145; 
Lord Tomlin emphasised that the contract, bemg an English contract, W to 
be construed by English law, but Lord Wnght was of the opinion (at p. 166) 
that the lex loci solutionis governed the construction. In Auckland City 
Council v. Alliance Assurance Co., Ltd. [1937] A.C. 687 at p. 603, and m De 
JBueger v. Ballantyne S Co., Ltd. [1938] A.C. 452, Lord Wright appeared to 
agree with Lord Tomlin’s view. In the latter case the meaning of the word 

* pound ’ in an English contract was determined in accordance with English 
law, although the money was payable in New Zealand (see at p. 461). And 
see the explanation of the Adelaide Case by Lord Wright m Mount Albert 
Borough Council v. Australasian Temperance, etc., Society, Ltd. [1938] A.C. 
224 at p 241 

Per Lord Wright in the Adelaide Case, supra, at p. 166. 

This is based on the explanation of the Adelaide Case by Lord Wright in the 
Auckland Case, supra, note 77. The problem, he said, ‘ was solved, as a 
question of construction, by determining what currency, on the true con- 
struction of the contract, was connoted by the use of the word “ pound 
It was held that, in the absence of express terms to the contrary, or of 
matters m the contract raising an inference to the contrary, the currency 
of the country in which it was stipulated that payment was to be made was the 
currency meant See the clear analysis by Mann, l.c., esp. at p. 179. 

Adelaide Electricity Supply Co. v. Prudential Assurance Co. [1934] A.C. TB. 
From the point of view of the majority, i.e.. Lords Warrington, Tomlin, 
Bussell of fcllowen, and, it seems, Lord Atkin, the problem was purely one 
concerning the money of payment, i.e., the mode of performance, in as much as 
they held that, as means of measurement, the ‘ Australian pound ’ and the 
‘ United Kingdom pound ’ had remained identical and that ‘ the difference in 
the currencies merely concerns the means whereby an obligation to pay so 
many of such units (of the common currency) is to be discharged ’ (per Lord 
Warrington, at p. 1^). Lord Wright, however, took the view that the two 

* pounds ’ were dijfferent currencies, not only as means of payment but also a$ 
means of measurement'. From his, and only from Ms point of, view:, therefore, 
was the Adelaide Case a case concerning the * determination of the money of 
account Lord Tomlin, see at p. 145, was in a position to rest Ms judgment 
on the principle summarised in Eule 164, post. 
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AgaiHj if R Naw Zealand local authority issues a loan in ^ pounds * 
secured by a charge on the city revenues and repayable at holder’s 
option in England or in New 2^aland, the proper law of the contract 
is that of New Zealand. But New Zealand law mav, and does, say 
that the undertaking to pay capital and also interest at holder’s 
option in New Zealand or in England is to be construed as an 
undertaking to pay, in the appropriate currency/^ either (in 
England) an amount representing the nominal sum of the loan in 
United Kingdom pounds or in New Zealand an amount representing 
the nominal sum in New Zealand pounds,®^ That, in the first 
example, Australian, and, in the second example (if the English 
option is exercised), United Kingdom pounds are owed, does not 
mean that Australian or English law determines the issue. In these 
cases the currency of the place of payment is owing. This is not 
so by virtue of the law of the place of payment, but by virtue of 
the proper law. 

In the absence of an indication to the contrary the parties are, 
according to English domestic law, presumed to have intended to 
measure the obligation by the currency of the place where the debt 
is payable. This rebuttable presmnption must be understood in the 
light of the principle to be discussed below that a debt may normally 
be discharged in accordance with the law — and this usually means in 
the currency — of the place where it is paid. The presumption under 
discussion will therefore in many cases lead to the result that the 
money of account is identical with the money of pa)mient and that 
an exchange operation becomes unnecessary. The presumption will 
not operate in all cases. If, to use once again Lord Wright’s hypo- 
thetical illustration, a Belgian has, by an English contract, promised 
to pay 1,000 ' francs ’ to a Frenchman in Brussels, English law will 
say that the parties must be presumed to have referred to Belgian 
francs, but if the money was payable in London or in Amsterdam, the 
presumption that the parties contemplated the money of the place 
of payment will be of no assistance in ascertaining whether they 
intended to measure the debt in French or in Belgian francs. 
According to English law the money of payment will, in that event, 
be pounds, or, as the case may be, guilders,®® and an exchange 
operation will be unavoidable. Indications pointing to the intention 
of the parties will have to be looked for in the terms of the contract 
and in the circumstances surrounding its making.®^ 

See Eule 164, post 

Auckland City Council v. Alliance Assurance Co.^ Ltd, [19S7] A.C, 587 (P.C.). 
See Buie 1^, post 

See Mann, pp. 16$ ff. Bor a case in which the pre6mDQpti<m in favour of 
the currency of the place of payment was rebutted by the terms of the contract 
see De Buegcr v. Ballantync d Co. [1938] A.C. 452 (F.C.). See also 
Goidshrough Mort d Co-r Lfd. v. Hall [1048] V.L.B. 145, eepedaily at 
pp. 152-153. In Bain v. Field (19iS)> 5 16 (C.A.), the place of 

payment was either m London or m New Xork, but ' dollars ’ were held to 
connote Canadian dollars. 

n. 


47 
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There is a conflict of authorities with regard to the determination 
of the currency in which damages for breach of contract are to be 
assessed, and there is practically no authority on the corresponding 
question in the law of tort.^^ In the law of contract the question 
must probably be answered by the proper law of the contract, which 
does not mean that the damages must be assessed in the currency 
of the coimtry the law of which is the proper law. It appears that 
according to English law, damages payable by the purchaser of 
goods for non-acceptance are ascertained in the currency in which 
the price is expressed,®® and that, generally, in the absence of 
evidence of a countervailing intention, damages must be calculated 
in the currency in which the loss was incurred,®^ but there is also 
authority to the effect that the claimant is entitled to damages in 
the currency of the place where he carries on his business.®® 

Illustrations 

1. X is a company incorporated in England and carrying on business in 
Australia. By a special resolution passed in 1921 its shareholders decide that 
in future all dividends are to be declared in Australia and to be paid in or 
from Australia. The dividends continue to be declared in ‘ pounds * and are 
paid in Australian pounds. A, a company incorporated and carrying on 
business in England, are holders of cumulative preference shares in X. They 
claim to be entitled to the nominal amount of the dividends in United 
Kingdom pounds, i e., to the payment either of that amount in United King- 
dom currency or of as many pounds of Australian currency as will buy the 
nominal amount of the dividends in United Kingdom currency. The House 
of Lords decides that, as between the company and its shareholders, the word 
‘pounds’ must be construed as meaning ‘Australian pounds’ and that A’s 
claim fails,®® 

2. A New Zealand local authority issues in 1920 £1,250,000 debenture bonds 
in denominations of 100 ‘pounds’ repayable in 1940 at holder’s option in 
England or in New Zealand, at a rate of interest of £5 5s. per annum and 
secured by a charge on the city revenues. Interest coupons are attached to the 
bonds by which the holder is entitled, semi-annually, ‘to receive £2 12s. 5d,’ 
at his option either m New Zealand or in England. A holder of interest 
coupons can claim payment of the interest promised therein on the basis that 
the ‘pounds’ mentioned in the documents are meant to refer to the currency 
in existence at the place of payment, ie., he can, if he exercises his option to 
be paid in England, demand payment of the nominal amount in United 
Kingdom currency.®® 

3. By an agreement made in 1932 in London X, a company incorporated 
and carrying on business in New Zealand, engage the services of A for three 
years at a remuneration of ‘ £700 sterling per annum The services are to be 

The only direct authority in the law of tort appears to be The Canadian 
Transport (1932) 43 Ll.L.E, 409 (O.A.). See also 8.8. Celia v. 8.8. Voliumo 
[1921] 2 A.C. 644. 

«« Bam V. Field (1920) 5 Ll.L.E. 16 (C.A.). See also Ottoman Banh v. 
Ohakarian (No. 1) [1930] A.G. 277 (P.C.). 

This seems to have been the view of the Court of Appeal in Di Ferdinando v. 
Simon, Smits <& Co., Ltd. [1920] 3 K.B. 409. See per Scrutton, L.J., at p, 414, 
Be British American Continental Bank, Ltd., Goldzieher and Penso's Claim 
[1922] 2 Ch, 5T6 ; Lisser. and Bosenkranst^s Claim [1923] 1 Ch. 276 (C.A;), 
Adelaide Electrieity Supply Co, v. Prudential Assurance Co. [1934] A,0. ll^t 
Auckland City Council v. Alliance Assurance Co*, Ltd. [1937] A.C. 587 (F.C,), 
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performed and the sdary is to be paid in New Zealand. Here the presump- 
tion that the parties intend to refer to the currency prevailing at the place of 
payment is rebutted by the use of the word ‘sterling’ %vhich connotes the 
currency of the United Kingdom. A is therefore entitled to be paid such 
amounts in New Zealand currency as will, on each occasion, be the equivalent 
of the same nominal amount in the currency of the United Kingdom.®^ 
Semble : English law is the proper law of the contract®^ 

4. X, a fruit merchant in London, agrees to buy from A, a merchant at 
Winnipeg, 3,200 cases of condensed milk f.o.b. New York at a price of 5.25 
‘ dollars ’ per case. X wrongfully repudiates the contract and refuses accep- 
tance of the goods. In view of the fact that the price was quoted by a 
Canadian seller in London, the Court of Appeal holds that the ‘dollars’ 
referred to in the contract are intended to be Canadian dollars, despite the 
facts that the goods were in New York and that the freight was calculated in 
United States dollars. It follows, in the view of the Court of Appeal, that 
the damages which A can claim from X must be assessed in Canadian dollars.®® 
Queers : if A had been in breach, w’ould the damages recoverable by X for 
non-delivery, short delivery, or bad quality also have been assessed in Canadian 
dollars or would they have been assessed in United States dollars if X had 
been compelled to buy goods against A in New York ? Or would they have 
been assessed in sterling ? 

5. X, who carries on business in England but has a branch office in Holland, 
employs A as his representative in Amsterdam. A’s salary is expressed and 
payable in Dutch guilders. Semble : if X dismisses A without notice in breach 
of the contract, the damages which A can claim must be assessed in guilders, 
even if A is a British subject domiciled in England.®-* 

6. A is a Frenchman carrying on business in France. He is the owner of 
a cargo bought in Argentina for Argentinian pesos. The ship in which A’s 
cargo is carried founders in the River Parana owing to a collision with a 
vessel owned by X, caused by the negligence of X’s servants. In the view of 
the Court of Appeal A’s damages must be assessed in Argentinian pesos, not 
in French francs.®® 

7. A is an Italian carrying on business in Italy. He is the owner of a ship 
which suffers damage owing to the negligence of X, an English shipowner. 
The ship has to undergo temporary repairs in the United States for which A 
has to pay in United States dollars which he acquires for a price in lire. 
Semble : the damages must, in so far as these repairs are concerned, be 
assessed in dollars.®® 

8. A is a banker carrying on business at Brussels. B is a banker carrying 
on business at Hamburg. Both buy from X, a banker carrying on business in 
London, an amount of United States doDars, A for a price in Belgian francs, 
and B for a price in German marks. A and B pay the price, but X faOs to 
deliver the dollars. A and B buy dollars against X, A in Belgium for a price 
in Belgian francs, B in Germany for a price in German marks. Semble i 
The damages which A can recover from X must be assessed in Belgian francs, 
and those which B can claim must be assessed in marks, but in neither case 
are they to be assessed in dollars.®^ 

De Bueger v. Beillantyne d Co., Ltd. [19^] A.C. 452 (P.C.). 

Bee the concluding eentences of Lord Wright’s judgment. 

Bain V. Field (1920) 5 L1.L.B, 16 (C.A.). ‘ In the absence of very strong 

evidence to the contrary, I assume that the seller was quoting a price m the 
currency of His own country’; per Bankes, L.J., at p, 17. The case is not 
very fully reported. 

Ottoman Bank v. Ghakatian [1930] A.C. 277 CP.C.). 

Canadian Transport (1^^) 4B Iili.B. 409 (C.A.). 

Per liord Sumner in S*8, Celia v* 8.5, Voltumo £19213 2 A.C. 545 at p. 553. 

Be British American Continental Bank^ Goldzie^er and Pence’s Claim [1922] 
2 Oh, 575 ; Lisser and Bosenkranz^s Claim £1923] 1 Gb. 276 (C.A.), 
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(5) Discharge of Foreign Currency Obligations. 

Rule 164. — Irrespective of the currency in which a debt 
is expressed or damages are calculated (money of 
account), the currency in which the debt or liability can 
and must be discharged (money of payment) is deter- 
mined by the law of the country in which such debt or 
liability is payable, but (semble) the rate of exchange at 
which the money of account must be converted into the 
money of payment is determined by the proper law of 
the contract or other law governing the liability.’® 

If a sum of money expressed in a foreign currency is 
payable in England, it may be paid either in units of the 
money of account or in sterling ” at the rate of exchange 
at which units of the foreign legal tender can, on the 
day when the money is payable, be bought in London 
in a recognised and accessible market, irrespective of 
any official rate of exchange between that currency and 
sterling.^ Queer e, whether this rate of exchange also 
applies if English law is not the proper law of the 
contract.® 

Comment 

This Rule deals with the question whether the debtor of a 
monetary obligation has, by making a payment in a given currency, 
discharged the debt. The effect of proceedings in an English court 
on foreign currency obligations is not considered in this Rule, but 
in Rule 165. 

The question what money tokens the debtor must or may 
tender to the creditor is one concerning the mode of performance 
and is therefore governed by the lex loci solutionis, whethm- or not 
it is the law applicable to the substance of the obligation. The 
quantum of the money tokens to be tendered is, however, always a 

•* Wolff, s. 447; Mann, pp. 46 pp. 234 ff., and 8 M.L.E. 177 ff.; Nussbaum, 
p. 422 ff. The ciirrency in which a debt may be discharged is not necessanl; 
identical with that in which it must be discharged. 

»* Marraohe v. Ashton [1943] A.O. Sll (P.C.), per Lord Macmillan, at pp. 317 f.; 
Anderson v. Equitalle Life Assurance Society (1926) 134 L.T. 557 at p. 562, 
per Banhes, L.J.; Adelaide Electricity Supply Co. v. Prudential Assurance Co, 
[1934] A.O. 122 at p. 145. That the debtor may tender his debt in the cnnwncy 
(rf the place of payment is uncontroverted, but some judges have taken lie 
view that he must do so, while others have adopted the principle h^ eahinittel. 

1 Marraohe v. Ashton [1948] A.O. 311 (P.O.). 

» Spe Oranmann v. Treitel (1940) 162 L.T. 883. 

2a See Buie 142, ante, p. ^5. 



PAETICULAR CONTRACTS 


741 


matter of substance and not a question of the manner of perform- 
ance. Hence, it should always he governed by the proper law> 
irrespective of the place of payment. One of the matters determin- 
ing this quantum is the rate of exchange to be used when converting 
the money of account into the money of payment. 

If a debt or other liability expressed in a foreign currency is 
payable in England, the debtor may tender pounds in discharge.” 
Despite a number of dicta to the contrary, he may also discharge 
his liability by tendering the foreign currency in specie, but the 
creditor cannot compel him to do so.^ The rate of exchange to be 
applied is that of the day when the debt is payable.^ Owing to the 
blocking of accounts and to prohibitions directed against the import 
of banknotes in many countries, several rates of exchange may exist 
side by side, and much may depend on the choice of the proper 
rate.® The rate to be chosen is that which signifies the ‘ commercial 
equivalent ’ in sterling of the foreign currency, f.e., the ‘ current 
rate of exchange This is the market rate at which notes being 
legal tender according to the lex monetse ® can in fact be obtained 
at the place of payment. The rule that the rate for sight drafts 
must be applied ® does not extend beyond the law of negotiable 
instruments.^® To permit the creditor to insist on the use of the 
oflScial rate of exchange would, in many cases, be equivalent to 
conferring upon him the uncovenanted benefit of the overvaluation 
of their currencies by foreign governments. “ 

3 This is laid down for bills and notes in s. 72 (4) of the Bills of Exchange Act, 
1882, bnt it is a principle of general application. See per Lord Wright in 
Khoury v, Khayat [1948] A.C. 507 (P.C.). 

See above, note 99. It is submitted, with respect, that the most recent judicial 
pronouncement on this issue, that of Lord Macmillan in Marrache v. Ashton 
11943] A.C. 311, should be followed. The view tafeen by Lord Macmillan 
would appear to be the only one compatible with the principle of nominalism : 
Buie 160, above. See Wolff, s. 447 ; ahter Mann, p, 246, who quotes a dictum 
of Lord Wright in Rhokana Corporation v. Inland Revenue Commissioners 
[1937] 1 E:.B. 788 at p 797. 

^ Syndic tn Bankruptcy of Khoury v. Khayat [1943] A C. 507, In Marrache 
T. Ashton [1943] A.C. 311, the rate of exchange of the date of the issue of 
the writ was apphed by agreement between the parties, and in Apostoho 
Throne of St, Jacob v. Said £1940] 1 All B.B. 54 (P.C.), that of the date 
of actual payment, but this principle which, from the point of view of justice, 
IS the most desirable one, is not part of English law. 

« In Graumann v, Treitel (1940) 162 L.T. 383, the official rate was 12 reichs- 
marks to the pound, but the defendant could have bought reichsmarks in 
London on the foreign exchange market at the rate of 36 or 37 to the pound. 
In Marrache v. Ashton [1948] A.C. 311, the official rate was 42.25 ^lamsh 
pesetas to the pound, the rate at which pounds were bought by the Spanish 
frontier authorities was 53, and the rate at which peseta not^ could be obtained 
in Gibraltar was 132. 

^ AUantic Trading and Shipping Co. v. Louis Dreyfus <0 Co. 19 

703 (H.L.), esp. per Lord Buckmaster at p. 704, and per Lord Sumner at p. 705. 
® This is essential: Pyrmontt Ltd. v. Schott [1939] A.C. 145 (F,C.). 

* Bills of Exchange Act, 1882, s. 72 (4). 
le Marrache v. Ashton [19431 (P.C.). 

311 Tina, it is submitt^, is what happened in (haumarm v. TreUel (1940) 
Ij.T. 3^. Unless the ease can be explained by the fact that Geiman law was 
the proper la^ of the contract, it must now^ in view Marrmike v. 
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These principles of English domestic law are fairly well 
established. It is clear that English law applies to the questions in 
what currency a foreign money obligation governed by English law 
and payable in England may and must be discharged, and what rate 
of exchange must be used in converting the foreign money of account 
into sterling. But it has never been decided whether English law 
applies to payments in this coimtry under an English contract as the 
proper law of the contract or as the law of the place of payment, t.e., 
whether the principles summarised above have to be applied to 
payments in England of debts expressed in foreign currency and 
governed by foreign law. The better view appears to be that a debt 
payable in England may be discharged in sterling whatever be the 
proper law, but that the proper law should apply to the choice of 
the rate of exchange, including the date for conversion.^^ 

It follows that the lex loci solutionis should govern the question 
in what currency a debt can and must be discharged which is based 
on an English contract but payable abroad. On the other hand, 
English law should, in this case, determine the proper rate for 
converting the money of account into the money of payment. If, 
therefore, under an English contract a debt is payable in Australia, 
Australian law decides whether Australian pounds may be tendered 
in discharge, irrespective of the currency (United Kingdom or 
Australian pounds) in which the debt is expressed. If a debt, 
expressed in whatever currency, pounds, dollars or francs, is 
governed by English law and payable in France, French law should 
determine whether it can be discharged by tendering French francs. 
But in these cases it should be for English law to say how many 
Australian pounds or French francs must be paid, Le,, at what rate 
of exchange the money of accoimt, whatever it is, must be con- 
verted into the money of payment. The rate of exchange would 
be that at which notes of the money of accoimt can be obtained on 
the day of the maturity of the debt at the place of payment. 
There is, however, no authority on these points, and the solution 
here put forward is based on what are thought to be conclusions 
from general principles.^® 

It is further submitted that the validity of an agreement for 
^ effective ’ payment in a given currency, i.e., for payment in specie 
without conversion into the currency of the place of payment, should 

[1943] A.O. 311, be regarded as decided on a wrong principle. For a case in 
which there was no ‘ recognised and accessible ’ market and no available rate 
of exchange with reference to the day of matunty see Be Parana Plantations, 
Ltd, [1946] 2 All B.B. 214 (C.A.). 

1* Wolff, s. 44Y, p. 469 ; Mann, pp. 250 

Per Lord Tomlin in Adelaide Electricity Supply Co, v. Prudential Assurance 
Co. [1934] A.O. 122 at p. 145 ; per Lord Wright in AucMand City Council v. 
Alliance Assurance Co. [1987] A.C. 687 at p. 606, where this principle is 
forth as the true explanation of the Adelaide Case. * ' . : 

Adelaide Electricity Supply' Co. v. Prudential Assurance Co, [1934] A.C. ISS.’ 
See on * substance of the obligation * and * mode of performance * above, Buie 
186, Sub-Bule 3, Second Presumption, ante, p. 598. 
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be tested by the law of the place of payment and that, if the place 
of payment is in England, such an agreement is valid, unless it 
violates the provisions of the Exchange Control Act, 1947. It is, 
however, of little value in this country since it cannot be specifically 
enforced in an English court. 

There is authority for stating that the proper law governing an 
obligation applies to the question whether payment can be made in 
a particular form, especially by payment into* court. If the debt or 
liability is governed by English law, e.g., if damages are claimed for 
a tort committed on the high seas, English law determines the effect 
of a payment into court abroad, even if it is made in the country in 
which the claimant carries on his business and if he claims damages 
calculated in the currency of that country.^' 

Illustrations 

1. X, who is resident in Gibraltar, borrows in 1931 from A, W’ho is also 
resident in Gibraltar, the sum of 50,000 pesetas on the securitj" of a mortgage 
of premises in Gibraltar. The debt is repayable in Gibraltar in 1936. The 
contract is governed by the law of Gibraltar. The proper rate of exchange 
for the purpose of ascertaining the sterling amount w’hich A can claim from 
X in Gibraltar is the rate at which Spanish peseta notes can in fact be bought 
in Gibraltar, irrespective of the official rate of exchange for Spanish currency 
and irrespective of the rate at which the Spanish frontier authorities are 
prepared to buy pounds against pesetas from persons entering Spain. The 
Spanish notes circulating in Gibraltar are Spanish legal tender despite the fact 
that their import into Spain is prohibited and that the buying and selling of 
these notes is, from the Spanish point of view, illegal. ‘The only necessary 
reference to Spanish law was for the purpose of ascertaining what in Spain 
was legal tender for so many Spanish units of account 

2. By a contract governed by English law X, a shipowner, is liable to 
refund in England to A, the charterer of the ship, an amount in sterling, spent 
by A on behalf of X. X remits to A in Argentina an amount in Argentine 
currency. This amount has to be converted into sterling at the current rate 
of exchange and not at the rate for sterling fixed by Argentine legislation, 
and the amount thus ascertained must be deducted from the debt^® 

3. By a contract made in 1938 and governed by German law X, a company 
incorporated and carrying on business in England, owes A the amoimt of 
20,600 reichsmarks. The money was paid by A, then resident in Germany, to 
X with the view to financing the acquisition of land in Brazil from one of X’s 
subsidiary companies, and according to the contract the mon^ became repay- 
able when in 1989 the object of the contract was frustrated by the outbreak 
of the war. According to German law the money was payable in Germany. 
After the termination of the war and the revival of the debt which had be^ 
suspended by the war A, now resident in England, can daim in X^s liquidation 
the amount of the debt translated into sterling not at the offidlai pre-war rate 
of exchange, but at the rate of exchange of 40 rddismaiks to the pound fixed 
for the purposes of the Biitidi Forces of Occupation in Germany, regarded 
by the Court of Appeal as ‘the fairest and most satisfactory method of 

Manners v. Pearson [1898] 1 Ch. 681 (C,A.); see below, Bole 166. 

IT The Baam {No. 1) [1933] P. 261 {O.A.); The Bmm {No, 9) [1934] P. 171 

<CA.). _ 

Marrache v. Ashton tl943] A-C. 311 (P.C.). ^ ^ ^ ^ ^ « 

Atlantia Trading <tnd Skipping Ce, v. l4oms Dtegfns S Co. (192^ 90 

703 (H.L.). 
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arriving at a valuation’ of X’s contingent liability at the commencement of 
the winding up, i e., on March 31, 1944.20 

4. X and A were partners of a Germ'an firm. In 1938 they concluded in 
Germany an agreement to terminate the partnership by which X, still resident 
in Germany, became liable to pay to A, then resident in England, a sum m 
reichsmarks which, however, X was prevented by German law from paying to 
A. Subsequently X emigrated to England as well, and is sued by A in the 
English court for the payment of the sterling equivalent of the reichsmark 
debt. On the assumption that, by German law, the place of performance has 
shifted to England,^! X is held to be liable to pay to A the sterling equivalent 
of the reichsmark debt according to the official rate of exchange .22 Quisre : 
what would be the proper rate of exchange if the place of performance was 
held to be in Germany and it was shown that A could not have disposed of any 
reichsmark balance standing to his credit, except at a heavy discount? 

5. A Chilean ship belonging to A, w^ho carries on business in Chile, is 
damaged in a collision on the high seas ^3 with a Dutch ship belonging to X 
owing to the latter’s negligence. In proceedings in rem against the Dutch 
ship in England A seeks to recover, by way of damages, the sterling equivalent 
of an amount he had to spend on repairs in Chilean pesos. While this action 
is pending X pays into court in Chile an amount in depreciated Chilean pesos 
nominally equivalent to the amount claimed by A. This payment cannot dis- 
charge X’s liability 2 * and cannot even be taken into account in assessing the 
damages, especially in view of the fact that, as a result of Chilean exchange 
restrictions, the amount paid into court in Chile cannot be remitted out of 
Chile.25 


(6) Proceedings in an English court. 

Rule 165. — (l) An English court cannot give judgment 
for the payment “ of an amount in foreign currency.” 


20 Be Parana Plantations, Ltd. [1946] 2 All E.K. 214 (C.A.). 

21 This assumption must be made because it was made by Atkinson, J. ; whether 
or not this was a correct view of German law is here irrelevant. It should be 
noted that the proper law of the contract was and remained Grerman law, 
although the court found that the place of performance had shifted to London. 

22 Graumann V, Treitel (1940) 162 L T. 383. The case is here given as an illustra- 
tion. The decision, it is submitted, is at variance with the law as laid down 
m Marraohe v. Ashton [1943] A.C. 311, and should not be followed as a 
precedent on English law. 

23 See per Scrutton, L.J. [1933] P. at p. 262; [1934] P. at p. 176. 

24 The Baarn {No. 1) [1933] P. 251 (C.A.). See, for a discussion of the ca^r 
Mann, pp. 256-8, whose analysis is convincing and has been followed in 
the text. 

23 The Baam {No. 2) [1934] P. 171 (G.A.). 

2« This does not necessarily apply to }udgments for a declaration and for the 
redemption 01 a mortgage. See below, note 32. It seems that, on general 
principles, a decree of specific performance for the payment of foreign money 
Wilf not be granted in any circumstances. 

32 : Manners v. Pearson [1898] 1 Oh. 581 (C.A.). In Canada and in the United 
States the corresponding principle rests on a statutory basis. On the Continent 
of Europe the courts can generally give judgments for payment in foreign 
currency or for payment of an amount of the moneta fori equivalent to a sum in 
foreign currency converted with reference to the date of actual payment, i.e., 
of the satisfaction of the judgment. Mann, Chap. 9, pp. 278 esp. pp. 280 ffi, J 
Wolft, 6. 447; Nussbaum, pp. 427 ff., who shows that the common law rule 
^ developed in the Middle Ages that it rests on a purely historical basis, and 
that it is apt tn override the intention of the parties. 
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A debt which is expressed and damages which are cal- 
culated in a foreign currency must therefore be converted 
into sterling for the purposes of litigation in England, 
irrespective of the place at which they are payable and 
irrespective of the law governing the substance of the 
obligation/® 

(2) For the purpose of litigation in England damages 
for breach of contract must be converted into sterling with 
reference to the rate of exchange prevailing on the day 
when the contract was broken,^® and damages for tort 
with reference to the rate of exchange prevailing on the 
day when the loss was incurred for which compensation 
is claimed/® 

(8) Whether a debt expressed in a foreign currency 
must, for the purpose of litigation in England, be con- 
verted into sterling with reference to the rate of exchange 
prevailing on the day when the debt was payable or with 
reference to the day of the judgment is an open 
question/^ 

Comment 

The first two paragraphs of this Rule embody established 
principles of the English law of procedure which apply to litigation 
in an English court as part of the lew fori irrespective of the lex 
causse, whether it be the proper law of a contract or, e.g., the law 
of the place where a tort has been committed. A judgment by 
which an English court orders a person to pay a sum of money must 

Manners v. Pearson [1898] 1 Ch. 681 (C.A.), and cases quoted in notes, 29, 
30, 36 and 37 below. 

2® Pt Ferdinando v. Simon^ Smuts d Oo.^ [1920] 8 E.B. 409 (C.A.) ; Bain v. Field 
(1920) 5 LLL.B. 16 (C.A.); Re British Amertoan Continental Bank, Ltd*, 
Lisser and Rosenkranz's Claim [1923] 1 Ch. 276 (C.A.); Ottoman Bank v. 
Chakanan [1930] A.C. 277 (P.C.); Barry v. Van den Hurk [1920] 2 KB. 709; 
Lebeauptn Y. Crispin [1920] 2 K.B. 714; Re British American Continental 
Bank, Ltd*, Goldzieher and Penso's Claim [1922] 2 Ch 575; McDonald Y<, 
Wells (1931) 45 C.L.B. 506. The decisions in Kitsch y* Allen, Harding d 
Co* (1920) 123 L.T. 105, and Cohn y* Boulken (1920) 36 767, were oyer- 

ruled in the Di Ferdinando Case, supra* See Mann, p. 290. 

8.8* Celia v, S*S* Volturno [1921] 2 A.C. 546. The decisive date is not the 
date at which the tort was committed, but that at which the loss was incurred. 
31 Compare Bertram y* Duhamel (1838) 2 Moo-P.C. 212, and SomSiA des H^Uds 
Le Touquet Paris-Plage v. Cummings [1922] 1 K3. 451 (C.A.), with Lloyd 
Royal Beige y. Louis Dreyfus d Co. (19^ 27 288 (C.A.), and 

Madeleine Vionnei et Cie y* Wilis [1940] 1 E.B. 72 (C.A.). H, as in Bow- 
sevain v. Weil [1948] 1 All B 893, the rate of eschw^e is Axed by agreement, 
no question arises and the agreed rate will be appU^ by the court. 
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be expressed in sterling, but it is doubtful whether this applies to 
judgments for a declaration and for the redemption of a mortgage.®^ 
That damages for tort must be converted into sterling with 
reference to the rate of exchange prevailing on the day when the 
loss was incurred and not with reference to the rate of exchange on 
the day when judgment is rendered, was laid down by the House of 
Lords in S.S. Celia v. S.S. Voltnmo against the powerful dissent 
of Lord Carson.®'^ In the same case the majority of the Law Lords 
expressed their approval of the decision of the Court of Appeal in 
Di Ferdinando v. Simon, Smits 4* Co., Ltd.,^^ in which the court 
decided that damages for breach of contract must be converted into 
British currency with reference to the date at which the contract 
was broken. 

While, therefore, the law applicable to the conversion of damages 
into British currency is laid down by authority, there are still doubts 
concerning the proper rate of exchange to be applied to liquidated 
debts. The Court of Appeal has, on two occasions,®® decided that 
the relevant date is that on which the debt was payable, and judges 
of first instance have frequently acted on this principle.®^ On the 
other hand, the Court of Appeal has also decided that the defendant 
in an action for the recovery of a debt expressed in French francs, 
payable in France and governed by French law, can, after the issue 
of the writ in the English action, discharge the debt by paying in 
France the amount of the debt in francs.®® It is true that in the 
case in which this was decided the court left open the question of 
the proper date for the determination of the rate of exchange,®® 
but it is submitted that the decision is incompatible with the 
principle that the debt must be converted into British currency with 
reference to the date when it was payable/® If the plaintiff has a 
right to obtain judgment for a sterling amount representing the 
equivalent of a sum in francs on a day in 1914 when the debt was 
due, how can he be deprived of that right by the payment in 1921 
of a francs sum representing a much smaller amount in sterling? 
Is it conceivable that an action in an English court must be 
dismissed on the ground that, while the action was pending, the 
defendant paid to the plaintiff a sum smaller than that for which the 

British Bank for Foreign Trade v. Russian Commercial and Industrial Batik 
(1921) 88 T.L.B. 65, See Mann, p. 289. 

33 [1921] 2 A,C. 546, 

34 At pp, 564 ff. 

33 [1920] a K.B. 409. 

3« Lloyd Royal Beige v. Louis Dreyfus d Go. (1927) 27 L1.L.B. 288; Madeleine 
Vionnet et Cie v. Wills [1940] 1 K.B. 72. 

37 Be British American Continental Bank, Cridit Gindral lAigois Claim [1922] 
2 Ch. 589; Uliendahl v. Panhhurst, Wrigh^ d Go. (1923) 89 T.L.B. 628* 
Peyrae v. Wilkinson [1924] 2 K.B* 166. For Scottish, Canadian and Anstta- 
Han cases, see Mann, p. 291. 

33 SociiU des Hdtels he Touquet v. Cummings [1922] 1 K.B. 451. 

3» .Per Bankes, at p. 455 ; per AtHn, LJ., at p. 465. 

40 See Mann, pp. 292 ff. 
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plaintiff, but for such payment, would have obtained judgment? 
And, if the defendant can discharge the debt by paying, pendente 
lite^ the nominal amount of the debt in foreign currency, why should 
a payment into the English court of the sterling equivalent of that 
amount not be regarded as a discharge ? Either the plaintiff has 
the right to recover the sterling equivalent of the debt with reference 
to the day when the debt was payable, and nothing short of the 
payment of that sterling amount discharges the debt, or else the 
proper date for conversion is that of the date of the judgment and, 
consequently, while the action is pending, the plaintiff can claim no 
more than the nominal amount of the debt or its sterling equivalent 
at the time of payment* It is submitted that the decisions of the 
Court of Appeal in Lloyd Royal Beige v. Louis Dreyfus 4" and 
in Madeleine Vionnet et Cie v. Wills cannot stand with the decision 
of the Court of Appeal in Societe des Hotels Le Touquet Paris-Plage 
V. Cummings.^^ Hence, it is still open to the Court of Appeal to 
adopt the principle of the Cummings Case and to refuse to be bound 
by the decisions in the Lloyd Royal Beige and Vionnet Cases ^ i.e*, 
to adopt the judgment-Kiate rule.^^ 

In these circumstances it is permissible to submit that the 
principle underlying the Cummings decision is sound law and that, 
in accordance with what appears to have been the opinion of 
Atkin, L.J* (as he then was),^® the judgment-date rule should be 
preferred to the rule that the date of the maturity of the debt is the 
relevant date. The Supreme Court of the United States, whose 
judgment was delivered by Holmes, J., decided by a majority in 
favour of the judgment-date rule with reference to debts payable 
ijoutside the United States,**^ It did so partly under the influence 
of the Cummings decision, but mainly on the ground that the 
^ maturity-date :^e ’ is incompatible with the principle of nominalism 
nnd that if the foreign currency depreciates between the date of 
maturity and that of the judgment, it imposes upon the defendant 
liability which he never contracted to bear. On the other hand, 
if the foreign currency appreciates during that period, the plaintiff 
gets less than is his due. The language of Holmes, J,, cannot be 
improved upon : ^ An obligation in terms of the currency of a 
country takes the risk of currency fluctuations and whether creditor 
or debtor profits by the change the law takes no account of it, • * . 
If the debt had been due here and the value of the dollars had 
dropped before suit was brought, the plaintiff could recover no more 
dollars on that account, A foreign debtor should be no worse off 

Madeleine Vionnet et Cie v. Wills [1940] 1 E.B, 79 (0*A,). 

(1927) 97 L1.L.B. 288. 

[1940] 1 E.B. 72. 

[1^] 1 K.B. ^1. 

^ Ymrtg v. Bristol Aeroplane Co,, Ltd, [1944] E3. 718 
[1922] 1 E.B. at p. 465. 

Deutsche Bank FilicUe Nuemherg v, Humphreys (1926) 272 U.S. 517 , 

At p. 519. 
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It is fallacious to argue that the judgment-date rule allows the debt 
to ‘ fluctuate ’ during the proceedings. The debt is a debt in foreign 
currency, and if the judgment-date rule is adopted it remains stable 
until it is merged in the judgment, stable, that is, in terms of the 
currency in which it was incurred. The maturity-date rule, on the 
other hand, enables the parties to speculate in sterling, a currency 
alien to the contract, and connected with the case merely through 
the fortuitous circumstance that the plaintiff was able to invoke the 
jurisdiction of the English court. If the debt is payable in this 
country and governed by English law, the debtor should pay the 
amount of sterling corresponding to the nominal sum of foreign 
currency on the day when he should have paid, and this was also 
the view adopted by the United States Supreme Court and by 
Holmes, This, however, is due to the operation of English 
substantive law to which the parties were content to submit. It is 
hard to justify the intrusion of English law upon the substantive 
rights and liabilities of parties who have contracted for the payment 
in a foreign currency abroad under a foreign law. If, by a French 
contract, X promises to pay in Paris 8,100 French francs to A, A 
should obtain 8,100 French francs, no more and no less. An English 
court should not, it is respectfully submitted, give him what is the 
equivalent of a judgment for 13,000 French francs, merely because 
the French franc happened to depreciate in terms of sterling, a 
currency no more connected with the rights and liabilities of the 
parties than the American dollar or the Japanese yen. This, how- 
ever, it must be admitted, is precisely what the Court of Appeal did 
in Madeleine Vionnet et Cie v. WillsJ^ Conversely, if sterling had 
depreciated in terms of French francs between the date of maturity^ 
emd the date of the judgment, the plaintiff would have recovered 
less than the equivalent of 8,100 French francs. Thus, if the 
maturity-date rule is adopted, A, having lent X 1,000 United States 
dollars payable in New York on January 1, 1981, recovers in an 
English court in 1982 no more than the sterling equivalent of 
1,000 dollars with reference to the rate of exchange on January 1, 
1931. As a result of the devaluation of sterling in September, 1981, 
he, therefore, recovers in 1982 no more than the equivalent of 
roughly 725 dollars. 

Whether an action for the recovery of a debt expressed in a. 
foreign currency is, from the point of view of the English law of 
procedure, an action for debt in the technical sense or an action for 
damages, is a question of purely academic interest. There are 

Bielcs V. Outness (1925) 269 U.S. 71. This case is the principal American 
authority for ths principle corresponding to Buie above. If the parties 
agree for payment in a given country, and especially if the law of^ that 
country as the proper law of the contract, neither of them has a legitimate 
complaint if the suhstantm law of that country affects their mutual rights, 
and liabilities, 

«<» [imi 1 E.B. 72. 
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judicial dicta either way/^ Even if the latter view is adopted, the 
decision of the House of Lords in the Volturno Case and that of 
the Court of Appeal in the Di Ferdinando Case have nothing to do 
with the rate of conversion applicable to a fixed amount in foreign 
currency. On this there is general agreement/'^ The matter is 
therefore still res integra. 

The judgment-date rule has been embodied in the Carriage by 
Air Act, 1982/'* and in the Foreign Judgments (Reciprocal Enforce- 
ment) Act, 1933.^® 

Illustrations 

1. X & Co. contract to carry goods for A from England to Italy and to 
deliver them there on February 10, 1919. They do not carrj- out their contract, 
but convert the goods. A sues X & Co. in England for damages for breach 
of contract. The damages are to be assessed, and the rate of exchange for 
their conversion into sterling is to be fixed, as at February 10, 1919, and not 
as at the date of judgment.®’’ 

2. X is the owner of a British ship Owing to the negligence of X’s ser- 
vants his ship collides on the high seas wath an Italian ship owmed by A and 
A’s ship suffers damage. She is laid up for repairs for thirty-tw-o days in 
December, 1917, and in January and February, 1918. During that period A 
loses 304,000 lire by way of hire which W’ould have been payable by the Italian 
Government A sues X in an English court for damages For the purpose 
of assessing damages the hire lost by A has to be converted into sterling with 
reference to the rate of exchange as on the days for w'hich hire w^ould have 
been payable but for the repairs.®® 

3. By an agreement contained in the settlement of an action in a French 
court and governed by French law, X promises to pay to A 18,000 French 
francs. When X is sued upon that promise by A in an English court, it is 
held by the Court of Appeal that the sum of French francs must be converted 
into sterling with reference to the rate of exchange at the date on which the 
debt was payable in France, i.e., that there must be judgment for a sterling 
amount which at that date would have bought 18,000 francs, irrespective of the 
amount of francs which the awarded sterling amount will buy on the day of 
the judgment.®® 

>51 See, on the one hand, per Bankes, L.J., in SociHe des Hdtels v. Cummtngs 
[1922] 1 K.B, at pp. 450 f. ; per Scrutton, L.J., %h%d at pp. 459 f. ; per 
Atkm, L.J., at p. 464; pet Greer, L,J,, in The Baam {No, 1) [1933] P. at 
p. 271; per Lord Wright, M.B,, delivering the judgment of the Court of Appeal 
in Rhokana Gorporatton, Ltd. v. Inland Revenue Commissioners [1937] 1 K.B. 
788 at pp 807 f. See, on the other hand, per Lord Atkin in Rhokana Gor^ra^ 
tion. Ltd V. Inland Reverme Commissioners [1938] A.C. 380 at p. 388; per 
Lord Macmillan in Marraahe v. Ashton [1943] A.C. 311 (P.C.); per Lcard 
Wright in Syndic in Bankruptcy of Khoury v. Khayat [1943] A.C, 507 (P.C,); 
per Romer, J., in ^lAoyd Royal Beige v. Louis Dreyfus d Co. (1927) 27 
LLL.H. at p. 294 ; Bankes and Scrutton, L.JJ , left the question open- 

52 [1921] 2 A.C. 545. 

53 [1920] a K.B. 409. 

54 In Madeleine Vionnet ei Gie v. Wills p.940] 1 K.B. 72, Clauson, L.J.» 
delivering the judgment of the Court of Appeal, treated the matter as res 
Integra. See, however, the doubts expressed by Greer, L.J., in The Bmrn 
(No. 1) [1933] P. at p. 271. 

55 Section 1 (5). 

55 Section 2 (3). 

57 2>i Ferdinando v, Simon, Smite d Go., Ltd. [195^J 8 K.B, 409 (C.A.). 

53 S.S. Celia v. S.8. Volturno [1921] 2 A.C. 545. 

55 Lloyd Royal Beige v. Louis Dreyfus d Co. (1927) 27 LUL.B. 288 (C,A,). 
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4.. Mrs X, who is a British subject resident in England, owes A, a French- 
man carrying on business in Paris, the sum of 8,100 French francs for clothes 
supplied by him. The amount is payable in Paris on September 24, 1936, when 
its equivalent in British currency is £105. On December 1, 1938, A sues 
Mrs. X in England. On December 19, 1938, Mrs. X pays into the English 
court the amount of £65, being the equivalent of 8,100 francs on the day of 
the issue of the writ. The Court of Appeal holds that A is entitled to recover 
the difference between £105 and £65.®® 

5. Mrs. X, who is a British subject resident in England, owes A, a French- 
man carrying on business at Le Touquet, the sum of 18,035 French francs for 
money lent and services rendered. The amount is payable at Le Touquet at 
the end of 1914. In 1919 A sues Mrs. X in England. In 1921 Mrs. X goes to 
Le Touquet and there pays to A’s manager the sum of 18,035 francs. This 
sum represents in 1921 a much smaller amount in sterling than at the end of 
1914. The Court of Appeal holds that Mrs. X has discharged her debt, and 
that no payment is due from her for the difference in sterling value between 
18,035 francs in 1914 and 18,035 francs in 1921.®^ 

(7) Exchange Control Legislation. 

Rule 166. — contractual obligation may be invalidated 
or discharged by exchange control legislation if — 

(1) such legislation is part of the proper law of the 
contract ; or 

(2) it is part of the law of the place of performance ** ; 
or 

(8) it is part of English law and the relevant statute 
or statutory instrument is intended to apply to 
the transaction in question ; or 

(4) (semble) its enforcement is required by British 
interests of State, especially if it was enacted in a 
foreign country by virtue or in fulfilment of an 
obligation imposed by a Treaty to which the 
United Kingdom is a party. 

(Semhle) Foreign currency restrictions will not be 
enforced in England if their enforcement would be 

Madeleine Vionnet et Cie y. Wills [1940] 1 K.B. 72 (C.A.). 

SocUti des Hdtels Le Touquet v. Gummings [1922] 1 X.B. 451 (C.A.). 

De B4eche v. South American Stores, Ltd. [1935] A.O. 148 ; Boissevain v. Weil 
[1949] 1 AU E.B. 146 (O.A.); Frankman v. Anglo-Frague Credit Bank [1940] 
2 All E.R. 1025, 1030, 1081 (0-A,). On exchange control in the conflict of laws, 
see Nussbaum, Chap. 8 pp. 475 ff., esp. pp. 487 ff.; Mann, pp. 259-277, and 
10 MX.B. 411; Wolff, ss. 466-460; Cohn, 66 L.QX. 562. 

** Per MacKinnon, L.I., in Kleinwort, Sons Co. v. Ungarische Baummus 
Aktien^GeseUschaft [1939] 2 R.B. 678; Frankman y. Angto-Prague Cre^i 
Bank [1948] 2 All E.E. 1025 (C.A.). 

Boissemin v. Weil [1949] 1 All E.R, 146. See Kule 137, above. 
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equivalent to a confiscation of property situated out- 
side the territory in which the restrictions are enforced/*^ 
The mere fact that such currency restrictions form 
part of the law of the country in which the debtor resides 
or carries on business or of which he is a national does not 
invalidate or discharge his obligation/^ 

Comment 

[Exchange control is of great and perhaps of growing practical 
importance. It may, and usually does, prohibit payments in a 
currency foreign to that of the enacting authority, and payments 
outside the country of a person’s residence or place of business, 
except with the permission of the competent authority. So far the 
English courts have had only few opportunities of pronouncing upon 
the effect of such currency restrictions in the coniaict of laws. The 
Rule is an attempt to su mm arise the principles laid down by these 
decisions and to supplement them by a few conclusions drawn from 
the rules laid down by the courts with respect to the validity and 
effect of contracts in general.®® 

An English court will clearly refuse to enforce a contract the 
making or performance of which is prohibited by the Exchange 
Control Act, 1947, or by any statutory instrument made by virtue 
of that Act. The question whether the Act or instrument applies to* 
the transaction must be examined in each case.®® Thus a British 
subject resident in Monaco during the war has been held to have 
violated British exchange control legislation by drawing in favour 
of a Dutch citizen resident in Monaco a sterling cheque on an English 
bank for a loan in French francs received from the latter/® 

An English court will also refuse to enforce a contractual 
obligation the performance of which would violate a prohibition 
contained in such currency restrictions as form part of the proper 
law of the contract. This follows from general principles and was 
decided by the House of Lords in De Bieohe v. South American 
Stores^ where the House refused to compel the defendants to 

See Buie 22, p. 162. 

^letmoorty Sons and Co, v. Ungarisehe Baumtoolle Aktien-Gesellsehaft [1939] 
2 K.B. 678 (C.A.). 

See Buies 137 aud 141, above. In case (1) the foreign exchange restrictions 
are enforced in an English court as a result of the operation of rules of the 
conflict of laws. In cases (3) and (4) these restrictions invalidate or discharge 
the obligation either, if the contract is English or the place of performance 
is in England, by virtue of English domesfic law (statute or public policy), 
or, if the contract is foreign and tie place of performance outside England r 
by virtue of the conflicts ime summarised in Buie 137, above. Whether and 
to what extent case (2) is a rule of the conflict of laws or a rule of English 
domestic law is doubtful. See Buie 141, Exception, ante, p. 637. 

Difficulties mAy , arise from s. S3 of the Act. See Mann, ID M*Ii.B. 415. 

70 v. Weil [1949] 1 m E.B.-146 (C.A.). 

71 [1935] A.O. 148. That ^ pw^ was CMlean, and that this fact sup- 
plies the explanation of the case has been shown by Mann, p. 264. 
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xemit to London from Chile rent for premises leased to them by the 
plaintiffs, such remittance being prohibited by Chilean law which 
was the proper law of the contract. 

That exchange restrictions will excuse performance if they are 
part of the lex loci solutionis^ though that law be not the proper law 
of the contract, results from the principle laid down by the Court of 
Appeal in Ralli Bros. v. Sota y AznarJ^ This principle must 
evidently be applied to a case in which the legislation prohibiting 
performance consisted of currency restrictions.^^ It was clearly 
the opinion of MacKinnon, and, it seems, also that of the 

other members of the Court of Appeal in Kleinwort, Sons 4* Co, v. 
XJngcmsche' Baurrmolle Indkistrie Aktien-Gesellschaft,'^^ that it 
jshould be so applied. 

Under the Bretton Woods Agreement ^ exchange contracts 
which involve the currency of any member and which are contrary 
to the exchange control regulations of any member maintamed or 
imposed consistently with this agreement shall be unenforceable in 
the territories of any member This provision is part of English 
law.’^ As a result there may be cases in which an English court 
will have to refuse to enforce a contract as a result of currency 
restrictions which form part neither of the proper law nor of the 
lex loci solutionis. Even where the Bretton Woods Agreement does 
not apply it may be against English public policy to assist a party 
in violating the exchange control legislation of a foreign country, if 
the protection of the balance of payments of that country is a matter 
of vital interest to this coxmtry. 

DiflBculties are likely to arise if foreign currency legislation 
purports to restrict the right of a person to dispose of property 
situated in England. These difficulties, it is submitted, can be 
overcome by applying the principles (a) that property rights are 
governed by the lex situs, and (b) that the rights and liabilities 
of the parties to an English contract to be performed in England 
oannot normally be affected by foreign exchange control laws. 
Thus, if A, under a contract of bailment governed by English law, 
deposits securities with the London branch of X, a Czechoslovak 
bank, his right to demand delivery of the securities from X cannot 
be affected by Czechoslovak legislation which prohibits such delivery 
without the consent of the relevant Czechoslovak authorities. It is 
immaterial whether A himself was resident in Czechoslovakia at the 

■^2 [1920] 2 K.B. 287. See above Eule 141, Exception, for the doubts concerning 
the nature and scope of this principle,. 

*73 Fmnkman v. Anglo-Prague Credit Bmh [1948] 2 All E.B. 1025 (C.A.). 

"74. Kleinwort^ Sons d Co, v. Ungatische Baumwolle [1939] 2 K.B. at p. 694, 

7s [1939] 2 K.B. 678, 

Articles of Agreement of the International Monetary Fund, Washington, 
December 27, 1945, Art, Vm, s. 2 (b). 

*7!7 Bretton Woods Agreemente Order, 19^, S.B, A 0., 1943, No. 36, s. 3^ 
under the Bretton Woods Agreements Act, 1945. 

See Btde 180, ante, p. 560. 
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time when he deposited the securities."^ Nor, it is submitted, would 
it have made any difference if X, acting as A^s agent, had deposited 
these securities with an English bank in London. Even if (which is 
most unhkely) the contract of bailment with the English branch of 
the foreign bank or with the English bank was intended to be 
governed by the law of a foreign country, any exchange restrictions 
forming part of that law could not, it is further submitted, impair 
the right of the depositor to demand delivery of his property in 
England, because no foreign country can effectively legislate with 
regard to property outside its jurisdiction. Although, in this event, 
the contractual claim of the depositor may be defeated, his claim 
in rem shodld succeed.®^ It is difficult to see why the depositor 
should be prevented from exercising this right of ownership by 
reason of the fact that the foreign bank, when depositing the 
securities in England on his behalf, purported to act as principal 
and not as agent.®^ 

Moreover, in eases of this kind, the question must always be 
examined whether the foreign exchange control law does not amount 
to a confiscatory measure. If it does, English principles of public 
policy prevent an English court from enforcing it.®^ Where its 
enforcement is required by British interests of State, the courts may 
be faced with the difficult task of having to choose between two 
conflicting principles of public policy. 

The principle summarised in the last paragraph of the Rule was 
laid down by the Court of Appeal in Kleinmort, Sons Sf Co. y. 
Ungarische BaumwoUe Industrie Actietir-Gesellsch^Lft,^^ where, the 
proper law of the contract being English law and London being the 
place of performance, the defendants tried in vain to rely on the 
exchange restrictions forming part of the law of Hungary, their 
place of business, as an excuse for performance in England. 


Prarikman v. Anglo-Prague Credit Bank [1948] 2 Ail E.B. 1025 (C.A.). 
Kahler v. Midland Bank, Ltd. [1948] 1 All 811 {C.A)» is, it is sub* 
mitted, irreconcilable with recognised principles of the conflict of laws and 
with the snbseqnent decision of the Cburt of Appeal in Prankman^s Gase^ above, 
si jgee, however, Kahler v. Midland Bank^ Ltd *4 above* See 11 M.L.R. 479* 
See Buie 22,^ ante. p. 152. 

[1989] 2 E.B. 678. 

B. 
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QUASI-CONTRACT' 

Rule 167.— The rights and obligations of the parties 
to a quasi-contractual relationship are determined in 
accordance with the proper law of the quasi-contractual 
relationship. Semhle, the proper law of the quasi- 
contractual relationship is determined as follows : — 

(1) if the claim arises out of a contract, the proper law 
is the proper law of the contract ; 

(2) if the claim arises in relation to an immovable 

(land), the proper law is the law of the country 
where the immovable is situate (lex situs) ; 

(3) if the claim arises in any other circumstances, the 
proper law is the law of the country where the 
enrichment giving rise to such a claim occurs. 

Comment 

Quasi-contract has been defined as * liability, not exclusively refer- 
able to any other head of the law, imposed upon a particular person 
to pay money to another particular person on the ground of unjust 
benefit Its object has been described in these words : ‘ . . . any 
civilised system of law is bound to provide remedies for cases of 
what has been called imjust enrichment or unjust benefit, that is to 
prevent a man from retaining the money of or some benefit derived 
from another which it is against conscience that he should keep. 
Such remedies in English law are generically different from remedies 
in contract or in tort, and are now recognised to fall within a 
third category of the common law which has been called quasi- 
contract or restitution It is a claim outside the contract, arising 
out of an obligation imposed by law.* The growing importance 

I Wolfi, 8S. 480, 481, pp. 506-608; Westlake, s. 236, p. 325; Wharton, Convict 
of Laws (2nd ed., 1881), par. 424, p. 484; Beale, H, p. 1429; Eestatement 
as. 462, 463, pp. 643, 544; G-utteridgo and Lipstein (1939) 7 C8mb.L.J. 80; 
Palconbridge (1945) 23 Can Bar Rev 469. 471; Conflict of Laws (mi) p. 864; 
Morris (1946) 62 L.QE. 170, at pp. 180-182; McNair a944) 60 L.Q.E. 160, 
161-162; Gutteridge (1946) 61 L.Q.E. 97, 98; Williams, Law Reform 
(Frustrated Contracts) Act, 1948 (19M) pp. 18-20. 
a Winfield, Province of (he Law of Tort q.9Sl) p. 119. 

? Fihrosa Bpolka Ahcyjna v. Fairiaim Lawson Combe Barbour, Ltd. [1948] 
A.C. 32, 61, per Lord Wright. 

* Ibid., pp. 68, 70, per Lord Wright, p. 46, per Lord Simon. 
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of this branch of the law would appear to justify a separate treat- 
ment in the conflict of laws, although the courts have seldom been 
confronted with cases of this kind, and writers have offered little 
guidance. 

As in domestic law so in the conflict of laws, quasi-contractual 
claims have usually been discussed in connection with contract or 
tort. Yet it was questioned by Dicey whether the rules relating 
to torts applied ^ to an action grounded not on a tort or wrong in 
the strict sense of that term committed in a foreign country, but 
upon the breach in such country of a quasi-contract existing under 
the law of such country Dicey concluded, ‘ the reply must 
(semble) be in the negative. X may be sued in England for the 
breach in a foreign country of a quasi-contract existing under the 
law thereof, though no such quasi-contract is known to the law of 
England. But it may often be a difficult matter to determine 
whether an action brought in respect of an act done in a foreign 
country is in truth grounded upon a tort or upon the breach of a 
quasi-contract existing under the law of such country 

Again, it would appear that the rules relating to contracts do 
not necessarily apply to quasi-contractual relationships. If the 
test based on the presumed intention of the parties is applied — and 
this is the test upon which at present the courts rely when dealiug 
with a contract which does not include an express choice of law — 
the result is highly artificial. It involves a cumulation of fictions : 
first quasi-contract must be assimilated to contract and, second, the 
intention must be presumed that restitution should take place.® 

These difficulties disappear if it is assumed that a quasi-con- 
tractual relationship has its own proper law, seeing that the duty 
of restitution arises by operation of law independently of any con- 
tract, and that the proper law is the law of the country with which 
this duty is most closely connected.^ An analysis of quasi-con- 
tractual relationships shows, it is believed, that they arise either 
(1) in connection with a contract, or (2) in relation to an immovable 
(land), or (3) in connection with an enrichment which is unrelated 
to any previous contract or to an immovable (land). It is believed 
that each of these relationships is governed by its proper law, which 
is the law governing the original contract (case (1) ),® the law of 
the sitVrS (ease (2) ),® or the law of the place where the enrichment 
accrued (case (3) ).^° 

illustrations 

1. A & Co., an Italian shipping firm, places a contract for the construc- 
tion of a vessel with X & Co., an English firm of shipbuilders, and pays 


5 5th ed., p. 783. 

^ Gutteridge and Lipstein, Zoo. cii., p. 90. 
y Compare Morris (1946) 62 I 1 .Q.B. 170, at p. 188. 

^ Wolff, s. 481; Morris, Zoo, dt ' ^ 

» (Compare BaMyany v. Waif of d (1887) 36 Ch.B. 969. ^ 

10 Beale, II, p. 1429; Restatement, s. 452; Gutterrige and Bipstein (1939) 
Cambridge i,J. 80, at p. 92. 
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£10,000 in advance. The contract is to be governed by Italian law. The 
contract is frustrated by the outbreak of war. After the conclusion of peace 
A & Co. sue for the return of the £10,000. (Semble), ItaUan law applies.!^ 

2. A in England is indebted to B in France under a contract governed 
by English lav^ X in Belgium and Y in Holland are his sureties under a 
contract of suretyship governed by French law X pays the debt in Belgium 
and tries to obtain contribution from Y. (Semble), French law applies.^^ 

3. A is the holder of a bill of exchange drawn by B in London upon X 

in Basle who accepted it there. Having lost his remedy owing to absence of 
protest, A sues X in England in virtue of section 1052 of the Swiss Code 
of Obligations, which allows a claim for unjustifiable enrichment after the 
holder’s remedies arising out of the bill of exchange have beeen lost. (Semble)^ 
Swiss law applies.^^ ’ 

4^. X in Denmark is the bailee of goods owned by A in England. X sells 
the goods for 1,000 kroner. Upon the arrival of X in England A sues him in 
an English court for the return of the money on the ground that he is liable to 
return it according to Danish law as unjustifiable enrichment {8emble)i the 
proper law of the contract between bailor and bailee applies.^® 

5. X was the tenant for life of land in Hungary under a fideicommissum. 
His personal representative in England is sued by the remainderman for 
waste. Hungarian law applies.^® 

6. A is the lessee of a building in France. At the expiry of the lease he 
sues the landlord in England in respect of improvements and for compensation 
in respect of goodwill. (Semble), French law applies.^’’ 

7. X, while mountaineering in Switzerland, meets with an accident and is 

It is the proper law of the contract. It has been suggested that the Ux loci 
actus should apply. See Guttendge and Lipstem (1939) 7 Cambridge L.J. 80, 
at p. 89; Williams, Law Reform {Frustrated Contracts) Act, 1943, p. 19. 
But see Moms (1946) 62 L.Q.B. 170, at pp- 180, 182; Falconbndge, Conflict 
of Laws, p. 366. In the present case the application of English law as the 
lex actus would appear to create difficulties, seeing that the Law Eeform 
(Frustrated Contracts) Act, 1943, s. 1 (1), applies only to contracts governed 
by English law. Unless it can be said that the term ‘ contract ’ includes 
quasi-contraots, s. 1 (1) of the Act does not apply and the case must be decided 
in accordance with the common law. Compare Cantiare San Rocco v. Clyde 
Shipbuilding and Engineering Co., Ltd,, [1924] A.C, 226, where the House of 
Lords applied Scottish law to the claim for restitution, apparently on the ground 
that Scottish law governed the contract. It would appear that for the same 
reason English law was applied in Fibrosa Spolha Akcy^na v. Pairbaim Lawson 
Combe Barbour, Ltd. [1943] A.C. 32 in respect of a claim for money had and 
received which arose out of a contract the proper law of which seems to have 
been English, Compare also Burra v. Bank of New South Wales [1940] 
V.L.R. 170, where in an action for money had and received service of a writ 
out of the jurisdiction was granted under Order XI, r. (e), which envisaged 
a breach within the jurisdiction of a contract, wherever made, to be performed 
within the jurisdiction. And see^Boissevain v. Wetl [1949] 1 All E.R. 146. 
French law is the proper law of the contract. 

See also s. 67 of the Italian Bills of Exchange Act, 1933; s, 89 of the German 
Act of 1933 and of the Austrian Act of 1932. 

Swiss law, bemg the lex actus, governs the liability of the acceptor. See Bills 
of Exdiange Act, 1882, s. 72 (2). 

*5 The claim, as presented under Danish law, is of a quasi-contractual character 
and is not unlihe that of following or tracing in English law. If the claim 
were conceived as brought in tort, it would probably fail, notwithstanding that 
it would be actionable in England, seeing that it might not be regarded as 
* not justifiable ’ abroad. See post, Buie 174. 

Batthyany v. Walfcrd (1887) 36 Ch,D. 269, 278. Hungarian law is the lex 
situs. The action for waste was classified as quasi-contractual and not as a 
claim in the nature of a tort. 
if French law is the lex situs. 
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rescued by a search party arranged by A. Upon his return to England X is 
sued by A for the payment of expenses incurred by A in effecting the rescue. 
Under Swiss law such expenses can be recovered in virtue of a quasi- 
contractual claiin for uegotwrwn gBstio, Ssmble, Swiss law applies.^* 

8. A, a Frenchman, in the mistaken belief that he owes £100 to X, a Dutch- 
man, makes a payment in Pans into X’s bank account in London. Bemble, 
English law applies.^® 


Swiss law is the lea? lod (ictus and the place where the benefit is oenferred. 
It is impossible to refer to the p^opm: law of the cmitract bei^use there is no 
agreement m the nature of a contract. 

iSigland is the place where the enrichment occurs. It is doubtful whether 
the leic actus is English or Frendi, but this question is probably irrelevant. See 
Morris (1946) 62 L.Q.E. 170, at pp- 180-182; Bestatement, ss. 462, 456, 
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1. VALIDITY OF MARRIAGE ' 

Rule 168 . — Subject to the Exceptions hereinafter men- 
tioned, a ma rriage is valid when • 

(1) ea ch of the parties has, according to the law of bis 

o r her respective domicile, the ca pacitv ^ to ma rrv 
the.j ither : and - 

' ' 'S 

(2) any o ne of the following conditions as to the form 
of celehratin n is complied with fthat is to say) • 

(i) if the marriage is celebrated in accordance 
with the local form ® ; or 

(ii) if the parties enjoy the privilege of 
exterritoriality, and the marriage is cele- 
brated in accordance with any form 
recognised as valid by the law of the 
State “ to which they belong ® ; or 

(iii) if the marriage [being between British 
subjects?] ® is celebrated as nearly as 

* Choshire, pp. 266-292, 417-434; Wolff, pp. 327-354; Westlake, ss. 17-34; 
Johnson, Yol 1, pp. 274-327; Falconbndge, pp. 634-648; Restatement, 
ss. 121-133; Story, ss. 79-81, 107, 124 (b); Goodrich, ss 113-116; 1938 
Jo. Comp, Leg. 55 (3rd senes, Yol. 20) ; Savigny, s. 379, p. 290, s 381, pp. 318- 
325. For the continental jurisprudence see Anninjon, II, 200-206; Kaape, 
Einfuhrungsgesetz, pp. 230, 246, 247, 256-258. As to polygamous marriages 
see ante, pp. 222-228. For proof of marnage in matrimonial causes generally 
see ante, p. 221; and Montrose, 11 M.L.E 326 (1948). 

* Re Bozulli's Settlement [1902] 1 Oh. 761; Be Green (1909) 25 T.L.E. 222, 
and see cases supporting the negative proposition stated in the next Buie. 

3 Berthianme v. Bastous [1930] A.C. 79; Scrimshire v. Smmshire (1752) 2 
Hagg.Oon^. 3i95; Butlet v. Fteemdn (1756) Amb. 301; Dalrymple v 
Dalrymple (1811) 2 Hagg.Cons. 54; Herbert v. Herbert (1819) 2 Hagg.Cons. 
263; Swift v. Kelly (1835) 3 Knapp. 257, Ward v, Dey (1849) 1 Eob.Ecc. 759; 
Simonin v. Malhc (1860) 2 Sw. & Tr. 67 ; Rooker v. Booker (1864) 3 Sw. & 
Tr. 626; Lighthody v. West (1903) 19 T.L.E. (O.A.) 319; Ogden v. Ogden 
[1908] P. 46; Be Green (1909) 25 T.L.E. 222; Apt v. Apt [1948] P. 83. ^ ^ 

^ As to the dif&cnlty of applying this sub-clause where a State, e.g., the British 
Empire, consists of several countries, see p. 771, post. 

^ Berbreis v. Tondear (1790) 1 Hagg.Cons. 136; Lloyd v. Petitjem (1839) 2 
Curt* 251^ and O^Gonnor v. Ommanney^ ibid. 259; Boilet v. Bailet (1901) 17 
T.L.E. 317; Higgs v. Higgs (1920) 87 T.L.R. 670. 

« All the jf^orted cases appear to concern British subjects, but see p. 772, 
pa#. 
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possible in accordance with the require- 
ments of the English common law in a 
country where the use of the local form is 
impossible ' ; or 

(iv) if the marriage is celebrated in accordance 
with the provisions of the Foreign 
Marriage Act, 1892, s. 22, between 
parties of whom at least one is a member 
of His Majesty’s Forces serving in any 
foreign territory or employed in such 
territory in such other capacity as may be 
prescribed by Order in Council ® ; or 
(v) if the marriage, being between parties, 
one of w^hom at least is a British subject, 
is celebrated outside the United King- 
dom in accordance with the provisions of, 
and the form required by, the Foreign 
Marriage Acts, 1892-1947. 

Comitient 

The validity of a marriage under this Rule depends on the fulfil- 
ment 

m arry each other ; s econdly, on the celebration of the marriage in 
d ue form ; the word * form ’ includes a ll the for malities necess ary 
to the validity of a marriage. The above conditions were not dis- 
tinguished in the earlier decisions, according to which compliance 
with the lex loci celebrationis seems to have been the only criterion.* 


^ Riiding v. Smith (1821) 2 Hagg.Cons. 371; Lord Cloncurry's Case (1811) cited 
6 S.T.N.S. 87; Lautour v. TeesdaU (1816) 8 Taunt. 830; Cruise on Dignities^ 
276; Limerick v. Limerick (1863) 32 L.J.P. & R. 92; The Lauderdale Peerage 
Case (1885) 10 App.Cas. 692; Phillips v. Phillips (1^1) 38 T.Ii.B. 150; Wol- 
fenden v. Wolfemen [1946] P. 61; and see discussion of B. v. MtUis (1844) 
10 01. & F. 634, post, p. 770. 

The term * forei^ territory ’ is defined in the section (as amended) bo as to 
exclude any part of British territory. The term * foreign ’ is thus used in 
this Rule in a sense different from, and less extensive than, the sense given 
it in other Rules of this Digest. 

® Foreign. Marriage Act, 1947* s. 2, substituting a new section for s^ 22 of the 
Act of 1892. The Act of 1947 has been in force since February 1, 1948; sm 
1947 S.B. & 0. Ho. 2875 to which reference should he made for details 
regarding the (^ration of the Act. 

^ Scrimshire v, Bcrimshire (1752) 2 Hagg.Oons. 395; Lalrynfyjfle v. Balrgmj^e 
(1811) 2 Bagg.Cons. 54; Jones V- BoMnsan (1815) 2 Phill. 285. 
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(1) Capacity, 

From 1859 onwards, the courts began to distinguish between 
the two conditions referred to above, holding that fulfilment of the 
first depended on compliance with the law of the domicile of each 
of the parties to the marriage. This result was only achieved 
gradually, for the nationality and intended matrimonial 
residence of the parties were treated as a material factor in the first 
cases which distinguished between questions of capacity for and the 
formal validity of marriage. It must be remembered, however, that 
the doctrine of the exclusive application of the law of the domicile 
to matters affecting status was then only in its infancy. For 
instance, nationality and matrimonial residence were then 
treated as a sufficient basis of jurisdiction in divorce. 

In 1877, in Sottomayo r v. De BarroSf^^ the Court of Appeal h eld 
that a cel ebrated in England, and valid by En glish law^ 

was void on the ground that the parties were within the prohibited 
degrees of relationship by the law of Portugal, their common ante- 
nuptial domicile. Although this case has not escaped judicial 
criticism,^® the judgments in subsequent cases have treated it, 
together with the first decisions which distinguished the questions oiE 
form and capacity in relation to marriage, as laying down a general 
principle in the terms of Rule 168 (1). 

With one exception,^® these subsequent decisions all illustrate 
the negative application of the doctrine, and they are accordingly 
best discussed in relation to the next Rule, It may be observed 
here, however, that the manner in which the law on the topic under 
consideration has developed has led to two somewhat illogical con- 
sequences. 

In the first place, the consents of and notices to parents or others, 
rendered necessary by many systems of laws, to the validity of 
a marriage, have been considered as part of the form or ceremony 
of marriage,^® and a person’s inability, under the law of his domicile, 
to marry without them has not been treated as affecting his capacity 
to marry. This is because the validity of marriages celebrated in 
Scotland without parental consent was established by a series of 
decisions given at a time when the courts did not distinguish 
between capacity and form in relation to marriage, and brought 

w v. Mette (1869) 1 Sw. & Tr. 416. 

11 Brook V. Brook (1861) 9 H.3j.C. 193, at p. 207, and pp. 212-213. 

12 Deck V. Deck (1860) 2 Sw. A; Tr. 90. 

13 Nihoyei v. mhoyet (1878) 4 P.T. 1. 

1* Bale 81, ante. 

w (1877) 3 P.B. 1. 

13 Sottomayor v. De Barros (1879) L.B. 5 P.D. 94, at p. 100; Oyden v. Ogden 
11908] P. 46, at pp. 73-76. 

17 Be De WUton [1900] 2 Oh. 481; Me BossgelWe Settlement [1902] 1 Ch. 751; 
.Me Paine [1940] Oh. 46. 

13 Re Bo^^etlVe Settlement [1902] 1 Oh. 761, stated post, Illustration 1, p. 776. 
Post, p. 766. 
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both within the principle that the validity of a contract depends 
upon the lex loci contructiis,^^ When this distinction was adopted, 
the effect of these decisions could only have been reversed by legis- 
lation, and the courts were thus driven to adopt the logically 
doubtful theory that the question of parental consent belongs to the 
marriage ceremony. 

Secondly, an anomalous exception to the negative application 
of the doctrine under consideration was, as we shall see, established 
by the decision of Sir James Hannen, P., on the second hearing of 
the case of Sottomayor v, De Burros.-^ Although it may have been 
justified by some remarks of the Court of Appeal on the previous 
hearing of the case,^^ the decision was largely based on the judg- 
ments in earlier cases which stressed the predominance of the lex 
loci contractus in all matters affecting the validity of marriage. 
The learned judge appears to have failed to appreciate the signifi- 
cance of the first decisions which differentiated questions of capacity 
from those of formal validity, and his judgment in favour of the 
validity of a marriage celebrated in England between parties one 
of whom was domiciled there, and the other of whom was incapable 
of inter-marr3dng with him by the law of her domicile, gives a 
national bias to English Private International Law which is logically 
indefensible. 

Subject to the above anomalies, the rule that capacity to marry 
depends upon the law of the ante-nuptial domicile of each of the 
parties is borne out to the full by the authorities, and it is sub- 
mitted that it is consistent with sound principle because a person’s 
status is determined by the law of bis domicile, the incidence of 
status cannot be affected by the intention of the parties, and the 
question of a person’s capacity to marry is a matter of public con- 
cern to the country of the domicile.^^ 

The irrelevance of a woman’s intentions to the question of her 
capacity to marry when she is under age, or within the prohibited 
degrees of relationship to her intended spouse, precludes any 
exclusive reference to the law of the husband’s domicile which is, 
as we have seen, decisive in determining whether the marriage is 
voidable*®"^ The public concern of the law of the ante-nuptial 
domicile as to the marriages of those who are subject to it may 
justify a distinction in the matter of capacity between marriage and 
other contracts,^* but it certainly does not justify any distinction 

^ Compton V. Bearoroft (1769) 2 Hagg.Cons. 430, 443, 444; Grierson v. Grierson 
(1781) 2 Hagg.Cons, 86, 98, 99; Beamish v. Beamish (1788> 2 Hagg-Ccna, 
83; Bdl Y. Graham a869) 13 M 00 .P.C. 242; Brook v. Brook a861) 9 H.L.C. 
193 at p, 218. 

(1879) 5 F.D. 94; see first Exception to Rule 169, post- 

^ (1877) 8 P.D. 1, at pp, 3-7: 

^ Graveson, Jo.Conip.ljeg., VoL 20, Part I, p. ^ (1938), 

De Beneville y. De Renemlle [1948] P, 100, ante, p. 269, Bale 36 (2). 

Ante, p. 619. 
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such as that which is sometimes suggested between an incapacity 
affecting a woman and one affecting a man. Moreover, such a 
distinction is certainly not countenanced by the authorities.^^ 

It would ignore the fact that laws with regard to capacity to 
marry may be based on views as to the immorality of certain mar- 
riages such as those between uncle and niece as well as their social 
inexpediency from the point of view of eugenics.-® The latter may 
possibly be treated as the concern of the husband’s domicile alone, 
as it is essentially post-matrimonial; the former is, however, 
essentially a pre-matrimonial matter and it would be anomalous for 
English law to give effect to the moral principles prevailing in a 
foreign country when the transaction in question concerns a male 
domiciliary, and to ignore them where a female alone is involved. 

It has been thought desirable to deal generally with the subject 
of capacity to marry at this stage, although the cases are mainly 
concerned with the negative application of the rule under considera- 
tion, because Professor Cheshire has severely criticised Dicey’s 
views.®** He submits that the governing law in questions of 
capacity to marry should be that of the intended matrimonial home, 
which is prima facie the domicile of the husband at the time of the 
marriage, but which may be some other country if the requisite 
intention to settle there is proved to have existed at the time of 
the marriage, and to have been followed by residence in such 
country.®^ This view is submitted by its author to be consistent 
with the majority of the decisions, although it can only be adjusted 
with the most recent one by ignoring the judge^s finding as. to 
domicile, and it is perhaps supported by some dicta, although, as 
Dicey pointed out,®® the references to matrimonial residence in 
the principal one appear to have been incidental.®^ As Professor 
Cheshire admits,®® his views do not accord with the reasons given 
for many of the relevant judgments, the most recent of which 
expressly adopts our Rules.®® 

So far as the sociological desirability of these is concerned, ^ an 
ingenious mind can always suggest circumstances in which a rule 
will be difficult to apply or will operate unfairly or cltunsily ’,®^ and 
Professor Cheshire gives instances of undeniably hard cases arising 

2^ See discussion of Professor Cheshire's views below. 

2^^ Cf. MetU V. Mette (1859) 1 Sw. & Tr. 416, and Be Fame [1940] Oh. 46. 

22 This distinction is suggested in the 5th edition of this work at p. 748, n. (h), 
22 See Cheshire, p. 271, 

22 Cheshire, p. 266 $t sea. 

21 Ihid., p. 277. 

22 Be Fame [1940] Ch. 46; see Schmitthoff, 56 D.Q.B. 514 (1940). 

22 Sfch ed., p. 763, note (b); see post, p. 782, note 66. 

34 Brook V. Brook (1861), 9 H.L.C. 193, at p. 212-213, per Lord Campbell, L.O. ; 

see also ibid., at p, 207; Warrender v. Warrender (1835) 2 Cl. & F. 488, at 

p. 536; De Benemlle y. De Bmemlle [1948] P. 100, at p. 114. 

22 Cheshire, p. 291* 

22 Be Paine 11940] Ch. 46. 

27 Cheshire, p. 278. 
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from the negative application of the Rule under consideration.^® 
It is submitted, however, that these are more the result of such 
rules as to domicile as the revival of the domicile of origin and the 
impossibility of acquiring a domicile of choice by intention alone, 
than the outcome of the application of the law of the domicile to 
questions of capacity to marry. 

It is also submitted that a consistent application of Professor 
Cheshire’s rule would produce some curious consequences. Thus, 
H and W who are first cousins marry in England, where they are 
both domiciled, with the intention of settling forthwith in Spain. 
The marriage is valid according to English law, but void in the 
sense that no decree of any court is required to invalidate it accord- 
ing to the law of Spain. X is entitled to claim property situate 
in England on W’s marriage, and the property is transferred to 
him on the day of the marriage. The next day H and W go to 
Spain. According to Professor Cheshire, the marriage would then 
be void and X would presumably be liable to ^ retransfer the 
property. 

Any rule under which it is impassible to predicate at the date 
of the marriage with knowledge of all material facts whether it is 
void or valid is, it is submitted, undesirable. Any rule which gives 
preference in matters of capacity to the law of the domicile of the 
husband is, as has been seen, dubious on general principles, and 
our Rules 168 and 169 at least have the merit of avoiding these 
pitfalls.^® 

(2) Form ^ 

(i) Lo cal A marriage celebrated m the^mode. or aceord - 

ing rites nr ceremonies, , hf1^ the law of the 

38 Cheshire, at p. 271-2. E.g , W, whose domicile of origin is Spamsh, acquires a 
Swedish domicile of choice which she retains for twenty years; she then 
abandons her Swedish domicile and tours the continent. She marries H, her 
first cousin in Paris. H is domiciled in England where the couple intend to 
settle. The mamage is void by Spanish law, and according to the rules which 
are being discussed it would therefore be held void in England; it would, of 
course, be valid on Professor Cheshire’s pnnciple. 

3® If a marriage is merely voidable in the sense that a decree is necessary to 
invahdate it according to the law of the wife’s antenuptial domicile, as was 
the case, for instance, with marriages within the prohibited degrees of 
relationship under English law prior to the Marriage Act, 1885, different con- 
siderations might apj^y for the wife may have forfeited her right to apply 
to the courts of her domicile on her mamage. There is, however, no English 
authority on this point, but see Sutton v. Warren (1845) 10 Mete. 151, where 
the court of Massachusetts held valid a marriage of nephew and aunt cele- 
brated in England before the Act of 1835. 

Faiconbridge, p, 641, describes Cheshire’s views as ‘ clearly untenable More- 
over, having regard to their tendency to ignore the personal law of one of 
the parties m the case of marriage, it is curious that on p, 524, Professor 
Cheshire argues that adoption is governed by the personal law of both parent 
and child on the ground mat ‘ adoption alters the status of both parties.^ 

The courts will sometimes, when some evidence is given that persons who have 
lived as reputed husband and wife have gone through some marriage ceremony 
in a foreign country, presume, on very slight grounds, that the local form of 
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country where the marriage takes place, is (as far as formal 
requisites go) valid. Our courts in this matter give effect to the 
principle that the form of a contract is governed by the law of the 
place where the contract is made, and hold that, though under 
certain circumstances other forms may be sufiBicient, yet the local 
form always suffices, and that in general ‘ the law of a country 
where a marriage is solemnised must alone decide all questions 
relating to the validity of the ceremony, by which the marriage 
is alleged to have been constituted ‘ If a marriage is good by 
the laws of the country where it is effected, it is good all the world 
over, no matter whether the proceeding or ceremony which con- 
stituted marriage according to the law of the place would not 
constitute marriage in the country of the domicile of one or other 
of the spouses Whether a religious ceremony is requisite or not, 
depends entirely on the local law, and a marriage valid thereunder 
cannot be questioned on the ground that it violates religious 
principles binding on one or even both parties to the marriage."^® 
^ On the other hand a religious marriage is treated as void if it does 
( not receive recognition under the local law/® 

If the l ocal law ra cQ ffT v kes ma rriage by coha bitation unA 
a union so can stit3,ited will be_recogMSeaTnTEngla]^/^ Similarly, 
if a marriage may be validly constituted per verba de prsesenti 
under the law of the place where it is celebrated, a marriage so 
constituted will be recognised in England.^® 

If the local law rea^ffl akA*;;. Tna jriages by -piQ ^y, su ch a union 
will b^treatecTltr^valic Ui n Eng land even^^one of the parties is 
dom ^ed and resident power o f attorney 

a utSori^g the proxy to ac t is executed in EnglahdI? The trans- 
action is not contrary to public policy, and ‘ the method of giving 
consent, as distinct from the fact of consent, is essentially a matter 
for the lex loci celebrafionis and does not raise a question of 
capacity or . , . essential validity 

marriage was followed: Be Shephard [1904] 1 Cli. 656, where the alleged 
marriage was asserted to have been celebrated m Prance, but can hardly have 
been m any event valid by French law. The decision illustrates the tendency 
to assume that foreign law is in its operation similar to English law with its 
fondness to presume legal origins for relations existing de facto. It is quite 
different when it is a case of proving bigamy; contrast R, v. Naguih [1917] 
1 K.B. 359; B. v. Moscovitch (1927) 20 Cr.App.H. 121, with Spivack y . Spinach 
(1930) 46 T.L.R. 243; and see ante, p. 221. 

As to formal validity of contract, see Rule 140, p, 624, ante. 

Sottomayof v. De Barros (1677) 3 F.D.(C.A.) 1, 5, per curiam. 

Berthiaime v Dastous [1930] A.C. 79 at p. 83. 

Despatie v. Tremblay [1921] 1 A.C. 702; Ussher v. Ussher [1912] 2 Ir.R, 
(G.A.) 445 : contrast Be Almn's TrusU (1874) SI L.T, 874. 

Be De Wilto'n [1900] 2 Oh. 481; Berthiamne v. Dastous [1930] A.C. 79; 
Johnstone v. Godet (1813) Perg. Cons. Rep. 8: 

^7 Booker y. Booker (1864) 3 Sw. & Tr. 526; Be Green (1909) 25 T.L.R. 222. 

Compton V. Bearcroft (1769) 2 Hagg. Cons. , 430 and other authorities cited in 
. note 20, p. 761, ante* Such a marriage has been rendered ineffective in Scotland 
as from January 1, 1940, by s. 5 of the Marriage (Scotland) Act, 1939, 

Apt Y. Apt [1948] E 83, 88 (C.A.). 
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The the form req uired by the 

j£giJ5 ^Qrdmary cases^ All that is essential in ordef^cT Ering 

a marriage within sub-clause (i) of the Rule is that it should be 
contracted in a form which, according to the law of the eountr}’ 
where the marriage takes place, is sufficient, under the circum- 
stances of the particular case, to constitute a valid marriage. 
Suppose, for example, that the law of France were that marriages 
between British subjects might be validly contracted in France 
if celebrated in accordance with the rites of the Church of England 
without any further ceremony. Then a marriage in Paris between 
H and W, British subjects, celebrated aecordmg to the rites of 
the Church of England, would probably be valid here, as being 
celebrated according to the form required by the lex loci contractiis^ 
There is, however, no authority exactly in point, for in Re AUson^s 
Trusts neither the local form proper nor the form recognised by 
the local law as applicable to foreigners in Persia was observed, 
and the marriage was accordingly held to be mvahd. 

In two respects, an extremely wide extension has been given 
to the principle embodied in sub-clause (i) of the Rule under 
consideration. 

In the first place, the consents of and the notices to parents 
or others, necessary by many laws to the validity of a marriage, 
have been considered as part of the form or ceremony of the 
marriage.®^ 

In the second place, the validity of a marriage is in no degree 
affected by the fact that the object of the parties in marrying away 
from their own country is to evade the requirements of the law of 
their domicile as to consents, publicity, etc., or that no regular 
ceremony is required by the law of the country where the marriage 
takes place/^ 

Hence, on the one hand, marriages without parental consent 

50 (1874) 31 L.T, 638, 

51 Simomn v. Mnllac (1860) 2 Sw. & Tr. 67; Sottomayor v. De Barros (1877) 
3 P.D.(C.A.) 1, 7, per curiam; Chetti v. Cketii [1909] P, 67, 81-87; 
Ogden v. Ogden [1908] P.{C,A.) 46, 75, per curiam. CJompare the 
Irish case, Steele v. Braddell (1^) Milw. 1, la Quebec capacity 
is regulated strictly by domicile, and ctHiseat affects capacity; Lafleur, Confli^ 
of LatoSj pp, 69, 60; Johnson, 256-289; McLure v. McLure [1946] B.L. 
Ontario claims power to deal with consent as avoiding a marriage if not duly 
given; thus holding that consent falls under the head of solemnisation of 
marriage, on which alone Provincial Legislatures may pass laws. See Keith, 
Jo.Comp.Leg,, vi, 198-200; Be Marriage Legislation in Canada [1912] A,C 
8^; 6 Can.Bar Rev. 570-674. The case of Ogden v. Ogdm has been followed 
in New Zealand; see Carter v. Carter [1932] N.2I,L,B. 1104. 

52 The following cases concern marriages which apparently have thie obje«^; 
Dalrymple v. Laltymple (1811) 2 Hagg.Cons. 64; Sertnishtre V. Scrtmshite 
(1752) 2 Hagg-Cons, 395; Sioift Kelly (1835) 3 Knapp. 267; Simcnin v. 
Mallac a860) 2 Sw. d; Tr. 67; Ogden v. Ogden [1908] P.(C.A.) 46; Staihatos 
V, Staihaios [1913] P. 46; Be Montatgu v. De Montaigu [1913] P, 164, See 
remarks of Iiord Brougham in Watrender v. Watrender (1835) 2 CU di P, 488, 
648* This may result in conflict with foreign laws, e-g., P^nce Arminjon, ii, 
204, n, 2, Where such action cemstitutes a frauds d la lot; i, 2^280i 
ii, 449-464. 
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between domiciled English persons, celebrated in a foreign country 
are valid if solemnised according to the forms required by the law 
of the country (e.g., Scotland) where the marriage takes place 
although the object of resorting to such other country was to evade 
the requirements of English law^^; and on the other hand the 
marriage in England of foreigners (e.g., French subjects domiciled 
in France) duly celebrated according to the forms of English law 
has been held valid here, although it may be voidable under French 
law, either for want of parental consent or else because the parties 
wanted to evade its operations.®^ 

With reference to a case of the latter type,®® the Court of Appeal 
thus expressed itself : — 

‘ The objection to the validity of the marriage in that case, 
which was solemnised in England, was the want of the consent of 
parents required by the law of France, but not, under the circum- 
stances, by that of this country. In our opinion, this consent must 
be considered a part of the ceremony of marriage, and not a 
matter affecting the personal capacity of the parties to contract 
marriage.^ 

The fact that the above quotation is from the judgment of the 
Court of Appeal in the first and only case which distinguishes 
between questions of capacity and questions of form so faf as 
marriages celebrated in England are concerned, may account for 
this explanation of the earlier decision of the Divorce Court in 
Simonin v. Mallac.^'^ In that case a marriage in England of persons 
domiciled in France without the parental consents required by 
French law was held valid mainly on the old theory of the general 
predominance of the lex loci celebrationis in matters affecting 
marriage. It could, of course, have been overruled by the Court 
of Appeal when they relied upon the new distinction between form 
and capacity in Sottomayor v. Be Barros,^^ but, as we have seen, 
there were reasons of an historical nature, resting on the recognition 
of clandestine marriages celebrated in Scotland between persons 
domiciled in England, why this should not have been done.®® 

From the analytical point of view, there may be good reason 
for characterising the requirements of English law as to parental 

^3 Compton V. Bearoroft (1769) 2 Hagg.Cons. 430 and other cases cited p. 761, 
n. SiO, ante, but residence of one of the parties in Scotland for twenty-one 
days prior to the ceremony has been required since the Mamage (Scotland) A(rt, 
1866, s. 1, and marriages per verba de prcesenti have been impossible in 
Scotland since January 1, 1940 (Marriage (Scotland) Act, 1939, s. 5). 

8monm v. Mallao (1860) 2 Sw. & Tr. 67; Ogden v, Ogden [1908] F. 46. A 
French nullity decree, pronounced while the parties are domiciled in France, 
will, however, be recognised in England: ante, p. 381. 

Simonin v. Mallac (1860) 2 Sw. & Tr. 67. 

Sottomayor v. De BartOs (1877) 3 P.B. 1, 7, per curiam, 

(I860) 2 Sw. & Tr. 67. 

. (1877) 8 F.D. 1; but see Brook v. Brook (1861) 9 H.L.O. 193, at p. m, 

where Eord Campbell, b.C., treated Simonin v. Mallac, supra, as a demdon 
^ turning on the form of the mamage ceremony. 

Ante, pp. 760-761. 
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consents as matters of form because they do not affect the validity 
of the marriage, 'while there is less reason for doing so in the case 
of a foreign law which may have this effect, such as that with 
which the court was concerned in Shnonin y. There was, 

however, an additional consideration which may haA^e influenced 
the Court of Appeal, when deciding Sottomuyar v. De Barros^^' 
to characterise the prohibition with which Smioriin v. Mallac""^ 
was concerned as a matter of form. It was not absolute, but 
subject to dispensation proAuded the procedure laid down in Articles 
151—2 of the French Civil Code was followed. In this respect, it 
differed from the prohibitions against marriage without parental 
consent imposed by Article 148 of the French Civil Code on sons 
under the age of 25 with which the Court of Appeal was concerned 
in the later case of Ogden v. Ogden*^^ Nevertheless, the provisions 
of Article 148 were characterised as matters of form,^^ and Dicey’s 
opinion was that consent either affects capacity or else it does not, 
and to mix the two views would merely confuse the issue.^^ 

Tn ^ Ogden, v. t he responde nt to a nullity petition on 

the ground of her bigamy a defence that her fcrs t 

ma ^iage, which was celebrated in England, was void on the grou nd 
of the absence of the ^onsent nf tbp pfliymt-g^nf KnghSnfl 

who was domiciled in France . The French court had annulled th e 
fir st marriage^ but its decree was not recognised as effective in 
En gland, although such a decree would now almost certainly b e 
tr eated as valid bv the English courts.^" For the purpose of the 
present discussion, the case can therefore be treated as one in 
which the marriage had not been annulled in France. 

It seems that the marriage was only voidable under French 
la w in the sens^hat it was valid unless and until a decree of 
nu llity was prdhoimcecl.^^ In these circumstances the decision 
of the Court of Appeal in favour of the validity of Mrs. Ogden’s 
first marriage appears to have been inevitable, for they could hardly 
have pronounced a decree of nullity in proceedings to which the 
first husband was not a party. Therefore it is submitted that the 


60 (I860) 2 Sw, Tr, 67; 15 B.Y.BJ.L. 55-56, 77-81. 

61 (1877) S P.D. 1. 

(I860) 2 Sw. & Tr. 67. 

63 [1908] P. 46. See the discussion in Cheshire, p. 288 et seq . ; Westlake, s. 28, 
and Faleonbridge, pp. 48-53. Contrast Compton v. Bearcroft (1769) 2 Hagg. 
Cons. 430, with the Sussex Peerage Case (1844) 11 CL & F. 85, at p. 151, per 
Lord Brougham. It is submitted that the latter decision is not in point 
because the Royal Marriage Act, 1772, imposes a private status on the 
descendants of George n aiS its provisions are not analogous to a foreign law 
with regard to parental consent whidi is applicable to the entire community ; 
see First Exception to the Buie, post, p. 777. 

66 [1908] P. 61, 66-7. 75. 

63 5th ed., pp. 966-7, n. (t); cf. Macdougall v. Ckitnauis [1987] S.C. 390 at 
pp. 405-6, per Lord Moncreiff. 

66 [1908] P. 46. 
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case cannot be treated as having established a general principle 
that the requirements of foreign law as to parental consents to 
marriage must always be treated as a matter of form, for the 
remarks as to characterisation were strictly unnecessary to the 
decision. 

In these circumstances it seems that, subject to the dicta quoted 
above concerning Simonin v. Mallac,'^^ in which case the problem 
of characterisation was not discussed, the question as to how such 
requirements as those which have been considered should be 
characterised is an entirely open one, and the answer may well 
vary from case to case according to the provisions of the relevant 
foreign law. 

(ii) Exterritoriality* Th e subjects of a State are, und er certain 
ci rcumstances, when m fact not residing within the limits of such 
S tate. _cQnsidered by a fiction of ^aw tQ__b e resident and to 

be subject to its law s. This fiction is \jtTmt^xieTritoriaLity7 '^ 

Th e effect of exterritoriality as regards ma rriage that where 
it applies a marriage is valid thoug h n ot celebrated 
tSe ordinarv localiorms of the place of celebration, an d is treated 
as ^thmigh it had been in fact celebrated in the coun try in which 
it k Riippnft^dJiy a fiction of law to have been solemnised ."^ ^ 

The principle of exterritoriality applies to marriages celebrated 
in the mansion of an ambassador; and it formerly applied to 
marriages celebrated at foreign factories and certain places, mainly 
in the East, in which Europeans enjoyed the privileges of exterri- 
toriality; and possibly also to marriages on board ship, and to 
marriages within the lines of a British army which have been held 
good at common law, although as these cases may equally weU be 
covered by sub-clause (iii) of the Rule under consideration they are 
discussed later. As the first class of marriage is now subject to 
English Marriage Regulations, which generally render compliance 
with the local form essential, and as there are now practically no 
places in which the privileges of extra-territoriality are enjoyed, 
while marriages on board a British ship and within the lines of a 
British army will usually fall within sub-clause (iv), the cases 
coming within sub-clause (ii) thereof are now of little importance. 

(a) MamiageB at EmbassiesJ^ — ^Marriages celebrated at the 
mansion of an ambassador between subjects of the state he repre- 
sented were good if celebrated according to forms held valid by its 
laws ; and it seems that a marriage between British subjects at the 
British embassy in a foreign country according to the rites of the 

^ Ante\. 766. 

7^,(1860) 2 Sw. (fe Tr. 67. 

See Oppentbeim, International Law (6i;h ed.), Vol. I, Pt. m, Ohap. H, i 9. 

Lloyd V. Petitjeark (1839) 2 Curt. 251; EsU y. Smyth a354) 18 Beav. 112j 
' BaiUt y, Bmlet (1901) 17 T.L.E. 3X7. 
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Church of England would have been valid although it did not 
comply with the local law as to form."® 

This privilege of exterritoriality probably extended apart from 
statute only to cases where both parties were subjects of the 
ambassador’s sovereign, as in Bailet v. or were members 

of the ambassador’s suite. It certainly did not extend to cases 
where neither of the parties were his subjects. Thus, in Pertreis v. 
Tondear^’^^ the marriage between H, a foreigner, in the suite of the 
Spanish ambassador, and W, who was not a Bavarian subject, was 
celebrated at the chapel of the Bavarian ambassador in London, and 
it was held invalid. 

(b) Ma rriage at foreign factories. *^ — It was at one time common, 
parti cularly in the East, for the government of the country to allow 
to foreigners, at any rate within the limits of nr trade 

settlements, the use of tbeir own laws. In this case the settlement 
was regarded as part of the country to which it belonged, and 
persons marrying there might make a valid marriage by celebrating 
it according to the law of that country. 

(iii) Use of the local form impossible. Sub-clause (iii) applies 
to marriages in countries where it is strictly impossible for the 
parties to use a local form. 

The impossibility may arise from the country being one where 
no local form of marriage recognised by chdlised States exists, as 
where the marriage takes place in a land inhabited by savages, or 
it may arise from the form being one which it is morally or legally 
impossible for the parties to use. On this ground, a marriage 
between Protestants, celebrated at Rome by a Protestant clergy- 
man, was admitted to be valid by Lord Eldon, on its being sworn 
that two Protestants could not there be married in accordance with 
the lex loci, as no Roman Catholic priest would be allowed to 
marry them.®^ On the same ground, marriages in heathen or 
Mahomedan countries would be held valid, even though not in 
accordance with the local form. 

That sub-clause (iii) may apply, there must be an impossibility 
amounting to an insuperable difficulty in complying with the locrf 
form. ‘ Where persons [are] married abroad, it [is] necessary to 
show that they were married according to the lex loci, or that they 
could not avail themselves of the lex loci, or that there was no 
lex lociJ Mere difficulty in fulfilling the conditions imposed by 


EsU V. Smyth (1854) 18 112; see Foreign Marriage Acl, 1892, s. 23, 

post, p. 775. 

V. Peiitjmn (1839) 2 Curt. 251. 

(1^1) 17 T.L.B. 317, where, however, the marriage was at a consulate. 

(1790) 1 Hagg.Cons. 136. 

Higgs v. Higgs (1920) 36,T.L.B. 690. 

n Lori Cloncufry^s Case (1811); Cruise on DigniUes, p. 276; Westlake, s. 26. 
The Boman law was, as Westlake points out, incorrectly stated: see Sussesi 
Peerage Case (1844) IX CL & F. 84, 152. 

«2 Per Bldon, C. ; Cruise on Dignities, p. 276. 
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the local law is not enough. Thus the fact that the law of a 
country does not allow persons to intermarry who have not resided 
i there for six months does not enable British subjects who have 
resided there for a shorter period to make a valid marriage without 
complying with the requirements of the local law.®® 

Where the impossibility of complying with the local form does 
amount to an insuperable difificulty, the question arises as to what 
form is necessary in order that the ceremony may be held to 
constitute a valid marriage according to English law. It was 
decided in E. v. that the presence of an episcopally 

ordained priest was essential to the validity of a marriage celebrated 
in Ireland and a similar decision was again reached by the House 
,^of Lords in Beamish v. Beamish in which it was held that the 
fact that the husband was himself in Holy Orders was not suflBicient. 

The conclusion does not appear to be justified historically, 
because it seems that, prior to the Council of Trent, 1545-63, it 
was sufficient, so far as the canon law of marriage was concerned, 
for the parties to take each other as man and wife. The decrees 
of the Council of Trent were not promulgated in England, where 
the canon law applied prior to Lord Hardwicke’s Marriage Act of 
1753.®® 

R. V. Millis was not followed in the Canadian courts or in 
the Supreme Court of Bombay,®® and it was severely criticised in 
the Ecclesiastical Courts.®® The decision has now been held to 
have been confined to marriages celebrated in England and 
Ireland,®^ and the principle under consideration can hardly apply 
to such a marriage. 

Accordingly, it is clear that where sub-clause (iii) is applicable, 
firstly the marriage need not be celebrated in a church or chapel,®^ 
secondly, although the marriage is valid if celebrated without 
banns or licence before an episcopally ordained priest, either of the 
Church of England ®® or of the Church of Rome,®^ or presumably 
of the Greek Church, it is also valid if celebrated before a clergy- 
man who is not episcopally ordained, for example, a Methodist 

83 Kent v» Burgess (1840) 11 Sim. 361. 

84 (1844) 10 Cl. & F. 634. 

85 (1861) 9 H.L.C. 274;, see also Du Moulin v. DrmU (1860) 13 Ir.G.L.E. 211 
88 Pollock and Maitland, Hist, of Eng Law, ii, 370-372; Cheshire, p. 428, n. 3, 

87 (1844) 10 Cl. & F. 634. 

88 Breahey v Breakey, 2 U.C.Q.B. 349. 

89 MacLean v. Gfistall (1849) Perry’s Oriental Cases 76. 

88 Catterall v, Caiierall (1847) 1 Bobb.Bcc. 680; see also Catherwood v, Ga^hn 
(1844) 13 M. & W. 261. 

91 Wolfenden v. Wolfenden [1946] P. 61; approved by the Court of Appeal in 
Avi V. Aft [1948] P. 83, 86. 

9« Ruding v. Smith (1821) 2 Hagg.Cons. 371; Smith v. Maxwell (1824) By. & 
H. 80. ^ 

88 miUps V. PhUUps (1921) 38 T.L.R. 160. 

84 Lautour v. TeesdaU (1816) 8 Taunt. 830. 
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minister,®^ or a minister of the Scottish mission in China, and 
thirdly, the marriage need not be celebrated in the presence of 
witnesses.®^ After the decision in Wolfenden v. Wolfenden,"^^ and 
in view of the English law prior to Lord Hardwicke’s Act, it seems 
to follow that it should be suflScient in such a case if the parties 
take each other for man and wife per verba de prsesenti, but there 
is no case directly in point, as the decisions which accord recogni- 
tion to such marriages have all turned on the local law,®® and it 
is just possible that the court might require to be satisfied that 
there was no suitable person to celebrate the marriage, or that it 
was impossible for the parties to take advantage of the provisions 
of the Foreign Marriage Act, 1892.^ 

The principle applied in Wolfenden v. Wolfenden- is that 
Bri tish subjects who sett le in a newly discovered country or a 
co untry whose marriage laws are ob\douslv inapplicable to t^m 
o nly take s q_ much oL English law with them as can be applied in 
the circumstances, and there seems to be no reason why such a 
r ule should not be held to validate^ marriages nn B ritish ghipiT 
which da not comply with thft of En glish law as Jto 

fomsa*-. A siihilar principle may explain the validity at common 
law of marriage within the British lines.^ But marriages on board a 
British ship and marriages within the lines of a British Army will 
now normally fall within sub-clause (iv) of the Rule. 

In the former editions of this work, however, marriages on 
board ship and within the British lines were dealt with under the 
principle of exterritoriality. So far as the former are concerned, 
the only relevant English authority appears to be Cvilmg v. 
Cnllingf^ in which a marriage celebrated by a clergyman of the 
Church of England on a British man-of-war on a foreign station 
without banns or licence was held valid. If the principle of 
exterritoriality is treated as applicable to such a case, dilBculties 
at once arise as to what law is applicable to marriages on a British 
ship. Should it be English law? The law prevailing in the port 
of registration? Or that of the domicile of the parties? There 
is no authority on this problem, and it is submitted that it would 
be avoided by the application of the principle laid down in 
Wolfenden v. Wolfenden ^ and that a marriage per verba de prsesenti 

Lighthody v. West (190S) 19 T L.B. 319- 
Wolfenden v. Wolfenden [1946] P. 61. 

Ussher v. Usslier [1912] 2 Ir.R. 44S- 

98 [1946] P. 61. 

99 AntSj p. 764, 

1 But see s. 23 of that Act, posi^ p.. 775. 

2 [1946] P. 61. 

3 R, V. Brampton (1808) 10 East 282; Burn v. Farrar (1819) 2 Hagg-Cocs. 369; 
cf. the Waldegrave Peerage Case (1837) 4 Cl. & E. 649 which turned upon the 
construction of a statute. 

[1896] P. 116; cf. Du Moulin v- Dmitt (1860) 13 Ir,C.L.E. 212 where the 
principle of v, Millte (1^4) 10 Cl. & E. 534 was apphed. 

3 [1946] P. 61 ; see also CSheshire, p- 433. 
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on a ship on the High Seas should be treated as valid under 
sub-clause (iii). 

So far as marriages within the British lines are concerned, these 
will now generally fall within sub-clause (iv), but it was laid down 
in R, V. Bram'pton,^ in which the marriage actually took place 
before a priest, that verba de prxsmti would suffice in such a case 
and, in view of the restrictions which are now placed on the extent 
of the decision in R. v. Millis,'^ this case can be treated as 
illustrative of sub-clause (iii). 

The eases as to marriages held valid on account of the impossi- 
bility of complying with the local form are not numerous, and refer 
to the marriages of British subjects. It may, however, be assumed 
that, when compliance with the local form is impossible, our courts 
will hold the marriages of foreigners valid, at any rate if held good 
by the law of the country where the foreigners are domiciled. If, 
for example, H and W, Italian subjects domiciled in Italy, 
intermarry in China in accordance with a form held under the 
circumstances valid by the Italian tribunals, our courts will 
probably hold the marriage good. 

(iv) Marriages of members of the Forces serving abroad. 
Section 22 of the Foreign Marriage Act, 1892,® as originally enacted, 
provided that all marriages celebrated within the British lines by 
any chaplain or other person acting under the orders of the 
commanding officer of a British Army serving abroad should be 
as valid in law as if solemnised within the United Kingdom with 
all requisite formalities. Section 1 of the Foreign Marriage Act, 
1947, provides that section 22 of the Act of 1892 shall be deemed 
always to have had effect as though the ‘ Army ’ included the 
Navy and Air Force, and ^ British lines ^ included any place at 
which any part of the forces serving abroad was stationed.® 

Section 2 of the Act of 1947 substitutes a new section 22 for 
the original one in the Act of 1892. It provides that marriages 
between persons of whom at least one is a member of His Majesty’s 
Forces serving in foreign territory, or otherwise employed in such 

6 (1808) 10 Bast 282. 

7 (1844) 10 Cl. & F. 034. 

s Substantially re-enacting part of 4 Geo. IV, c. 91, s. 1. 

® Section 1 (2) provides that where parties to a marriage validated by s. 1 have 
remarried prior to April 24, 1947, the first marnage shall be deemed to have 
been dissolved immediately before the solemnisation of the second.^ It is 
interesting to speculate (i) why the first marriage should be notionally dissolved 
and not annulled for it would presumably be a void marriage (see ante, p. 245) ; 
and (xi) as to the extent to which the principle discussed under sub-clause (iii) 
above might render valid marriages which did not come within s. 22 of the 
Act of 1892 (see ante, p.. 769). Section 12 of the Act of 1892 (repealed by 6. 4 
of the Act of 1947), provided for marriages on board His Majesty’s ships on a 
foreign station by or before the commanding of&cer. The new s. 22 of the 
Act of 1947 now applies to such marriages (see Foreign Marriage Act, 1947, 
6 . 2 ( 3 )). 
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territory as may be directed by Order in Council, may be cele- 
brated by a chaplain serving with the naval, military or air forces 
in such territory or by anyone authorised by the commanding 
ojSicer of such forces. Such marriages shall be as valid in law as 
if solemnised in the United Kingdom with a due observance of all 
forms required by law. The section dees not apply to Dominion 
Forces,^® and the term ^foreign territory’ does not include any 
part of British territory. 

The operation of the section depends, as does that of the other 
provisions of the Foreign Marriage Act, 1892, very largely on Orders 
in Council,^- but it may apply to marriages of persons of whom 
neither is a British subject, and, like the original section 22 of the 
Act of 1892, it is largely declaratory of the common law, and that 
is -why it requires separate treatment. The other provisions of the 
Act of 1892 are not declaratory of the common law, for they cover 
a number of cases in which it would be perfectly possible for the 
parties to avail themselves of some local form of marriage. 

(v) Marriages under the Foreign Marriage Act, 1892. * All 

marriages between parties of whom one, at least, is a British 
gu bjeefT solemnised in the manner in this Act |i^'oreign Marriage 
Act, ,1892] pro vided, in any foreign country or nlace^ by nr befor e 
a niamage within the raining of this Act, shall be as vali d 

in law as if the same had been solemnised in the United Kingdom 
with a due observance of all forms required by law.’^^ 

These words give the effect of the Foreign Marriage Act, 1892, 
It provides modes in which (independently of the local form) a 
British subject may contract a valid marriage in a country outside 
the United Kingdom, The marriages to which it applies fall in 
substance under three heads : — 

(a) A marriage solemnised by or before a British ambassador ^ 
residing in a foreign country to the Government of which he is 
accredited at his official residence. 

(b) A marriage solemnised by or before a British consul at his 
official residence.^® 

(c) A marriage solemnised by or before a Governor, High 
Commissioner, Resident, consular or other officer, at his official 
residenceA^ 

The marriages under heads (a) and (b) must, apparently, be 

Foreign Marriage Act, 1947, s. 3. * 

u Ibid,, s. 2 (2). 

Post, p- 775, n. 26. ^ ^ 

12 Le,, other than a marriasfe within s. 22 of the Foreign Marriage Act, 1892. 

14 Foreign Marriage Act, 1892, s. 1. ^ ^ 

12 Or any officer prescribed as an officer for solemnising marriage in the omcial 

house of such ambassador. Compare Foreign Marriage Act, 1892, ss. 1, 8, 11 

(1) (a) and (h), and (2) (<?); Watts v. WatU (1922) 38 T.L.B. 430. 
i« Foreign Marriage Act, 18^, ss, 1, 8* 11 (2) (h). 

17 Ibid., ss. 1, 8, 11 (2) (c). * 
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solemnised outside British territory. A marriage under head (c) 
(e.g., by a Gk)vernor) may be solemnised at a place within British 
territory.^ ^ 

For all details, the reader should consult the Foreign Marriage 
Act, 1892, and the Orders in Council made thereunder, but the 
following general points deserve notice : — 

(1) Although it might appear at first sight that a marriage duly 
solemnised under the Foreign Marriage Act, 1892, is valid as regards 
form (in the wide English sense of the term) even though the local 
form be not observed,^® in practice it is normally essential that the 
requirements of the lex loci celebrationis should be complied with on 
account of the provision of the Marriage Regulations referred to 
below. 

(2) The Foreign Marriage Act, 1892, has no bearing upon the 
capacity of the parties to intermarry. A marriage solemnised under 
that Act (e.g., at a British consul’s ofiBlcial residence) is ^ as valid 
in law as if the same had been solemnised in the United Kingdom 
with a due observance of all forms required by law’,^® but a 
marriage so solemnised in the United Kingdom may be mvalid if 
the parties are incapable of intermarriage under the law of their 
domicile.^^ Hence a marriage (e.g., before a British consul) would 
also be invalid if the parties were under an incapacity to intermarry 
by the law of their domicile. 

(3) A marriage under the Foreign Marriage Act, 1892, is subject 
to the provisions of the Act as to the authority of the marriage 
ofiicer by or before whom the marriage is celebrated, as to the due 
observance of the required formalities, and the like.®® And 
generally the right to solemnise, and the solemnisation of any 
marriage within the Act, is subject to ^ marriage regulations to 
be made by Order in Council.®® But once solemnised the marriage 
cannot be impugned by reason of failure to reside for such time 
as may be prescribed or by reason of lack of due consent, nor can 
any proof be given of want of authority on the part of the officer 
who solemnised the marriage.®^ 


IS Foreign Marriage Act, 1892, s. 11 (2) (o). 

IS In Hay v. Northcote [1900] 2 Ch. 262 it was held that a marriage celebrated 
in accordance with the provisions of the Consular Marriage Act, 1849, remained 
valid notwithstanding a foreign nullity decree pronounced by the court of 
the husband’s domicile; sed qumre whether this case should be followed in 
view of the decision of the House of Lords in Sahesen v. Administrator of 
Austrian, Property [1927] A.C, 641; see ante, p. 382. 

20 Foreign Marriage Act, 1892, s. 1. 

21 Sottomayor v. De Barros (1877) 3 P.D. (C.A,) 1. See Eule 168 (1), p. 768, 
ante, and Eule 169, p. 779, post Note that the consents necessary are 
to be those of English law. Foreign Marriage Act, 1892, s. 4 (1), as amended 
by s. 6 of the Foreign Marriage Act, 1947. 

22 Marriage Act, 1892, ss, 13-16, see also Foreign Marriage Act, 1947, 

23 Foreign Marriage Act, 1892, s. 21, as amended by the Foreign Marriage 
Act, 1947, s. 4 (2). 

24 Foreign Marriage Act, 1892, s. 18, 
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Upon these regulations, which may be made either generally or 
with reference to any particular case, or class of cases, depends 
to a great extent the operation of the Act. 

(4) It is an aim of the Act to prevent conflicts of law. 

Marriage regulations may prohibit or restrict the exercise by 

marriage officers of their powers under the Act ‘ where the exercise 
of those powers appears to Her Majesty to be inconsistent with 
international law or the comity of nations 

^ A marriage officer [it is further provided] shall not be required 
to solemnise a marriage, or to allow a marriage to be solemnised 
in his presence, if in his opinion the solemnisation thereof would 
be inconsistent with international law or the comity of nations 
Against his refusal to do so there is an appeal to a Secretary 
of State,-® 

The above section of the Foreign Marriage Act, 1892, would, it 
may be conjectured, hinder the marriage under the Act (e.g,, in 
Portugal) of persons, such as first cousins, held by Portuguese law 
to be incapable of intermarriage. 

(5) ‘Nothing in this Act,’ it is provided, ^ shall confirm or 
impair or in anywise affect the validity in law of any marriage 
solemnised beyond the seas, otherwise than as herein provided, and 
this Act shall not extend to the marriage of any of the Royal 
family.’ 

It appears that imder this section any marriage whether 
celebrated before or after January 1, 1893,®® which would have 
been legally valid if the Act had not been passed, still remains \"alid. 
Hence, not only is any marriage valid which is celebrated according 
to the local form, but also any marriage which is valid imder 
the principle of exterritoriality or under sub-clause (iii) of this Rule. 

Dicey suggested, however,®^ th at it \<t a. possjbje interpretat ion 
of the Foreign Marriage Act, 1892, that it makes invalid marriag es 
which ought to be celebrated in accordance with its provisions and 
are not so celebrated ; but, as he pointed out, this construction of 
the Act is not required by its general scope, and is hardly con- 
sistent with s. 23, or with subsequent authorities.®® 

25 The principal Orders in Council now in force are: S.R. & O. (1913) 1270; 
(1925) 92; (1933) 976; and (1947) 2875. For previous S.B. & 0. see Bversley 
and Craies, Marnage Laws of the British Empire (1910), 126-133. 

26 Foreign Marriage Act, 1892, s. 21 (1) (a). ^ 

2^ Ibid., s. 19. Note the provisions of the Marriage with _ Foreigners Act, 1906, 
designed to ascertain whether any proposed marriage in England or abroad 
between a British subject and an ahen will be held valid by the courts of 
the latter’s country are ineffective because no Order in Conncil has been made 
Tinder the Act. See Cheshire, pp. 424-427. 

28 Foreign Marriage Act, 1892, s. 19. 

29 Ibid,, s. 23. 

39 The date when the Act came into operation. 

31 5th ed., p. 74T n. (gl 

33 Oidling V. Culling [1896] P. 316 ; PhiiUps v. Phillips (1921) 38 T.I 1 .E. 150 and 
Wolfendm v. Wolfenden [1946] P. 61. In of these cases resort might 
have been had to the provisions of the Act, but it was not, and the marriage 
was nevertheless held good. 
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(6) Nevertheless the provisions of the Foreign Marriage Act 
1892, lessen the importance of the other forms in which a marriage 
may be duly celebrated, enumerated in sub-clauses (i), (ii) and (iii) 
of Rule 168. 

Illustrations 

(1) Ca'pacity. 

1. In 1871, W, domiciled in England, married an Italian subject domiciled 
in Italy. After the death of her first husband, W, being still domiciled in 
Italy, married H, the brother of her deceased husband, in 1880. H was also 
an Italian subject domiciled in Italy. The dispensation required for the 
marriage by Italian law was obtained both from the civil and from the 
ecclesiastical autliorities, and tlie second marriage was celebrated in Milan 
both civilly and in church, according to Roman Catholic rites. The marriage 
is valid in England because it is valid by Italian law although it was invalid 
by the then English law.^^ 

2. H and W are Portuguese subjects domiciled in England. Being first 
cousins, they are, by the law of Portugal, incapable of contracting a valid 
marriage with each other. They are duly married in London, according 
to the forms required by English law. Their marriage is valid in 
England.^^ 

(2) (i) Local Form 

3. H and W, British subjects domiciled in England, are married at Madrid 
without banns or licence by a Roman Catholic priest The marriage, if valid 
by Spanish law, is valid here, although not celebrated according to the forma 
required by English law.^s 

4. H, an English infant domiciled in England, wished to marry W who was 
also domiciled in England. To evade the opposition of his guardian, H went 
to Scotland, and resided there for four weeks. W then joined H in Scotland, 
and they were privately married there in 1939 per verba de prcesenti, ie, by 
the mere statement in the presence of witnesses that they are man and wife. 
The marriage is valid in England.®® 

5. H and W are French subjects domiciled in France. H cannot obtain 
his father’s consent to the marriage. To avoid the necessity of such consent, 
H and W come to England, and are there married by licence in accordance 
with English law. The marriage is voidable in France for want of due 
consent, but it is valid in England®^ 

6. W, domiciled and resident in England, executes a power of attorney 
authorising X to act as her proxy at the ceremony of her marriage to H, 
who is domiciled and resident in the Argentine. The marriage is duly 
celebrated by proxy in the Argentine, and is valid in England because proxy 

Re BozzellVs Settlement [1902] 1 Ch. 761. The marriage would now be 
valid in England under the Deceased Brother’s Widow’s Marriage Act, 1921, 
but the principle of the decision would still apply to marriage with a divorced 
husband’s brother celebrated during the lifetime of the former husband 

84 Compare Sottomayor v. De Barros (1877) 3 P.D. (C.A.) 1 with Sottomayor v. 
De Barros (1879) 6 P.D. 94. The marriage would he valid if only one party 
were domiciled m England under the anomalous first Exception to Rule 169, 
post, p. 784. 

85 Swift V. Kelly (1835) 3 Knapp 267. 

88 Compton V. Bearcroft (1769) 2 Hagg.Cons. 444 n.; cf. Dalrymple v. 
Dalrymple (1811) 2 Hagg.Cons. 64. Residence of one party was required 
by the Marriage (Scotland) Act, 1866. A marriage per verba de prmenii^ 
cannot now take place in Scotland (Marriage (Scotland) Act, 1939, s. 6), 

87 Bimonin v, Mallao (I860) 2 Sw. & Tr, 67; Ogden v. Ogden [1908] F- 
‘ (C.A.) 46. 
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marriages are valid according to the law of the Argentine altliough they 
invalid if they take place in England 

(iii) Local form impossible, 

9, H and W, who are domiciled in England, are married without banns or 
licence in a remote part of China by a minister of the Scottish missionary 
church, who is not a person authorised to perform marriages under the Foreign 
Marriage Act, 1892. The marriage is valid because it is a good common law 
marriage notwithstanding the fact that the minister was not episcopally 
ordained, although it would have been invalid for this reason quite apart 
from the absence of banns or licence had it been celebrated in England or 
Ireland 

10, H and W, British subjects domiciled in England, are married by a 
clergyman of the Church of England without banns or licence on a man-of- 
war on a foreign station. The marriage is valid although it does not come 
within the provisions of the Foreign Marriage Act, 1892.^2 

11, H and W, British subjects domiciled in England, are passengers on 
board a British ship. The ship is wrecked on a desert island. The crew and 
the passengers are saved hut have no means of leaving the island. H and %V 
wish to marry. There is no local form of marriage to follow. There is no 
minister in Holy Orders or otheri\dse among the shipwTecked persons. H 
and W marry per verha de prcesenti in the presence of their companions* 
(Semble) the marriage is valid>® 


Exception 1." — A marriage is not valid if either of th e 
p arties, being a descendant of George II, marries in 
c oDtravention of the Royal Marriage Act, 1772 . 

Comment 

The Royal Marriage Act enacts in substance that, subject to 
certain exceptions^® and limitations, no descendant of George H 
shall be capable of contracting matrimony without the previous 
consent of the sovereign and that any marriage of such descendant, 
without such consent shall be null and void. 

In the Sussex Peerage H, a descendant of George 11, 

married W at Rome, in accordance with the form required by the 
lex locif without having obtained the consent required by the Act. 
He was, however, under no disability, either by English or by 
Roman law, except that which might arise from the contravention 

3» Apt V. Apt [1948] P. 83. 

Wolfenden v. Wolfenden [1946] P. 61. 

^2 Culling V. Gulling [1896] P. 116. 

^3 Ante, p, 771; see Fraser, Husband and IFi/e, 2nd ed., p. 312.^ 

^ * There is no necessiiy to make an exception, as is sometimes done, for 
marriages regarded as incestuous by the general consent of Chiistendom, 
because no country with which the communion of private inteniational law 
exists has such marriages ’ : Westlake, s. 21. Dicey regarded this observation 
as sound and it led to the omission of the Exception referred to which, taken 
from Stpry^ ss. 113 (a), 114, appeared in the ferst edition of this work. 

See especially) s, 2. as to mamage of descendant of George U, when above 
tfwenty-five years of age, 

(1844) 11 Cl & F. 85. 
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of the Royal Marriage Act. His marriage was held by our courts 
to be absolutely void and the offspring illegitimate. 

The case gives rise to two remarks : — 

(1) Though H was in fact domiciled in England and a British 
subject, his marriage would, in all probability, have been held 
invalid had he been domiciled at Rome, and probably even had 
he been an alien. The Act appears intended to apply to all the 
descendants (with a limited exception) of George II ; and, if this 
be the intention of the legislature, all courts administering English 
law must, of course, give effect to it. 

(2) It is probable that foreign courts would not give effect to 
the provisions of the Royal Marriage Act in the case of persons 
who were not British nationals at any rate unless they were 
domiciled in England, and that our courts on the other hand, 
would refuse to give effect to a similar law passed (e.g., by the 
Swedish Parliament) in the case of a person not domiciled in 
Sweden. The incapacity, in short, produced by such a law would 
be regarded as constituting a privative status, which was not 
entitled to recognition by the courts of any other State."^® It is 
submitted that this is overlooked by those who use the decision 
in the Sussex Peerage Case in support of an argument for the 
differentiation between absolute and qualified prohibitions on 
marriage without parental consent.®® 

Exception 2. — A marriage is, probably, not valid if either 
of the parties is, according to the law of the country 
where the marriage is cele b rated, imder an 
ineapacitxLAoHifta rrv the other ~ 

Comment 

We stlake says ^ it is . . . ind ispensable to the validity of a 
mar riage'^SS: The Lex locChctm b^ sS is ff e g^ - se . 4ar aTIwards Jdie 
ca^pSci W of t^ parCies to contr a ct whether in respect of the 
pr ohibited degrees of consanguinity o r affinity, or m respect Ji Lanv 
other cause of incapacity, absolute or relative \ 

Although the cases he cites do not necessitate the adoption of 

Viz.j the issue of princesses marrying into foreign families. It is from this 
exception that the inference may be drawn that the Act applies to descendants 
of George II, who may not be British subjects. But see 4 & 5 Anne, c. 16, 
regarding the naturalisation of Sophia of Hanover and her descendants (now 
repealed by the British Nationality Act, 1948). 

See Bnle 111, p. 465, ante, and Exception 9 to Buie 169, post. 

(1844) 11 CL & E. 86. 

Cheshire, p. 288, ante, p. 767, n. 63. , ^ 

Section 19, citing Scrimshire v. Berimshite (1752) 2 Hagg.Gons. 395; Middleton 
V. Jamenn (1802) 2 Hagg.Oons, 437, and Balrym'jfle v. Dalrymple (1811) 
2 Hagg.Gons. 64. 
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this doctrine, Dicey treated it as essentially reasonable/' and it 
is accepted by Professor Cheshire.^® 

In Re Alison^s Trusts it was held in the case of a marriage 
in Persia that the incapacity of the wife, an Armenian Protestant, 
to contract marriage under the law of her church -while she was 
pregnant invalidated her marriage to an English Protestant which 
was celebrated by a Roman Catholic priest. Under the lex loci 
celebrationis y the religious matrimonial law of the parties was 
applicable, and, although the marriage was invalid because the 
form of celebration was not in accordance with the lex loci, the case 
is to some extent an authority for the proposition under discussion, 
because it was in part decided on the question of capacity. 

Illustrations 

1 H and W are British subjects. They are both domiciled in Ontario 
W is the niece of H’s deceased wife. In 1910 H marries \V in a church in 
liOndon in accordance with all the formahties required bj' English law. 
According to the law of Ontario the marriage, if celebrated in the province, 
would be valid.^® The marriage beh;^^een H and W is probably not valid in 
England. 

2. H, and W his first cousin, are British subjects domiciled in England. 
^\'llile travelling in Portugal, where first cousins are legally incapable of 
marrying one another,®^ they are married in a Portuguese Church, in accordance 
with the formalities required by Portuguese law. The marriage is (probably) 
not valid. 

3. The circumstances are the same as in Illustration 2, except that H and 
W are married not in a Portuguese Church, but at an English consulate in 
Lisbon, in accordance with the provisions of the Foreign Marriage Act, 1892. 
The marriage is (probably) not valid.®* 


Rule 169. — Subject to the Exceptions hereinafter 
mentioned, no marriage is valid which does not comply, 
as to both (1) the capacity of the parties, and (2) the 
form of the marriage, with Rule 168. 


5 3-Jief erring to Simonin v. Mallao {I860) 2 Sw. & Tr. 67 ; cf. Fenton v. Living- 
stone (1859) 3 Macq. 497, and Beottie v. Beattie (1866) 5 M, 181. 

Cheshire, pp. 277-78. 

5* aB74) 31 Ii.T. 638. 

Bevised Statutes, 1906, Chap. 105, e. 2. Such a marriage was m 1910 illegal in 
England, being legalised only by the h^rriage (Prohibited Degrees of Belation- 
ship) Act, 1931. The Illustration wcraid still be true of a mamage between 
an uncle, and Ms own niece, though valid in the place of their domicile. 

57 Sottomayor v. Be Barros (1877) 3 F.D. (C A.) 1. 

58 For the Act applies only to Form, ante, p. 774. 

5» Mette V. Mette (1859) 1 Sw. & Tr. 416; Brook v. Brook (1861) 9 H-L.G. 198; 
Sottomayor v. Be Barros (1877) 3 P.D. 1; Re Be WUton [1900] 2 Ch. 920; 
Westlake v. WesUake [1910] P. 167; Peal v. Peal [1931] F. 97; Re Paine 
[1940] Gh. 46; Miller v. Allison £1917] 2 W.W.R. 231; Bejardin v. Bejardin 
[1932] 2 W.W.B. 237. 

88 Kent V, Burgess (1840) 11 Sim. 361; Re McLoughUn (1878) 1 L.B.lr. (Ch.) 
421; Laoon v. &ggms a822) 3 Stark. 178; BuUer v, Ffefinwm &756) Ambl. 
301; Re Alison a874) 31 L.T. 874; Catlerwood v, CasUm (1844) 13 M. ^ W. 
261; B, V. Byrne (1867) 6 N.S.W. 802. 
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are domiciled, in another country, is not to be held valid if, by 
contracting it, the laws of their own country are \’iolated. This 
proposition is more extensive than the case before us requires us 
to act upon, but I do not dissent from it.’ 

The principle that legal capacity to marry depends upon a 
person’s lex domicilii may be applied by our courts either to 
marriages prohibited by English law and celebrated in a foreign 
country, or to marriages prohibited by a foreign law and celebrated 
in England or in a foreign country. 

(1) Marriages prohibited by English lau\ Prior to the passing 
of the Marriage (Prohibited Degrees of Relationship) Acts, 1907-81, 
marriages within the prohibited degrees of affinity were void under 
the Marriage Act, 1835, and, on the principle under consideration, 
a marriage which contravened the provisions of this Act was held 
void, if one of the parties was domiciled in England at the time 
of the marriage, even if it was valid under the law of the place 
of celebration. The principle would still be applicable to marriages 
within the prohibited degrees of consanguinity or to marriages 
within the prohibited degrees of affinity in eases in which a divorced 
spouse was still alive at the date of the marriage.®^ 

The grounds of the invalidity of such marriages were thus stated 
in a case decided before the ride that capacity to marry generally 
depends on the law of the domicile was fully developed : — 

‘It is quite obvious that no civilised State can allow its 
domiciled subjects or citizens, by making a temporary visit to a 
foreign country, to enter into a contract, to be performed in the 
place of domicile, if the contract is forbidden by the law of the 
place of domicile as contrary to religion or morality, or to any of 
its fundamental institutions, 

‘ A marriage between a s ister of 

w ife, being Danish subjects domiciled in Denmark, m ay gogd 
aU o ver the world, and this might likewise be th^ 

w ere native-born^ English subjects, w^p had abapdouf^ 
E nglish domicile and were domiciled i n Denmark. _ But I am by 
nd means prepared to say that the marriage now in question ought 
to be, or would be, held valid in the Danish courts, proof being 
given that the parties were British subjects domiciled in England at 
the time of the marriage, that England was to be their matrimonial 
residence, and that by the law of England such a marriage is 
prohibited as being contrary to the law of God. The doctrine being 
established that the incidents of the contract of marriage celebrated 
in a foreign country are to be determined according to the law of 
the country in which the parties are domiciled and mean to reside, 

^ Brook V. Brook (1361) 9 H Xi.0. 198, m, 235, per Lord Si Xieonards. 

«« Westlake v. Westlake 11910} P. 67; Supreme Court of Judicature (CJousohda- 
tion) Act, 1925, s. 184 (1), proviso, as substituted by the Marriage (Pruhibited 
Degrees of Eelatiouship) Act, 1931, 5*3, 
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the consequence seems to follow that by this law must its validity 
or invalidity be determined.’ 

The reported cases establish that a marriage prohibited by 
English law will be void, although celebrated abroad, not only if 
both®^ parties are domiciled in England at the time of the 
marriage, but also if either the man or the woman is domiciled 
in England at the time of the iharriage. At one time it may have 
been possible to take the view that the prohibitions of English law 
applied to all persons whomsoever, whether they were British 
subjects or aliens, and wherever they might be domiciled,^® or to 
all British subjects, irrespective of their domicile, but the view 
that they apply only to persons domiciled in England, is now 
accepted by the courts and, it has been said, by Parliament. 

As we have seen,^® the actual decisons in the cases may be 
consistent with the view that capacity to marry depends upon the 
law of the matrimonial home of the parties, but the reasons given 
for these decisions do not support this view. Thus, in Re Pame,^^ 
the wife’s domicile at the date of her marriage to her deceased 
sister’s husband (prior to the Deceased Wife’s Sister’s Marriage 
Act, 1907) was English; the husband’s domicile was German and 
such marriages were valid under German law. England may have 
been the intended matrimonial home of the parties,^^ but the 
marriage was held to be void because English law was the law of 
the lady’s domicile at the time of her marriage, and ‘ by English 
law the lady had not the capacity to contract it 

‘>0 Brook V. Brook (1861) 9 H.L.C. 193, 212, 213, p&r Campbell, 0. The reference 
to matrimonial residence is clearly mcidental, and does not imply that the 
decision would have been otherwise if the matrimonial residence had been 
Denmaik, so long as the domicile was English. Of course, if the intending 
spouses go to Denmark to settle and marry there, they may at once, before 
marriage, acquire a domicile there. But see Cheshire, pp. 280-^1; Professor 
Cheshire’s views are discussed ante^ at pp. 762-763. 

Brook V. Brook (1861) 9 H.L C. 193; Be J)e Wilton [1900] 2 Ch. 481; see also 
Beal V. Beal [1931] P. 97, which involved the application of English law 
although the domicile was assumed to be Indian. 

Metie v. Mette (1859) 1 Sw. & Tr. 416 
Be Batne [1940] Ch. 46. 

70 Brook V. Brook (1861) 9 H.L.C, 193 at p. 230, 234, per Lord St. Leonards; 
for criticism see CoMmonwealth v. Lane (1873) 113 Mass. 458; the view is 
inconsistent with Re BozzellBs Settlement [1902] 1 Ch. 761. 

71 Mette V. Mette (1859) 1 Sw. & Tr. 416. 

73 Brock V. Brook (1861) 9 H.L.C. 193, at pp. 212-218, per Lord Campbell, L.C., 
and pp. 226-228, per Lord Cranworth. 

73 Be Be Wilton [1900] 2 Ch. 481; Be BozzellBs Settlement [1902] 1 Ch. 7^1; 
Chapman v. Bradley (1863) 33 Beav. 61 ; (1866) 4 De G-.J. & S. 71 ; Be Baine 
[1940] Oh, 46. 

74 5th ed, p, 763, n. (d), citing the Deceased Wife’s Sister’s Marriage Act, 1907, 
and subsequent statutes. For a discussion of the application of the Age of 
Marriage Act, 1929, see Morns, 62 L.Q.B. p. 170 (1946), 

73 Ante, p. 762, 

73. [1940J Oh. 46. 

77 5e-L.Q.B. 614; Cheshire, p. 283. 

73 [1940] Ch. 49. 
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(2) Marriages prohibited by Foreign Law, A marriage pro- 
hibited by the law of the country where both the parties are 
domiciled and celebrated in England or in a foreign country, is, 
though valid by English domestic law, invalid in England. 

So far as marriages celebrated in England are concerned, this 
was decided by the Court of Appeal in Sottomayor v. De Barros 
and, although there does not appear to be a reported case in 
which a marriage abroad which was prohibited by a foreign law 
has been considered, it is hardly conceivable that a different 
principle from that which regulates such marriages when celebrated 
in England should apply. 

Where only one of the parties is domiciled in a foreign country 
according to the law of which the marriage is prohibited, if the 
marriage is celebrated abroad, or if the other party is not domiciled 
in England, it seems that the general principle under consideration 
will invalidate the marriage. Although there is no authority pre- 
cisely in point there is the analogy of cases dealing with marriages 
prohibited by English law which have already been discussed. The 
Rule under consideration is, however, subject to an Exception 
where the marriage is celebrated in England and one of the parties 
is domiciled there, which is discussed below* 

It should perhaps be added that it has been suggested that 
the case of Sottomayor v. De Barros was not so much concerned 
with capacity as with illegality, but the point seems to be merely 
a verbal one, as, in either case, the impediment to marriage is one 
which operates independently of the intention of the parties and 
is accordingly rightly referred to the law of the antenuptial domicile 
of each. 


(2) Want of Form, 

No marriage is valid which, in respect of form, does not fal l 

togeth^ with that of its converse operation, has never been 
disputed, no further comment is called for here. 


Illustrations 

(1) Want of Capacity, 

1. H, domiciled in England, but resident in Rhode Island, marries there W, 
who is also domiciled in England and is the daughter of H’s sister. Such 
marriage is lawful in Rhode Island. The marriage is invalid in England.®^ 

2. H, domiciled and resident in Rhode Island, marries there W, his own 
niece. She is at the moment of the marriage domidled in England. The 
marriage is invalid in England, and would also have been invalid in England 
had H been domiciled there and W been domiciled In Rhode Island.®* 

3. H and W, Portuguese subjects domiciled in Portugal, were first cousins. 


7* (1877) 3 P.I>. (C.A.) Ij see Illustration 3 andn. 83, poBt 

Buvra, See Cgdm v. Ogden flSOSJ P. 46 at p. 74, and Foote, pp. 90-100. 

81 OtBrooh V. Brooh a361) 9 H.L.C. 193, and Re Be Wdton [1900] 9 Ch. 48E 

82 Be Paine [1940] Ch. 46; Mette v. Mette (1869) 1 Sw. Tr. 416. 
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and on that account incapable by the law of Portugal of intermarrying with- 
out the dispensation of the Pope. While residing in England, but not domiciled 
there, they were married according to the forms required by English law. The 
marriage was held invalid in England.®^ 

4. H and W, domiciled in Washington, are first cousins, incapable there of 
marriage, as ‘marriages between parties so nearly related are prohibited in 
nearly all civilised states’. They intermarried in British Columbia. Such a 
marriage is void by the law of their domicile, and would be held void in 
England, though such marriages are valid both in Canada and the United 
Kingdom and in most other civilised countries 

5. The facts are as in Illustration 4, except that one of the parties was at 
the time of the marriage, domiciled in British Columbia. (Semhle) the 
marriage would be held void in England. 

(2) Want of Form. 

6. In 1838,®^ H and W, English persons domiciled in England, are married 
at the English Church at Antwerp by a clergyman of the Church of England, 
in the presence of the British Consul. Formalities required in respect of 
residence and otherwise by Belgium law are omitted. The marriage is 
invalid.®® 

7. In 1833, H and W, Irish persons domioled in Ireland, go in England 
tlirough a ceremony of marriage celebrated by a Roman Catholic priest. The 
marriage is invalid.®’’ 

8. H and W, persons domiciled in Scotland, marry in England by acknow- 
ledging themselves to be man and wife in the presence of third parties. The 
marriage is invalid.®® 

9. H, a Frenchman, marries W, an Englishwoman and British subject, at 
the chapel of the French Embassy in London, without complying with the 
requirements of English law as to banns, licence, etc. The marriage is 
invalid.®® 


Exception 1. — The validity of a marriage celebrated in 
Eng land between persons ofV^oTn the one ESi an 
Englj5bT--a»d-4he- ^t^^ a foreign, domicile is n ot 
a ffected bv anv incanacity Which, though exist ing 
un der the law of such foreign domicile, does not 
ex ist under the law of Engl and.*'" 

Sottomayor v, De Barros (1877) 3 P.P. (O.A.) 1. Though in the judgment of 
the court stress is laid on the marriage being by Portuguese law ‘ mcestuous *, 
and on the fact that the parties were Portuguese ‘ subjects *, these matters are 
almost certainly immaterial. 

See Johnson v. Johnson (1910) 67 Wash, 89. 

And therefore prior to the Consular Marriage Act, 1849. 

Kent V. Burgess (1840) 11 Sim. 861. Compare Catherwood v. Caslon (1844) 
13 M. & W. 261. 

Be MoLoughlm (1S78) 1 L.B.Ir. (Ch.) 421. In each of the foregoing cases 
the marriage, but for its not conforming to the lete loci contractus, would he 
valid by English domestic law. 

It would be held invalid in Scotland as well as in England; Fraser, Hushand 
and WifCi 2nd ed., pp, 1809, 1310; Johnstone v. Qodet (1813) Perg.Cons» 
Bep. 8. 

Compare Fertreis v. T endear (1790) 1 Hagg.Oons. 136. 

SottomuyoT v. Be Barros &S79) 6 P.E. 94; Chetti v. Ghetti [1909] P. 67, 
8X-88; and see Ogden v. Ogden [1908] P. (C.A.) 46, 74-77, per curiarh^ 
FHedman y. Friedman's Bzecuiors (1922) 43 N.P.D. 269; Fezet v. Fmi 
(1947) 47 S,B. (N.S.W.) 46. 
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Comment 

^ r oni the principle that capacity depends on the law of a personas 
d omicile, i t would spem to follow that the disability of eit her, 
pa rty,^^ under t h e law of his , a c- her domicile, to coptract a marriAg^ 
w ith the other, invalidates the marriage * In the case, however, 
establishing this doctrine, the suggestion was judicially made that 
the application of the principle should be limited, as regards 
marriages celebrated in England, to cases in which both of the 
parties are domiciled in a country by the laws of which they are 
incapable of intermarriage. 

‘ Our opinion [that parties cannot make a valid marriage who 
are under an incapacity by their lex domicilUJ , , , is confined to 
the case where both the contracting parties are, at the time of their 
marriage^ domiciled in a country the Jaws of which prohibit their 
marriage . All persons are legally bound to take notice of the laws 
of the country where they are domiciled. No country is bound to 
recognise the laws of a foreign State when they work injustice to 
its own subjects, and this principle would prevent the judgment 
in the present case being relied on as an authority for setting aside 
a marriage between a foreigner and an English subject domiciled 
in England, on the ground of any personal incapacity not 
recognised by the law of this country.’ 

The suggested limitation has been acted upon, and has been 
approved (obiter) by the Court of Appeal, and must be assumed, 
in spite of its illogical character, to be good law. 

The Exception is not confined to cases in which the husband is 
domiciled in England,®^ and the way in which it is formulated 
appears to be the only method whereby the decision on the second 
hearing of the case of S ottomavor De. Barros^^ can be recon- 
ciled with the decisions in Mette v. Mette and Be Paine^^^ The 
last two cases indicate that it is generally insufiicient for the 
validity of a marriage that it should be valid as regards capacity 
by the law of the country where it is celebrated, even if one of the 
parties is domiciled in such country. The Exception under con- 
sideration was, as we have seen,®® established by a judgment which 
failed to take account of the distinction (then recently drawn) 
between questions of form and capacity, and its national bias has 
led to its being stigmatised as ‘ unworthy of a place in a respectable 
system of the ConjSict of Laws because of its failure to deal with 

See Mette v Mette (1859) 1 Sw, & Tr. 416; Re Paine [1940] Ch. 46, 

Soitomayor r. X>e Barm (1877) 3 P,I). (C.A.) 1, 6, 7, per curtam, 

93 Ogden v, Ogden [1908] P. 46 at pp. 74^-77. 

9^ Ghetti V. Ghetti [1909] P. 67. Savigny would have approved of the Exceptwn 

if It had been thus limited (Savigny, s. 379, pp. 291-9). 

95 (1879) 5 P.I>. 9i; see foUowing Illustxation. 

96 (1859) 1 Sw. & Tr. 416: Palconbridge, pp. 637 ei seg. 

97 [1940] Oh. 46. 

9B 4«te, p. 761. 

n. 


m 
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the converse situation without showing an undue preference for the 
domestic law of the forum and one of the parties’ domicile.®® 

Illustration 

H and W are first cousins. H is domiciled in England. W, the woman is 
domiciled in Portugal, and is, under the law of her Portuguese domicile, in- 
capable of marrying H. They marry in England. The marriage is valid,i 
and would equally be valid if W had been domiciled in England and H in 
Portugal.^ 


Exception 2/ — A m arriage celebrated in England is not, 
in valid on account of anv iacapacitY which, thm iph 
im posed bv the law of the domicile of both o r'l)f 
either of the parties, is penal. 

Comment 

For example, H, a negro, domiciled in a country where marriages 
between whites and negroes are prohibited, and W, a white woman, 
also there domiciled, come to England, and without having acquired 
an English domicile are married here. The marriage is valid.^ 

So the marriage of a monk or a nun would be held valid here, 
even though he or she might be incapable of marriage by the law 
of his or her domicile.® So also no rule of caste affecting a British 
Indian subject is recognised as rendering invalid a marriage other- 
wise duly celebrated in England.® In other words, English law will 
not recognise a penal status affecting a particular class of persons 
although it may be recognised by the law of their domicile. 


Exception 8. — ^Any i mrriage is valid -\Ainh is made vali d 

nf ParT?S??iPnt r ., 

Falconbndge, pp. 640-1. 

^ Sottomayor v. De Barros (1879) 5 P.D. 94. See, however, Westlake’s cogent 
criticism on the judgment in Sottomayor v. De Barros (1879) 6 P.D. 94: 
Westlake, s. 21. But contrast Ogden t. Ogden [1908] P. (C.A.) 46, 74-77; 
Chetti V. Chettt [1909] P. 67, 85, 87. 

^ Cketti V. Ohetti [1909] P.. 67; Fnedman v. Friedman's Executors (1922) 43 
N.P.D. 269 

3 See Buie 111, p. 465, unte, and Buie 93, p 430, ante) Scott v. Att.-Oen. 
(1886) 11 P.D. 128; ChetU v. Cheiti [1909] P. 67; MacDougall v. Ghitnavis 
[1937] S.C. 390; Lundgren v. O'Brien [1921] V.L.B, 361. 

^ In Massachusetts, where marriage of black and white was illegal, none 
the less marriages contracted in Bhode Island, even by perso-ns domiciled in 
Massachusetts, were recognised: Medway v. Needham (1819) 16 Mass. 157. 
The decision is severely censured in Brook v. Brook (1861) 9 H.L.C. 193, but 
defended, with some just cnticism of Brook v. Brooks m Commonwealth v. 
Dane (1873) 113 Mass. 458; again impugned in Kinney T. Commonwealth 
(1878) 30 Grattan (Ya.) 858, but evidently approved in Ogden v. Ogden [1908] 
P. 46, 77. 

« See Co.Litt. p. 186 a; 2 Oo.Inst. p. 687. See as to the principle of this 
Exception, Intro., General Principle 3Sfo. 2, p. 17, ante^ and Buie 111, p. 465, 

« ChetU T. Chetti [1909] P. 67, 78; Papadopoulos v. Papadopoulos [1980] P. 55. 
^ See Buie 137, p. 604, ante. 
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Comment 

Acts are often passed rendering valid ® marriages, or, rather, 
attempted marriages, which are invalid on account of the omission 
of some necessary formality. The necessary validity in England, 
at any rate as far as form is concerned, of marriages which comply 
with the requirements of the Foreign Marriage Act, 1892, is another 
application of the Exception. 


2. ASSIGNMENT OF MOVABLES IN CONSEQUENCE OF 
MARRIAGE 

Rule 170. — W here there is a marriage contract or s ettle- 
m ent, the terT rtRjoflhp cnut-rapt or settlement govern the 
ri ghts of husband and wife in respect of all mov ables within 
its terms which are then possessed or are afterwards 
ac quired — 

Comment 

M arriage may make subst antial ch anges in the proprietary rights 
of Jhe ■ spoJAses^ The eff ect of marriage is widely different according 
t o the laws of different conntries.^^ At common law the e#ect m 
m arriage was virtually to vest the wife^s nronerty in the huyhftTH 

s See, for example, the Mamage Vahdation Act, 1888; Marriages in Japan 
(Validity) Act, 1912; Greek Marriages Act, 1884. 

43 Story, ss. 14^199; Foote, pp. S&-355; Westlake, pp. 69-82; Goodrich, 
Chap. 9; Restatement, ss. 289C-298; Cheshire, pp. 65(^^5; WolS, ss. 334-S46; 
Falconbridge, Chap. 4, s, 5; Johnson, Vol. 1, Chap. 6. AshcomVs Case (16741 
1 Cas, in Ch. 232. 

43 On the dissolution of a marriage by the English court, the court has full 
power to vary the terms of the contract or settlement as it thinks fit, cTen if 
made according to the law of a foreign domicile: Forsyth v. Forsyth [1891] 
P. 363; Nunneley v. NunneUy (1890) 15 P.D. 186; Supreme Court of Judi- 
cature Act, 1925, ss. 191, 192, The power, however, cannot be exercised if 
after the dissolution of the marriage the respondent has married, and is 
domiciled in a foreign country, and has no property in the jurisdiction, and 
it is proved that no effect would be given to an order by the court in the 
country of domicile: Tallack v. Tallack [1927] P, 211; Goff v. Goff [1934] 
P. 107, See also Lett v. Lett [1906] 1 &.B. 618, and compare Montgomery 
V. Zarifii [1918] S.C.(H.L.) 128; Drummond v. Bell-Irving [1930] S.C. 7(H. 
]^w far a similar power is conceded to foreign courts is uncertain; the cir- 
cumstances of ColUss V. Sector (1875) LJEt. 19 Eq. 334, are too unusual to 
afford ground for any deduction. See also pp. 372, ante 

44 Story, s, 143; Feauhert {Fouheri) v. TutM (1702) Prec.Ch. 207 ; 1 Br.P.C. 129; 
Anstfuther v, Adair (1884) 2 My. ^ K. 513; Williams v. WtlUams (1841) 
3 Beav. 547 ; Este v. Smyth (1854) IS Beav. 112 ; Duncan v. Carman (1864) 
18 Beav. 128; Watts v. Shrimpton (1866) 21 Beav. 97; De Sme v. Clarke 
(1874) L.B. IS Eq. 588; Van GruUen v. Dighy CL862) 31 Beav. 661; Byam v. 
Byam GS34) 19 &av. 68; De Nicols v. Gutlier [1900] A.G. 21. The clause 
against anticipation annexed to a gift to an Englishwoman whose husband 
was domiciied in a foreign country was valid, and could not be got rid of even 
though by the law of the country where the husband was domiciled it was 
invalid: JPetllon V. Brooking (1858) 25 Beav. 218; see Puhlic Trustee v. Woif 
[1923] AC. 544. 

4« See WoIfiE, pp. ^l'-864. 




788 


CHOICE OF LAW 


Under the French system of community all movables are enjoyed in 
common. Both rules could be excluded by an express contract 
or settlement. It is clear, therefore, that the effect of marriage 
on the proprietary rights of the spouses may involve difficult 
questions in the conflict of laws. By English law the position differs 
in accordance with whether there is or is not a marriage settlement 
or contract. Most of the English cases deal with the former 
situation, most of the American with the latter. 

Parties to a marriage contract may regulate their mutual rights 
to property on whatever terms they think fit, and our courts will, 
in general, enforce the terms which the parties have agreed upon, 
so far as they are not inconsistent with English public policy. 

The marriage contract or settlement need not be embodied in a 
document formally entered into between the parties, but may be 
imposed on them by operation of law. Thus, in De Nichols v. 
Curlier two domiciled French persons married in France without 
an antenuptial contract. The effect was, according to evidence of 
French law accepted by the House of Lords, that the provisions 
of the Code Napoleon as to community of goods applied to them 
as effectually as if they had made an express contract incorporating 
the provisions of the Code. The House of Lords held that the 
contract thus implied by French law continued to bind the parties 
after they had acquired an English domicile. The decision has 
been much criticised by American writers on the ground that *a 
failure to choose (between the French community and dotal 
regimes), even if deliberate, and a fortiori if not deliberate, cannot 
be tortured into a choice, and there is therefore no contract’.^® 
But the decision was undoubtedly consistent with sound principle 
it the French law placed implied contracts on the same footing 
as express contracts. Whether it did so or not was entirely a 
question of fact, to be decided in accordance with the evidence 
of French law. It does not follow that the decision would be 
the same if the spouses had married when domiciled in another 
community country, e.g., South Africa or Quebec, or even that it 
would be the same on another occasion if they were domiciled 
in France.'^® 

Illustrations 

1. In 1803 H and W, British subjects domiciled in England, married in Paris. 
Their marriage contract stipulated that their rights over property should be 
regulated in accordance with French law. Under this law a wife has a power 
of making a will. It was held by our courts that such a contract was to be 
enforced, and that the rights of the parties were the same that French 

[1900] A.C. 21, distinguished (but on very slender grounds) in Beaudoin v. 

Trudel [1987] 1 B.E.B. 216. . . r x* r 

But px*obably it was erroneous. See Bartin, Prmoipes de Droit Internaiiotm 

Privi, VoL 2, pp. 249-^250; Wolff, p. 367, 

Beale, p. 1015; cf. Goodrich, p. 279. 

See Bub-Bule 4, post, p, 794. 

5^ Baty, PoUn%ed Law^ p. 96. 
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subjects would have had under such a contract, and that, therefore, a uiH bv 
the %vife was valid*^^ 

2. In 1846 H, a domiciled Englishman, marries W, a German domiciled m 
Prussia at Cologne Before marriage they enter into a marriage contract m 
the^ Prussian form. By Prussian law the effect of the contract is that TV is 
entitled to ^ immovable and movable property belonging to her at the time 
of her marriage, and to all property which after her marriage accrues to her 
by donation or inheritance. Hence certain goods become under the contract 
the separate property of W. H becomes bankrupt in England. He holds 
such goods as trustee for W, and the goods, though in his possession, do not 
pass to his creditors 

3. H and W, French subjects domiciled in France, marry in Paris without 
an ante-nuptial contract. It is proved in evidence that by French law the effect 
is the same as though H and W had made an express contract incorporating 
the system of community of goods. H and W acquire an English domicile and 
amass a fortune. By his will H leaves all his property to trustees upon trust 
for W for life with remainders over. W is entitled to her share of all H's 
movables in accordance with French 


Sto-Rui^ Th e marriage contract or settlement 
wil l be c^stryed jgithjceferepce to the proper law nf the 
c ontract , t.e ., in the absence of reason to the contrary , 
with reference to the law of the matrimonial domicile.^° 


Ctomtnent 

The search for the proper law of a marriage contract or settlement 
is generically similar to the search for the proper law of an ordinary 
commercial contract,^® Owing to the nature of the subject-matter, 
however, the factors to be taken into consideration are specifically 
different. The most important factor is undoubtedly the matri- 
monial domicile of the parties. The leading presumption, then, 
is that the law of the matrimonial domicile is the proper law of 
the contract. But this is only a presumption, and can be rebutted 
by proof that the parties contracted expressly or by implication 
with reference to some other law. The circumstances which have 
been held sufficient to rebut the presumption in favour of the 
matrimonial domicile are considered in the Comment to Sub-Rule 2 
below. The matrimonial domicile of the parties means, according 
to the better opinion, the husband^s actual domicile at the time 
of the marriage.^ 

Este V. Smyth (1854) 18 Beav. 112, 

5^ Ex p. Stheth (1885) 14 Q.B.B. 417. 

53 Be Nicols v. Curlier [1900] A,C. 21. As to tb© izDjuovables, see Re De Niceh 
[1900] 2 Ch. 410, and Exception 2 to Buie 127, ante, p. 541. 

54 For maamng of ' proper law of a contract’, see Buie 136, p. 579, ante* 

^5 See Duncan y. Cannan (1854) 18 Beav. 128; 23 L.J.Ob, 265; v. Byam 
(1854) 19 Beav. 58; Lamdowm v. Lansdowne (1820) 2 Bli. 60; VidiU v. 
O'Hayan [1900] 2 Cb. 87; Chamberlain v. Napier (1880) 15 Cb.I). 614; 
Anstmther v. Adair 0^834) 2 My. & K. 513. For meaning Of * mafcrim<mial 
domicile ’ see Exception 2 to Buie 127, p- 541, ante. 

5« See Eule 136, ante, p. 579. 

5^ See Buie 127, Exception 2, ante, p. 541. 
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Material or essential validity. The material or essential validity 
of the marriage settlement is governed by its proper law*®® 

Formalities. The marriage settlement will be held to be 
formally valid if it complies with the formalities prescribed by 
either the lex loci contractus or its proper law.®® 

Capacity. The question what law governs the capacity of the 
parties to enter into a marriage settlement contract is a matter 
of some difficulty, and it is necessary to speak with hesitation. On 
principle capacity should be governed by the same law as that 
which governs material or essential validity, namely, the proper 
law of the contract, which is usually (but not necessarily) the law 
of the matrimonial domicile. It is usually asserted, however, that 
capacity is governed by the law of each party’s domicile at the 
time of the contract. According to this view, the capacity of an 
English girl under 21 to make an antenuptial marriage settlement 
prior to her marriage with a domiciled foreigner would be governed 
by English law. The cases usually cited for this proposition are 
Re Cookers Trusts, Cooper v. Cooper, and Viditz v. O^Hagan.^^ 
It is submitted that properly considered these cases lay down no 
such proposition but, on the contrary, decide that capacity is 
governed by the proper law of the contract.®® 

In Re Cookers Trusts a domiciled English girl under twenty- 
one made a notarial contract in French form prior to her marriage 
with a domiciled Frenchman. She died domiciled in New South 
Wales having by her wUl given all her property to X. Her children 
attacked her will on the ground that the contract gave them vested 
rights in her property. Stirling, J., rejected their claim on the 
ground that her capacity to make the contract was governed by 
English law as the law of her domicile and that by English law 
the contract was ‘ void But the contract merely excluded the 
French doctrine of community of goods and expressly gave the 
intended wife ^ the entire administration of her property and the 
free enjoyment of her income ’. It is hard to see in what way it 
restricted her testamentary capacity, or how the decision could 
possibly have been otherwise even if she had been of full age. 
Moreover, by English law marriage settlements made by infants 
are not ‘ void * but voidable in the sense that they are binding on 
the infant unless the infant repudiates within a reasonable time 

Be Banhes [1902] 2 Oh. 333; Re Fitzgerald [1904] 1 Oh. 673. 

Van Grutten v. Diqhy (1862) 31 Beav. 661; Guifratte v. Young (1851) 4 
De G. & Sm. 217 ; Watte v, Shrimpton (1865) 21 Beav. 97 ; Be Barnard (ifeT) 
66 L.T. 9; Vtdktz v. O' Hagan [1899] 2 Ch. 669; Re Bankes [1902] 2 Ch. 333. 
(1887) 66 L.T. 737. 
ex (1888) 18 App.Cas. 88. 

[1900] 2 Ch, 87. Compare Guipratte v. Young (1861) 4 Be G. & Sm. 217; 
Sawfey-Oookeon v. Bamey-Oookson's Trustees [1905] S.O. 167. 

»» See Morris, * Capacity to make a Marriage Settlement Contract in English 
Private International Law 64 L.Q.B. 78 (1938), 
aa87) 66 h.T. 737. 
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after attaining 21/"* unless, of course, they are made under the 
Infan ts Settlements , A ct,. „ 1855^ in which case they are valid. 

In Cooper V. Cooper ^^ a d pjnidled Jh^^ twe nt y-one 

ma rried, a donuniled . S cotsman., Bv an antenuptial contract made 
in Scottish form the h usband co-^renanted tn p^iv h er an annuity if 
shesu jvived him and the wife accepted this in full sa ti^ f ^ ^tinn o f 
her righfekn&ja L Scottish widow. Thirty-six years later the hushand 
died domiciled in Scotland and the wife claimed to repudiate the 
contract. The House of Lords held that she was entitled to do so. 
It is true that Lord Halsbury and Lord Macnaghten gave as their 
reasons for this conclusion that the wife was an infant by Irish 
law when she made the contract. But it is impossible to accept 
these statements at their face value. For Lord Halsbury said 
that by English (and Irish) law an infant’s marriage settlement 
contracts are ^ void ’ ; and Lord Macnaghten said that they are 

^ voidable Yet the wife was allowed to repudiate the contract 
thirty-three years after she attained twenty-one. The decision 
would appear to be quite impossible to reconcile with Edwards v. 
Carter unless we assume that Scots law must also have been 
taken into consideration. The true position would appear to be 
that by Irish law the contract was voidable, and by Scots law it 
remained voidable because any ratification would have been 
revocable as a donation between husband and wife : therefore the 
wife never had capacity to make a binding contract/® 

In Viditz v. O^Hagan the Court of Appeal expressly adopted 
this view of Cooper v. Cooper* A domiciled Irish girl imder twenty- 
one married a domiciled Austrian. She made an antenuptial settle- 
ment in English form, settling her property upon the usual trusts 
of an English marriage settlement. Twenty-nine years later the 
husband and wife, now domiciled in Austria, purported to revoke 
the settlement by a notarial act made in Austrian form. By 
Austrian law such revocation was valid notwithstanding the birth 
of children. It was held that the revocation was valid, because 
the wife never possessed capacity to make an irrevocable settlement 
either before or after ber marriage- After referring to Cooper v. 
Cooper Lindley, M.R., said ‘ In that case a lady did succeed 
in repudiating a marriage settlement made when she was an 
infant after the lapse of much more than a reasonable time, if you 
shut out of consideration the change of her domicile between the 

Edwards v. Carter [1893] A.G. 360. 

(1888) 13 App.Oas. 88. 

67 Afc p. 99. 

At pp. 107-108. 

[1893] A-G. 360. 

70 See per Lord Watson at p. 106* 

71 [1900} 2 C5h. 87. 

72 (18^) 13 App.Cas. 88. 

72 At p, 98. 
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execution of the settlement and the repudiation \ The clear 
inference from the concluding words is that in the opinion of 
Lindley, M.R., the House of Lords in Cooper v. Cooper did not 
shut out of consideration the law of Scotland. If so, Cooper v. 
Cooper is no authority for the proposition for which it is usually 
cited. It is submitted, therefore, that capacity to make a marriage 
settlement is governed by the proper law of the contract. 

Illustrations 

1. H and W, persons domiciled in Scotland, many in London. A marriage 
contract or settlement is made between them in the Scotbsh form. H and "W 
afterwards become domiciled in England. The rights of the parties are 
nevertheless to be decided with reference to Scottish law; for ‘this contract 
though prepared in England and a valid English contract, is to be governed 
by the Scotch law, and the construction and operation of it must be the 
same whetlier in or out of Scotland 

2. H, a domiciled Scotsman, marries W, a domiciled Englishwoman. A 
settlement in Scottish form is made between H and W whereby funds belong- 
ing to H are settled in accordance witli Scottish law. A contemporaneous 
settlement in English form is made between W’s father, W herself, and H, 
whereby funds belonging to W are settled m trust for W for life for her 
separate use, but without power of anticipation. The settlement in Scottish 
form is to be governed by Scottish law, the settlement in English form is to be 
governed by English law. W can dispose freely by will of savings from 
separate property included m the English settlement as against the husband’s 
claim to ms relicti and the children’s to legitim. 

3. H, domiciled in France, marries in France W, domiciled in England. 
An antenuptial marriage settlement is made in France in English form 
whereby property belonging to W, which is invested in English securities, 
is vested m English trustees. The proper law of the contract is English law 
(see Sub-Rule 2, post). The settlement not having been executed before a 
notary public, is formally invalid by French law (lex loci contractus). The 
settlement is formally valid. 

4. H, domiciled in Austria, marries in Switzerland W, domiciled in Ireland. 
An antenuptial settlement in English form is made between them. At the date 
of the settlement and of the marriage *W is aged eighteen. Twenty-nine years 
later H and W, now domiciled in Austria, purport to revoke the settlement by 
a notarial act in Austrian form. By Austrian law, such revocation is valid. 
The settlement is revoked.’'^ 

5. H, domiciled in England, marries in New York W, domiciled in New 
York, An antenuptial settlement is made in English form whereby property 
belonging to W’s father, which is and remains invested in American securities, 
is vested in trustees, one of whom is English and the other American. 
management of the trust takes place in New York. The settlement contains 
ancillary clauses which are meaningless (but not invalid) by New York law. 
The proper law of the contract is (sembU) English law.’'® 

Duncaii v. Cannan (1854) 23 L J Ch. 265, 273, per Eomilly, M.R. 

^5 Re Mackenm [1911] 1 Oh. 578. 

Van Grutten v. Digby (1862) 31 Beav. 661. 

Viditz V. O' Eagan [1900] 2 Ch. 87. 

Duke of Marlborough v. Att.’Gen. [1946] Ch. 78, with which contrast Re 

Glancurry^s Estate [1932] Ir.B. 687, stated post, p. 794, Illustration 4, 

Ferhaps the Court of Appeal attached too much weight to> the ancillary clause 

and too kttle weight to the place of management of the trust ; see 61 L.Q.R. 

223-224. 
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Sub-Rule 2. — The parties may either explicitly or im- 
plicitly make it part of the contract or settlement that 
their rights shall be subject to some other law than the 
law of the matrimonial domicile,'® in which case their 
rights will be determined with reference to such other 
law. 

Goitiment 

If the settlement contains an express clause stating that it is to 
be governed by some law other than the law of the matrimonial 
domicile, and the selected law has a substantial connection with 
the transaction, no doubt the clause would be held eflEective,®^ 
Very frequently, however, no such express clause is included, and 
it then becomes necessary to determine whether the presumption 
in favour of the matrimonial domicile has been displaced- Circum- 
stances which, singly or together, have been held sufficient to rebut 
the presumption are : the fact that the settled property belonged 
to the wife or her family ; the language and form of the settle- 
ment ; the fact that its provisions are invalid by the law of the 
matrimonial domicile ; the place of management of the trust ; 
the place of residence of the trustees ; the place of investment of 
the securities.®^ The relevant date for giving effect to the last two 
factors is the date of the settlement®®; it is obvious that changes 
may occur in the trusteeship or in the situation of the investments 
after the settlement is made, but such changes ought not to affect 
its construction or validity. The language and form of the settle- 
ment are no doubt more decisive factors when the choice is between 
(say) English and Italian law or English and Scottish law, than 
when the choice is between (say) English and Irish law or English 
and New York law. 

Iliustmtions 

1. H and W, domiciled in England, make it part of their marriage contract 
that their rights shall be regulated in accordance with the law of France. 
Our courts will, as far as possible, give effect to the contract in accordance 
with French law,*^ 

79 For the meaning of this term, see Bale 127, Exception. 2, p. 541, ante, 
so j’or the extent to which parties to a contract may select the proper law, see 
ante, Buie 136, Suh-Bule 1, p* 584. 

Van Grutten v. Dighy (1862) 31 Beav. 561; Re M4gret [1901] 1 Ch. 547; He 
Bankes [1902] 2 Cb. 333; Re Fitzgerald [1904] 1 Gh. 573. 

Be Migret [1901] 1 Ch. 547; Re Bankes [1902] 2 Ch, 333; Re Fitzgerald [1904] 
1 Ch. 573; Re MemitVs Settlement [1915] 1 Ch. 228; Revenue Commissioners 
V. Pelly [1940] Ir.E 222; Re Gloncurry''s Estate [1932] Ir.E. 687. 

Re Bankes [1902] 3 Gh. 333; Re Fitzgerald [1904] 1 Ch. 573. 

8^ Re Cloncurry's Estate [1932] Ir.B. 687. 

S5 Fan Grutten v. Digby (1862) 31 Beav. 561; Re MSgret [1^1] 1 Ch. 547; 
Re Cloncurry's Estate [1932] Ir.B. 687. 

Duke of Marlborough v- Att.-Gen, [1945] Ch. 78. 

Este V. Smyth 0LB54) 18 Beay. 113; Ihmean v. Cannan (mi:) 18 Beav. 128; 
Chamberlain v- Napier (1880) 15 Oh.I)* 614; Re Barnard (18^) 56 Ij.T. 9; 
Lister*8 Judicial Factor v. Syme [1914] 8.C. 304; Battye's Trustee v. Battye 
£1917] S.C. 386. 
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2. H, domiciled in England, marries W, domiciled in Scotland. They enter 
into a marriage settlement in Scottish form, under which H acquires a life 
interest in property of W. It is part of the settlement that all payments to H 
in respect of this interest ‘ shall be strictly alimentary, and shall not be assign- 
able nor liable to arrestment or any other legal diligence at the instance of his 
creditors Such an interest is invalid by English law but valid by the law of 
Scotland. H continues during life domiciled in England, and mortgages his 
life interest under the settlement to English creditors. Though the matrimonial 
domicile was English, the construction and the effect of the contract depend 
upon Scottish law, and the mortgage of H’s life interest to creditors is invalid.*^ 

3. H, domiciled in Italy, marries W, domiciled in England. A marriage 
settlement in English form is made whereby property belonging to W, which is 
invested in English securities, is vested in English trustees. By Italian law 
the settlement is invalid (a) because it was not executed before a notary (a 
question of form), (b) ' because it altered Italian rules of succession (a 
question of material or essential validity). The proper law of the settlement 
is English law, and the settlement is valid.®® 

4. H, domiciled in Eire, marries W, domiciled in England. A marriage 
settlement in English form is made between them. The trustees are resident 
in England. The settled property is invested in American securities. The 
investment clause permits investment in land in England and Wales but not 
in Ireland The management of the trust is in England. The proper law of 
the settlement is English law.®® 

Sub-Rule 3. — The ^^^roper law of the contract wilL in 
ge neral, decide whether any partimilag movable (e.g .. any 
future acquisition) is included within the terms of the 
marriag e contract or settlemen t. 

' Qomment 

The law with reference to which the marriage contract or settle- 
ment is construed, which is in general the law of the matrimonial 
domicile, must, it is conceived, as far as the question is a matter 
of law, determine whether any particular class of movable property, 
e.g., goods and chattels acquired after the marriage, are included 
within the terms of the contract. 

Property not included expressly or by implication within the 
terms of the contract will be regulated by the Rules applicable 
to cases where there is no marriage contract,®^ 

Sub-Rule 4. — The interpretation. .-ef-Tffeet--o£^ mar- 
ria ge contract or settlement is not va ried hv a. subsequent 
cha nge of domi ^.°’^ v. 

«« Be Fitzgerald [1904] 1 Oh. (C.A.) 573. 

Re Banltes [1902] 2 Oh. 383. 

Re Cl 0 ncurry'‘s Estate [1932] Ir.B. 687, with which contrast Duke of Marh 

horough v. Att.-Gen. [1945] Ch. 78, stated ante, p. 792, Illustration 5. 

See Buies 171, 172; Eoare v, Hornby (1843) 2 Y. & 0. 121; Anstruther v. Adair 

(1834) 2 My. &K. 513 ; Re Simpson [1904] 1 Gh. (O.A.) 1 ; Duncan v, Gannan 

(1854) 18 Beav. 128 ; Watts V. Shrimpton (1856) 21 Beav. 97 ; De Serre v. 

, Glarke (1874) L.B. 18 Eq. 587. 

De Nicols V. Curlier [1900] A.G, 21. See Dunean v. Gannan (1854) 18 Beav. 

1^; Fouhert v. Turst (1703) 1 Bro.P.C. 129; Lister's Judicial Factor t. 

Syme [1914] S.C. 204; Shand-Hawey v. Bennet-Olarh [19101 1 Sc.L.T. 133, 
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Comment 

^ contract must depend on th^ intpgtion of the, 
p arties a t. ths timp : nf Tna kiag it. . A marriage coiitrflt»t or s ^pttlpTinpTtt 
m usty therefore, be construed with refo^emie to the law, wHatp. vp.r 
it was, which the parties had in view 'when the contract was made. 
i.e., in generrf—Llie law 6l the matrimonial domicile at the time 
of the marriage. No later change of domicile can effect its 
meaning, nor render it invalid. Any other view would dearly 
violate the basis of the marriage. 

Rule 171. — theuf i<; no TUi^rr i age contract or 
se ttlement, and where np snhseqiient. of dnmioil p 

o n the part of the parties to the marriafre ha g tgl-en place, 
t he rights of husband and wife to each other*s movahles . 
wh ethCT possessed at the ti m e nf the marriage nr floqnirpA 
aftejT wards, are governed by the law of the matrimonial 
d omicile^ without reference to tEF Tavv of ffie l^ oiintfy 
wher e the marriage is celebrated or wher^ the Is dnmi> 
ciled before marriage. 


Ckiitiitieiit 

In this form the Rule appears to be justified both by authority 
and reason.^^ * It is unnecessary to cite authorities to show that 
it is now settled that, according to international law as understood 
and administered in England, the effect of marriage upon the 
movable property of spouses depends (in the absence of any 
contract) upon the domicile of the husband in the English sense 
As the property rights of the parties to a marriage must be 
governed by some law, it is natural to assume that they will be 
governed by the law of the matrimonial domicile, t-e., the domicile 
which the husband has at the time of the marriage. 

lllustmtions 

1. H, domiciled in England, marries in London W, a Frenchwoman 
domiciled in France. The rights of the parties to movables are governed by 
the law of England just as fiiey would be if H and W were both domidled in 
England. 

2. H, domiciled in England, marries in Switzerland W, a Frenchwoman 

See Westlake, s. 36; Welch v. Tennant [X8911 A.C. 639, 644, 645; De Nieoh 
Y, Cmli&r [1906] A.C. 91, 09-34, per Lord Macnaghten. The last case, how* 
ever, is not an authority for this Rule, since under French law the result of 
marriage without a formal contract was found to be equivalent to the con- 
clusion of an express contract adopting the rule of community of property 
as the principle affecting the marriage. For Boman Dutch law^ see BlOrtchford 
y, Blatchford <1861) 1 EID.C. 365; Blark y. Black (1884) 3 S.G. 90D; Gmm 
y, Cairns' Ma^cniors £19101 E-Ij.D. 4^; Cnnn v. Quwn £1910] TR.D. 493. 
•** Re Martin [1900] P. 911, 233, per Hndley, H.B. 
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domiciled in Italy. The rights of the parties to movable property are 
governed by the law of England. 

3. H, domiciled in England, marries in France W, a Frenchwoman. W 
after her marriage inherits £1,000. The right to the money is governed by the 
law of England. 

4. H, domiciled in England, marries W, a woman domiciled in France. It 
is the intention of both parties to go, immediately after the marriage * and 
settle in Scotland. This intention they forthwith carry out. Their rights- 
over movables are governed by English law unless and until they acquire a 
domicile in Scotland.®'^ 

5. H, domiciled in England, marries W, domiciled in Jersey, and settles 
with her in England. His liability for W*s prenuptial debts is governed by 
the law of England.®® 


Rule 172. — Where th ere is no marriage contract o r 
settle ment, and where there is a subsequent nhangp nf 
do micile,, the of hnfjbflnd ^vife to ffirh nthrr^7 

movab ^. both inter vivos and in respect of succession , are 
gnvemedjj j the kw of the new domicile, except in so^ 
as vesteJ^ ^hts have been acquired under th e lay? of the 
f ormSfHomicile . 


Comment 

The Rule rests primarily upon the authority of LasMey v. 
a decision in the case of a change of domicile from England to- 
Scotland, which was held by the House of Lords to carry with 
it the application of Scottish law to the property relations of the 
husband and wife, in the absence of an English settlement affecting- 
the husband’s property* This case was distinguished from Der 
Nicols V* Curlier by the House of Lords, and the ground®® of 
distinction seems clearly to have been the absence of a written 
contract in Lashley v. Hog, while in De Nicols v. Curlier the 
circumstances in the view of French law amounted to the* 
formation of an express contract for community of property. 

95 See Oolhss v. Hector (1876) L.B. 19 Bq. 334. 

®® Oe Gremhy v. Wills (1879) 4 C.P.D. 392. The discussion of the place of 
marriage in this case was clearly in its bearing on the matrimonial domicile. 

9^ (1804) 4 Paton 581. See also Re Marsland (1886) 65 L.J.Ch. 581, where it was 
clearly assumed that, if the domicile had been changed to English, the wife* 
would have been entitled to an equity to a settlement m the fund in question; 
Craignish v. Hewitt [1892] 3 Ch. (C.A.) 180, where Chitty, J., held that where 
the domicile had become English the Scottish husband could not claim 
succession, lure mariti and against the will, to half the property of his deceased' 
English wife; Re Groos [1916] 1 Ch. 672, where the spouses had by contract 
negatived community of property and retained their rights over their own 
property including power of disposal by will, and on change of domicile the 
testamentary power of the wife was expanded by the disappearance of the 
restrictions imposed by Butch law in favour of her children. See also the 
Scottish cases; HalVs Trustees v. Hall (1864) 16 B, 1067; Kennedy v. Belt 
(1864) 2 M. 687. 

99 [1900] A.G. 21, 84, 86, per Lord Maonaghten; pp. 86, 37, per Lord Shandy 
p. 43, per Lord Brampton. 
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Moreover, the Rule is given statutory' validity for the case of 
a change of domicile from England to Scotland by the Married 
Women's Property (Scotland) Act, 1920 , which 'lays down a 
definite code affecting the rights of husband and wife in respect 
joi movable property, and makes it applicable * where the husband 
is domiciled in Scotland % without any sa^*lng for the case where 
the matrimonial domicile was not Scottish. 

It must, of course, be noted that the Rule does not require that 
the result of a change of domicile shall be to bring the property 
relations of husband and wife under the same rules as would have 
applied to them had they been married under the law of their new 
domicile. Community of goods in Prance, for instance, is consti- 
tuted by a marriage under French law, and must commence from 
the date of the marriage; it cannot, therefore, be applied to a 
husband and wife who, after being domiciled in England, where 
they married, acquired a domicile in France.^ 

The chief importance of the Rule lies m the sphere of succession. 
The effect of marriage in many continental countries, apart from 
any settlement, is to limit definitely the freedom of either husband 
or wife to dispose by will of their property ; by change of domicile 
to England these fetters on disposal are entirely removed, so that 
a will made prior to the change of domicile will be interpreted 
and receive effect in accordance with English By change, 

on the other hand, of domicile from England, e.g., to Scotland, the 
power of disposal will be limited by operation of the principle of 
legitim, ius relictse and zus relictu 

Rule 172 cannot yet be said to be settled law. It rests, as 
has been stated, primarily on the authority of Lashley v. 

But that case is old and unsatisfactory, and there is force in 
Westlake's view that the ratio decidendi wm that JIrs. Lashley's 
claim * turned on testamentary and not on matrimonial 
The true principle, it is submitted, is this. If the effect of marriage 
according to the law of the matrimonial domicile is to give one 
spouse vested rights in the property of the other, then those rights 
must continue to be recognised everywhere, notwithstanding any 
change of domicile; but property acquired after the change of 
domicile will be subject to the law of the domicile at the time 
of acquistion, since there can be no vested right in hypothetical 
future acquisitions. If, on the other hand, the effect of marriage 
according to the law of the matrimonial domicile, is to give one 
spouse inchoate^ rights in the other's property, for example, a 
right to a certain proportion of his or her estate on death not- 
witEstanding any testamentary disposition (t.e., a mere spes 

^3 Compare De Nicoh v. GurUer [1900] A.C, 21, 33, liora Macnaghtea. 
See Be Croos [191§] 1 Ch. 672. 

1 (1804:1 4 Faton fel. 

^ Westlake, s, 36 a; of. Cheshire, pp- 663--668; IJSiolff, ss. 338-339; Goodrich, 
ss. 120-121; Bestatement, s. 290. 
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successionis)f then those rights must be determined by the law 
of the spouse’s domicile at death. This is merely another way 
of saying that testamentary and intestate succession to movables 
are governed by the law of the deceased’s last domicile,® The 
question is really one of characterisation^; is the nature of the 
surviving spouse’s claim a matter of matrimonial or a matter of 
testamentary law ? ^ 

Illustration 

H and W, domiciled in HoUaiitVmarry there without a contract and are 
accordingly subject to the Dutch system of community of goods, xmder which 
all property belonging to H and W at the time of the marriage or acquired 
later by either spouse becomes the common property of both. H and W 
acquire an English domicile. Movables owned by H and W at the time of 
the change of domicile are subject to the Dutch system of community. 
Movables acquired by H and W after the change of domicile are not There- 
fore if H makes a will leaving all his property to X, it will include all 
movables acquired by H after the change of domicile, but not Ws share under 
Dutch law in the movables owned by H and W at the time of such change; 


me 'posit Chap. 31, p. 817. 

♦ iwte, p, 69, 

« Compare Faloonhridge, pp. 69-71. 
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Rule 173.^ — W hether an act done in a foreign 
hFis not a torT^fue ., a wrong for wbi^ a n 
acti on cau be broug h T^Sr^jKngland) dep ends upon & e 
conibineiLeffect of the Ia\o)f _th£ country where the act 

commi , g^) an d of the law of 

Comment 



This Rule lays down the principle of whi ch the efiect is worked 

ou t in Rule 174. “it is not wholly easy of d etence on theoreti c 

g rounds , and_is not on the whole in accord with A merican la w, 
wh ich tends to the simpler view that an action may b e brought 
in respect of a tort c omni^lj^^e d in another f*mrntry_An. thft basis tha^ 
the lex locLielicti aommissi, in general. ^^t^yrYiiTii eg the right -to sue- 
a nd the availablU^ererices.? > 

If all the operative facts giving rise to a cause of action occur 
i n England, then even thmyh all the partiftR are foreigners, no 
qu estion Conflict of T ^aw s ..,^, rises, and liability is determined 
so lely by reference to English domestic law .^ 


Illustration 

X, a Czech offici al, publishes in England fl, nnnwning.-A.^ .fl.nfl^hfir 

C ^ch official, to B. a third A claims that the stateme nt consti- 

tut ^ a iit ieL^^V hether the statement is an actionable libd is determined 
en tir^y by the i^iles-of Eng] ish <in mestic law> 

1 Story, ss. 307 d, 307 e; Cheshire, Chap. 11; Wolff, ss. 469-479; Bestatement 
Chap. 9; G-oodnch, Chap. 6; Hancock, Torts in the Conflict of Laws; Falcon- 
bridge, Chap. 2, ss. (2) and (3) ; Chaps, 43, 44, 45. 

2 See Rule 174, post; Mostyn v. Fahrigas (1775) Cowp. 172, 175, per Lord 
Mansfield; Chartered Bank of India v. Netherlands ^ etc., Co. (1883) 1C 
Q.B.P. ((3.A.) 521, 636, 637, judgment of Brett, L.J. Compare Phillips 7 . 
Eyre (1869) L.R. 4 Q.B. 225; (1870) L.R. 6 Q.B. (Ex.Ch.) 1, 28, 29, judg- 
ment of the court, dehvered by Willes, J. ; Carr v. Fraeis, Times d Co. [1902] 
A.C. 176, For Canada, see Btory t. Stratford Mill Building Co. (1913) SO* 
O.L.B. 271; O'Connor v. Wray [1930] 2 DL.B. 899; Macleod v. Paul [1938] 
2 W.W.B. 466; Young y. Industrial Chemical Co., Ltd. [1939] 4 D.L.B. 
393; McLean v. Pettigrew [1946] 2 D.L.B. 66. McLarty y. Steele (1881) 8 B. 
435, enunciates the same doctrine for Scotland ; Evans d Sons y. Steen d Go. 
(1904) 7 F. 65, For South Afnca, see Bcgaly y. General Imports, Ud. 
[1948] 1 S.A.L.B. 1217. For foreign currency obligations affecting tort 
liability, eee Rules„160, 163, 164 and 165, ante^ pp. 718, 734 , 749 and 744, an<J 
Comment and Illustrations thereto. 

3 0oodxidi, s. 89. 

^ Szalatnay^Stacho y. Fink [1947] 1 K.B. 1. See also 9 M.L.E. 179. 
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Commertt and illustrations 

The firstjart of ixi Jlbji.HaUen ^ 

The 

rcsriT^e^alS^ to in respe^ofT ^r^nfifi^ 

w hich English law does "not condemn . This pjart,Qi.Jhe_ R uIe ha s 
iK^cn sharp ly criticised / and it is subm i tted that it does im pose 
an unreasona ble restriction upon the right t o brirtff art for 

da mages in respect of a matter" recognised as tortious bv th e lex 
l oci delict i covnmssu -^En glish not refused to^finforce a 

c ontoiSuan)l)Hgati^OT Iaw».jQa£fel3 L^eeause it 

wouicl not be a valid contract an d hence action abjeJ^y the rules of 
English (lomestic Taw7 I? would have bee n more re fi^nable to 


ha ve r^sed to allow an actijS^n to be brought i n England o nly wh en 
to permit it would offend a r ule of E^ gfish pnhlie p olicy. - 

Any defence to the action which is valid under English law is, 
of courseT available to the deien daht^ although such a d efence 
would not t>e accepted i?y the ia%v of the country, in which the tort 


to ok place. I bus m an action for libel th e 4act that t h^-jsords 
complained of are true will be a goo d defence in an action, in Eng- 
lah37 altTj5 u gh.^eh^ might not be .suffi c ient in the co untry 

in which "the words wm s^ken.A! * 

Whether thr penalty in the 




E hdahd^ 

nnmi imposed o 










Cmnpatihia de Mvgimbtqui 1 1 ^*^3 J A.C. wa; T/ie Tmien [1946] P. 18o; 
Hancjcick, np, '95-100 j Hule 20» p. 141, ante. The wording of Buie 174 
has been altered in deference to suggestions by Falconbridge, pp. 696-7, and 
WilHs, 14 Can.Bar Bev,, p. 2t (193>. 

f (1888) li.E. 8 P.C* 193. See also Phillips v, Eyre (1370) L.B. 6 Q.B. 1; 
The Mary Moxham (1876) 1 F.B. (C.A.) 107, 115; Machado v, Pontes [1897] 
2 <J.B. (C.A,) 831, m; (Jarr v. Fmcie, Times d Co. [1908] A.C. 176, 182, 
* See Cheshire, pp. 378-4; Hancock, pp, 12 et seq., 86 et seq.; Bobertson, 4 
H.L.E. 28 et sea* 

9 Me Bomeim 1X912] 2 Ch. 894. 

Cf. Mart V, von Gumpaeh (1873) I».B. 4 P*C. 439. 

£1897) 2 Q.B, (C.A.) 281. See also Basehet v. London lUuBtraied Standard 
00. £1900] I Oh, 78* 
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law, the lex fori^ determined the questio n of damages. In a 
Cgi iiaJlair case,^*^ ^ h as been held'^tliat the^pnnc iple of Machado v. y 
F ontes^^ roquire g t>>Qf fnri. R>i-nnl d goveri]^ ^^mages, even 

w llgre damages a^ giym_b_v the commfssi^'^ 

""TJ ie s ec ond parf-. of , - the - - R a le has occasioned some 
be cause of the introduction nf t he words ^ nQt4aistifiabl^. These 
word s appear in th e judgment nf WiMes, J, in Fhilliys y. Etjre ,^^ ^ 
and were adopted in tlie House of Lords in Carr y, Fracis, Times 4* 
Co.^® Th ey import a lotion less pre^se tha n ^ a ctionable as a tort % 
in t he first^ part of the Rule. I nWalpoU v, Cati^d^ J^nrfhem RilZ 
, the plaintiff brought an action in Saskatchewart under ^ 
S adbtteheWaBLJa fcal Aceldent ^ ^ r e sp eefc -^ef-erlatal inf iiry-jtQ 

her^ hxSS^d in British Coln^ia in the course of his employment 
bv' TEe defendant company, caused by the nftg hgftncf^ of the com- 
pa ny^s servants. I n British Columbia, all rights of action were 
excluded, an d the only claim wa s >to a defined meas nr^ phtiq- 
pensatioii^^Ttt had that th^ plaintiff could not reepye r.,. It ia 
submitted that the dec isioiTTs unexceptinn^hle, claim did 

no t prope rly arise ex deik to, ^ ht tt was properly clas si fied as a 
mat ter of workmen's comp^psation law .^^ However, the Privy 
Council also expressed the view that xmder British Columbia l aw 
(th e^lecTloet commissi), th e act of tSe'^end a nts could not 

be heldrtoSe‘'^Qther than justifiab le. It is submitted that * to 
des cribe an injury to a workman as justifiable from the point ol- 
vie ^^biT^the employer is not a particularly felicitous use of 
la n^uagai ^ 

in ^ stress was Ifjfid by the 

Court of Appeal on thejw yyd^ ^ Tint, justifiable.^ in the Rule. The 

question was whether tlS^ fact that lifeel was not civilly 




nroppss in BraziL 


ma' 

actiS , ^ 

d ebarrea tTpIain^ from, bringing an action i n England on a libe l 

12 Story v. Stratford Mill Building Co, (1913) 30 O.L.E. 271. 

13 [1897]^ Q.B. (O.A.) 231. 

w The view that the hx fori should govern the penalty in the shape of damages 
is criticised by Hancock, pp. 121-4. See also the same wnter in 22 
Can.Bar Eev., pp. 854-5. He considers that Story t. Stratford Mill Building 
Co. (1913) 30 O.I/.B 271 was an undesirable extension of Machado v. 
Fontes [1897] 2 Q.B. (O.A.) 231. But see Sch^tthoff,^ pp. 152, 155. 
Palconbridge considers that the measure of damages in tort is a substantive, 
not a procedural, question, but that English law applies under the first 
branch of the rule in Phillips v. Eyre (1870) L.E. 6 Q.B. 1, i.e, Eule 174 (1) : 
see Falconbridge, pp. 19 , 699; and see Lister v. McAnulty [1944] 3 D.L.B. 
673, discussed by Hancock, 22 Gan.Bar Eev. 843 (1944) and Falconbridge, 

X5 6 Q.B. 1, 28. See also Canadian Pacific By. v. Parent [1917] 

A.C. 195. 

[1902] A.C. 176, 182. 

1^ [1923] A.G. 113* See also Macmillan v. Canadian Northam By. [1923] 
A,G. m 

IS See Cheshire, pp. 8$l-2; Wolff, pp, 498-9. 

1^ Cheshire, p. 8fe. 

20 [1897] 1 Q,B. (C.A.) 231. See also McLean v. Pettigrew [1945] 2 D.H.E. 65. 
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CHOICE OF LAW 


The ^court laid stress, on the wnrH^ jn^ 
andjield t hat, Ahe . f anf. t hat libS^ c 
crimin4l£lpmiiir^bl<^ inJBxaaal lmade it not iusAijSable within th e 

^ decision has — JHnc i fa discusscH^^ and its soundn^s 

cEalfai gcd. *" — ^ 


1. X, a Briiish subject, commits wh at, according to English law, is an 
assa ult on AT ITgritisll Naples, w here dama ges tor it are rpTvw^r. 

gbTe by proper procee dings Th e assault is a tort.-^ — — 

2:^ 7 Italian ^ihject^^ com mit s what according tn En glial. Jaw, is an 
assa ult on At an Itldinn subject^ at Naples, where damages for it are recover- 
ab le"^y proper procet^d ^ ^ ^ Th e assault is a tort. 

3. X publishes in ]!aris a statement about A wluelu ac cording to English 
la w« is a \\he\ 1 h e publication is actionable, aaia^in^ To the France. 

Th e publicafinn is a tortrT ^ 

4*- X,,, pjjl3iyies in a foreign country statement s a bout A which wo uld, if 
pu blished in England, have en titled A i o mai ntala-?in a ction for lib el again st 
U ndcr the law of sueh fonugn coun try th e public ati on of these statem ents 
1 s ptintshaT)T^f7bii^ not tigjbe sub ject o f civ i 1 pjf 1 7 ‘^exmtry. 

The ipjbli eation M U’h statement s is a tor t for j\hich A can maintain an 
acti op ag^ains t "X Th'^Engl find.^ -r.— 

A, a passenger carff?tl gratui to|yy in X^s e.>ir^r<; injured by X ’s careless 
dr iving in O ntario. By Ontario law a pas senger ca rri7d_jgi^tuij^usly 

se. X is prosecuted forThe oifence”o ? driving 
witmmLAui^xare nniLa lteniion o n the oeeasiojuof tbe.,into but 

is aconitie d actum in, Quebec imjccA4?cct of t h e in jor y^ Th ^ 


ac^ittal by the' Onbirib court Iri^ the criminal proceedings is not conclusive, 
so tKo!' d' il is foun d il mi T was "wroi^^ ca^ maifffam "his 

actidSTagainst X in Quelw.-’** ”3Iy Qu ebec law, X woul d be "cfyiliy liable in 


qi^lE3H2^ 

A suiTers injury through t h fi , negllgmce-„Qf--X...in^^^^^ foreig n conptry. 
Un der tlie lapM>f such fore j ip country. A has o nly a c^ ^ j m f or compensario n to 
liy a sp ggffl<^d tribunal, and no further right of ac tion. A canno t 
md iht:a}n an action in tort agamW lOiT^p cct "SJS 

t; X in 1 1 lily e <>nmieh1 ^u|yc y fiat y hea d o f the Governpiy it. His 

ac tion ttiere is a eniuinal oilep ce. A hrlng.s an^tlon against X i n England 

plead that his Z 

8. X In mristmH "'A in"" J an"i' n'i'c'|. ''uRtot~H.dxcum&tances->4^ ha-d the act 

been done in England," w ould have rendered X liable to an ac tio n for fa lse 

is not wron^^ i^Lj^prdm^ to the law of 
JamjBou It hs nBfirTOBS ^ ^ 


(1870) L.B. 0 Q.B. 1. 

** Hancock, 22 (’an. Bar Hev. 853, ha>H of the case that ‘it appears to be 
at glaring variance with tho policy that a plaintiff should not be given an 
undue advantage by a fortunate choice of a forum \ See also Cheshire, 
p. 878; WoIiT, p. 497; Pollock, 38 L.Q.B. 288; Eoren^sen, 47 L.Q.B. 486-7; 
Sutteridge, 6 CJ4.8. Bobertaon, 4 MX.B. 84 H seq.; SchmitthoS, 
pp. 150-158; Falcoribridge, 18-19, 698-792, in which various views of the 
decieion are stated. The decision was not followed in the Scottish case of 
Naftatin v. L. M. S. By. [1938] 8.0. 259. See 4 M.L.B. 214-6. The 
Supremo Court of Canada followed it in McLean v. Petiigretc [1946] 2 
D.Ii.B. 65. For Australia, sec* Varawa v. Hotoard Smith <f Co, [1910] 
V.L.B. 609; Mmgraoe y. The CommonweaHh (1987) 67 C.L.B. 514 , 682, 
SeoU V. Seymour (1862) 1 H. 4fc C. 219, 281. 

Machado v. Fontee [1897] I Q.B, (C.A.) 231. 

«« JlfoLiyan v. Pettigrew [1946] 2 D.B.B, 66. 

Walpole y* Canadian Northern By, [3923] A.C. 118. 

Philip y. Myre (WO) L.B. 6 Q.B. X. 
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J- rftg British ship, of wh ich X, a B ritish subject, is owner, 

colli des vnm ana damages in T\p1g la^ w^terR i h e daniage is caus ed 

througnjie negligence of a pilots whom X, by Belgian law. is comnelled 
toj^g^ X IS, uMer Belgian law, liable to an auction for the ^^e done 
A , § , under E nglish law X js. on the ground of his employmg Nj 
p rotected from liapuitv. _ X’s act is not a tort^ 


The place of wron^, A problem of some ig ]} y 

the question : wh ere' is the loom aelicu commissi ^ ^ It is peTfectiy 
^^ . Q^swer thl - S .,. q ue stion in a case in which 

■ f i . otaiR , ] bnn ginjEf of the action , occur within one country ^ 
I f P ptiblishes^ a libel on A in ^France and the action is brought in 
England » it is clear tha t Fran c e Is the loctts delicti commissi. But 
if fac tjj^e ^that a^suBstance is mapufa ntnr^d without reasonable 
car e in New York and D suffers injury bv usin^ it in England, ,^ he 
pro blem 'becomes more difficult. Again a trahi in State X m ay 
wit hout negligence emit spark~which destroy by Big farm 
in State VI Hy the law of State X there is po" liahflity, in 
absen ce^ of negligence, while in Y lia bility exists despite the absence 
of gifigSie ncer — * 

Here, obviously, it i s of the greatest importance to determin e 
which State is the locus delicti 

This problem has been considered in two English cases. I n 
Geo T^e Monr Oj Ltd* v. American Cvana ^o^d-jmd-f^ Corpora- 
tion, thg'^lamtiff, an English coihpany, bought rat poison i n 
Ne^sOfork from an American c orporation under ap agr^jnept wM efa 
pro^ ^ed that, the contract was to be gnvprnfid hj thr law of TSFott 
Y o rEpand that property in the goods was to pass in New Yo rk. 
An llln grli S Jl purchaser SnfFer pd ..IrLgfiTkTtf^ngh fhp; nnriditmn 

of the rat poison, and he recove red Affllnst. tliP plfliTitiff wished 
to rgcoverjn turn again st the American corporation , a nd sought 
lea ve toserve iL but oJ! the ™ dar Order XI, r. 1 (ee \ 

w hich empowers th ^ such leave where the action is 

fo unded on a tort committed within the pirisdictitm .^^ The-placfiL 
of tort w ^ therefore ttxe material point at issue . 

"Th e_ Court of Appeal unai^ouslv refused leav e. Considerable 
str ess was placed on^the discretion which the court had in deciding 
w hether to gfrant leave under Order H oover, (j^ddard i^ d 
d u Parcq^ L.JJ., both clearly expressed the o pinion that no to rt 
ha*?1 5een coinncdtt^ in Englan d^ du_Parcq, L.J.^ stated: * The 
qu SSbn is : W h ere was the songful act, from which the dama ge 
fl ows, in fact done? T he question. is not, wh^j^ was the damage 
s uffered, even though damage may be of the gist of the action 

38 The Halley (1868) L.B. 2l P.C. 193. See now the Pilotage Act, 1913, s. 15. 

See especially, Hancoti, Torts in the Gonfliot of Laws, pp. 171 et s«g. ; 

Lorenzen, 47 L.Q.iB. 491 et seq. (1931); Cbeshire, pp. S83 ei seq.; Ks£n~ 

Fieimd, 7 M.L.E. 242-245; Bheinstein, 19 Tnl.LJleT. 4, 166 a945). 

30 [1944] 1 K.B. 432. 

See ante, Eule 28, Exception 6, p. 192. 

Ibid, at p. 441, 
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CHOICE OK EAW 


There is some {liffieiiUy in holding that a t«rt is committed in 
N ew Y orTcTlvTic ff lllerr i s h'fT |■^WM^>le '^ititiflitvTh torTuntOTlQjiu^ 
sufefed m" hm-iiiiiui. ' TJns ^ase was distinyinshed in Bata v.^ 
tliV t^ nnrt of Aimt’.'il t^r.miTe O<‘aie l ihdcr~ Qrder ;XT. 
r. T'Tee) / in a case in a ll fijcdh' defimiatoryTl at cmi^lT^^tt ien 

alirnmf wi rr posted to ainl.o- ad ni Eojdainl.- 

j iew ill < lie I'ni ted Si.al« 's. is that the locus ielMi 
4hc cmujdj y„ucJataU‘ w here the. ]a.st e\ cnt. necessary to 
m H or I iatifT fo r an aHeced vieV 

1ms mit iHs n folifoud in all Aim'rieari'l‘7ts(‘sr~"‘'~irrul ii. E ont' 
co»<‘nriv cr ilicisoi by Cook, *• who oreCers the 'vieji' w^hich has 
imiiriajly j>roiioniui e<l in „(ivmauy- that.iht: hn'm tU-ficti commissi 
is in an\ country wh ere the wroiiffllmr nejodjuiti in any country 

in wliicli till' cfTcct s ofsw’h witmjt t ook idatn-^^ The iniured person 

in.iy ■ 1*''^^ of IheTaets 

incTndinjr acts and e ffecls took idiice. Tiuh .eualiles Ki m to choos e 
miiniig these lawsi.jLknf which i^miist ndynntag[;Cfl.Us to his-chuto.*’ 
It is suhinijled that .t)us_ isji r easo nable view. 
tJm: or_tw« questions stiH reijnure ri>nsidfi.ration. 

Fint Quest hn. l)ta*s anything dep end u pon the answer to th e 
inijHifx,\vheih«ir_the wrniij'doer.Jttyl.the iK-rson wronjtcd both or 
either of them tir e lir^ifth sith jects? — 

Retere nce w as, mittk-lp this guest ion in .S rotf v.JicumoUTj * 
There -Mte .g£„g|ii«»«n t hat if n_mntter were aetionabl e 

as a tort in Engla nd, the n c\en t hou ||h damag es we re not reco veiv 
able in the hvus Midi cmnmksi, one Rrit.isb 8nh|ec t eo nt d sneeeed 
ill Enghilld ill ret'Ov erm ^Til gi^iageft ai piiiist nnothcr Hy it iab anh^p^ f p 
resjwit 1:»T liiiell a lliniten Wilies. .1, imlieated fencriil ttjip rnvftl of 
the juilgntenl orWightmiin, .1. J^'romfi ton. J. cst>res sc d no opinion 
an d WniTamsXX ldjy^^ WghUnan, J . Bla^ fc- 

hum. Jirro' ohuiion which was hesitntiinglx Jwto 

to It «« 

Wiliiains aiurufaekhurn, J.T. is elenrly. sowfidi a»4-ib at it may fi f 
"la ' 1^ iliacd eomttpy} t> e accepted to it 
iiuhts and liahilities of the parties before 


aa"Kj^'i h""'wirt are, it^ 
hv lS^ nation ality. 


For t wiroog of itin timutoit* Cliriltirir* {i|i. Binsi «Iio if 

iim t?hiritrirr of iMrtiwlirMmi imtltir 0r«lor XI, r, 1 (w)J 

V, HmsiU fl Cm m UT, m. 

\V,N, m 

It «» STT; tiul Cwk, 18. 

Bf# oil. 

** Chap. IS. sip. pp. 310, its. Bsc stwi StHmtwrj, pp. 139 «t uq. 

SI Sm Lorttnimn, It 1..Q.K. 491-3 tmih Welff. p. 601. 

•• (18031 t R. * C. 919; per Wtplitmsn, 3, st pp. 934-3; per WUUmu sad 
(TrompOm, 33, st p. 3S6; per Willei, J. ai p, 986; per Blackburn, 3, al 
p. 387. Bm aleo Mtehado v. Foniai [1897] 9 Q.B. (C.A.) 9St. 
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CHOICE OF LAW 


Th^re is some difficulty in holding that a tort is committed in 
New YoS, wne n tnere is no possible liability in tor t until 
suSered in Jilngland.^^ This case was dist inguished in v. 

where the Court of A ppeargrantecLiea ve ijrtdpir Yt 
tTi (6e)7in a case in wiiicfTalk gedly def ama tor^ T^tftTYiPT^+o TXT^i tt f^n 
al ^acLwefe posted to and read in ■” 

T^he pro^mFview in tlrTUnited States is that the Iocur 
c orntnisgi ^ ,, the cnim Jj ^ ,,. nr . ev^nt. n^.ppggflr^r 

m ^e^an actor liable for an alleged tort takejTiplaoe, -^ ~ TH t^ 
has not been followedin aUAmeri^ cases,^^^T>d it. 
c ogently criticised by Cook,^^ who prefers the view which has been 
■iu dicially propounded in Germany -that, the locvs ^licti commss i 
is in any country where the wrongdoer acted a n d in any country 
in which the effects of such wrong took place. The injured person 
m ay choose ihe law of any country where some part of thelacts 
in cluding acts and effects took place . "T his cables him to choos e 
amon g these laws^ that which is most advantagemi s toJxis-claiin*®^ 
It is submitted thatthis is a r easpnabLe_yiew>__ 

One or two questions still require consideratioiL 
Fi rst Question . — Does anything depend upon the answer to t he 
in quiry whether the wrongdoer and the person wronged both or 
ei ther of them are British sub -jects ? . 

Ref erence was made to this question in S cott v, Seymour. 
There Wighimam J, was of opinion that if a matter were antionflhlA 
as a tort in England, then even though damag es were not reco ver- 
able in the locv^ delict i commiss i^ one British subject co ul d 
in^ England mrecovermg against another 'RTit. ^sh..siih]> i;*t. jp 

re sp>ect of such a matter, Wille s. J. indicated general approv al of 
the judgment of Wightman, J, Cr omnton. J. express ed no opinion 
an d Wiliiams. J. disajrreed witli the v ie jaLof Wightman, J . Blac k* 
b urn, J>, m an opmion which was hesitatingly express^rt^ nf^inp^ 
to the view of Williams. It i^ t hat the op inion o f 

Williams and Blackburn, JJ. is clea^b L . soundr - and t h at it m av (if 
confined lo acrs dbne m a^ivilised oountry) b e acce^d to M 
f ullest extent. Th e civiTrights and liabilities of the parties befor e 
an English court are^ fn t.hP rat»Agt not 

by t heir nationality^ 

c- " 

53 For a strong criticism of the decision, see Cheshire, pp. 385-6. See also as 
to the discretionary character of the jurisdiction under Order XI, r. 1 (ea); 
Kroch v. Bcsull et 0t$ (1987) 156 L.T, 379, 

53a [1948] 366. 

3^ See G-oodrich, s, 90; Bestatement, s. 377; but contrast Cook, Chap. 13. 

53 See Stumberg, pp. 184-5. 

56 Chap. IS, esp. pp. 319, 345. See also Stumberg, pp. 182 $t m, 

57 See Lorensjen, 47 B.Q.B, 491-3 (1931); Wolff, p. 501. 

,5a (1062) 1 H. & C. 219; per Wightman, J. at pp. 234-5; per Williams and 

Crompton, JJ. at p. 285; per Willes, J. at p. 286; per Blackburn, J. at 

p. 237. See also Machado v. Fontes [1897] 2 Q.B, (C.A.) 231. 
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ActsJ^jieJ n an uncivilised country . — With this matter this Rule 
is not concern^. I n such a case, the reference 
char acter of the act accord ing to the l^^ lo ci delicti com missi cannot 
have^jiBi y , me ^a n i n g;. If an act done by X in an uncivilised country 


us if 


in England and A in 
question whether an action can 


up on two questions (a) isj;he act un^ustifiahle according to French 
lawTn[B) could an action be brought in tort in England if the act 



the high seas is governed 


the ship belongs, e. 




e act in question is done by one 
persc m on board the vesseri o the detriment oi another person also 
on j^ard the vess eL In such a case, if^ lor Txan^Ie^ an In 
is inflicted hv one person upon another on board a foreign shi 








Therefore tiie act must oe 




^IMiMIi II 


actionable as a tort in England, an 


aw of the conn 


cult case arises where ships pj: diUerent countries are 

in ca pture of such Jerse Tuiturae as whales, and disputes 

arise ^^to the invasion by the crew of one ship of rig hts of 
property in such animals acquired by the cre w of another shi 


suc Eacase. it appears* lhaf a dUrereul rulF TOErbe adop ted, 

; * If two or niOTe foreign ships carr^ 
flags were concerned in the dispute it anight be vMuaily 
t o irefer tp f fl ph lavg;; ^in^""€5e act mignt be innocent in one^ 
countries and wrongfjxrin the others. Again, it seems a Httle 


strained to treat the law of the flag in maritiine wrongs as bei 


elicti commissi in the case oi torts on 


land. The reason why English law requires proof ^Safc^wrong 
tti r country IS actjonaDie bv theSa? thdt 


^^fitish South Africa Co. v. Gompavhia de Mooamhi^ue [189^] A.C, 602. 
The ToUen [1946] P. 185; Bale ^ jmd Exceptions, ante, pp, 141-: 


1898] A.C, 602. But 
mU, pp, 141-161. 

in the case (i a'Britf^ ship, 'it is sabimttedjhai 
of tbe country or State of registry, mm dian 

1 discussed by iSteafeMge, Oiiaps. IS* 44 ; 3 167--8. 

See also Hancock, p. 261; Merckent Skipi^g Act, 1^4, ^ ^5; p. 664. 
Canadian National Steamship Co. T* Watson £1^] 1 B.L.E. 273. 
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CHOICE OF LAW 


th e offending act has been comip jt.tRt^ the ftynln si va jurisdic- 

tion ot a foreign sovereign, but .T . there isnosuch'thS^'as'Selnsive 
j urisdietion over the high seas Ii i~iucJi a case, since it is aot. ib ~ 
a ny real sense, possible to speak of aTlex loci delwli j o 

su bmitted thatjj^ ac tion in an Fingli^h omirt chould be Pnv e rnedbY 
En glish law, such bfinff the common law of th^ea as" 

est ablished by the usage ot mariners. 

Similarly, the re is the strongest ground for the assertinn 
that collisions at sea,*^ eve n though both or either of th e sB^ 
sh ould happen to "fee foreign" ships, sin ce they take 
side t he, territori a l jurisdiction of anv State, at a in an 
court to be treated as governed bv English law, even apart fmrp 
st atute and convention, such law bein g basefl r.n thg "PTnmmi Jnir 
of the sea as established by the usage of marinOTo • it U t.TiA 
op tion of Brett. L .J., that. ‘ a n action for a tort committed on 
t he^gh se as between two forei^ shins .T7~ carbrm^ained~ in 
this coirntr^r nlthmiffh i t ifHftefe-ar-tort accordi ng to tbp the 

co urts in that foreig n country-? ; a nd, therefore, in a tyIiw 

b oth the ships in collision were Dutch ships, and English plaintif fs 
bro ught an action for damage done to their good!s W negligenc e 
of one of these sb ipsT_it bag b een laid down, by Brett. L.J.. t^a t 
‘ a s' the injury, to the plaintiffs was committed by the servan ts 
o f fETdefe ndants Ti^t in anv f otfikn ^Tmtrv. but on the high~s^ s. 
w hich are sj ib-ject to the iuri sdiction of all co unt ries, the question 
of negligence in a col lision raised in a suit in this co untry is to 
be tried, ~Sot indeed, by the common law of Englan d, but by the 
m ^time law,^*^ which is part of the common law of England as 
ad nSni^ red in tms count ry , 

« At p 390 See also Wolff, p. 504. 

Marsden, Law of Collisions at Seat Sth ed., Chap. 9. 

Chartered Mercantile Bank of India v. Netherlands t etc,t Co. (1883) 10 
Q.B.D, (C.A.) 621, 637; Submarine Telegraph Co. v. Dickson (1864) 16 C.B. 
(n.s.) 759; The Leon (1881) 6 P.D. 148; The Anne Johanne (1860) Stuart’s 
Cases in Vice-Adm. Court (Quebec) 43; The Baarn (No. 1) [1933] P. 251> 
especially at p. 262, per Serutton, L.J.; The Baarn (No. 2) [1934] P. 171, 
especially at p, 176, per Serutton, L.J. Contrast Kendrick v. Burnett (1897) 
26 B. 82, where it was held that a tort must depend on the laws of both ships, 
but this was in connection with solatium for personal injury. 

The law indicated is described by the Court of Appeal in Lloyd v. Guibert 
(1866) L.B. 1 Q.B. 116, 126, as * the general maritime law as administered in 
England, or to avoid periphrasis, the law of England *. See The Johann 
Friedrich (1839) 1 W.Bob. 36; The Leon (1881) 8 P.D. 148; The Carlyle 
(1868) 6 W.B. 197; The Segredo (1853) Spinks, Eccl. & Adm. 36, 46, per 
Dr. Lushington; The Gaetano and Mana (1882) 7 P.D. 137, 143, per Brett, 
L.J. The maritime law of Scotland is the same as in England; Currie y. 
McKmght [1897] AO. 97, 101, 102; Sheaf Steamship Go. v. Oompania 
Trasmediterranea [1930] S.C. 660, though procedure depends on the 
/on, and arrest ad fundandam iurisdictionem is valid. The same conception 
of a general maritime law may be seen in Lord StoWelTs judgment in The 
Carl Johan (1821) cited in 1 Hagg.Adm. 113, 3 Hagg.Adm. 187. This law is 
also recognised to exist in the English decisions which' held that where the 
rule of the road at sea had not been determined by international agreem^t 
binding on both ships involved in a collision, and different rules were 

Bee note 47 opposite 
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pjder . that an , act i on, in tort may b e broug ht in Eng land 
^ of an act arising within the territorial wat ers of a f oreign 

country^.,.it is necessary that the requ irements of this Rule should 
be satigfifi^L^T ba^ IS to say, t he act must action atfe""as~Tr~tQrt — 

i n England and not justifiable under the l aw of the co un^^ in 
wh ose territorial waters it occiir s>^^ 

A co Uision occurs w ithin •territor ial waters of a foreign 
co ^try "“while the offending vessel is imd^r the c ontrol jof a 
co mp^sory pilot. By English dATYifigfi/;*, the owners of t he 
off ^dfng vessel would be liahl^ to an action in tort if thfr f^oHisinn 
ha d occurred in English waters j bv the law of the foreign country » 
there is no lia^ty whateyer Jmposed u pnn-t he ow ners of a vessel 
for daniage done b y it .,. thrmi gh th e act or nmission of a compulsor y 
pilot. N ^i^ion in torl^wi llJiiaJ jaJfr.Tig]^ ^^ 

Sub-Rule. — An done in a foreign country , w hich; 

tho ugh not justifial^ under the law of that coimtiy at ^ 
th e moment when it was done, has since that time been 
the subject of an act of indemnity, passed by the 
legi slature of such coi intr y^ of the TTnited Kingdom , 
is not a tort.^ ° . 

Illustration 

X assaults A in , Af the time of the assault, X’s 

act is wrongful both by the law of Jamaica and by the law of England. The 
ass ault takes place for tlTg^urpo^e of suppre^stiig a rebeSi on. The legislature 
of Jamaica afterwards passes an Act of Indemni ty assault 

is made lawful . The assault is. ^fter^ passing of this Ac t not a tort^ i 


prescribed by the laws of the flags of the ships, liability fell to be determined 
by the old rule observed by the maritime nations; see The Dumfries (1856) 
Swabey 63; The Zollverein aB56) Swabey 96; The Chancellor (im) 14 
Moore P.G. 202; The Bepeater y. The Braga (1865) 14 L.T. 258- This 
doctrme is attacked by Westlake, pp. 288-290. He states that the genera! 
maritime law is only a * specious name ’ for English law. HatK^k also 
attacks the English rule, pp. 278-9. ^ The Eestatement admits an exception 
for American law m cases of all colliding ships flying the same flag, when the 
law of the Sag governs: s. 410 (a). But sto Cheshire, pp. 388-9. 

There are special statutory provisions relatmg to such matters as ooHisicms, 
but these illustrate no principles of the Conflict of Laws. Hence the detailed 
discussion in the fifth edition of this book at pp. 780-3 is omitted. 

The Arum [1921] P. 12. See also The Halley {1868) L.R. 2 P.C. 193; 
Carr v. Fracis, Times Go. [1902] A.O. 176. The contrary view expressed 
in the Scottish case of Owners of S.S. Eeresby v. Owners of Cobeiae 
[1923] Sc.Ii.T. 719, is not, it is submitted, well founded. 

The Arum [1921] P. 12. 

Phillips V. Eyre (1870) L.R. 6 Q.B. 1, 

Ibid, 
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ADMINISTRATION IN BANKRUPTCY 

Rule 175/ — The administration in bankruptcy of the 
property of a bankrupt which has passed " to the trustee is 
governed by the law of the country where the bankruptcy 
proceedings take place (lex /on)/ 

Comment 

A creditor, whether an alien or a British subject, can under an 
English bankruptcy ^ prove for any debt, whether it be an English 
OP a foreign debt,^ which is due to him from the bankrupt. But a 
foreigner proving (e.g., for a foreign debt) stands in the same 
position as does an English creditor proving for an English debt; 
the equities available under the law of England against a bankrupt 
are available against a bankrupt or the trustee as representing 
him, in respect of rights acqxxired under the law of a foreign 
country.® The distribution of the assets among the creditors^; 
the priorities among the creditors inter se ® ; the rules of double 
proof in the case of partnerships ® ; every matter, in short, which 

i See Cheshire, p. 647; Wolf, s. 688; Westlake, ss. 145-148 a; Nadelmaan in 
Law and Contemporary Problems ^ XI, No. 4 (1946) pp. 696-712; U. 
of Pa.L.E., 91 (1943) p. 601; Ammcm Journal of International Laio, 
38 (1944) pp. 470-71; Glunet, 67-72 (1940-46) pp. 64-74. See Ex p. 
Melhourn (1870) L.B, 6 Ch. 64; Ex p, Holthausen (1874) L.B. 9 CL 
722; Thurburn v. Steward (1871) L.B. 3 P.C. 478. Compare Pardo v, 
Bingham (1868) L.B. 6 Eq. 485, and Re Kloehe (1884) 28 Ch.D. 175, which, 
though referring to the administration of a deceased person’s estate, throw? 
some light on the law governing administration in bankruptcy. The mere 
temporary presence m England of the foreign assignee or trustee affords no 

f round for proceedings against him in England as trustee; see Smith v 
fojfatt (1865) 1 Eq. 397. 

^ For the effect of an English bankruptcy as an assignment, see Buie 64, 
p, 327, ante, and as a discharge, see Buie 55, p. 333, and Buie 103, p. 448, anUn 
9 This Buie is in reality an application of the principle that all matters of 
procedure are governed by the lex fori. See Chap. 32, Buie 198, p. 859, post, 
^ As the Buies in this Digest are concerned only with proceedings in England, 
our Eule applies only to an English bankruptcy, and means substantially 
that under such a bankruptc;^ the property whicn has passed to the trustee 
must be distributed wholly in accordance with the ordinary rules of the 
English bankruptcy law. 

« Ex m Melhourn (1870) L.B. 6 Ch. 64. Compare Re Kloebe (1884) 28 Ch.D. 
175. 

^ Ex p. HoUhawn a874) L.B. 9 Ch, 722. 

Privileged treatment of British creditors in preference to alien creditors is 
inadmissible, see Re Wishemann (1928) 92 L,3.Ch. 349. Compare Nadelmann, 
ante n. 1. 

^ Ex p. Melboutn (1870) L.E, 6 Oh. 64. 

« Se4, Pollock, Law of Partnership, 14th ed., pp. 183-154; Lindley, On 
Partnership, 10th ed., pp. 891-899; Bankruptcy Act, 1914, s. 33 (6); 2n4 

808 



ADMINISTRATION IN BANKRUPTCY 


809 


concerns the administration of the bankrupt’s assets, or, in other 
words, which can be brought under the head of procedure in the 
very widest sense of that term — is to be determined in accordance 
with the ordinary rules of English bankruptcy law; and this is so 
even though the assets are the proceeds of foreign immovables, 
Scottish land, which under the English Bankruptcy Act has 
passed to the trustee. 

Whilst, however, the mode of dealing with the property which 
has passed to the trustee, or rather with the proceeds thereof, is 
governed by the law of England, the question what is the property 
which has passed to a trustee, and subject to what charges it has 
passed to him, or, speaking generally, what are the rights of the 
bankrupt which have passed to the trustee, is a matter to be 
determined in each case by its appropriate law, e.g., if the right 
be a right to land in Scotland, then by Scottish law; if the right 
be acquired imder a contract made in a foreign country, then by 
the law governing the contract. 

Question * — ^How far are the special rules of English bankruptcy 
law as to the effect of bankruptcy on antecedent transactions 
enforceable against foreign creditors? 

As regards transactions occurring within British territory 
the answer is clear : the Bankruptcy Act, 1914, applies to them 
as to transactions occurring in the IJnited Kingdom. As regards 
transactions in countries not forming part of British territory, the 
answer probably is that these rules may be looked upon as matters 
of procedure, and will, e.g., as to the effect of a fraudulent prefer- 
ence, be enforced against a foreign creditor who proves for his debt 
imder an English bankruptcy.^^ 


Illustrations 

1. H and W are married in Batavia, and before marriage enter into a 
contract whereby £1,000 is settled on W for her separate use. By Batavian 
law, such a marriage contract has no effect as regards third persons until 
registered. The contract is never re^tered. H and W come to England. 


Schedule, Buie 19; Baldwin, Law of Bankruptcy, pp. 631-638. The 
principle is illustrated by the old cases decided under a state of 
law now obsolete, jSJa? p. Ckevallier de MeUo Mottos; JRc Vanzeller (1834:} 1 
M. & A, 345; Ex p. Goldsmid (1^6-1857) 1 De G*. A; J, 267, 286; Qoldmtd 
V, Cazcnove (1869) 7 H.D. 785„ But compare Bricktoocd v. Miller (1817) 3 Mer. 
279* Bor the modem law, see Be Doetsch £18^3 2 Ch, 886, 839; thougb not a 
case in bankruptcy, the English rules as to double pmof are recognised as 
generally applicable. ^ . 

10 See Bankruptcy Act, 1914, as. 40-44, isken together with the definition of 
* property * in s. 167. See also p. 328, ante, and compare Gdlbraiik v* Grim- 
Shaw [l&O] AC. As re^Sds the extent of property affected, see Bx p* 
Deoer, Be Suse a887) 18 Q.BJD. (C.A.) ^ ^ 

This is apparently the principle maintained in Scotland. Goady, Law of 
Bav&rmtev in SoeOanA^ ed., pp. 6W, 607, diing BiacMittm, Petr., 
Febraary m, 1SL0, F.G.; Setow t Dams (1814) 2 Bose, 291 f Ex p. Wilson 
(1872) I..E. 7 Ob. 490; White v. Briggs (1848) 5 D, Ctopare 

Ba p. Bohertsoa (1876) IiJB. 20 Eq. 733 j G«lbni.a. T. Ormshme £19103 
A.C. 608. 
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H is there made bankrupt. W claims to prove for the £1,000. The Batavian 
law as to registration affects a question of remedy or procedure. All questions 
of priority of creditors are governed by English law (lex fori)^ and W is 
entitled under the English bankruptcy to prove for the sum settled pan pa«su 
with other creditors. 

2. N, a merchant in London, obtains a loan from A, a merchant in Prussia 
by depositing with A the title deeds of a house at Shanghai. No conveyance 
or memorandum of deposit is made at Shanghai, and the house remains regis- 
tered there in the name of N. N is adjudicated a bankrupt in England 
Under English law A is entitled as against N to have the benefit of the 
security, and has a charge on the house at Shanghai. A*s rights against T, 
the trustee, are governed by English law (lex fori). T is bound by the 
equities which bind the bankrupt, and A is entitled to have the house sold 
and the proceeds thereof, up to the amount of the debt to A, transferred to 
him.^® 

3. N makes a gift of goods to A in France. The gift is made after N has 
committed an act of bankruptcy. Within a month after the making of the 
gift N is adjudicated bankrupt in England. A proves for a debt incurred in 
France and under French law by N to A. The relation back of the trustee’s 
title and the effect of such relation on the gift of N to A, is (semhle) governed 
by English law (lex fon)M 


w Bm p. Melhmm 0.m) liJS. 6 OIi. 64, 68, 69. Compare TUthum v. SUmrd 
(1871) Ij.E. 8 P.O. 478. 

If Est p. Solthaiiseh a8T4) lj.B. 9 Oh. 722. 

If Compare Ba p. Robertson (1876) L.E. 20 Bq. 783. 
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ADMINISTRATION AND DISTRIBUTION OF 
DECEASED’S MOVABLES 

1. ADMINISTRATION 

Rule 176.^ — The administration of a deceased person’s 
movables ® is governed whoUy by the law of the country 
from which the administrator derives his authority to 
collect them, i.e., in effect, normalty by the law of the 
country where the administration takes place (lex 

Such administration is not affected by the domicile of 
the deceased.* 

In this Rule, the term ‘ administration ’ does not 
include distribution. 

Comment 

Assets in the hands of an English administrator, wherever col- 
lected, are liable for all the debts of the deceased, whether incurred 
in England or a foreign country.® This is obviously in accord with 
the principle that an EngHsh administrator, especially if principal, 
is given normally an unlimited grant and is expected to do his 
best to obtain aU the net assets of the deceased wherever situate, 
so as to be able to discharge debts. Logically, it might have 
been expected that an ancillary administrator should only be liable 
to meet English debts, but the rule is clearly otherwise, and in 
point of fact the distinction of principal and ancillary adminis- 
trators is not often insisted on by English courts.* But when the 
English administration is ancillary, the administrator need not 
advertise for foreign claims, but, after discharging the debts 
English and foreign known to him, he can hand over the balance 
to the foreign principal administrator who is responsible for 

1 Story, 8. 524; Goodrich, s. 187; Westlake, ss. 104, 105, 110, 111; Pmton 
V. MeMle a840) 8 Cl. & F. 1; Be Kkebe (1884) 28 Ch.D. 176; Be Lorillard 
[1922] 2 Ch. (O.A.) 638; Ewing 7. Orr-Ewing (1883) 9 App.Caa. 34; Bfadt- 
wood V. B. 0-882) 8 App.Caa. 82; Emhin v. Wylie 0.862) 10 H.L.Gss. 1. 

* As to immorablfis eee pp. 53M36, ante. 

3 See, as to principle that procedure ia governed by the lex fori. Chap. 32, 
p. 859, post. 

4 Ctoiupare CooTc v. Gregson (1864) 2 Drew. 286, taken tc^ether with Be Bloeos 
(1884) 28 Ch.D. 176, 176, l&i, jud^ent ci Pearson, J.; Be Lorillard [1922] 
2 Ch. (C.A.) 642i per Eve, J.; 646, per Lord Bten^ale, MJt. 

5 Be Kloebe (1884) 28 C9j.D. 176. 

* As to the distinction, see pp. SST-SSS, ante. 

811 
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the payment of foreign debts/ The foreign principal administrator 
has a locus standi to apply to the court to ask for such a transfer 
to him/ The discretion to accede to or refuse his request is, 
however, absolutely unfettered/ In exercising it the court is not 
required to have any regard to the fact that under the principal 
administration there are legitimate debts which have not been 
provided for and which, if any importance attaches to the dis- 
tinction between principal and ancillary administration, ought to 
be regarded as having a claim upon the balance of assets prior to 
that of the beneficiaries. Domicile, in fact, is irrelevant in the 
administration of assets. The court has the right to benefit English 
beneficiaries at the expense of creditors in the country of the 
domicile who are statute-barred in England. And it will 1^ guided 
in the exercise of its discretion by the place of residence of the 
beneficiaries. If they are wholly or mainly resident in the country 
of the domicile there will, as a rule, be no sufficient ground for 
refusing payment to the principal administrator in order to make 
distribution direct to them.^® 

The general principle of English law appears to be, that every 
question as to the admissibility of debts and as to the order in 
which debts of different kinds are to be paid is a matter of pro- 
cedure, and therefore to be determined in accordance with the leso 
fori^ and hence that an English administrator, in reference to the 
assets which he is administering under an English grant, must 
follow the order of priority prescribed by English law; and this 
whether the creditor claiming payment be an English or foreign, 
e.g., a French, creditor. 

The principle that an English administrator must, in the 
administration of the deceased^s estate, follow English law exclu- 
sively, applies, it would seem, only to assets which he holds as 
English administrator, i.e., which he has collected under his 
English grant, including the net proceeds of ancillary administra- 
tions remitted to him by the administrators, or made over to 
himself in his English capacity by him in the capacity of a foreign 
administrator. 

If, for example, he has in England assets which he has eollected 
in a foreign country, e.g., Ireland, under an Irish grant, then these 
foreign assets should be dealt with in accordance with the law of 
Ireland. The same person in eflect fills a twofold character, 

\ 

^ Re Achillopoulcs [1928] Ch. 483, 445, per Tomlin, J. ; compare Re Holden 
[1985] W.N. 52* 

a Re LorUlard [1922] 2 Oh, 638; Re BrcMey [1941] 4 309, 

a lUd,^ contrast Enohin V. Wylie (1862) 10 H.L.C, 1, IS, per Lord Westbury. 
Re LoriUard [1922] 2 Ch* 638, 646-7; compare Wilson v. Dmsany (1854) 
18 Beav* 298 {sed, duh,); Cook v. Gfegson (1854) 2 Drew. 286. 
n Be Kloebe (1884) 28 Ch,I). 175; Re Hewit [1891] 3 Ch, 568; Be BoetsoH 
[1896] 2 Ch. 886, 889; Be Smith [1913] 2 Ch. 216. Bee now especially Be 
LoriUard [1922] 2 Ch. (C.A.) 638. See also Re Bowes [1889] W.N. 58, 188; 
Mil.ne t. Moore (1894) 24 O.B. 456. 
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that of an English administrator and of an Irish administrator^ 
and such Irish assets he holds and must administer as an Irish 
administrator.^^ The same principle may apply to foreign assets 
which he actually has received before complete administration in 
their situs by penmssion of a foreign administrator, whose duty 
towards claimants he may be held liable to carry out.^^ 

It must be borne in mind that the word ^ administration ^ is in 
this Rule not used in its most extensive sense ; it here means simply 
the clearing of the deceased’s estates from liabilities; it does not 
include the distribution of the residue or surplus which remains 
after the estate is cleared among the persons entitled to succeed 
beneficially thereto. This point is manifestly determinable in 
accordance with the rules governing the right of beneficial 
succession. 

But it is appropriate here to deal with a matter on the border- 
line between administration and succession, namely the right 
of recourse of an heir of foreign immovables who may have 
paid the foreign debts of the deceased. If the will directs the 
payment of such debts out of the personal estate of the deceased 
then there is a clear right to look for repayment to the personalty, 
which may be wholly or partly in England. Where, however, the 
question is not so resolved by the will, it is said that the right 
of recourse depends upon the lex situs of the immovables.^* Thus 
where a person dies domiciled in a foreign country and the heir 
to his lands there is compelled to pay the deceased’s debts out 
of the lands, then if the lex situs gives a right to repayment out 
of movables, there is a right of recourse against the deceased’s 
English peirsonalty.^^^ But the decisions which establish this Rule 
involve no departure from the general rule that an English 
administration is governed by English law exclusively. For the 
situation to which they relate depends entirely upon the doctrine 
of English law that in an English admiaistration personalty in 
England is liable for the debts, English or foreign, of tl^ deceased, 
whatever his domicile. 

It is further relevant to remark that the postponeiMnt of sale 
of assets is a matter of administration and not of succession and 
that the power to postpone sale of property comprised within an 
English grant of administration thus depends on English law.^^ 


compare Kloeb^ (1884) 28 Ch.D. 


See also Warner v. 


Cook V. Gregson (1854) 2 Drew. 286; 

178, judgment of Pearson, J, „ ^ ^ ^ 

Compare Hanson v. Walker (1829) 7 Oh. 1S5, 

Giberson (1904) 1 N.B.Eq.R 65. 

i* Wesa^e,' V, ® yr- 

(1723) 9 Mod. 66; Boaamtm v. (1791) Bras.Oh. 577; WimeiaU9« 

V. aarettu a838) 2 Eeen 393; EUM v. MMo (1^1) 6 Madd. 16; 

V. CTMmmOTd dm 6 Bk>.PXS. 

IT Be Wilks [19351 Oiu 645. Bee also Be Cfaeens Estate [19371 Ok 428, 
p. 660, a. id Nauion JBrtafe 11948] 2 W.W3. 113 (power of mwatenwice); 
Re Ooenaga [1948] W.N. 463 (time withia wfiicb execntor is empowered to anA). 
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Illustrations 

1. The deceased has died owing to A, an Englishman, a debt of £20 
contracted in England, and to B, a Frenchman, a debt of £30, contracted in 
France. The assets in the hands of the deceased’s English administrator are 
liable for both debts.^® 

2 The deceased, an Englishman residing in Venezuela, has executed an 
instrument to secure payment to A of £1,600. A afterwards registers the 
instrument in the form prescribed by the law of Venezuela, and by that law 
becomes thereby entitled to have his debt paid out of the general assets of T 
in priority to other creditors. This does not entitle A to priority of payment 
out of assets administered in England.^^ 

3. The deceased has died leaving property both in America, where he is 
domiciled, and in England. There are administrations in both countries. 
Debts which by English law are time barred, though effective in America, 
cannot be admitted in the English administration.^^ 


2. DISTRIBUTION 

Rule 177/^ — The distribution of the distributable 
residue of the movables of the deceased is (in general) 
governed by the law of the deceased’s domicile {lex 
domicilii) at the time of his death.^"* 

Comment 

The ultimate aim of an administration (if that word be taken in 
its widest sense) is the due distribution by the administrator of 
the distributable residue of the deceased^s assets among the persons 
entitled to succeed beneficially thereto. 

Distribution, therefore, follows the appropriate rule as to 
succession, and the succession to, and therefore the distribution of 
a deceased’s movables is, whether he die intestate or testate 
(in general), governed by the law of his domicile at the time 
of his death. 

M&aning of law of domicile . — The law of the deceased’s domicile 
in reference to succession means the rules applicable to succession 
in the case of the particular intestate or testator by the law of 
the country where he dies domiciled in the eyes of English law, 
which in the instance, for example, of a person dying domiciled in 
a foreign country need not be the same as the ordinary rules 

18 Re Kloehe (1884) 28 Cb.D. 176. 

21 Pardo v. Bingham (1868) L.R. 6 Eq. 485. 

22 Be Lmllard [1922] 2 Oh. 688, 

23 See Chap. 81, fost. As to immovables see pp. 636, 636, ante. 

2^^ See pp. 298-300, ante. For a statutory recognition of the principle, see the 
Presumption of Life Limitation (Scotland) Act, 1891, s, 3, and the Indian 
Succession Act, 1926, ss. 6, 19. 

28 As to intestate succession, see Chap. 31, Buie 178, poH. 

28 As to testamentary succession, see Chap. 31, Rules 180-186, and compare 
Buies 187 1 188, post. 

27 Sea Exceptions 1 and 2 to Rule 181, post^ Rule 186, post, and Buies 187-191# 
past 
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applicable to the case of succession to the property of native 
French) intestates or testators, or may vary according to the religion 
or caste of the decedent*^® 

Lraw at time of deaths — The law which, as far as regards 
English courts, governs the succession to a deceased’s movables 
is the law of the deceased’s domicile as it stands ^ at the time of 
his death ’ ; and this qualification is of importance, for, if a change 
with retrospective operation is made in that law after the death 
of the intestate or testator, the succession to, and therefore the 
distribution of, his movables in England is not affected by the 
change.^® 

Our Rule, in short, amounts to this : that English courts will 
in general distribute the movables of a deceased person exactly 
as the courts of his domicile would distribute them at the time of 
his death. 

Question . — ^How is the duty of distribution to be performed 
when the deceased dies domiciled in a foreign country? 

The distribution may be carried out either by the English 
administrator on his own authority, or by or under the direction 
of the court (e.g., where an administration action has been 
brought). 

(1) Distribution by administratOT, — When the deceased dies 
domiciled in a foreign country, e.g., Victoria, the English adminis- 
trator (who must in this case be an ancillary administrator) should, 
after payment of all debts and other claims proved in England — 
assuming, of course, there is no administration action pending in 
England — hand over the distributable residue to the personal 
representative of the deceased under the law of Victoria. This 
course is open to the English administrator,^** and, unless he takes 
the direction of the court, which, of course, he must do if 
an administration action has been brought, and an order for 
administration made, is (it is conceived) his only safe course. 

(2) Distribution by court . — ^The court may at its discretion 
adopt either of two different methods of distribution. 

The court may, on the one hand, hand over the distributable 
residue to the personal representative of the deceased under the 

2 S See Ahd-uUMessih v. Farra. (1888) 13 App.Cae. 431; Bariktt v, Bartlett [1925] 
A.C. 377; Parapano v. Hwppaz [1894] A.C. 165; Tam v, Tano, 9 Cjpr.I#ja. 
94; Re Annesley [1926] Cb. 692; Be Ross [1930] 1 Ch. 377. CSompaie In 
Goods of LacTOix (1877) 2 P,I>. 94; crUe, pp. 47-^1. 

2® Jjynch V. Government of Paraguay (1871) Ij.R. 2 P. & D. 268; Re Agamor's 
Trust (1895) 64 ll J.Ch. 621. ^ 

30 Fames v. Hacon (1880) 16 Ch.D. 407; aSSi) 18 CkD. (C.A.) 347; Re Klaebe 
(1884) 28 Ch.B. 175 ; Be Mora v. Ctmcha (1885) 29 Cii J>. (O.A.> 268, especiaHy 
284, observatioB of Fry, LJ.; Re Trufort aS87) 36 Ch.B. 600, 611, jodgmmi 
of StirliBg, J.; Re Be Penny [1891] 2 Ch. 63, 68, ia4gmont of Ciutty* J.; 
Ewtng Y. Orr^Eimng (1885) 9 App.Oas. 34, 40; 10 4^,^eepec^y 

pp. 502-4, 600, 510, and pp. 463, 464, Re AeMlopouIm [1928] Ch. 433, 
445* 

See, e.g*f Ord. LV, rr. 3, 4, and Re BonUard [1922] 2 Oh. (C.A.) 638. 
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law of his domicile, and leave to such representative the distribu- 
tion thereof among the beneficiaries. If this course is taken, all 
persons who, whether as next of kin or otherwise, claim a share 
in the deceased’s estate, must enforce their claims before the 
tribunals of his domicile.®^ 

The court may, on the other hand^ determine for itself what is 
the law of the deceased owner’s domicile, and who are the persons 
who, in accordance with such law, are entitled to succeed to the 
deceased’s movables, and, having determined this, distribute or 
instruct the administrator to distribute, in accordance with such 
law, the distributable residue remaining in the hands of the English 
administrator.®^ 

The adoption of one method in preference to the other may 
make a material difference to the shares actually receivable by 
the beneficiaries. Thus, if some creditors are not statute-barred 
in the country of the domicile of a deceased person dying abroad, 
but are so barred in England, and if the court, as it may, directs 
a distribution otherwise than through the principal administrator, 
the distributable assets may be very much more valuable than they 
otherwise would be.®^ 

Illustration 

A mother and daughter, who are Gennan nationals and at all times 
domiciled in Germany, are killed in an air raid in London as a result of the 
same explosion, and it cannot be proved which of them survived the other. 
The daughter is entitled to movable property under her mother’s will if she 
survived her mother. Section 184 of the Law of Property Act, 1925, has no 
application and the presumption of Gennan law that the deaths were simul- 
taneous must determine the question of survivorship.®^ 


See especially Enohin v. Wylie (1862) 10 H.L.C. 1, 18, 14. Compare Eames 
V. Bacon (1880) 1$ Gh.L. 407; (1881) 18 Gh.D. (C.A.) 847; Emng v. Orr- 
Ewing (1883) 9 App.Cas. 34, 89; (1885) 10 App.Cas. 458, 502, 504; and see now 
Be Lonllard [19221 2 Oh. (C.A.) 638. 

S3 Enohin V. Wylie (1862) 10 H.L.C. 1, 19, 28-24; Ewing v. Orr^Ewing (1888) 
9 App.Cas. 34, 89; Be TrufoH (1857) 36 Oh.B. 600, 610; Be LorUlafd [1922] 
2 Oh. 688. 

See comment on Buie 176, ante^ p* 811, and Be LorilUrd [1922] 2 Oh. 688- 
See also Be Bagen [1942] 1 B.L.E. 752; Be Bitchie [1942] 3 B.L.E. 880. 

Be Oohn [1945] Oh. 5; see 61 L.Q.B. 840 (1945). 



Chapter 81 

SUCCESSION TO MOVABLES’- 

1. INTESTATE SECCESSION 

Rule 178. — ^The succession to the movables * of an 
intestate is governed by the law of his domicile at the 
time of his death, without any reference to the law of the 
country where 

(1) he was bom ; or 

(2) he died ; or 

(3) he had his domicile of origin ; or 

(4) the movables are, in fact, situate at the time of 
his death. 


Comment 

When the estate of a deceased person has been fully administered, 
that is to say when all debts, duties and expenses have been paid, 
the question arises by what law the beneficial distribution of his 
net estate is to be governed. So far as movables are concerned 
the law is now well settled, that the succession to the movables 
of an intestate is governed by the law of his domicile at the date 
of his death.* Changes in the law of his domicile, made after his 
death, are disregarded.” 

The Rule applies, be it noted, only to the sttccession in the 

I See Story, ss. 480-481a; Cheshire, pp. 66S-711; Wolff, ss. 63&-§77,; Ealcon- 
bridge, Chaps. 23-25, 36; Johnson, Vol. 2, Chaps. 9 and 10, Vol. S, Chap. 1; 
Westlake, Chap. 5; Eoote, pp. 29^33; Bestatement, ss. 301-310; Goowch, 
ss. 161, 164-173 ; Bruce v. Bruce (1790) 6 Bro.P.C. 5^ ; Somerville v. Somer- 
vUle (1801) 6 Ves. 749a: Stanley v. Bernes (1831) 3 Hagg.Ecc. 373; Dogltimi 
V. Crisyin (1866) L.R. 1 H.L. 301; Sullen v. Wtsconsin 240 C.S. 625; Balter’t 
Estate 7 . Baker's Estate (1908) 25 S.C. 234 (Cape of Good Hope) ; McConnell 
7. MeConneU (1889) 18 O.E. 36. 

3 The whole of this chapter should be read in conjunction with Chap. 1, 
pp. 47-61, on Bemoi, and Chap. 20, pp. 487-514, on Legitimacy and 
L^itimation. 

s Note the difference between ‘ movables ’ and ‘ personalty ’, pp. 40, 45, ante. 
Chattels real are not included in movables; th^ are immovables, and devolve 
in the caee of intestacy in acoordan(» with the las situs (see Buie 127, 
p. 529, ante). 

For meaning of ‘ law of domicile at time of death compare p. 814, and 
pi 815, ante- Piien v. Fipon (1744) Amb. 25, 799; Thome v. 

; (1760) 2 Yea.Sen. 36; Bruce v, Bruce (1790) 6 Bn).P.C. 566; Sdfour v. SeoU 
(17^ 6 Bro.P.C. 660; SomervOle V. SamereiBe (1801) 5 Ves. 760. 

® Lynch v. Government of Paraguay (1871) L.B. 2 P. ft B. 968 ; Be Ayanecr’e 
Trusts 01896) 64 L.J.0h. 621. 


817 



SUCCESSION TO MOVABLES 


819 


Comment 

The general principle which governs testamentary no less than 
intestate succession is, that the law of the country in which the 
deceased was domiciled at the time of his death governs the 
distribution of and the succession to his movables, and therefore 
decides what constitutes his last will, and whether and how far 
it is valid ; and this without regard to the place either of his birth 
dr of his death, or to the situation of the movables at the time 
of his death. This general principle is modified in relation to 
capacity, formalities, construction and revocation. So far as 
testamentary capacity is concerned it may be regarded as settled, 
and as consistent with principle, that the law of the testator’s 
domicile determines whether or not he has personal capacity to 
make a will.^° If the testator’s domicile is the same at the date 
of his death as it was when he made his will, there is no difficulty. 
But if his domicile changes between the date of his will and the 
date of his death, it may be necessary to determine which law 
should govern. The question is not an easy one, because English 
authority is lacking, and writers on the conflict of laws are not 
in agreement. It is submitted, however, that on principle the 
law of his domicile at the date of his will should govern. It may 
be noted (1) that by English domestic law (and presumably by 
the domestic laws of other countries) a testator must have personal 
capacity to make a will at the date when the will is made, and 
it is neither necessary nor sufficient that he should be capable of 
making a will at the date of his death; (2) that under the Wills 
Act, 1861, it is necessary that the testator should be a British 
subject at the date when the will is made, but it is not necessary 
that he should be a British subject at the date of his death.^^ 
These considerations are, it is submitted, sufficient to justify the 
wording of our Rule, though it must be admitted that at present 
authority is lacking. 

The Rule, be it noted, is limited to personal capacity, for 
example, to questions whetW, and if so to what extent, an infant, 
lunatic or married woman can make a will. It does not apply to 
questions of proprietary capacity, for example, to questions whether 
a testator can leave property away from his wife and children. 
Such questions are, it is submitted, best regarded as questions of 
material or essential validity.^^ 

10 In horns Marmer (1828) 1 Hagg.Bcc. 498; In honk Gutteriez (1869) 88 
L.J.P. & M. 38. 

11 Story, s. 466; Savigny, s. 377; Phillimore, s. 863; Mhior, s. 70; Westlake^ 
s, 86;. Dicey, 6th ed., p. 823; Goodrich, s. 164; Wolif, s. 657; Cheshire, 
pp. 68{W82. 

1-^ In honis Von Bussch (1381) 6 P.D. 211; Bloxhom v. ^avre (1884) 9 P.D. 1^; 
Be Oohille [1932] 1 D.L.B. 47; post, p. 823. 

Post, Buie 182, p. 827. 
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Strict sense of that term. Where a person dies, e,g., intestate and 
a bastard, and under the law of the country where he is domiciled 
there is no succession to his movables, but they are bona vacantia^ 
and leaves movables situate in a country, c.g., England, in which 
he is not domiciled, the title to such movables is governed by the 
lex sitm'f i*e., under English law the movables being situate in 
England, the Crown is entitled thereto.® In such a case the foreign 
Treasury claims not by way of succession but because there is no 
succession. It does not follow that the decision would be the same 
if the law of the domicile was such that the foreign Treasmry 
claimed as ultimus heres. That would be a true case of succession 
and would, it is submitted, be governed by the law of the domicile. 

Illustrations 

1. A French subject dies intestate and domiciled in England. Succession 
to his movables is governed by the English Administration of Estates Act, 
1926, without any reference to the law of France. 

2. A British subject domiciled in France dies intestate in England. The 
succession to his movables in England is governed by French law. 

3. A British subject domiciled in Portugal dies there intestate, leaving no 
relative except A, an illegitimate son, who by Portuguese law is entitled to 
succeed to the intestate’s property. The intestate leaves movables in England. 
A is entitled to succeed to the movables.^ 

4 ). A British subject dies intestate domiciled in Paraguay, leaving movables 
in England. At the time of the intestate’s death A is, under the law of 
Paraguay, entitled to succeed to the intestate’s property. After the intestate’s 
death the legislature of Paraguay changes the rules as to succession so that, 
under the changed law of Paraguay, A is not entitled to succeed to the 
intestate’s property. After the change of the law in Paraguay, A claims in 
our courts to succeed to the intestate’s movables in England. A is entitled 
to succeed to the movables.® 

6. D, an Austrian subject domiciled in Austria, is entitled to a fund in 
court in this country. He dies in Vienna illegitimate, intestate and without 
heirs. By Austrian law the property of an Austrian citizen is in such a case 
confiscated, as property to which there is no heir, by the fiscus (Treasury). 
The Austrian fiscus does not claim by way of succession but because there is 
no succession. The Crown is entitled to the fund under English law {lex 
situs) as bona vacantia,^ 

2. TESTAMENTARY SUCCESSION 


(1) Capacity. 

Btjle 179. — The law of the testator’s domicile at the 
time of making his will determines whether or not he has 
personal testamentary capacity. 


» Be Barnett's Trusts [1903] 1 Ch. 847; Be Musurus [1936] 3 All E.E. 1666, 

^ Dogtioni v. Crispin (1866) Ii.R. 1 H*L. $01. 

> See Lunch v* CcuernTnent of Paraguay (1871) li.B. 2 P. ^ D. 268 ; Be Aganocr^s 
^ Trmu (1896) 64 li J.Ch. 621, 

> Be BametVs Trusts [1902] 1 Ch. 847; Be Musurus [1936] 2 All E.R. 1666. 
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Comment 

The general principle which governs testamentary no less than 
intestate succession is, that the law of the country in which the 
deceased was domiciled at the time of his death governs the 
distribution of and the succession to his movables, and therefore 
decides what constitutes his last will, and whether and how far 
it is valid ; and this without regard to the place either of his birth 
Or of his death, or to the situation of the movables at the time 
of his death. This general principle is modified in relation to 
capacity, formalities, construction and revocation. So far as 
testamentary capacity is concerned it may be regarded as settled, 
and as consistent with principle, that the law of the testator’s 
domicile determines whether or not he has personal capacity to 
make a will.^® If the testator’s domicile is the same at the date 
of his death as it was when he made his will, there is no difficulty. 
But if his domicile changes between the date of his will and the 
date of his death, it may be necessary to determine which law 
should govern. The question is not an easy one, because English 
authority is lacking, and writers on the conflict of laws are not 
in agreement.^ It is submitted, however^ that on principle the 
law of his domicile at the date of his will should govern. It may 
be noted (1) that by English domestic law (snd presumably by 
the domestic laws of other countries) a testator must have personal 
capacity to make a will at the date when the will is made, and 
it is neither necessary nor sufficient that he should be capable of 
making a will at the date of his death; (2) that under the Wills 
Act, 1861, it is necessary that the testator should be a British 
subject at the date when the will is made, but it is not necessary 
that he should be a British subject at the date of his death.^® 
These considerations are, it is submitted, sufficient to justify the 
wording of our Rule, though it must be admitted that at present 
authority is lacking. 

The Rule, be it noted, is limited to persond capacity, for 
example, to questions whether, and if so to what extent, an infant, 
lunatic or married woman can make a will. It does not apply to 
questions of proprietary capacity, for example, to questions whether 
a testator can leave property away from Ms wife and children. 
Such questions are, it is submitted, best regarded as questions of 
material or essential validity.^® 

In lonis Maraver (1828) 1 Hagg.Bcc. 498; In horns Guttenez (1869) 38 

L J.P. & M. 88. 

Story, s. 465; Savigny, s. 877; Plullimore, s. 863; Minor, s. 70; Westlake, 

s. 86;. Dicey, 5th ed., p. 823; Goodrich, s. 164; WolfE, s. 567; Cheshire, 

pp. 680-682, 

1^ Irt^ bonis Von Busech (1881) 6 P.D. 211; Bloxham y. Favre (1884) 9 P.D. 130; 

Re Colmlle [1932] 1 D.L.B. 47; fost, p. 823. 

13 Post, Buie 182, p. 827. 
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Illustrations 

1. A married woman domiciled in Spain died in 1820, leaving a will of 
movables situate in England. By the law of Spain she was, and by the law 
of England she was not, then capable of making a will. The will was held 
valid in England. 

2. T is domiciled in a country where the age of majority is twenty-five 
and a minor cannot make a will. T, when resident in England, makes a will 
of movables at the age of twenty-two and dies. The will is invalid, 

3. T, an Englishman domiciled in England but resident in Virginia, makes 
a will at the age of nineteen and dies. The will, though valid by the law 
of Virginia, is invalid in England on the ground that an infant is incapable 
of making a will. 

4. T, domiciled in Germany, makes a will at the age of seventeen. He 
acquires an English domicile and dies under the age of twenty-one By 
German law persons over the age of sixteen may make valid wills. The will 
is {semhU) valid. 

5. T is domiciled in a country where the age of majority is twenty-five and 
a minor cannot make a will. He makes a will at the age of twenty-two. He 
acquires an English domicile and dies without having confirmed his will. The 
will is (semble) invalid. 

6. T, a married woman domiciled in France, makes a will when aged 
seventeen. She acquires an English domicile and dies under twenty-one. By 
French law married women over sixteen and under twenty-one are competent 
to dispose by will of one-half of the property they could have disposed of if 
over twenty-one. The will is {semble) valid as to one-half of T’s movables.^^ 


Sub-Rule. — legatee has capacity to receive a legacy 
of movables if he has capacity either by the law of his 
domicile or by the law of the testator’s domicile. 

Commeiit 

On principle the law of the legatee's domicile should determine 
whether he is of full age and otherwise capable of receiving a 
legacy. But our courts take a liberal view and authorise payment 
to the legatee as soon as he has capacity to receive the legacy by 
the law of his domicile or by the law of the testator^s domicile, 
whichever first happens. 


Illustration 

% domiciled in England, gives legacies to S and D, both domiciled in 
Hamburg. At the date of Ts death S is a boy aged seventeen and D is a girl 
aged eighteen. By Hamburg law girls attain majority at age eighteen and boys 
at age twenty-two. The legacy to S can be paid to him as soon as he attains 
twenty-one. The legacy to D can be paid to her forthwith.^^ 


In honis Maraver (1328) 1 Hagg.Ecc. 498? In hmis Gutteriez (1889) 38 LJ.P. 
& M. 38. 

IS Compare Be Letoal^s Settleimn^ TrmU [19181 2 Ch. 891* 

Re Mellman's Will (1866) E.B. 2 Eq. 368; compare Leslie v. BailUe (1848> 
2 y. A; OX.C. 91; Be Schnapper [1928] Ch. 420; of. ante^ pp. 488^4* 
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(2) Formal Validity. 

Rule 180 / Any will of movables which is formally 
valid according to the law of the testator’s domicile at the 
time of his death is valid. 

Comment 

The general principle governing testamentary succession, that the 
law of the country in which the deceased was domiciled at the time 
of his death governs the distribution of and the succession to his 
movables, is fully applicable in reference to wills formally valid 
by that law. The object of our courts is to deal with such a will 
exactly as the courts of the domicile would deal with it at the 
time of the testator’s death. Hence, on the one hand, if the 
deceased is a foreigner dying domiciled in England though resident 
abroad, the will, if it is good according to English law, will be 
held valid here, without reference to the law of the country to 
which he belongs by nationality or where he is resident; and, on 
the other hand, if the deceased is a person resident whether in 
England or abroad, but domiciled in a foreign country, our courts 
will hold valid any will of movables good by the law of the 
country (e.g., France) where the testator is domiciled.^® 

When once the rights of the parties, under the will of a testator 
who died domiciled in a foreign country, are determined by the 
courts of that country, English tribunals, as elsewhere pointed out, 
are bound by and follow the decision of the foreign court.^^ 

lllusti^tions 

1. A Frenchman domiciled in France makes an nnattested holograph will of 
movables valid by the law of France. The will is valid. 

2. A Frenchman domiciled in France makes in England a will of movables 
in the form required by English law. The French courts hold it valid as being 
made in accordance with the forms required by the law of the place of 
execution {lex actm). The will is {semble) valid.^^ 

17 Re Price [1900] 1 dh. 442, 451 Note that Eules 180-181, as well as 
the Exceptions thereto, refer to cases where there has been no change of 
domicile after the execution of the will, "Where there has been such a 
change they must be read subject to Eule 186, post, p. 839 
1* See Abd-ul-Messih v, Farr a (1688) 13 App.Cas. 431; Bartlett v. Bartlett [1925] 
A.C. 377, and compare In bonis Dost lly Khan (1880) 6 P.D. 6. Compare 
Hare v. Nasmyth (1816) 2 Add, 26; Moore v. Darell (1832) 4 Hagg.Ecc 346; 
In bonis Gosnahan (1866) li-B. 1 P, & D'* 183; Miller v. James (1872) L.B. 3 
P. & I). 4; jDe Bonneval v. De Bonneval (1838) 1 Curt. 856; Larpent v. 
Sindry (1828) 1 Hagg.Ecc. 382. 

1’ See Lynch v. Government of Paraguay (1871) L.B. 2 P. & D. 268; Be 
Aganoor's Trust (1895) 64 LJ.Oh. 621. 

See pp. 47-61, ante. 

See Laneuville v, Anderson (1860) 2 Sw. d? Tr, 24 Doglioni v. Orispin (1866) 
L.B. 1 H.Ii, 301; Be Trufort (1887) 36 Ch.D. 600; ante, p. 432. 

23 See In bonis Lacroiis (1877) 2 P.I>. 94. 
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Rule 181.“ — Any will of movables which is formally 
invalid according to the law of the testator’s domicile at 
the time of his death is (subject to the Exceptions here- 
inafter mentioned, and to the effect of Rule 186) invalid. 

Oomineiit 

A will, though made by a person capable of making it, may 
nevertheless be invalid for want of some formal requisite — e.g., 
signature by the testator, attestation by the required number of 
witnesses, and so forth. It may, in short, be defective for want 
(to use the terms of English law) of due execution. Such a defect 
constitutes a formal invalidity. 

The question whether a will is duly executed, or, in other 
words, whether it is or is not formally valid, must be determined 
in accordance with the law of the testator’s domicile. In cases, 
in short, of testamentary disposition, as in cases of intestate 
succession, the rule of our courts (though subject now, as regards 
formal validity, to considerable exceptions) is to look to the law 
of the testator’s domicile. This, it should carefully be noted, is 
still the rule. It applies to all wills, whether of British subjects 
or aliens, which, for whatever reason, do not fall within the 
Exceptions to Rule 181. 

Illustrations 

1. An American citizen domiciled in New York, but resident in England, 
makes his will while in England, according to the formalizes required by the 
English Wills Act. The will is invalid, according to the law of New York, 
for want of a formal declaraZon to the witnesses that the document is his last 
will. The will is invalid. 

2 An American citizen domiciled in New York, executes when in France 
a holograph will, valid by the law of France, but not attested as required by the 
law of New York. He leaves movable property in England. His will is 
invalid (unless tlie New York court would hold it valid). 

3, A British subject born in Mauritius, but whose parents were at the time 
of his birth domiciled in France, comes to England and acquires an English 
domicile. He, whilst in London, executes a will of movables in England 
according to the forms required by tlie law of Mauritius, but not according 
to the English Wills Act. The will is invalid. 


Exception IJ * — ^Every will and other testamentary 
instrument made out of the United Kingdom by a 
British subject (whatever may be the domicile of 
such person at the time of making the same or at 


25 Cmigie v. Letom (1843) 3 Curt, 435; De Ziohy Ferrans v. Hertford (1843) 
3 Curt. 468, 486; Bremer v. Freeman (1857) 10 Moore P.C. 306; Fnohin v, 
Wylie (1862) 10 H.L.O. 1; 31 L.J.Ch. 402; In honis Keller aS91) 61 EJ.P. 
& M. 89. 

2^ Wills Act, 1861, 5. 1, For criticisms of the drafting of the Act, and proposals 
for amendxhent, see 62 L.Q.B. 173-176, 185, 828^30. 
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the time of his or her death) shall, as regards 
personal estate, be held to be well executed for the 
purpose of being admitted in England and Ireland 
to probate, and in Scotland to confirmation, if the 
same be made according to the forms required either 

[1] by the law of the place where the same was 
made ; or 

[2] by the law of the place where such person 
was domiciled when the same Was made ; or 

[3] by the laws then in force in that part [if 
any] of His Majesty’s dominions where 
he had his domicile of origin. 

Comment 

This Exception is (except the figures and words in square 
brackets) given in the terms of the Wills Act, 1861, s. 1 ; the words 
^ if any % suggested by In bonis Lacroiai,^'^ are added for the sake of 
clearness. 

It will, however, be observed that part of the Exception^® 
refers to cases in which there may have been a change of domicile 
between the execution of the will and the death of the testator, 
and therefore are not, strictly speaking, within an Exception to 
Rule 181. The effect of a change of domicile is considered in the 
comment upon Rule 186. 

A will to come within this Exception must be, first, a will 
‘ made out of the United Kingdom ’ m Guernsey or in 

Eire or in France) ; secondly, a will ‘ made by a British subject * 
who must be a British subject at the time when the will is executed®^ 
but need not be a British subject at the time of his death 
or birth ; thirdly, a will of ‘ personal estate \ The term 

25 See for a curious application, Lyne v. De la Ferti (1910) 102 L.T. 148, m 
which a holograph will made in France in a form valid by French law bjr a 
testator domiciled in England is admitted to probate, though it deals with 
leaseholds and is wrongly dated, while French law regards the date as an 
essential feature, but excuses inadvertent error. If no specific form is laid 
down by the locus actus, then {semhle) the court will accept a will made in 
accordance with the general principles of law and equity : see Stohes v. Stokes 
(1898) 67 LJ.P, 55, when a holograph unattested will of a British subject 
in the Congo Free State was held vahd, as the courts there would uphold such 
a will. Compare He Morgan's Estate [1915] S.B. 147. 

2« The expression * B^s Majesty’s dominions * is of course equivalent to 
‘British territory’ as defined, p. 40, ante. 

27 (1877) 2 P.D. 94. 

28 Vifs., the words in the parentheses and clause 2. 

28 For meaning of * United Kingdom ’, see p. 40, ante. 

28 Jfi Von Bus^ech (1881) 6 P.B. 211; Moxum v. Fai>re (1883) 8 P.D. 101, 
106; (1884) 9 P.D. (C.A.) 130. 

21 Be UolmUe [1932] 1 D.L.K. 47. 

22 1% "boms Gaily (1876) 1 P.D. 438. Ciontrast In bonis Gatti (1879) 27 W.B. ^23. 
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^ personal estate ’ is used in its strict technical sense, and includes 
all interests in English land which come within the description 
of personal estate, for example, leaseholds,^^ land subject to a trust 
for sale but not yet sold,^"^ the vendor’s interest in land contracted 
to be sold,^^ and the mortgagee’s interest in land subject to a 
mortgage,^® though these are not necessarily interests in movables. 
Conversely, it excludes capital moneys arising under the Settled 
Land Act, 1925, which are impressed by statute with a trust 
for reconversion into freehold land, though these are (it would seem) 
movables/^’' 

When the above three conditions are fulfilled, a will (though 
not executed according to the form required by the law of the 
testator’s domicile at the time of his death) will be held to be 
* well executed for the purpose of being admitted to probate ’ (i.e., 
will be held formally valid), if executed according to any of the 
forms specified in the Exception.®® 

The first and third of these forms are new, the old rule 
(Rule 180) looking only to the last domicile of the testator. The 
second form corresponds with the old rule when no change takes 
place in the domicile of the testator after execution of the will; 
when there is a change it adds a fourth form to those possible, 
for as the Wills Act, 1861, does not invalidate a will made in 
any form which would be valid independently of the Act, a British 
subject’s will of movables following the form required by the law 
of his last domicile will be held valid. Hence a British subject 
has, when residing out of the United Kingdom, a choice of three 
different forms, according to any one of which he may make a will 
of personal estate which will be held, as far as form goes, valid 
in England. Thus, a British subject is domiciled in Germany, 
At the moment of making his will he is travelling in Italy. He 
is the son of Canadian parents and has a domicile of origin in 

33 Re Watson (1887) 36 W.R. 711; Ee Grassi [1905] 1 Ch. 584. 

34 Re Lyne's Settlement Trusts [1919] 1 Cb. 80. 

33 Re Casey Estate [1936] 1 W.W.R. 30. 

3« Re Gauthier [1944] 3 D.L.B. 401. 

35* Re Cartwright [1939] Oh. 90. 

33 Note that a will must be interpreted by one law at a time ; Pechell v. Hilderley 
(1869) 1 P. & 673: a testator’s will and a codicil, the latter made in Italy, 

invalid both by English and Italian law, were confirmed hy a codicil valid by 
Italian law but ineffective to confirm the will by that law; held that the 
English and Italian laws could not be combined to vahdate the documents as 
a whole by holding that the codicil was effectively executed by Italian law, 
and then construing it as a valid English codicil validating the invalid will 
and codicil. But tne testamentary documents may assume any of the three 

possible forms in any combination. Moreover, in In honis Laoroia (1877) 2 

P.D. 94, it was held that a British subject, domiciled and present in 
Prance, validly made a will and two codicils in English form, and a 
confirmatory holograph will in Erench form, Erenoh law permitting a. British 
subject to use his national form, and the Prench will being in the local form. 
3» •Wills Act, 1861, s. 4. 

*0 If there has been a change of domicile, he has in effect a choice of four 

' different forms. See Buie 186, post, p, 889^ 
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Nova Scotia. He may make a valid will of personal estate in 
any one of three dffierent forms, viz,^ the German form (leoo 
dondcilit)^ the Italian form (leoo actus), the Novia Scotian form (lea: 
domicilii originis). Moreover, if he changes his domicile his Trill,, 
if executed in a form which was at the time of making it not valid 
imder any of these three possibilities, may yet be valid if it was 
in the form held valid by the law of his last domicile, in so far as it 
concerns movables strictly speaking. 

If, however, the testator became a British subject by naturalisa- 
tion, his will, if made only in accordance with the form required by 
the law of the place where he had his domicile of origin, may very 
well turn out to be invalid. The testator, for example, is a French- 
man whose domicile of origin is French. He becomes a British 
subject by naturalisation. He is domiciled in Massachusetts and is 
resident in New York, where he makes his will in accordance with the 
forms required by the law of the place where he has his domicile of 
origin {viz., France), but not in accordance with the forms required 
by the law of New York. The will is invalid. It is not made 
according to the forms required by the law of the country where 
the testator is domiciled, viz., Massachusetts. It is not made 
according to the forms required by the law of the place where it 
is made, viz., New York. It is made according to the forms 
required by the law of the place where the testator has Ms 
domicile of origin (viz., France), but tMs place is not ‘ part of 
His Majesty’s dominions 

If, indeed, the law of Massachusetts held such a will valid when 
made by a British subject, the will might be good as being made 
in accordance with the testator’s leuo domicilii, but it may pretty 
confidently be assumed that the courts of Massachusetts would 
not hold the will valid, and therefore that it would neither under 
Rule 180 nor under Exception 1 be held valid in England. 

Illustrations 

1. T, a British subject domiciled in England, goes for a few hours to 
Boulogne. While tliere he executes a will of all his personal property, including 
English leaseholds, in accordance with the forms required by the law of France, 
but not in accordance with the forms required by the Wills Act, 1837. The 
will is valid. 

2, The circumstances are the same as in Illustration 1, except that T 
executes a will of all his real and personal property. The will is, bs regards 
the real property, invalid, but as regards the personal property, valid. 

8. T, a British subject, is the son of Canadian parents and has a domidle 
of origin in Nova Scotia, He is travelling in Italy. He is domidled in 
Denmark. He makes a will of all his movable property in accordance with 
the foto required either (a) by the law of Denmark (lems domtcilit), or (b) by 
the! law of Italy (feis acm)y or (c) by the law of Nova Scotia (ka domiem 
ofigims). The will is valid. 

4. T is a Frenchman whose domicile of origin is French. He has become 
a British subject by naturaKsation. He is domxdled in Massachusetts. He 

See 1% honk Lacroix (1877) 2 P.D. 94. 
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makes a holograph will in accordance witli the forms required by the law of 
France {lex domidhi originis), but not in accordance with the forms required 
by the law of Massachusetts, where he is domiciled. The will is invalid. 

Exception 2/' — Every will and other testamentary instru- 
ment made within the United Kingdom by any 
British subject (whatever may be the domicile of 
such pex’son at the time of making the same or 
at the time of his or her death) shall, as regards 
personal estate, be held to be well executed, and 
shall be admitted in England and Ireland to 
probate, and in Scotland to confirmation, if the 
same be executed according to the forms required 
by the laws for the time being in force in that part 
of the United Kingdom where the same is made. 

Comment 

This Exception reproduces verbatim the Wills Act, 1861, s. 2. It 
•will be noticed that the words in parentheses refer to cases where 
there may have been a change of domicile between the execution 
of the will and the death of the testator, and therefore are not, 
strictly speaking, within an Exception to Rule 181. The efiect of 
the terms referring to a change of domicile is considered in the 
comment upon Rule 186. 

A will to come within this Exception must be : first, a will 
^ made within the United Kingdom ’ ; secondly, a will made by 
a ^ British subject ’ who must be a British subject at the time when 
the will is executed though not necessarily at the time of his 
death or birth ; thirdly, a will of ^ persond estate ’ in the strict 
sense of that term.'^’"’ If these conditions are -satisfied, a will 
(though not duly executed according to the law of the testator’s 
domicile) will be held to be well executed, and will be admitted 
to probate (i.e., will be held formally valid) if executed ^ according 
to the forms required by the laws for the time being in force in 
that part of the United Kingdom where the same is made More- 
over, by section 4 of the Act the old rule that a will is valid if 
made according to the law of the testator’s domicile is expressly 
preserved. Thus, a British subject may, when within the United 
Kingdom, make a will of movables which is to be held duly 
executed if he makes it either according to the form required by 
the law of the country where he is domiciled (e.g., Mauritius) or 

Wills Act, s, 2; In horns Batho (1908) 52 S.J. 318; Xn bonis Oomerel 

[1916] P. 4. 

44. gee ente, p. 823, notes 30-32. 

See ante, p. 824, notes 33-37. 
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according to the form required by the law of the country where 
the will is made, Scotland, or Northern Ireland. Further, i£ 
he changes his domicile he may make a will under the law of his 
new domicile. 

A will, it should be noticed, which falls within either Exception 
1 or Exception 2, though it must be held by an English court to be 
duly executed or free from any formal defect, may stiU, as before 
the Act of 1861, be invalid, either because the testator is, according 
to the law of his domicile, incapable of making a will, or because 
the will is materially or essentially invalid or inoperative as 
containing provisions contravening the law of the testator^s 
domicile.^’^ 


Illustrations 

1. T, a British subject domiciled in England, makes an unattested holograph 
will in Scotland which is valid by Scots law. The will is valid because 
‘ executed according to the forms required by the laws in force in that part of 
the United Kingdom where the same was made 

2. T, a British subject domiciled in England, makes a wiU which is 
weU executed in accordance with the Wills Act, 1837. T acquires a French 
domicile and dies. The will is valid, whether or not it is valid by French law.^® 

3. T, a British subject domiciled in Scotland, makes an unattested holograph 
will in England which is valid by Scots law. T dies domiciled in England. 
The will is not valid under Exception 2 to Rule 181, but is valid under 
Rule 186.50 

(3) Material or Essential Validity. 

BjULE 182.“ — The material or essential validity of a will of 
movables or of any particular gift of movables contained 
therein is governed by the law of the testator’s domicile 
at the time of his death. 


Comment 

A will made by a person under no testamentary incapacity and 
duly executed or formally valid may nevertheless be invalid, or 
wholly or in part inoperative, because it contains provisions to 
which the law will not give effect. Thus, English law prohibits 
bequests upon trust for accumulation beyond certain periods or 
which vest at too remote a date. The laws of France and of 
Scotland invalidate, unlike English law, bequests of more than 


See Buie 179, ante, p. 818. 

See Buie 182, infra 
A® In bonis Batho (1908) 52 S.J. 318. 

In bonis Cocquerel [1918} P. 4. 

Post, p. 839. 

51 Whicker v. Hume (1858) 7 H.L.G. 124; Thornton v. Curling (1824) 8 Shea. 
310; Campbell v, Beaufoy (1859) Johns. 320; Macdonald v. Macdonald (1872) 
14 Eq. 60; Be Groos [1915] 1 Gh. 572; Be Annesley [1926] Ch. 692; Be Boss 
[1930] 1 Ch. 377 ; Re Priest [1944] Oh. 58. 

^2 Law of Property Act, 1925, s. 164. 
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a certain proportion of the testator’s property in derogation of the 
rights of his widow or children. Such invalidity, arising from the 
nature of the bequest, is termed material or essential invalidity, 
and whether a will is or is not void wholly or in part on account 
of such invalidity depends upon the law of the country where the 
testator is domiciled at the date of his death. Thus, where a 
British subject domiciled in France made a disposition of his 
movable property which, though valid by the law of England, was 
invalid by the law of France, the will was held inoperative.^^ 

Nor is the effect of the material invalidity of a will affected 
by the Wills Act, 1861. That Act renders formally valid, and 
therefore admissible to probate, a will which might otherwise be 
bad for defects of form; but even when a will has been admitted 
to probate in solemn form, and therefore must be held not defective 
as to its formal requisites, it is, in so far as its provisions contra- 
vene the law of the testator’s domicile, treated here as inoperative, 
and the persons obtaining probate will be held by the courts to 
be trustees for those who would be entitled to succeed to deceased’s 
property if (as far as the inoperative provisions go) he had died 
intestate. 

Where a will was admitted to probate in solemn form, but 
there was a doubt whether the provisions were valid according to 
the testator’s lex domicilii^ the law was thus laid down : — 

‘ A probate is conclusive evidence that the instrument proved 
was testamentary according to the law of this country. But it 
proves nothing else. That may be illustrated in this way. Suppose 
there was a country in which the form of a will was exactly similar to 
that in this country, but in which no person could give away more 
than half his property. Such an instrument made in that country 
by a person there domiciled, when brought to probate here, would 
be admitted to probate as a matter of course. Probate would be 
conclusive that it was testamentary, but it would be conclusive of 
nothing more ; for after that there would arise the question ; How 
is the court that is to administer the property to ascertain who is 
entitled to it? For that purpose you must look beyond the probate 
to know in what country the testator was domiciled, for by the 
law of that country the property must be administered. Therefore, 
if the testator, in the case I have supposed, had given away all 
Ids property, consisting of £10,000, it would be the duty of the 
court that had to construe the will to say £5,000 only can go 
according to the direction in the will ; the other £5,000 must go in 
some other channel 

It is well settled that the material or essential validity of a 

Thornton v. Ourling (1824) 8 Sim. SIO; Oampldl Vr Beaufoy (1869) ^Tolms. 

m; see Whiehet v. Bnmo (1868) 7 H.L.O. 124. 

WhioUr V. Bume (1868) 7 H.L.G. 124, 166, 167, per Lord Cranworth. Of. 

pp. 165, 166, pet Lord Wensleydale. Of. Goncha v. Goncha (1886) 11 App.Oas. 

641^ 661 r Be Qtoos [1916] 1 Oh. 572; BatUeU t, Bartlett [1926] A.C. 877, 
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will of movables or of any particular gift of movables contained 
therein is governed by the law of the testator’s domicile at the date 
of his death. That law determines such questions as whether the 
testator is bound to leave a certain proportion of his estate to his 
wife and children, whether legacies to charities are valid, to what 
extent gifts are invalid as infringing the rule against perpetuities or 
accumulations, whether substitutionary gifts are valid, whether gifts 
to attesting witnesses are valid, and so on. 

Closely analogous to the question whether the testator is bound 
to leave a certain proportion of his estate to his wife and children 
(as he is bound to do under the laws of Scotland, France and many 
Continental countries) is the question whether the court has juris- 
diction to make an order for the payment of part of the income of 
his estate to his dependants (as it has in England imder the Inheri- 
tance (Family Provision) Act, 1938, and under similar statutes in 
many common law jurisdictions of the British Commonwealth). In 
England®® and Ontario®® the jurisdiction of the court is limited 
by statute to cases where the testator died domiciled in England 
and Ontario respectively. In other jurisdictions it has been held, 
consistently with principle, that the local statute only applies so 
far as movables are concerned if the testator died domiciled within 
the jurisdiction.®^ 

Illustrations 

1. A testator domiciled in Eire makes a will leaving money in the English 
funds to A upon trusts for accumulation which are prohibited by the Law of 
Property Act, 1925, section 104, which however does not extend to Ireland 
The will is valid.®* 

2. T, domiciled in France, makes a will while in England containing 
provisions in contravention of French law. The will is made in the form 
required by Frendi law. It is here, as regards such provisions, inoperadvc 
and invalid.®* 

3. T, an Italian citizen domiciled in Italy, but resident in England, makes 
a will disposing of all her property, which consists of movables in England, in 
favour of a friend. As she has a son living, she is required by Italian law to 
leave half her property to her son. The will is invalid as regards half the 
bequest.®® 

4. T, a testatrix donuciled in Holland, by will appoints her intended 
husband H, heir of her estate ‘with reservation only of the legitimate portion 
coming to her relations in a direct line*. T marries H, acquires an English 
domicile, and dies. The will is not revoked by T*s marriage.®^ By Dutch law 
T cannot leave more than one quarter of her estate away from her ascendants 


Inheritance (Family Provision) Act, 1938, s. 1 (1) ; Re White [1941] Ch. 192. 

®6 Ontario Dependants' Belief Act, 1937, s. 2. 

sf R& Roper [1927] N.Z.L.B. 731; Re Ostrander Estate [1915] 8 W.W.B. 367 
(Saskatchewan); Re Elliott [1941] 2 D.L.B. 71; Re Eerron Estate [1941] 
4 D.L(.B. 203 (British Columbia). See Morris in 62 L.Q.B. 178^179; Falcon- 
bridge, Chap. 36; and contest the position with regard to immovables, Bnle 
127, Exception 8, mUf p. 549. 

Freke V. Garhery a878) li.B. 16 Eq. 461. 

Thornton v. Curling (1824) 8 Sim. 310; Re Annesley [1^X6] Ch. 692. 

Of. Re Ross [1930] 1 Ch, 377. 

Tn honis Groos [1904] P. 269, post, p. 837, Buie 185, Exception 2. 
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or descendants H is entitled to the whole of T’s movables, because the 
material validity of her will is to be governed by English law.®- 

5. T, domiciled in England, makes a holograph will in Scotland on a printed 
will form and has it attested by two witnesses. He gives a legacy to the wife 
of one of the attesting witnesses. By English law, such gifts are void under 
section 15 of the Wills Act, 1837. By Scots law, holograph wills are valid, 
and by section 2 of the Wills Act, 1861,®^ wills made by British subjects 
within the United Kingdom may be admitted to probate if executed in accord- 
ance with the forms required by the law for the time being in force in that 
part of the United Kingdom where the same are made. The legacy is void, 
because the material validity thereof is governed by English law.®^ 

6. T, an Englishwoman domiciled in England, marries a Russian and there- 
by acquires a Russian domicile She makes no provision in her will for her 
daughter D, She dies leaving movables in England. The court has no juris- 
diction to make an order for the maintenance of D under the Inheritance 
(Family Provision) Act, 1938, because T died domiciled in Russia.®^ 


Sub-Rule. — The law of a deceased person’s domicile at 
the time of his death, in general, determines whether, 
as to his movables, he does or does not die intestate, 
whether wholly or partially. 


Gomment 

This Sub-Rule is an immediate result of the principle that the 
validity of a will is in general determined by the law of a testa- 
tor’s domicile. A French citizen dies domiciled in England, leaving 
an unattested testamentary document, written wholly in his own 
hand and signed by himself^ At the moment of executing it he is 
resident in Paris ; he leaves no other will. Our courts will decide, 
looking wholly to ordinary English law, that the document is not a 
will, ie., that the deceased has died intestate. If, on the other 
hand, the testator had died in England but was domiciled in France, 
and the document had been executed in England, our courts would, 
in deciding whether it constituted a will or not, have looked wholly 
to French law. In either case, therefore, whether the testator does 
or does not leave a valid will, or, in other words, whether he does 

62 Be Groo$ [1915] 1 Ch. 572. Tbis is better regarded as a question of material 
validity than as a question of construction. The construction of the will is 
not altered, but the property affected is increased in amount. The fetter 
imposed by Dutch law is struck of by the change of domicile. 

63 Exception 2^ to Rule 181, ante, p. 826. 

66 Be Prieet [1944] Ch. 68. This case has attracted unfavourable comment, see 
B. M. W. m 60 D.Q.B. 114; Kahn-Preund in 7 M.D.R. 238; Falconhridge, 
476-479: but it is submitted that the decision was entirely correct, compare 
Morris in 61 Ii.Q.B. 124; 62 L.Q.B. 172^178. Tho defect was more than 
a mere matter of form. And though the will might have been admitted to 
probate under the Wills Act, 1861, the fact remains that it was admitted 
to probate under the Wills Act, 1887. 

«« Be White [1941] Oh. 192. 

66 See ante, p. 819; Price v. Dewhurst (1837) 8 Sim, 279; EnoMn v. Wylie (1862> 
10 H.L-C. 1: Be Cunninaton ri924i 1 Ch. 68. 
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or does not die intestate, is determined by our courts in accordance 
with the law of the deceased’s domicile. 

The effect, however, of Exceptions 1 and 2 to Rule 181, and of 
Rule 186, or, in other words, of the Wills Act, 1861, occasionally 
is that wills are held formally valid by our courts though not made 
in accordance with the testator’s lex domicilii^ or, in other words, 
that a deceased person is held by English courts to have died testate 
who, according to the law of his domicile at the time of his deaths 
has died intestate. 

(4) Interpretation. 

Rule 188. — Subject to the Exception hereinafter 
mentioned, a will of movables is (in general) to be inter- 
preted with reference to the law of the testator’s domicile 
at the time when the will is made. 

Comment 

This Rule bears upon two different cases : — 

(1) Where the testator uses technical terms of law, which have a 
definite meaning attacjied to them by the law of his domicile, his 
will must be interpreted with reference to such law. 

(2) Where he has used terms the meaning of which is not 
governed by a rule of law, such as names and measures, weights,, 
money, etc., it is reasonable to presume,®^ in the absence of reason 
to the contrary, that he meant the measures, weights, etc., known 
by these names in the country where he was domiciled. 

Except, however, in the cases in which the construction of a will 
is governed by an absolute rule of law, the maxim, that the termS’ 
of a will should be construed with reference to the law of the 
testator’s domicile, is a mere canon of interpretation, which should 
not be adhered to when there is any reason, from the nature of the 

Anstruther v. Ohalmer (1826) 2 Sun, 1; Yates t. Thomson (1835) 3 Ci. & P. 
544; Reynolds v. Kortwnght (1854) 18 Beav. 417; Bernal "v. Bemnl (1888)' 
7 L.J.Ch. 116; Campbell v. Sandford (1834) 2 01. & F. 450; Campbell ■?. 
Campbell (1866) L.E. 1 Eq. 383; operation of provision' for grandcshildren- 
interpreted by English law; Ommanney v. Bingham 3 Ves. 202. 

condition in restraint of marriage invalid, by law of domi<^e; Be Fergusson's 
Will [1902] 1 Ch. 483; Re Soott [1915] 1 Ch. 592; Re Norbury [1939] Oh. 
528; Re Frazer [1941] Ch. 326; Re De Noailles (1916) 114 L.T. 1089: French 
charitable bequests not interpreted to admit doctrine of ey-pr^s; Re Maeduff 
[1896] 2 Oh. 351: vfldidity of bequests for philanthropic ends to be judged' 
by English law of domicile; Ewing v. Orr-Euoing (1888) 9 App.Cas. 43, 
per Lord Blachbum; Baring v. Ashburton (1886) 54 L.T. 463; Re Cunnington' 
[1924] 1 Ch. 68, See also McConnell v. McConnell (1889) 18 0,B. 36; Barlow 
V. Orde (1870) 13 Moo,lnd.App. 277; Kenvp*s Estate v. McBomWs Trustee- 
[1916] A,D. 491 (Umon of toth Africa) ; Mayor o/ Canterbury v. Wyhumr 
[1896] A.C. 89; Elliot V. Joieey [1935] A.C, 209; Public Trustee of Nevr 
Zealand v. [19361 A.C, 168; Re Ekst (1941) 68 3?.L.B, 68. 
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"will, or otherwise, to suppose that the testator wrote it with 
reference to the law of some other country.®® 

Questions of construction must be carefully distinguished from 
questions of status. Thus if the testator gives property to the 
‘ next of kin ^ of X, that is a question of construction, and will 
generally be governed by the law of the testator’s domicile ; but if 
he gives property to the ^ children ’ of X, that is a question of status, 
,and will be governed by the principles discussed in chapter 20.^® 

Illustrations 

1. T dies domiciled in France, though a British subject; he gives his real 
and personal property to his English executor to realise, pay certain legacies, 
and divide the residue among certain named legatees. Two of these legatees 
die before T. By French law their shares fall to be divided among the eight 
surviving legatees, by English law they are undisposed of Despite the English 
form of the will, its terminology, the English residence and British nationality 
of almost all the legatees, the will is to be construed by the law of the 
testator’s French domicile.^^ 

2. T, domiciled in England, gives a legacy to the heirs or next of kin of 
X, domiciled in Germany. The heirs or next of kin are to be ascertained in 
accordance with English law .^2 

3. T, domiciled in England, gives a legacy free of duty to X, domiciled in 
Germany, and an annuity free of income tax to Y, domiciled in Kenya. The 
legacy is not free of German inheritance tax nor is the annuity free of Kenya 
income tax.’’^ 


Exception . — Where a will is expressed in the technical 
terms of the law of a country where the testator is 
not domiciled, the will should be interpreted 
with reference to the law of that country. 


Be Pnce [1900] 1 Ch. 442, 462 , 453; Re D'Este's Settlement [1908] 1 Oh. 
896, 900; Be Sdholefield [1905] 2 Ch. 408; Be Bmnefoi [1912] P. 233, Be 
Simpson [1916] 1 Ch. 602; Re Wilkinson's Settlement [1917] 1 Ch. 620. 

Re Fergusson's Will [1902] 1 Ch, 483. 

Shaw V. Gould (1868) L.K. 8 H.L. 65; Re Goodman's Trusts (1881) 17 Ch.D, 
266. 

Be Cunnington [1924] 1 Ch. 68, following Anstruther v. Chalmer (1826) 
2 Sim* 1 ; Be Bonnefox [1912] P. (C.A.) 233. On the use of English terms m 
wills of persons domiciled in Quebec, see Martin v. Lee (1861) 14 Moore P.C. 
142; MoGihhon v. Abbott (1885) 10 App.Cas. 663, where it was shown that 
they will not be presumed to import English doctrines unknown in Quebec* 
Currency is normally that of domicile: see Saunders v. Drake (1742) 2 Atk. 
4S6^ Pterson v. Garnet (1786) 2 Bro.Oh. 38; Malcolm v. Martin (1789) 3 
Bro.Ch. 50; Cockerell v. Barber (1810) 16 Ves. 461; Campbell v. Sandford 
(1834) 2 CL & F. 460; Re Etghme [1935] Oh, 524; Re Schnapper [1936] 
1 All B.B. 322. As regards the meaning of property as including debts much 
depends on the indications of the will: see Nishett v, Murray (1799) 6 Ves, 
149; Arnold v. Arnold (1834) 2 My, & Ke. 866; Tyrone v, Tyrone (1860) 1 De 
a.F, & J* 613; Guthrie v. Walrond (1883) 22 Ch.D. 573; Re Clark [1904] 
1 Oh. 294, 

Be Pergusson^s WiU [1902] 1 Ch, 483; Be BesseUe [1942] 3 D.L.B. 207, It 
tvould be otherwise if the gift had been to the children of X: ante, p* 601 
n, " 

Be Norhury [1939] Oh, 628; Be Frazer [19411 Ch. 326; compare Be Scatt 
[1915J 1 cL 592, and contrast Be Quirk [1941] Ch, 46 (immovables). 
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Comment 

There are two different cases to which the principle of this 
Exception applies both as regards movables and immovables.’^^ 

(1) When a will is expressed in the technical terms of the 
country where it is executed, the presumption is that the testator 
was referring to the law of the place of execution, and the will, 
therefore, should be interpreted so far as possible with reference 
to that law. Thus, a testator domiciled in England, but living in 
France, executes a will there in French, which is expressed in all the 
technical terms of French law. Such a will ought, it is conceived, 
to be interpreted with reference to French law. 

(2) When a will is expressed in the technical terms of the 
country where it is to be carried into effect, the presumption again 
is that the testator was referring to the law of the country where 
the wni was to be carried into effect, and the will, therefore, should 
be interpreted with reference to that law.^^ 

Thus, an Englishman domiciled in France executes a will there, 
leaving his money on English trusts to be executed in England. The 
will is expressed in the technical terms of English law and employs 
terms for which French law has no exact parallel. There cannot, 
it is conceived, be a doubt that the will must be interpreted with 
reference to English law. 

Illustrations 

1. T, domiciled in Scotland, by a Scottish trust deed and settlement executed 
in the form requisite for an English will, conveys an estate in Scotland and 
a house in London in trust for A and the heirs male of his body in fee, whom 
failing for B and his heirs male in fee. The will, by its use of technical terms 
of English law, must be interpreted strictly as regards the house, giving only 
a limited estate in tail male to A, while the terms give under Scottish law an 
estate of a much wider character to him, thus defeating the purpose of the 
testator,^® 

2, T, domiciled in England, dies in Nicaragua, leaving a will in Spanish. 
The interpretation of the will must depend on the normal Spanish meaning 
of its terms, in the absence of evidence of special senses applying to them in 
Nicaragua. 

(5) Election. 

Rule 184. — The question whether a legatee of movables 

Ferguson y. Marjonhunks (1853) 15 B. 637 ; Thompson's Trustees v. AleisandeF 
(1851) 14 B. 207; Bradford v. Young (1886) 29 Ch.B. (G.A.) 617; Re GUfs 
Trusts [1892] 2 Ch. 229; Chia Khwee Eng v. Ch%a Pok Choon [1923] A.G. 
424; Chou Eng Wan v. Choa Qtang Te [1923] A.G, 469. 

Compare Re Miller [1914] 1 Ch. 511, with Studd v. Cook (1883) 8 App.Gas, 677, 
which deals with immovables; see p 548, ante. 

Re Miller [1914] 1 Ch. 511. 

Re Manners [1923] 1 Ch. 220: in this case the original was admitted to 
‘ probate with a translation annexed. If the original is not admitted to probate, 
the (Sbuit may inspect it if the translation seems inaccurate: Re Cliffy s Trusts 
[1892] 2 Ch. 229; explaming L*Fit v. L'Batt (1719) 1 P.Wms. 626; in 
Reynolds v. Koritonght (1864) 18 Beav. 417, a domiciled Englishman made a 
will in Spanish in a Spanish colony, but effect was given under the principles 
of English law to the English version of the will. 

n. 
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under a will is put to his election between benefits under 
and outside the will is governed by the law of the 
testator’s domicile at the date of his death. 

Comment 

Under the law of England and of some other countries, a bene- 
ficiary under a will is sometimes required to elect between taking a 
benefit under the will and taking a benefit outside the will. Thus, 
if a testator gives property to A, and gives property of A’s to B, 
A will not be allowed to receive the property given to him by the 
will unless he allows B to receive the property of A which the 
testator has given to B. Questions of election in the conflict of 
laws usually arise in connection with gifts of immovables, and 
therefore the doctrine is more fully considered elsewhere.'^® But 
sometimes questions of election arise in connection with gifts of 
movables, and therefore it is necessary to determine by what law the 
question should be governed. The answer would appear to depend 
on the nature of the doctrine of election. If the doctrine is a 
peremptory rule of law, the matter is clearly one of material or 
essential validity, and so governed by the law of the testator’s domi- 
cile at the date of his death. If on the other hand the doctrine 
is a mere matter of the intention of the testator, the question is one 
of construction, and so governed by the law intended by the testa- 
tor.®® It is submitted that the former view is to be preferred. 
* The doctrine of election % says Jarman,®^ ^ does not depend on 
any supposed intention of the testator, but is based on a general 
principle of equity.’ The rule of English Private International 
Law ’, says Cheshire,®^ ‘ is now well settled, that where a testator 
dies possessed of property in more countries than one, the question 
whether a beneficiary is put to his election is governed by the law 
of the testator’s domicile.’ Other writers on the conflict of laws 
lay down the rule in similar terms.®® No English case puts the 
proposition quite so broadly and simply as this, but the negative 
evidence from the cases is strong and clear. For down to 1945 no 
reported English case can be found in which the beneficiary was 
put to his election, unless the testator was domiciled either in Eng- 
land or in s^ome country the law of which adopts the doctrine of 
election or some analogous doctrine like the Scottish doctrine of 
approbate and reprobate. 

In 1945, however, it was decided at first instance®* that a 

Buie 127, Exception 9, ante, p. 550. 

Buie 182, ante, p, 827. 

8*^ Buie 183, anie, p. 881. 

81 Jarman m Wills, 7th ed., p. 511. 

Page 741. 

85 Dicey, 5th ed., pp. 976-7.7; 'Westlake, s, 125; Halsbury, VoL 6, p. 2647 

Beale, s. 306.5; Goodrich, s. 163, 

8^ Be Allen (1945) 114 L.J.Ch. 298, criticised by Morris in 10 Conyeyancer 102. 

24 Gan.Bar Bev. 528. 
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beneficiary under the will of a testator domiciled in South Africa 
was put to her election^ although it was ^ common ground ’ that 
by South African law no case for election arose, because the will 
was drafted in English form and executed in England. This deci- 
sion goes beyond any of the decided cases,®® is inconsistent with a 
decision of the House of Lords, and is (it is submitted) wrong. 

Illustration 

H and W, domiciled at all times in South Africa, marry there without an 
antenuptial contract By South African law the elfect is that all properly 
belonging to II at the date of the marriage or acquired during coverture 
becomes community property, and on the death of either H or W the survivor 
is absolutely entitled to one half of the community property H, while 
residing in England, makes a will m English form giving \V aU his personal 
chattels and a life interest in the residue of his property. The question 
whether W must elect between her half of the community property and the 
benefits given to her by H’s will must be determined by South African law.®^ 

(6) Revocation. 

Rule 185. — Subject to the Exceptions hereinafter 
mentioned and to the effect of Rule 186, the question 
whether a will of movables has been revoked depends on 
the law of the testator’s domicile at the date of the alleged 
act of revocation. 

Comment 

The question what law determines whether a will has been 
revoked is one of considerable nicety and does not appear to have 
received much discussion except as regards revocation by subsequent 
marriage. It is submitted that on principle the question should he 
governed by the law of the testator’s domicile. If his domicile is 
the same at all material times there is no difiSculty. But if his 
domicile changes between the date of the alleged act of revocation 
and the date of his death, and the two laws differ, it is necessary to 
determine which law governs. At first sight it might be supposed 
that since a will is an ambulatory document and does not take effect 
until the death of the testator, the law of his domicile at the date 
of his death should determine whether or not his will has been 
revoked* On the other hand, there is force in the argument that if a 


85 This seems to have been due to some misunderstanding of South African law : 
Maasdorp, Institutes of South African Law, Yol. 1, pp. 173-74; 24 Can.Bar. 
Bev. 632-^3. 

86 Trotter v. Trotter (1828) 4 Bli. 502; Maxwell v. Maxwell (1852) 2 U.M. & G. 
705 ; Brodie v. Barry (1813) 2 V. & B. 127 ; Dundas v. Dundas (1880) 2 D. & 
0. 949; Orrell v. Orrell (1871) L.E. 6 Ch.App. 302; Dewar v. Maiidand 
(1866) L.B. 2 Eq. 834; Johnson v. Telford (1830) 1 B. & M. 254; and especially 
Be Ogilvie [1918] 1 Ch, 492, 

87 De Niools v. Curlier [1898] 1 Ch 403, 413; affirmed [1900] A.C, 21. 

88 Be Allen (1946) 114 L.J.Ch. 298, is contrary, but see criticism above. 
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will is effectiv-ely revoked by the law of the testator’s domicile at 
the date of revocation, it ceases to exist as a will just as though it 
had never been made, so that there is no will upon which the law 
of his domicile at the date of his death can operate. Therefore it is 
submitted that the law of the testator’s domicile at the date of the 
alleged revocation should determine whether his will has been 
revoked. But in the absence of English authority this submission 
must be made with hesitation. Moreover, the opposite view is taken 
in the American Restatement ; and it has been held in California 
that where the testator was divorced from his wife while domiciled in 
Washington, and died domiciled in California, and divorce operated 
to revoke his will by the law of Washington but not by the law of 
California, his will was not revoked.®® 

Illustrations 

1 T, who is domiciled in Italy, writes to his solicitor instructing him to 
destroy his will. By Italian law this amounts to a revocation of the will 
whether or not the solicitor complies with the direction By English law it does 
not amount to a revocation because the will is not destroyed in the presence 
of the testator as required by section 20 of the Wills Act, 1837. The will is 
revoked.®^ 

2 The facts are the same as in Illustration 1, except that the testator 
acquires an English domicile after writing the letter to his solicitor and 
remains domiciled in England until his death. The will is (semble) revoked. 

3. The facts are the same as in Illustration 1, except that the testator is 
domiciled in England at the date of writing the letter to his solicitor, and in 
Italy at the date of his death. The will is (semble) not revoked. 

Exception 1. — If the alleged act of revocation is the 
execution of a later will or codicil, the question 
whether the later instrument revokes the first 
depends entirely on whether the second instrument 
is valid in accordance with the foregoing Rules. 

Oomiuent 

A later will or codicil may revoke an earlier will either expressly 
or by implication* It may do so expressly^ as when the testator 
says in the later instrument ‘ I hereby revoke all testamentary dis- 
positions heretofore made by me Or it may do so by implication, 
as when the testator gives all his property to A in the first instru- 
ment and gives all his property to B in the second. In doubtful 
cases the practice of the Probate Division is to admit both wills to 
probate, leaving it to the Chancery Division to determine whether 
or to what extent the second revoked the first. 

In such cases it would seem obvious that the question whether 

SsoMon $07. 

Be Futtersofi's Estate (1924) 64 Oal.App. 643; m P. 374; 266 U.S. 694. 

Contrast Be ftmersi's Estate (1946) 64 N.Y.Supp. (2nd) 463. 

Compare Velasco v, Qoney [1934J F. 148. 
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the second instrument revokes the first should be determined by the 
intrinsic validity of the second will, which in turn depends upon 
the Rules already laid down in this chapter. 

Illustrations 

1. T, domiciled in England, makes a will which is well executed in accord- 
ance with the Wills Act, 1837. He acquires an Italian domicile and makes an 
unattested holograph will in which he revokes all former wills He dies 
domiciled in Italy. The second will is formally valid by Italian law and is 
therefore valid in England under Rule 180. The first will is revoked.^2 

2. The facts are the same as in Illustration 1, except that the testator 
remains domiciled in England. The second will is formally invalid under 
Rule 181. The first will is not revoked. 

3. The facts are the same as in Illustration 2, except that the testator is a 
British subject and the second will is made in France or Scotland and is 
formally valid by French or Scots law. The second will is valid in England 
under Exceptions 1 or 2 to Rule 181. The first will is revoked.®® 

4. T, domiciled in Germany, makes a will when aged seventeen. He acquires 
an English domicile and makes a will when aged nineteen in which he revokes 
all former wills. By German law persons over the age of sixteen may make 
valid wills The first will is valid in England and the second will is invalid in 
England under Rule 179. The first will is (sembk) not revoked. 

5. T, domiciled in England, makes a will in which he leaves all his property 
to A. T acquires a French domicile and makes a will in which he leaves all his 
property to B without expressly revoking the first will. Both wills are 
admitted to probate in England. The question whether, or to what extent, 
the second will revokes the first is prima facie governed by French law in 
accordance with Rule 183. 

Exception 2. — The question whether a will is revoked by 
the subsequent marriage of the testator depends on 
the law of the testator’s domicile at the moment of 
the marriage. 

Comment 

Under the law of some coimtries {e.g., England under s. 18 of the 
Wills Act, 1837 ) a marriage ipse fccto revokes any will made before 
marriage by either party to the marriage,"* whilst under the law of 
other countries (e.g., Scotland or France) marriage does not revoke 
a will made before marriage either by the husband or the wife. 
When, therefore, H makes a will whilst domiciled in England, and. 
, afterwards acquires a Scottish domicile and marries W, an English- 
woman, it is clear that on his death the validity of his will is to be 
determined by the law of Scotland, where he is domiciled at his 
death. That law holds that a valid will is not revoked by marriage. 

- 9* CoUrall V. Cottrell (1873) L.B. 3 P. & D. 397; compare In homie Ealling (1897) 
33 Ir.L.T. 131. „ 

9® Oranpare jRe Gdhille [1982] 1 47. . . . , 

M UnlMs made after December 31, 1925, and expressed to be made in contempla- 
tion of a marriage; Law of Prbperty Act, 1925, s. 177- 
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But that does not dispose of the question, for, if the will has been 
revoked under s. 18 of the Wills Act, 1837, it is clear that Scottish 
law has no will on which it can operate. As a matter of fact, 
English courts determine the effect of marriage on the revocation 
of a will of movables (or immovables) by the law of the country 
where the testator or the testatrix is domiciled at the moment of 
the marriage.*’’ In order fully to appreciate the effect of the rule 
upheld by our courts, which is not that of American law,®® and 
which constitutes part of matrimonial as opposed to testamentary 
law, it must be remembered that the domicile of a wife becomes, 
at the moment of the marriage, the same as the domicile of her 
husband. English courts therefore, in effect, hold that the question 
whether or not a marriage operates as the revocation of a will 
which has been made by either husband or wife before marriage, 
must be determined in accordance with the law of the country 
where the husband is domiciled at the moment of the marriage. 
Thus, if he is then domiciled in England, the marriage revokes any 
will already made, either by himself or by his wife, and it is not 
rendered valid by his afterwards acquiring a Scottish domicile. If 
at the moment of the marriage he is domiciled in Scotland, neither 
his nor his wife’s will is revoked by the marriage, even though at 
the time of his death they have acquired an English domicile. 

I lustrations 

1 T, domiciled in Scotland, makes a will, marries, acquires an English 
domicile, and dies domiciled in England. The will is not revoked.®^ 

2. T, domiciled m Scotland, makes a will, acquires an English domicile, 
marries, and dies domiciled in England. The will is (semble) revoked.®® 

3. T, a Frenchwoman domiciled in France, makes a will, marries H, of 
whom it is doubtful whether he is domiciled in England or France. T dies 
domiciled in France. If H was at the moment of the marriage domiciled in 
France the will is not revoked; if he was then domiciled in England the will is 
revoked.®® 

4*. T, an Englishwoman domiciled in England, makes a will, marries a 
domiciled Scotsman, and dies domiciled in Scotland. The will is not revoked, 
because the domicile of T became Scottish at the moment of the marriage.^ 

6, T, a Dutch lady domiciled in Holland, makes a will, marries a domiciled 
Dutchman, and dies domiciled in England. The will is not revoked.® 

In bonis Reid (1866) L.R. 1 P, & D. 74; Re Martin [1900] P. 211 (C.A.); In 

bonis Gfoos [1904] P. 269; In hcnis Von Faher (1904) 20 T.L.B. 640; 

Westerman v. Schwab [1905] S.C. 132; Seifert v. Seifert (1914) 23 D.L.E. 

440. 

Bestatement, a. 307. 

In bonis Reid (1866) L.B. 1 P. & D. 74. 

Compare In bonis Reid (1866) L,B. IP. <fc D, 74, 76, per Sir J, P, Wilde. 

The question whether the will would be saved from revocation by s, 3 of the 

Wills Act, 1861, is discussed post, p. 841. 

»» Re MaHin [1900] P. 211. 

I Westenmn Y, Sohwal} [1906] S.C, 132. 

* In bofds Gtoos [1904] P. 269; compare In bonis Von Faher (1904) 20 T.L.B. 

640. 
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(7) Effect of Change of Testators Domicile after 
Execution of WilL 

Rule 186, No will or other testamentary instrument 
[made by a British subject] shall be held to be revoked or 
to have become [formally] invalid, nor shall the construc- 
tion thereof be altered by reason [only] of any subsequent 
change of domicile of the person making the same. 

Qomment 

A testator may execute his will when domiciled in France, and 
may die when domiciled in England. If this is so, the question arises 
whether the validity of the will depends on the law of France or 
on the law of England. It is to a case of this kind that Rule 186 
applies. 

This Rule, if we omit the words in brackets, reproduces verbatim 
the Wills Act, 1861, s. 3; with this Rule should be read the two 
Exceptions to Rule 181,^ whereof Exception 1 reproduces the Wills 
Act, 1861, s. 1, and Exception 2 reproduces the Wills Act, 1861, 
s. 2. It is a question of some difficulty to determine what the scope 
of the section is and how far it modifies the law laid down in the 
preceding Rules. 

Up to 1861 our courts probably held^ that a will invalid in 
point of form by the law of England where the testator died domi- 
ciled was to be held invalid, even though perfectly valid according 
to the law of the country where the testator was domiciled when the 
will was executed. Thus, if a testator, while domiciled in France, 
made a holograph will in the form allowed by the law of France, 
but not duly executed according to the English Wills Act, 1837, and 
afterwards died domiciled in England, his will was, before 1861, 
held invalid here. The Wills Act, 1861, was passed to remedy the 
inconveniences or remove the doubts arising from this state of the 
law. 

Sections 1 and 2 of the Act provide that a will of a British sub- 
ject which comes within the terms of the section shall be held to 
be well executed ^ whatever may be the domicile of such person at 
the time of making the same or at the time of his or her death \ 
It is clear, therefore, that in certain circumstances a will is not 
invalidated by a change of domicile. Thus, if a British subject 
domiciled in Scotland makes an unattested holograph will in Scot- 
land, and dies domiciled in England, his wOl is clearly valid under 

•3 See ante, pp. 822, 826; see also Buies 179, 183 and 185^ 

^ The law before 1861 as io the effect of a change 
a win was not free from doubt. See Starile^ y. BegjM 
447; CroJcer v. Mwrquis of Hertford (1844) 3 MqoJH 
(1857) Deane 278; OrOoTcendort. v. Fvller (1859) 

Freeman (1867) 10 Moo.F.O. 806. 
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section 2, because it was valid by the lex actus. Similarly, if a 
British subject domiciled in France makes an unattested holograph 
will in France, and dies domiciled in England, his will is clearly 
valid imder section 1, because it was valid by the lex actus or 
alternatively the lex domicilii at the date of execution. But cir- 
cumstances are conceivable in which a change of domicile might 
invalidate the will of a British subject notwithstanding section 2, 
Thus, if a British subject domiciled in Scotland makes an unattested 
holograph will in England, and dies domiciled in England, his will 
would not be valid under section 2, because it was not valid by the 
lex actus. It is suggested that section 3 was passed to cover cases 
of this type, and also to make it perfectly clear that a will valid 
under either of the first two sections should not be invalidated by a 
subsequent change of domicile. Unfortunately the section is drafted 
in very wide terms, and gives rise to difficult questions. 

First Question. Is section 3 limited to the wills of British 
subjects ? 

The first two sections are expressly so limited. The Act is 
entitled ‘ An Act to amend the law with respect to wills of personal 
estate made by British subjects Dicey ^ and Westlake,® however, 
were of the opinion that section 3 also applies to the wills of aliens. 
But the legislature cannot have intended to legislate for the wills of 
all testators in the world irrespective of their connection with the 
United Kingdom, If a Frenchman domiciled in France made an 
unattested holograph will in France, and died domiciled in New 
York, and both French and New York law agreed that he died 
intestate, it surely could not be contended that his will was saved 
from revocation by section 8, Dicey ^ therefore admitted that the 
section must be restricted to the wills of British subjects and of 
aliens dying domiciled in England, though this limitation is not 
expressed in the Act. But once it is admitted that some limitation 
has to be made, it seems best to limit section 3 to the wills of 
British subjects, because that renders section 8 harmonious with 
sections 1 and 2. Accordingly, it is submitted that the view of 
Foote ® and Cheshire ® is correct, and that section 3 applies only to 
the wills of British subjects.^® 

It is true that in In bonis Sir Gorell Barnes, P., 

expressed the opinion that section 3 applies to the wills of aliens. , 
But this opinion was not necessary to the decision of the case. The 
question was whether the will of a Dutch lady domiciled in Holland 


173-76, where it is suggested that the section should 
1 ‘ No mh' will * : see Mfnamel v* ConstahU (1827) 



SUCCESSION TO MOVABLES 


841 


was revoked by her subsequent marriage to a domiciled Dutchman, 
she having died domiciled in England. Since the testatrix was 
domiciled in Holland at the moment of the marriage, this question 
depended on Dutch law,^^ by which marriage does not revoke a 
will. It was therefore unnecessary to have recourse to section 3 at 
all in order to admit the will to probate ; and the learned judge was 
plainly prepared to decide the case on general principles without 
reference to the section. Moreover, there is no suggestion in the 
judgments of the Court of Appeal in Re Martin that the will in 
that case (which was made by a Frenchwoman domiciled in France 
at the time of making her will, but in England at the time of her 
subsequent marriage) might have been saved from revocation by 
section 8. 

Second Question* Does section 3 apply to cases where the 
domicile is changed and no further act is done which might revoke 
the will, or does it apply to cases where the domicile is changed and 
some such further act is done ? 

It is submitted that the former is the correct interpretation, 
and that the section should be read as if it said ‘ No will shall 
be revoked by reason only of any subsequent change of domicile ^ 

If a British subject domiciled in England makes a will which 
is well executed according to the Wills Act, 1887, and dies domiciled 
in Italy having while so domiciled made an unattested holograph 
will, valid by Italian law, in which he revokes all former wills, it 
surely could not be contended that section 3 saves the first will from 
revocation : moreover there is authority that it does not do so.^® 
Again, if a British subject domiciled in England makes a will which 
is well executed according to the Wills Act, 1887, and dies domiciled 
in Italy having while so domiciled purported to revoke his will in 
a manner which is effective by Italian law but ineffective by 
English law (for example, by directing it to be destroyed in his 
absence), it is submitted that section 8 would not save the will from 
revocation. Similarly, if a British subject domiciled in Scotland 
makes a will in Scotland, and later acquires an English domicile 
and marries, it is submitted that section 8 would not save the will 
from revocation. In these three cases it is not the subsequent change 
of domicile which revokes the will, but the execution of the second 
will, the direction to destroy, and the marriage. 

It is true that in In bonis Reid and In bonis Groos the 
section was invoked to prevent the revocation of the will by 
subsequent marriage. But in both cases the decision was correct 
quite apart from section 8, on the general principle enunciated in 

32 Bale 185, Exception 2, ante, p. 837. 

[1900] P, 211 <C.A.), stated mte, p, 838, Illustrati<m 3. 

33 amrell V. aoUrell (1872) Ii.E.' 2 P. & D. 397, ante, pi 837, Iltofration 1. 

(1866) L.B. 1 P. & D. 74. 

timj P. 269. 
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Exception 2 to Rule 185,^® that the question whether a will is 
revoked by marriage depends upon the law of the testator’s domicile 
at the moment of the marriage. If section 3 is to receive the wider 
interpretation suggested by the dicta m these two cases, it is hard 
to see why it did not save the will in Cottrell v. Cottrell from 
revocation : a result which would surely have been at variance with 
common sense. Moreover, the will in Re Martin was not saved 
from revocation by section 3. 

Third Question. Is section 3 limited to formal validity and 
construction or does it also apply to material validity and personal 
capacity ? 

It is to be noted that sections 1 and 2 of the Act, which are the 
dominant sections, refer to matters of form and that section 4 also 
clearly deals with form. Hence it is natural to restrict section 3 to 
matters of form and construction, and no case appears to suggest 
that this view is wrong. It is submitted, therefore, that section 3 
only applies to formal validity and construction and that it does not 
extend to material validity or to the personal capacity of the 
testator. Material validity is governed by the law of the testator’s 
domicile at the date of his death/® and it is unlikely that the 
legislature intended to alter this rule in a statute dealing mainly 
with matters of form. Personal capacity is probably governed by 
the law of the testator’s domicile at the date of the will.^® There- 
fore, if the testator has testamentary capacity at the date of the 
will but not at the date of his death, the will is valid on general 
principles, and it is unnecessary to have recourse to section 3. 

The construction of the will also depends prima facie on the 
law of the testator’s domicile at the date of the will,^® so that here 
again it is unnecessary to have recourse to section 3. It is clear that 
all questions of construction must be dealt with exactly as they 
would have been dealt with bad the testator not changed his 
domicile. 

Illustrations 

1. T, a British subject domiciled in Scotland, makes an unattested holograph 
will in England. The will is valid hy Scots law. T acquires an English 
domicile and dies. The will is not within Exception 2 to Rule 181,®^ and isj 
therefore, prima facie invalid. But it is valid under Rule 186. 

2. The facts are the same as in Illustration 1, except that T is not a British 
subject The will is (semble) invalid. 

3. T, a Frenchman domiciled in France, makes an unattested holograph will 
which is valid by French law. He acquires aii English domicile and dies. The 
^viH is (semble) invalid. 

4 T, a British subject domiciled in England, makes a will which is well 

Ante, p. 837, 

(1872) 3G.R. 2 P, & B. 397; mite, p. 837, Illustration 1. 

17a [1900] F. 211 (C.A.), stated ante, p. 888, Illustration 3. 

Buie 182, ante, p. 827. 

Buie 179f ante, p, 818, 

Buie 183, ante, p. 831. 

Ante, p. 826. 
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executed in accordance with the WiUs Act, 1837 He acquires an Italian 
domicile, makes an unattested holograph will revoking all former wills, and 
dies. His second will is formally vahd by Italian law. His first will is 
revoked.-^ 

5. r, a British subject domiciled in England, makes a wiU which is well 
executed in accordance with the Wills Act, 1837. He acquires an Italian 
domicile, writes to his solicitor directing him to destroy his will, and dies. 
This amounts to a vahd revocation by Italian law, but not by English law. 
The will is (semhle) revoked 

6. T, a British subject domiciled in Scotland, makes a will, acquires an 
English domicile, marries, and dies domiciled in England. The will is {semhle) 
revoked 

7 T, a British subject domiciled in Northern Ireland, makes a will 
bequeathing money in the English funds on trusts for accumulation in excess 
of the periods permitted by the Law' of Property Act, 1925, which does not 
extend to Ireland. T dies domiciled in England. The trusts for accumulation 
are, semhle^ invalid so far as the statutory periods are exceeded.-^ 

3. EXERCISE OF POWER BY WILL 

(1) Capacity. 

Rule 187. — A testator has capacity to exercise by 
will a power of appointment conferred by an English 
instrument, if (a) he has testamentary capacity by the 
law of his domicile, or (b) he has testamentary capacity 
by English law. 

The term ‘ English instrument ’ in this Rule and in 
the following Rules means an instrument (e.g., a settle- 
ment or a will) which creates a power of 'appointment, 
and operates under English law. 

Comment 

Power of appointment by will generally. — ^Under English, law a 
person can by an instrument, such as a marriage settlement or a 
will, give to some other person a power to appoint by will the 
person or persons who shall succeed to movable property on the 
death of the person to whom the power is given. The person who 

22 Cottrell V. Cottrell (1872) L.B. 2 P. is D. 397. 

Compare Velasco v. Coney [1934] P. 143. 

34 See In bonis Reid (1866) L.R. 1 P. & B. 74, 76; cf. Re Mart%n [1900] P. 
911 (C.A,). 

35 Compare Freke v. Carhery (1873) 16 Eq. 461. 

As to Rules 187-192, and the Illustrations thereof, the reader should not-e that: 
(1) Unless the contrary is expressly stated or is apparent from the context, 
they refer exclusively to (a) powers of appointment created under an English 
instrument j (b) powers of appcantment exercised by willt (c) powers in regard 
to movable property. (2) The word ’ exercise ’ is throughout employed with 
refference to a power ; the word * execute ’ or * make ’ , with reference to a will, 
37 Or retain for himself. Power to appoint may be given not restricted to a will, 
but we are here concerned only with the question of testamentary exercise of a 
power. 
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thus gives or creates the power is called ‘ the donor of the power ’ ; 
the person to whom the power is given, and who therefore can 
exercise the power, is called ‘ the donee of the power or ‘ the 
appointor % and the power is independent of any interest in the 
property vested in the donee of the power; the person in whose 
favour the power is exercised is called the appointee Now the 
donor of the power, the donee, and the appointee may each be 
personally subject to the laws of different countries. The donor 
may be — and when, as imder this Rule, we are dealing with an 
English instrument, generally though not invariably is — an English- 
man domiciled in England; the donee may be a French citizen 
domiciled in France; the appointee in whose favour the power is 
exercised may be an American citizen domiciled in New York ; and 
further, each one of these persons may change his domicile and 
nationality after the creation of the power of appointment. Hence 
the exercise of a power by will often raises questions connected 
with the conflict of laws, such as the following inquiries. First, by 
what law will an English court determine the general question of 
the capacity of a donee to exercise a power of appointment by 
will ? Secondly, by what law will such court determine how far 
a given will is a formally valid exercise of such power ? Thirdly, 
by what law will an English court determine the interpretation,^^ 
or fourthly, the essential validity of the exercise of such power? 
Fifthly, by what law will an English court determine whether the 
exercise oiE such power has been revoked } It might indeed be 
thought that the answer to these questions must b^ the same as 
the answer to similar inquiries with regard to the validity, etc., of 
a will of movables, so that a will, to be a valid exercise of the 
power, must also invariably comply with the law of the donee’s 
domicile. But this is not so. The making of a will, and the 
exercise by will of a power of appointment, are, according to 
English law, different things* A man who makes an effective will 
necessarily disposes of his own property, or of property in which 
he has some interest. The exercise, on the other hand, of a power 
to appoint by will is not in strictness disposal of property belonging 
to the donee. He usually has, it is true, some interest in the 
property in respect of which he exercises the power; but this is 
not necessarily the case. Whilst, again, the making of a will is 
sttietly an exercise of testamentary capacity on the part of the 
testator, the exercise of a power by will is, for some purposes at 
any rate, the carrying out by the donee of the power of the wishes 
of the donor (e.g*, the settlor) by whom the power is created* T, 

See Buie 187. This Buie refers only to the personal capacity of the testator. 

See Rules 188, 189 1 posU 

See Buie 190, post 

See Bale 191, post 

See Buie 19S, post 

Bee Buies 179-186, pp. 818-843, ante. 
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in short, who exercises the power of appointment, is sometimes 
regarded not as a testator making his own will, but rather the 
donor’s mandatory, or agent, who, within the limits of the autho- 
rity or discretion given to him, is carrying out the intentions of 
his principal, the donor. These characteristics of a power of 
appointment by will must be borne in mind, as they account for, 
if they do not always justify, the anomalies of some of the Rules 
hereinafter laid down as to the exercise of powers of appointment 
in connection with the conflict of laws. 

Capacity , — From the nature of a power of appointment, as 
described above, it follows that the question of the capacity of the 
donee to exercise the power may be considered from two aspects, 
either from the point of view of the testamentary capacity of the 
donee according to the law of his domicile, or from the point 
of view of the donor’s domicile. If T, the donee of a power of 
appointment, is under the law of his domicile capable of making 
a will, it has been decided that he has capacity to exercise by 
will a power of appointment, even though he lacked capacity to do 
so by English law.^^ On the other hand, it does not follow that 
a person of full age in the view of English law cannot exercise a 
power of appointment because incapable under the law of his 
domicile of making a will. It seems clear on principle that just as 
a power can be exercised by a person domiciled abroad by a will 
made in a form appropriate to an English will,®® so a person 
possessing capacity under English law can exercise a power, though 
incapable of making a will by the law of his domicile. 

So far as capacity to exercise a power is concerned, no distinction 
has yet been suggested between general and special powers. 

Illustrations 

1. T, the donee of a power of appointment hy will, is a married woman 
domiciled in France. She makes a will when aged nineteen. By French law 
married women over sixteen and under twenty-one are competent to dispose by 
will of one-half of the property they could have disposed of if over twenty-one. 
T has capacity to exercise the power with respect to one-half of the property 
subject thereto and the other half will go as in default of appointment^® 

2. T is the donee of a special power to appoint by will. He has attained the 
age of twenty-one, but is domiciled in a country according to the law whereof 
he remains an infant and is incapable of making a will till he attains the age 
of twenty-two. He has capacity to exercise the power.®’” 

(2) Formed Validity. 

Rule 188. — A will of movables made in exercise of a 
power of appointment by will conferred by an English 

Be LewaVs Settlement Trusts [1918] 2 Ch. 391. 

See Buie 188 (1) (a), post. 

3® Be LewaVs Settlement^ Trusts [1918] 2 Oh. 391. 

Inference from cases cited post, p. 846, n. 39. 

33 See note 26, p. 843, ante. 
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instrument is entitled to be admitted to probate, and is, 
as far as form is concerned, a good exercise of the power 
where the will — 

(1) complies with any of the following conditions as 
to form (that is to say) — 

(a) where the will is executed in accordance 

with the form required by the ordinary 
testamentary law of England, i.e., by the 
Wills Act, 1837 ; or 

(b) where the will is executed in accordance 
with the form required by the law of the 
testator’s (donee’s) domicile at the time 
of his death ; or 

(c) where the w'ill is executed in accordance 

with any form which is valid under the 
Wills Act, 1861 ,**’ i.e., where the will 
is valid either under Exception 1 or 
Exception 2 to Rule 181 or under 
Rule 186 ; and 

(2) is executed in accordance with the terms of the 
power as to execution/"* 

Comment 

The exercise of a power under an English instrument to appoint 
‘ by will ^ or ^ by will duly executed ’ is satisfied as to form by the 
fulfilment of two requirements. The one is that the will shall be 
executed in accordance with some one of the three conditions 
enumerated in Rule 188 (1), i.e., that the will should be a document 

See the Wills Act, 1887, es. 9, 10; Tatnall y. Hankey (1838) 2 Moore P.C. 842; 
In homs Alexander (1860) 29 LJ.P. & M. 93; hi horns Hallyburton (1866) 
L.B. IF, & B, 90; In homs Huber [1896] P. 209; In homs Tr^fond [1899] 
P. 247; Be Migret [1901] 1 Ch, S47; Murphy v. LeichUr [1909] A.C, 447; 
Be Baker [1908J W.N. 161. A will in this form can deal w’itli personal estate 
as well as moYables. 

D'Huart v Harkyiess (1866) 34 Bcav. 324; He Price [1900] 1 Ch. 442; Be 
Pryce [1911] 2 Ch. (C.A.) 286; Be Walker [1908] 1 Ch. 660; Be Simpson 
[1916] 1 Oh. 602; Re Wilkinson's Settlement [1917] 1 Ch. 620; Re Strong 
(1926) 96 BJ.Ch. 22; Be LewaVs Settlement [1918] 2 Ch. 391; Re Woods, 
Re Browne [1947] 4 B.L.E. 386. 

Be Simpson [191d] 1 Ch* 602; Be WilkinsorL*s Settlement [1917] 1 Ch. 620; 
Be Price [1900] 1 Ch. 442; contra, Re Kirtoan's Trusts (1883) 26 CLB. 373, 
and Hummel v. Hummel [1898] 1 Ch. 642. A will in this form can deal with 
personal estate as well as movables. 

See p, 822, ante. 

Bee p, 826, ante. . 

Barretto v. Yomg [1900] 2 Ch* 339; Re Walker [1908] 1 Oh. 660; and conf. 
Bnle 189, p* 860, post. 
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wMcli, at any rate when the exercise of a power of appointment 
is concerned, English courts admit to be a duly executed will. The 
other requirement is that any special terms or conditions of the 
power as to the execution of the will shall be followed. 

(1) (a) Where the will is executed in accordance with the Wilh 
Act, 1837. 

A will so executed is a valid exercise of the power quite irres- 
pective of the domicile of T, the testator, and though the will might 
not be a valid will under the law of T’s domicile. This is an 
admitted, though now a thoroughly established, anomaly. It has 
been thus explained : — 

‘ An appointment by will executed according to the require- 
ments of the power is entitled to probate, though it does not follow 
the formalities of the law of the domicile. The law takes a liberal 
view, and where the instrument creating the power directs it to 
be executed by will, in a particular form, a will may be good for 
the purposes of the appointment, if executed according to the law 
of this country, though not according to the law of the domicile. 
That is, where the instrument creating the power directs it to be 
executed by will, executed in a particular way, it may be a good 
wiU if executed in the form required, though not according to the 
law of the domicile 

The principle is now firmly established by the decision of the 
House of Lords in Murphy v. DeicWer,^® where Lord Lorebum said : 

‘ It has been established, I think not xmreasonably, that if it is a 
proper execution of an English power of appointment by will — 
if it be executed by will in English form, even although the 
persons appointing be domiciled abroad, and the will be not validly 
executed according to the law of the domicile — ^the document may 
be admitted to probate as a will for the purpose of the appointment 
although it might not be admissible for other purposes ^ 

(b) Where the will is executed in accordance with fhe law of the 
testator^ s domicile. 

The grounds on which such a will may be held a valid exercise 
of a power have been judicially explained. The explanation, be it 
noted, is given with reference to a case where a testatrix possessed 
under an English instrument a power of appointment ^to be 
executed by her will in writing duly executed % and had exercised 
the power by a will valid according to the law of her domicile, but 
not valid under or in accordance with the Wills Act, 1837. 

‘ Here says Homilly, M.R., ^ I find this : — A sum of money ia 
given simply to such person as fTJ shall, by her last wiU didy 
executed, appoint. What does that mean ? It means a will so 
executed as to be good according to the English law. Here it is 

B'Hmrt v. Hathness (1865) 34 Beav. 328, per Eomilly, M.E. Compare, per 

Jetine, P., In horns Euber [1896] P. 209, 213. 

46 [1909] A.C. 447, 448-49. 
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admitted to probate, and that is conclusive that it is good according 
to the English law. The English law admits two classes of wills to 
probate : first, those which follow the forms required by the Wills 
Act, 1837, s. 9 ; and secondly, those executed by a person domiciled 
in a foreign country, according to the law of that country, which 
latter are perfectly valid in this country. Accordingly, where a 
person domiciled in France executes a will in the mode required 
by the law of that country, it is admitted to proof in England, 
though the English formalities have not been observed. When a 
person simply directs that a sum of money shall be held subject 
to a power of appointment by will, he does not mean any one 
particular form of will recognised by the law of this country, but 
any will which is entitled to probate here. A power to appoint by 
will simply may be executed by any will which, according to the 
law of this country, is valid, though it does not follow the forms 
of the statute.’ 

(c) Where the will is executed in accordance with the Wills 
Act, 1861. 

One of the principles laid down in D^Huart v. Harkness^^ is 
that any will is prima facie an exercise of a power to appoint by 
will which is so executed that it is entitled to probate in England. 
But this principle is clearly wide enough to cover, and does cover, 
any will which is formally valid, i.e., which is entitled to probate 
under the Wills Act, 1861. It is true that in Be Kirwan^s frosts 
and Hummel v. Hummel it was held that a will admitted to 
probate under the Wills Act, 1861, was not a good exercise of a 
power to appoint by will. But those cases were very adversely 
criticised and in effect overruled in Be Simfson^^ and Be Wilkin- 
son^s Settlement.^^ Moreover, Be Kirman^s Trusts can be dis- 
tinguished on the ground that the appointment was a fraud upon 
the power, and also on the ground that the appointment did not 
comply with the formalities prescribed by the donor of the power.®® 
There must be some mistake in the report of Hummel v. Hummel 
for the testatrix had lost her British nationality by marrying an 
alien, and therefore section 1 of the Wills Act, 1861, was 
inapplicable. 

(2) Compliance with the terms of the power. If the will exer- 
cising the power is duly executed in accordance with the Wills Act, 
1887, it is immaterial that it fails to comply with some additional 

4? D^Hmrt v. Earkness (1865) 34 Beav. 324, 327, 328. It should be noted that 
the testatrix in this case died before the Wills Act, 1861, came into force, and 
therefore the decision in the case had no reference to that Act. 

(1866) 84 Beav. 324. 

(1883) 25 Ch.D, 873, 

[1898] 1 Ch. 642. 

[1916] 1 Ch, 502. 

[1917] 1 Oh, 620. See also Re Price [1900] 1 Ch. 442. 

^ See Buie 188 (2) and next paragraph. 
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or other form of execution or solemnity.®^ But if the will exer- 
cising the power is admitted to probate under some foreign system 
of law, either because that system is the law of the donee’s domicile 
at the date of his death or because it is applicable under the Wills 
Act, 1861 , any additional or other formalities prescribed by the 
donor of the power must be compHed with/® This rule leads to 
some very fine distinctions. An English lawyer would not see much 
difierence between a requirement that the power shall be exercised 
by a will ^ duly executed and a requirement that the power shall 
be exercised by a will ^ executed in the presence of two witnesses 
Yet in the former case an unattested holograph will, if valid by 
the law of the donee’s domicile at the date of his death, is a good 
exercise of the power®®; in the latter case it is not.®® The court 
has, however, an equitable jurisdiction to aid defective execution 
in favour of the children of the appointor ®^ and perhaps in favour 
of other persons also,®® 

Illustrations 

1. T is, in favour of any husband of hers who should be living at her death, 
donee of a power of appointment by wiU to be signed in the presence of two 
credible witnesses. T, in 1831, whilst domiciled in England, exercises the 
power in favour of her husband. The will is signed in the presence of two 
credible witnesses. T, at her death in 1859, is domiciled in Scotland. Her 
husband survives her. The will is executed in accordance with the testamentary 
law of England, but not in accordance with the testamentary law of Scotland. 
The will is a valid exercise of the power.®® 

2. T is donee of a power of appointment by will in respect of movables 
situate in England. T, domiciled in Scotland, exercises the power by a will 
made in accordance with the form required by the law of England, but not in 
accordance with the form required by the law of Scotland. The will is 
executed in Scotland.®® The will is a valid exercise of the power.® ^ 

3. T, an Englishwoman born a British subject, has power to dispose of 
£2,000 consols in favour of such persons as she should, by will duly executed, 
appoint T marries a Frenchman domiciled in France and thereby acquires a 
French domicile. Whilst domiciled in France she, in 1860, exercises her power 
of appointment in favour of her husband by a will not made in the form required 
by the English Weills Act, but in a form valid according to the law of France. 
T. dies in March, 1861, domiciled in France. The will is a valid exercise of 
the power.®® 

See Exception to Buie 189, post, p. 851. 

Banetto v. Young [1900] 2 Ch. 339. 

5® D^Huart v. Harkness (1865) 34 Beav. 324. 

Be Walker [1908] 1 Ch. 560. But not grandchildren, unless the appointor 
stands in loco parentis. 

The full list is given in Farwell on Powers f 3rd ed., p. 386, and includes 
(a) purchasers for value, (b) csreditors, (c) chanties, and (d) persons for whom 
the appointor is under a natural or moral obligation to provide. 

Jn horns Alexander (1860) 29 Ii.J.P. & M. 93. The dates should be noticed. 
The will is made before the passing of the Wills Act, 1837, and the testatrix 
dies before the passing of the Wills Act, 1861, so that neither Act has any 
application to the case. See In honis Huher [1896] P. 209. 

So that the Wills Act, 1861, s. 2, has no application. See Buie 181, Exception 
2, p. 826, ante. 

In lonis Eallyhufton (1866) E.B. 1 P. & B. 90. 

The Wills Act, 1861, has no application. See s. 5. 

^3 B'Emrt v, Earhness (1865) 34 Beav. 324. 
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4. T, an Englishwoman, has power to dispose of £2,000 consols in favour of 
such persons as she should, by will duly executed, appoint. T is married to a 
British subject, and is resident but not domiciled in France. Whilst there 
resident, she, in 1890, exercises her power of appointment in favour of her 
husband by a will not made in the form required by the English Wills Act, 
1837, but executed in a form which is valid according to the law of France 
{lex actus ). The will is a valid exercise of the power 

5. T is a British subject born in a British colony, where she has her domicile 
of origin. She is donee of a power to dispose of £2,000 consols in favour of 
such person as she should, by will duly executed, appoint. She acquires a 
domicile of choice in France, where she makes her will and where she remains 
domiciled till the time of her death. The will is made in accordance with the 
forms required by the law of the colony where T has her domicile of origin. 
The will, even if not formally valid according to French law, is a valid exercise 
of the power.®^ 

6. T has a power of appointment by will over £2,000 T is a British subject 
domiciled in Italy. T, whilst in France, but not there domiciled, executes a 
holograph will valid by the law of France {lex actics), but not attested as 
required by the Wills Act, 1837, ss 9 and 10. The will is a good exercise of 
the power.®® 


Rule 189." — Subject to the Exception hereinafter 
mentioned, no will which does not satisfy the require- 
ments of Rule 188 is a valid exercise of a power of 
appointment by will created by an English instrument. 

Comment 

A will is not a valid exercise of a power of appointment if the 
will either — 

(1) does not comply with some one of the three conditions as 
to form enumerated in Rule 188 (1), under the heads (a), (b) and 
(c); or 

(2) does not in every other respect (subject, of course, to the 
Exception hereinafter mentioned) comply with the terms of the 
power as to the mode in which the will is to be executed, e.g., 
the number of witnesses by which the signature of the testator is 
to be attested. 

The combination of Rule 188 and Rule 189 leads, it should be 
observed, to the following result. A will, on the one hand, may 
be a valid will entitled to probate and yet not a valid exercise of 
a power to appoint by will j whilst a will, on the other hand, which 
is not valid as a will, and therefore not, as such, admissible to 
probate, may yet be a valid exercise of a power to appoint by will, 

w Bee Eule 181, Exception 1, p, 822, ante, Le,, Wills Act, 1861, s, 1. 

Compare Be Sinwson [1916] 1 Ch. 502; Me WilUnson's Settlement [1917] 

1 Oh, 620. 

This, no doubt, is inconsistent with Hummel v, Hummel [1898J 1 Ch. 642, but 

see p. 848, mte. 

Be Dale's BetiUment (1858) 25 Beav. 456; Be Kimm^s Trusts (1883) 25 Ch.I). 

373; Bamtto v. y<mn^ [1900] 2 Oh. 339. See the Wills Act, 1837, ss. 9 and 10. 
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and therefore in that capacity admissible to probate, or rather 
administration with the will annexed.®® 

Suppose, for example, that T is a French citizen domiciled in 
France, who under an, English instrument is donee of a power of 
appointment by will, duly executed and attested by two witnesses. 
If T makes a will in his own handwriting and signed by himself, 
but unattested, the will is a valid will according to the testa- 
mentary law of France (lex domicilii), and therefore as a will valid 
in England, but for want of compliance with the terms of the 
power it is not a valid exercise of the power of appointment. If T, 
on the other hand, makes in France a will in accordance with the 
form required by the Wills Act, 1837, the wiU, if not made in 
accordance with the testamentary law of France (lex domicilii)^ 
would as a will not be valid in England, but would be a valid 
exercise of the power. 


Illustrations 

1. T is donee of a power of appointment by will, to be exercised in the 
presence of one or more witnesses. T is a British subject. In 1871 T, when 
in France, intending to exercise the power of appointment, makes a will in his 
own handwriting, wliich is signed by him but is unattested, and, in virtue of 
the power, appoints that his daughter shall succeed to a certain fund. The 
will is valid according to the law of France {lex actm), and complies therefore 
with one of the forms required by the Wills Act, 18&1, s. 1. The will is rightly 
admitted to probate, Le., is formally valid, but is not a valid exercise of the 
power.®® 

2. T, an Englishwoman married to a British subject, has under her marriage 
settlement a power of appointment in respect of a trust fund. The power is to 
be exercised by her last will. T, when residing in France but domiciled in 
England, executes in 1856 a will which is not in the form required by the Wills 
Act, 1837, though it is in a form valid by the law of France. T dies in 1856.^® 
The will is not a valid exercise of the power 

3. T, a French citizen domiciled in France, has a power of appointment to 
be exercised by will attested by two witnesses. She bequeaths all her property 
by holograph will, unuttested, to her grandchildren. The will is well executed 
according to French law. It is admitted to probate. It is not a valid exercise 
of the power.'^^ 


Eocception *^^ — A will executed in accordance with the 
form required by the Wills Act, 1887, is, so far as 
regards the execution and attestation thereof, a 


«« In. bonis Huber [1896] P. 209; Pouey t. Hordern, [1900] 1 Oh. 492. Compare 
Be Price [1900] 1 Oh. 442, 447. See as to form of grant. Be Vannmt 
[1901] P. 330. The grant applies emly in respect of ench prop^a^ as the 
testates; had power to dispose of and did dispose of; see In bents Huoer [1396] 
P. 209; In bonis Trifond [1899] P. 247, 250; Be Anxiani [1930] 1 Oh. 407. 

«» Be Kwmm's Trusts (1888) 26 Gh.D. 373. 

Tharefors hc^r will doss not coma withm th© operation of the Wills Act, looX. 
See Eule 1,81, Exception 1, p. 822, onto. 
n Be Daly's SetOemnt (1858) 26 Beav. 4o6. 

Ts Sarretto v. Yomg [1900] 2 (3i. 339. 
w WiDs Act, 1887, s. 10. 
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valid execution of a power of appointment by will, 
notwithstanding that it shall have been expressly 
required, under the instrument creating the power, 
that a will made in exercise of such power should 
be exercised with some additional or other form of 
execution or solemnity. 

Comment 

This Excseption applies to any power of appointment by will 
which is exercised by a will executed in accordance with the Wills 
Actj 1837, ss. 9 and 10, but it possibly applies only where the will is 
made by a person domiciled in England. It was suggested in one 
case that the provisions of ss. 9 and 10 of the Wills Act have no 
application to the wills of persons not domiciled in England.^^ But 
this suggestion was not necessary for the decision of the case and 
there seems no reason for making any such distinction. It is quite 
clear that a will which is well executed in accordance with English 
law, but not in accordance with the law of the donee’s domicile, is 
a good exercise of a power.’'*’^ Once this anomaly is admitted, it 
seems idle to urge that section 10 is not applicable to such a will. 

Illustrations 

1. T, domiciled in England, has, under an English settlement, a power of 
appointment by will duly executed and attested by four witnesses. T exercises 
the power of appointment by a will in the form required by the Wills Act, 
1837, executed in the presence of and attested by two witnesses only. The will 
is a good exercise of the power by virtue of the Wills Act, 1837, ss. 9 and 10. 

2. The case is the same as the foregoing, except that T is a French citizen 
domiciled in France, and the will is not valid according to French law. Semble, 
the will is a good exercise of the power. 

8. The case is the same as Illustration 2, except that T executes a holograph 
will signed by T, nnattested by any witnesses, but valid by French law. The 
will is (sembk) not a good exercise of the power.’’® But the court has 
jurisdiction to aid defective execution in favour of tibe children of the 
appointor.’"’’ 

(3) Interpretation and Effect.'^ 

Rule 190. — A general bequest contained in a will of 
movables is to be interpreted and to receive effect as an 
exercise of a general power of appointment. 

This Rule applies to such bequest in the following 
cases, that is to say : — 

Case 1. — ^Where the will is executed by a testator 

Bee Bamito v. Ymn^ [1900] 2 Ch. 339, 343, 

Murphy v. DeichUr [1909] A.C. 447; Buie 188 (1) (a), ante, p. 846. 

Burretto v. Young [1900] 2 Ch. 839. 

Be Walker [1908] 1 Ch, 660; see ante, p. 849, n. 68. 

See 848, note 26, ante. 



SUCCESSION TO MOVABLES 


853 


domiciled in England in accordance with the forms 
required by the Wills Act, 1837, ss. 9 and 10, unless a 
contrary intention appears by the will. 

Case 2. — ^Where the will is executed by a testator not 
domiciled in England in a form valid under the law of his 
domicile, unless it appears from the will that it was not 
intended to apply to property over which the testator has 
a power of appointment.^’ 

Case 3. — Where the will is executed by a testator not 
domiciled in England in accordance with the forms 
required by the Wills Act, 1837, ss. 9 and 10, unless a 
contrary intention appears by the will. 

Comment 

This Rule is intended to give the efiect of the Wills Act, 1837^ 
s, 27. Tho object of this enactment was to do away with the then 
existing rule of interpretation under which a ‘general bequest’, 
e.g., of ‘ all T’s personal estate ’ to A, was not construed and did 
not operate as the exercise of a power of appointment conferred 
upon T. The reason of this was that property over which T had 
a power of appointment was not in strictness T’s own property. 
The effect of the rule established by the Wills Act, 1837, s. 27, is 
that such a general bequest is now construed as including all 
personal property, and therefore all movable property, over which 
T has a general power of appointment. But the rule, after all, is 
a rule of interpretation — i.e,, as the Act says, it only applies ‘ unless 
a contrary intention appears by the will ’ — and would not operate, 
for example, to take the simplest case, if the will were to contain 
the statement that the general bequest of all T’s personal property 
was not intended to include certain property over which he had a 
power of appointment, and the same result must, it would seem, 
follow if the general tenor of T^s will should show that a general 
bequest was not intended to operate as the exercise of a power 
of appointment. 

When, however, it js established that T’s will contains a general 
bequest of T’s personal estate, the question arises : What are the 
cases in which the rule of construction contained in section 27 of 

Price [1900] 1 Ch. 442; Be Baker's Settlement Trusts [1908] W.N. 161; 
Be Pryee [1911] 2 Ch. (C A.) 286 ; and especially Be Simpson [1916] 1 Cb. 502, 
510; Be LewaVs Settlement Trusts [1918] 2 Oh. 391; Be Strong (19^) 95 
LJ.Oh. 22* (Riese oases establish the doctrine as against the contraiy view in 
Be D*Este'$ Settlement [1903] 1 Ch. 898; Be Scholefield [19051 1 Oh* 408, 
compromised on appeal [1907] 1 Ch* 664* Eor Boman-Uutch Law see 
Westminster Bank T* Zinn [1938] A.I). 57- Eor Canada, see Be Woods ^ 
Be Browne [1947] 4 D.L3. 386. 
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the Wills Act, 1887, applies? The answer appears to be that it 
is applicable in the three cases enumerated in Rule 190 ; — 

Case 1. — ^Here the rule of construction laid down in Rule 190 
clearly applies; for a will of movables executed by a person 
domiciled in England in accordance with the forms required by the 
Wills Act, 1837, s. 10, is the kind of will which obviously comes 
within the scope of the Wills Act, 1837. It is, so to speak, the 
normal English will, and, if no contrary intention appears by the 
will itself, must be construed in accordance with the rule of con- 
struction laid down by English law. 

Case 2 , — The rule in this case has been settled in the same sense 
after some conflict of judicial opinion. The propriety of the 
rule as now laid down is obvious; a will executed by a testator 
domiciled abroad according to the form permissible by the law of 
his domicile is in effect a substitute for the will executed by a 
testator domiciled in England in accordance with the Wills Act, 
1887, and it is perfectly legitimate to apply to such a will a rule 
of construction which applies to a will executed imder that Act, 
The rule applies whether or not there is an indication on the face 
of the will that it is intended to be construed in accordance with 
English law.®® The mere fact that the law of the testator’s domicile 
knows nothing of powers of appointment is sufidcient to admit the 
English canon of construction. 

Case 3, — ^It is fairly certain, that the principle which governs 
Case 2 here applies. Still, one must, in the absence of a catena 
of decisions,®^ speak with hesitation. The Wills Act, 1837, it may 
be said, does not, as regards wills of movables, apply to wills 
made by persons domiciled abroad, and therefoi^ a particular 
section of that Act cannot of itself apply to such wills without a 
clear expression of the testator’s intention that it shall apply. To 
this objection there are two replies. The first is that a will 
executed in accordance with the Wills Act, 1887> though not in 
accordance with the formalities required by the law of the testator’s 
donaicile, may be a valid exercise of a power of appointment by 
will,®® and therefore may be construed in regard to such power of 
appointment by the rule of construction applicable to an English 
will executed by a person domiciled in England, The second is 
that the effect of the WiUs Act, $. 27, arises in this case, not from 
the Act itself applying to the wills of persons domiciled out of 
England, but from the fact that s. 27 is, through the form in which 
the win is drawn, or even from the mere fact that the law of the 
testator’s domicile knows nothing of powers of appointment, im- 
ported by the testator himself into the will as a rule of construction. 

Xn Pfice [1909] 1 Ch. 442, there was such an indication; in the subse<jnent 
cases cited p. n. 79, there was not. 

however, Be Baker^e Bettlment Trusts [190$] W.N. 1$1, and Be 
WuUnsm [1984) O.B. 6, which are decisions in this sense. 

See Buie 188 a) W, p. 846, ante. 
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This construction can never be applied to special powers of 
appointment, which are not within section 27 of the Wills Act, and 
for which therefore an intention to exercise the power must appear 
in the will. 


Illustrations 


T ^ The will is made in accordance with the 

Wills Act, 1837. The will is to be construed as an exercise of the power. 

2. T is domiciled in France. She executes a holograph wiU made in a 
French form and unattested. It is valid by the law of France. According to 
French law it would be a complete disposition of all property over which T 
has the power to dispose, but French law does not know of powers of appoint- 
ment and would, under the circumstances, apply die law of England with 
reference to the exercise of such a power. The will contains expressions from 
which it may be inferred that T meant her ^vill to operate in England as well 
as in France, and wrote it vdth reference to the law of England. The will is 
to be construed as an exercise of the power.®^ 


3. T, domiciled in France, executes a will in English complying with the 
requirements of the Wills Act, 3837. The will is to be construed as an exercise 
of the power. 

4. T, domiciled in France, executes a holograph wiU in the French form and 
unattested. It is valid by French law. It contains no words introducing tiie 
principle of construction contained in the WiUs Act, 1837, s. 27, but makes a 
general bequest. The wiU is to be construed as an exercise of the power.®® 

5. T, a German subject domiciled in Germany, executes a wiU in German 
form, nominating her ddest daughter as heiress to all her inheritance. By 
German law a general bequest covers aU movables over which the testator has 
power to dispose and the English distinction between property and power is 
unknown. The wiU is to be construed as an exercise of the power.®® 


(4) Material or Essential Validity. 

Rule 191. — The operation of restrictions on the freedom 
of the donee to dispose by will of his movables depends 
in the case of 

(a) a special power of appointment, on the law which 
governs the operation of the instrument, and not 
on the law which governs Uie operation of the 
will"; 

(b) a general power of appointment, on the law 
which governs the operation of the will, and not 


8s In the Ulustrationa to this Eule it is to be assnmed, unlesB the contrary is 
stated, that T is a woman who, under an English settlement, has a general 
power of appointment by will over ^1,000 consols, and that she has made a 
general bequest of all her peraonal property or all her movable properly to A. 
w Be Price [1900] 1 Oh. 4M. See Be Barman [1894] 3 Ch. 607, 

Re LewaVs Settlement TrusU [1918] 2 Ch, 391. 

Re Strma (1926) 96 L.J.Ch. 22. 

PouelZ Srn iimjl Ch. 492j Be Fryce [1911] 2 Oh. (O.A.) 286, 297, 
On the questimi of personal capacity see Eule 187, p. 843, mie. 
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on the law which governs the operation of the 
instrument.*® 


Comment 

This Rule seems to be the logical result of the circumstance (to 
•which attention has already been called) that the exercise of a 
power of appointment by will on the part of a donee, i.e., the 
testator, may be regarded in two different ways : it may be looked 
upon either, on the one hand, as the simple expression by the donee 
of the wishes of the donor, or, on the other hand, as a will giving 
expression to the wishes of the donee, i.e., the testator. Now where 
the power is a special power, e.g., where the donee has power to 
appoint among his children or issue and not among persons 
generally, the appointment by the donee is most naturally con- 
sidered as the giving effect, as it were, by an agent to the wishes 
or intentions of the donor, and the will made under such special 
power is held to be governed as to its effect by the law to which 
the donor of the power was subject, e.g., the law of England, for 
there seems no adequate ground for differentiating in this Rule 
between powers created under English and under foreign instru- 
ments. When, on the other hand, the power of appointment is a 
general power so that the donee might under the power leave the 
property subject thereto to any person whom he chose, then the 
exercise of the power of appointment is looked upon as being in 
fact the exercise of ordinary testamentary power by the donee 
and subject as regards the limitations and effects thereof to the 
law to which the donee’s testamentary power would in an ordinary 
case be subject, the law in the case of movables, of the country, 
a.g., France, where the donee dies domiciled. 

Accordingly it has been held that if the foreign law of the 
donee’s domicile imposes restrictions on the amount of property 
which he is free to dispose of by will, e.g., by requiring him to leave 
a legitima portio to his children, such restrictions do not apply if 
the power is a special power/® but do apply if the power is a 
general power, at any rate when the effect of the appointment is to 
throw the appointed property into the donee’s estate as one mass.®® 

Illustrations 

1. T, an Englishwoman, has under an English marriage settlement a special 
power of appointment by will over funds in England in favour of her children. 
In 1890 T, being tlien married to a Frenchman domiciled in France, exerdses 
such power in favour of A, one of her children. The will is admitted to 
probate. It is contended that T, being a French citizen domiciled in France^ 
has, under French law, no capacity to disinherit her other children. The power 

Be Pryce [1911] 2 Oh. (G.A.) 286; Bo LemVs Settlemeni Trusts [1918] 2 Ch. 

891 8^ 

« Pimy v‘ Eordem [1900] 1 Ch. 492. • ’ 

Be Pryee 11911] 2 Cb. 286 (O.A.), distinguishing or overruling Be Bald (1897) 

66 UJ.CL. 624, and Re Migret [1901] 1 Ch. 547. 
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of appointment is a special power. Her exercise, therefore, of the power 
is valid.® ^ 

2. T, before her marriage domiciled in England, has a general power of 
appointment by will over certain movables in England. T marries H, a 
Dutchman domiciled in Holland. By her will in Dutch form, but admitted to 
probate in England, she appoints her husband, H, sole heir of the whole of the 
property of which tlie law in force at the time of her death should aUow her to 
dispose in his favour. T dies domiciled in Holland. According to both Dutch 
and English law the exercise of the power of appointment has the effect of 
making the appointed property T’s assets for all purposes. Under Dutch law 
T has no power to dispose of more than seven-eights of such appointed 
property. H is beneficially entitled to only seven-eights of such appointed 
property.® 2 


(5) Revocation. 

Rule 192. — The exercise by will of a power of 
appointment will be held to have been validly revoked if 
the will is revoked in a manner sufficient (a) by the law 
of the donee’s domicile,®^ or (b) by English law.®* 

Comment 

The first part of this Rule is established by the decision in Velasco 
V. Coney The second part of the Rule is as yet unsupported by 
authority, but it is submitted that it is a logical deduction from 
the principle previously noted, that the exercise of a power of 
appointment by will can be regarded either as an expression by 
the donee of the donor’s wishes, or as an expression of the wishes 
of the donee. It is now firmly established that a will executed in 
accordance with the formalities required by English law, but not 
by the law of the donee’s domicile, is a good exercise of a power of 
appointment created by an English instrument.®^ It should follow 
logically that if the donee jrevokes the appointment in a manner 
which is effective by English law, but ineffective by the law of his 
domicile, the appointment would be revoked. 

It must be remembered (1) that the question whether a will is 
revoked by the subsequent marriage of the testator depends upon 
the law of the domicile of the testator at the date of the marriage, 
and not on the law of his domicile at the date of his death®®; 
(2) that a will exercising a power of appointment is not by English 
law revoked by the subsequent marriage of the testator if the 
appointed property would not pass to the donee’s next of kin in 
default of appointment.®^ 

Pouey V. Hordern [1900] 1 Ch. 492. 

Ee Pryce [1911] 2 Ch. (C.A.) 286, 

Velasco v. Coney [1984] F. 143. 

Inference from Murphy v. Deichler [1909] A,0. 446, sate, p. ^7. ^ 

See preceding note and ^le 188 (1) (a), ante, p. 846. 

Be Martin, [1900] P. 211, and Eule 186, Exception 2, ante, p. 837. 

Wills Act, 1837, B. 18. 



858 


CHOICE OF LAW 


It is believed that Rule 192, like Rules 187 and 188, does not 
depend upon any distinction between general and special powers. 

Illustrations 

1. T, domiciled in Italy, has a power of appointment created by an English 
instrument. In 1910 T exercises the power by a will validly executed in 
accordance with English and Italian law. In 1914 T writes from Italy to her 
solicitor in England instructing him to destroy tlie will. This is a valid 
revocation by the law of Italy, but not by English law. The power is not 
exercised, i.a., the revocation is valid.®® 

2. T, an Italian citizen domiciled in Italy, has a power of appoint- 
ment created by an English instrument. T exercises the power by a will 
validly executed in accordance with English and Italian law. Later T makes a 
subsequent will which is validly executed in accordance with English law but 
not in accordance with Italian law. In this will T revokes all former wills but 
does not refer to the power. SemhU, the power is not exercised,®®^ ^he 
revocation is valid. 

3. T, an Englishwoman domiciled in England, has a power of appointment 
created by an English instrument. T makes a will validly executed in 
accordance with English law in which she exercises the power. T then 
marries a Frenchman domiciled in France. The domicile of T thus becomes 
French at the moment of the marriage. The exercise of the power is not 
revoked.®® 

4. T, a Frenchwoman domiciled in France, has a power of appointment 
created by an English instrument. T makes a will validly executed in 
accordance with French law in which she exercises the power. T then marries 
an Englishman domiciled in England. The domicile of T thus becomes English 
at the moment of the marriage.^ The exercise of the power is revoked, unless 
the will is made in contemplation of the marriage,^ or unless the appointed 
property would not pass to T’s next of kin in default of appointment® 


®8 VelmcQ V, Coney [1934] F, 143. 

Subject, of course* to the possible effect of Buie 190, ante, p, 852, 
Compare Be LmaVs Settlement [1918] 2 Cb» 391^ 

1 Compare Be Martin [19t^] F. 9X1. 

® Law of Froperty 1995, s. 176, 

® Wills Act, 1837, e. 18. 
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Rule 198. All matters ol: procedure are governed 
w holly the local or A omestifi law of the' (:iUtiiitw~t o 
w hidT^ourt wherein an action is brought or other li^al 
pr oceeding is taken belongs {lev irm). 

In this Digest, the term ‘ procedure ’ is to be taken 
in i ts widest sense, and includes Hritfir flliaV— 

T l) remedies and process ; 

121 evidence; 

fSl limitation of an action or other proceeding ; 

l4 l set-off or counter-claim. 


Comment 


The principle that procedur e is governed by the lex fori is of 
ge neral application an d universally° admitte d, but the ^urts. of 
any country can apply it 


in. or 


at any rate^lTO CTj^eJa w thAt. Tn a body of Rules, 

tbereiore, such as those cont^ed in this Digest, which state the 
principles enforced by an English court, the maxim that procedure 
is governed by the le a: hai meansin effect" tbat it is goyerned by the 
or dinary of England , •vrathbut anv reference to any foreign 
whatever. The maxim jf in a-negative rule ; it lavs down 
tKanhe’fl jgh Coui^ in common, it may be added, with every othe r 
Englisb court, pursues its ordinary practice® and adheres to its 
ordinary methods of investigation whatever be the character of the 
parties, or the nature of the cause which is brought before it. 


^ Sto^y, ss. 506-583; see also Chap, 17; Cheshire, Chap. 19; Wolff, ss'. 214-2^7; 
Bestatement, Chap 12; Goodrich, Chap. 5; Cook, Chap* 6;. Falcoubridge, 
Chap. 13. 

The decree of a foreign Californian court cannot authorise a person to sue in 
an English court otherwise in the name of a company, against which 
he has recovered judgment) than in accordance with the Engfish rules of 
procedure. Bather v. Mexican Land Co. (1900) 48 W.B. 235. 

* As to security for costs, see Redondo v. Chayter (1879) 4 QJB.B. XC.A-) 458, 
457, 468. An alien, even if temporarily resident only in England, could not 
be tequired to give security for costs. This rule was indeed altered hy 
Ord. 1/XY, r. 6a, but even now a foreigner will not necessarily be ordaed to 
give Security merely because he is poor, if he has no present intention of 
leaving England. For the kind of case where security will be orde^, 
where the plaintiff temporarily in England would pmhahy be unavailable 
when wanted, see MioMeU v. Empire Palace Oo, (1^2) 66 I>.T. 1®. See 
also ante, p. 161, note 3. 











860 


CHOICE OF LAW 


‘ A person % it has been said, ^ suing in this country, must take 
the law as he finds it ; he cannot, by virtue of any regulation in his 
own country, enjoy greater advantages than other suitors here, and 
he ought not therefore to be deprived of any superior advantage 
which the law of this country may confer. He is to have the same 
rights which all the subjects of this kingdom are entitled to and 
the foreign defendant, it may be added, is to have the advantages, 
if any, which the form of procedure in this country gives to every 
defendant. 

Whilst, however, it is certain that all matters which concern 
procedure are in an English court governed by the law of England, 
it is equally clear that everything which goes to the substance of a 
party’s rights and does not concern procedure is governed by the 
law appropriate to the case. 

‘ The law on this point is well settled in this country, where this 
distinction is properly taken, that whatever relates to the remedy 
to be enforced must be determined by the lex fori , — ^the law of the 
country to the tribunals of which the appeal is made — but that 
whatever relates to the rights of the parties must be determined by 
the proper law of the contract or other transaction on which their 
rights depend- 

Our Rule is clear and well established. Th e difiiculty of its 
ap plication to a li es in...4^iscriminating betwee n matters 

w hich belong to p w ceAure and matters which affect the mhstantive 
nf _Tti t.hft d^tfirminatinn of this question tWO 

considerations must be borne in mind : — 

(1) English lawyers give the widest p ossible extension to the 
me^n g term J procedure K The ex pre^^idii, iHt^ret ed 

b y our judges, inc lu des all legal rem edies, and everything connected 
withj^ ^nforo^^ of a R covers, thererore, the wh ole 

fie ld jti ip oludes the question of set-off and counter- 

clafflpUjhes whole law of evidence/ a s well as; rule ini'SKpect 

® De Ic Vega v. Vianna (1830) 1 B. & Ad. 284, 288. 

^ Don V. Lippmann (1837) 6 01. & F. 1, 13, per Lord Brougham. 

^ See South Afriaan RepuUic v. La Compagnie Franco-Beige du Chemtn de Fer 
du Nord [1897] 2 Oh. (C.A.) 487, where it was not deemed a sufficient ground 
for departure from exclusion of counterclaims that there was no other means 
by which the defendants could obtain justice against 'the sovereign State 
Wnich was plaintiff. 

^ A party or witness cannot be compelled to disclose anything tending to expose 
him to criminal proceedings or forfeiture abroad. United States of America v. 
McRae (1867) 4 Bq. 827 ; 3 Ch. 79. A document must be proved by English 
law (Appleton v. Brayhroohe (1817) 6 M. & S. 34), but its weight as evidence 
will be measured by foreign law; e.o., in proof of marriage: Biddulph v. 
Camoys (1846) in 29 & M. 68; Ah%ott v. Abbott (1860) ibid. 67; 

contrast Finlay V. Finlay (1862) 81 & M. 149. Foreign judgments are 

to fee proved by sealed or signed or examined copies (14 k 16 v ict. c. 99, s, 7). 
gee the Evidence (Foreign Dominion and Colonial Documents) Act, 19?3: 
^ofth V. Nofth (1936) 62 880. 

It must be noted, however, that when a contract is governed by a foreign 
law, evidence t^hich is admissible in the foreign court to ascertain the inten- 
tion of the parties will be admitted in an English court, although such 
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Kniitation of an action or of any other l egal proc eeding for 
en for cement . _ pf a hen ce it further includes the 

methods^ e.g., seizure of gooas'j^, arrest of p ers6n; 
ment may be enforced J 

solely affeetSa no t th e enforcement of 

procedure, — T hus, if the law which governs. 

^ contract, renders the contract absolutely void, this is 
n o t a matter QLprQeftdiir £,r J:or It affects t hp rigl> ts of the parties^o 
the contract, and n ot the reTnedvj£Qg 44 »fr^.infi^r 7 ‘T^^T^^ r>f | ^ 

Hence any nUe liinitilig the timemthin which an action may 
be brought, any limitation in the strict sense of that word, is a 
matte iLof procedure governed wholly by the^’t^^nT^I But a rule 
which after the lapse of a certain time extinguishes a right of 
action — a rule of prescription in the strict sense of that word— is 
not a matter of procedure, but a matter which touches a person’s 
substantive rights, and is therefore governed, not by the Unn fnri ^ 
b ut by the law^ whateizift»"4<? may be, which governs the right in 
question. Thus if, in an action for a debt incurred in France, the 
defence is raised that the action is barred under French law by 
lapse of time, or that for want of some formality an action could 
not be brought for the debt in a French court, the validity of the 
defence depends upon the real nature of the French law relied upon. 

If that law merely takes away the plaintiff’s remedy, it has no 
effect in England. If, on the other hand, the IVench law 
extinguishes the plaintiff’s right to be paid the debt, it affords a 
complete defence to an action in England.® 

To this it must be added t hat an English statutory enfli^tment.^ 
wh ich affects both a person’s right and the m^hod of enforcement.^ 
e stablishes a rule of prooedu rei and therefore app lies to an action in 
r espect of a ri^fa t acnuiii^hcl under feieijJii lUW’: n-fenee, s. 4 of th^ 
Statute of Frauds,® s. 40 of the Law of Property Act, 1925, and 

evidence would not be admissible in the case of a transaction governed by 
English law: St. Pierre v. Sovih Aifne7%oan Stores [1937] 1 All E.E. 206, 209; 
[1937] 3 All E.B. 349; 19 B.T.BXL. 261. 

^ Where a person is bankrupt in England and is a partner in a firm abroad which 
is being admimstered in bankruptcy, the right of the creditors to prove against 
the firm, and also in England, depends on the Enghsh law as to double 
proofs. Em p. De Mello Mottos (1834) 1 M. & A. 345; Em p. Goldsmid (1866) 

1 Be G*. J. 257, under the older law; and under the later law compare 
Be Doetseh [1896] 2 Ch. 836. 

* See Lorenzen, 28 Yale L.J. 492 (1919), reprmted in Lorenzen, Selected Articles 
on the Conflict of Laws, Chap. 12; Cheshire, pp. 830 et seq.; Bobertson 
Characterisation tn the Conflict of LawSt PP- et seq.; Falconbridge, 
Chap. 12. 

« Leroux v. Brown (1852) 12 '0.B. 801. See, however, Williams y. Wheeler 
(1860) 8 C.B.(n.s.) 299, 3)L6; Gibson v. Bolland (1865) L.E. 1 G.P. 1, 8; 
Berman v. Winrow [1948] T.P-B, 213. For criticism of Lerottas v. Brown, 

Bee Cheshire, pp. 826-7; Bobertson, pp. 253 et seq.; Ijorenzen, 32 Yale LJ. 

311 (1923), reprinted in Lorenzen, Selected Articles on the Conflict of Laws, 
Chap. 11; E^oonbridge, pp. 64-69. The Statute of Frauds, s. 7 (see now 
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s. 4i of the Sale of Goods Act, 1893, which, whether affecting rights 
or not, certainly affect procedure, apply to actions on contracts 
made in a foreign country and governed by foreign law. Whence 
the conclusion follows that a contract though made abroad, which 
does not satisfy the provisions of s. 4 of the Statute of Frauds, s. 40 
of the Law of Property Act, 1925, or s. 4 of the Sale of Goods Act, 
1893, respectively, cannot be enforced in England. 

While there is little authority, it appears that English courts, 
contrary to the prevailing American practice, tend to hold that 
damages are a matter of procedure in an action based on a foreign 
tort.^^ In contract, there is no direct English authority, but it is 
submitted that questions of remoteness of damage should be deter- 
mined by the proper law of the contract, and should not be treated 
as a matter of procedure. The rate of interest to be allowed (if 
any) for breach of a foreign contract must depend on its proper 
law.^^ 

With regard to the Illustrations to this Rule it must always be 
borne in mind that, as we are dealing with proceedings before an 
English court, the lex fori is the same thing as the law of England. 


liiustrations 

LEX roni oovEBurs procedure 
(1) Remedies and Process, 

1. an action against X for breach of a contract made with X in 
Scotland as a member of a Scottish firm. According to the law of Scotland 
(proper law of the contract), A could not maintain an action against X until 
he had sued the firm, which he has not done. According to the law of 
England {lex fori)^ the right to bring an action against the member of a firm 
does not depend upon the firm having been first sued. A can maintain an 
action against X.^^ 

2. A, a Portuguese, at a time when arrest of a debtor on mesne process is 
allowable under the law of England {lex fori), but is not allowable under the 
law of Portugal (proper law of the contract), brings an action against X, a 
Portuguese, for a debt contracted in Portugal. A has a right to arrest X.^® 

ss. 58-56 of the Law of Property Act, 1925), relates to procedure, and 
applies to proceedings having reference to foreign land, Rochefoucauld v. 
Bcustead [1897] 1 Ch. (G.A.) 196. Compare Re De NicoU [1900] 2 Ch. 410. 
Jones V. Viotoria Graving Co. (1877) 2 Q.B.D. 814, 323. 

See pp. 800-1, ante; contrast Faiconbndge, pp. 19, 699. 

1^ See Ltvesley v. Horst [1926] 1 D.L,B. 169; Wolff, s. 226; Bobertson, p. 270, 
Cheshire, pp, 860 et seq,, distinguishes questions of remoteness of damage, 
governed by the {proper law of the contract, and questions of the measure of 
damages, which determine the ‘ quantification of the amount payable and 
which are governed by the Ux fori* See ante, pp. 649-650. 
i» See Buie 157, ante, p. 708. 

1-^ Bullock V. Caird (1876) L,B. 10 Q.B, 276. Compare Re Doetsch [1896] 2 Ch. 
8S6, as to the administration of a deceased partner’s estate, where creditors 
were ^rmitted recourse to it though, under Spaairii law, before any legal 
proceedings against it, it would first have been necessary to exhaust the assets 
of the firm* See also General $team Navigation Co, v. Guillou (1843) 11 
'54. W. S77; Bank of Australasia 74 Harding (1850) 9 C.B. 661. 

1^ Be la Vega v. Vianna (1830) 1 B. & Ad, 284, with which contrast Melon v. 

(1797) 1 R P. 138, which can be explained on the ground that 
French contract created no personal obligation in France, but merely bound 
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3. A, in Spain, sells X goods of the value of £50. The contract is made 
by word of mouth, and there is no memorandum of it in writing. The contract 
is valid and enforceable according to Spanish law (proper law of the contract'll 
A contract of this description is, under the Sale of Goods Act, 1893, s. 4 
Qex /on), not enforceable by action. A cannot maintain an action against X 
for refusal to accept the goods.^® 

4. X, a man residing in England, writes to A, a Danish woman residing m 
Denmark, an offer of marriage. A accepts the offer by letter. It is intended 
that the contract shall be carried out in England. Danish law does not permit 
an action for breach of promise of marriage except in circumstances which in 
this instance do not exist. A brings an action against X in England. ^ 
action lies because (1) the contract is an English contract; (2) the law of 
Denmark does not affect the validity of the contract but the remedy for the 
breach, and is a law as to procedure.^ ^ 

5. In proceedings in the Admiralty Division of the High Court in rem the 
priority as between A, to whom the ship was mortgaged and X, the master 
who claims an account of wages and disbursements on the ship, is determined 
by the law of England (lex fori),^^ 

6. X, in 1936, incurs an obligation in France to pay A a sum of 8,100 francs 
for clotiies supplied In 1938 A brings an action in England to recover this 
sum. X pays into court a sum in sterhng, which, at the current rate of 
exchange, is equivalent to 8,100 francs. A claims that he is entitled to a larger 
sum, namely, the sterling equivalent of 8,100 francs at the time "when the debt 
fell due in 1936 The English rule that the material time is the date when the 
debt fell due applies, and A may therefore claim the larger sum.^® 

7. A brings an action against X to obtain specific performance of a contract 
made between A and X in and subject to the law of a foreign country, xiie 
contract is one of which A might, according to the law of that country (proper 
law of the contract), obtain specific performance, but it is not one for which 
specific performance can be granted according to the law of England (lex fori), 
A cannot maintain an action for specific performance. 

8. A, a French author, claims damages from X in respect of infringement 
of copyright. He is entitled to the remedies of English law, even if they g|yg 
more effective protection than would be his in France.^® 

(2) Evidence, 

9. A brings an action against X to recover a debt incurred by x in 
and under the law of a foreign country (proper law of the contract), 
tenders evidence of the debt which is admissible by the law of the foreign 


the defendant’s property. The law of France determined the nature of the 
obligation as opposed to procedure. See also Talley rmd v. Boulmger (1797) 
8 Ves. 447; Flack v. Holm (1820) 1 J. & W. 405, 417, 418. See also Liverpool 
Marine Credit Co. v. Hunter (1868) Li.R. 3 Ch. 479, 486. 

See Acehal v. Levy (1834) 10 Bing. 376, and note that the Sale of Goods Act, 
1893, s. 4, differs in wording from the Statute of Frauds, s. 17.^ The qJ 
Goods Act, 1893, s. 4, enacts that no contract which comes within it ‘ shall be 
enforceable by action *. The Statute of Frande, e. 17, enacted that no contract; 
which comes within it ’ shall be allowed to be good but even this enactment 
probably referred to procedure. Contrast, however, Story, ss. 262, 262a. 
also Nihalchand Hwoalehmd v. McMullan [1934] 1 X.B, (C.A.) 171; 16 
B.Y.BJ.L., pp. 210-12. 

See Hansen v. Dixon (1906) 28 T.L.E. 56* 

The Milfcyrd (1858) Sw. 362, 366; The Jonathan Goodhue (1859) Sw. 626; The 
Taaus [1903] P. 44; The Colorado [1923] P. (C.A.) 103; The Zigurds Ti^^^j 
P. 113. See, however, Cheshire, pp. 847-9; Wolff, s. 225. See also Clark v. 
Bmnng d Co. [19081 S.O. 1168., There is a statutory exception to th© 
application of the Maritime Conventions 1911, s. 

li{<idel$ifis Vionnet CHb 'v. WilU' p.940] 1 E.B. 72. See^ L.Q.B. ijo- qj 
B.T.B.LL. 216; 8 M.LJJ. 228; criSefeea <mte, pp. 746-7^. 

*0, Baseh0t v. London nhtstrated Standard Co. [1900] 1 Ch. 73. 
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country, but is inadmissible by the law of England {lex fori). The evidence is 
inadmissible. 21 

10 A brings an action against X, an Englishman, for breach of a promise 
of marriage made by X to A, a German woman, at Istanbul. A has not such 
corroborative evidence as is required by the Evidence (Further Amendment) 
Act, 1869, s. 2 (lex fori), A cannot prove the promise or maintain the 

action.22 

11. A, a Frenchman, makes a contract in France with X, an Englishman, 
to serve him in France from a future date for a year certain. The contract is 
made by word of mouth, and there is no memorandum of it in writing. It is a 
contract valid by the law of France (proper law of the contract), for the 
breach of which an action might be brought in a French court, but under 
section 4 of the Statute of Frauds no action can be brought on such an agree- 
ment unless there is a memorandum thereof in writing. The enactment 
applies to procedure. A cannot maintain an action in England against X for 
breach of tlie contract.^^ 

(3) Limitation, 

12 X contracts a debt to A in Scotland. The recovery of the debt is not 
barred by lapse of time, according to Scottish law (proper law of the contract), 
but it is barred by the English Limitation Act {lex fori), A cannot maintain 
an action against X.^^ 

13. X incurs a debt to A in France. The recovery of such a debt is barred 
by the French law of limitation (proper law of the contract), but is not barred 
by any English Statute of Limitation. A can maintain an action for the debt 
against X.^® 

14*. A in a Manx court brings an action against X for a debt incurred by 
X to A in the Isle of Man. The action, not being brought within three years 
from the time when the cause of action arose, is barred by Manx law, and 
judgment is on that account given in favour of X. A then, within six years 
from the time when the debt is incurred, brings an action against X in 
England. This action is not barred by the English Limitation Act {lex fori), 
A can maintain his action against X.^® 

16. X, under a bond made in India, is bound to repay A £100. Specialty 
debts have, under the law of India (proper law of the contract), no higher 
legal value tlian simple contract debts, and under that law the remedy for 
both is barred by the lapse of three years. The period of limitation for 
actions on specialty debts is under the law of England— Limitation Act, 1939, 

n Brown v, Thornton (1837) 6 A. & E. 186. Compare Dunbar v* Earoe'^ (1820) 
2 Bli. 351; Finlay v. Finlay (1862) 31 LJ.F. & M. U9; Abbott v. Abbott 
(1860) 29 L.J.F. & M. 67; Bain v. WUtehmen, etc., Ry, (1860) 8 H.L.C. 1; 
Re Scholefield [1906] 2 Oh. 408 (not reversed nor doubtful on this point). 
Wiedemann v. Walpole [1891] 2 Q.B. (C.A.) 684. 

Leroux v. Brown (1862) 12 C.B, ^1. 

British Linen Oo, v. Drummond (1830) 10 B. & C. 903; Bouchei v. Tulledye 
(1894) 11 T.L.B. 87; Campbell v, Stein (1818) 6 Bow 116; Don v, Lippmann 
(1837) 6 Cl & F. 1; Ruckmaboye v, Mottiehund (1862) 8 Moore P.C. 4; 
Pardo V. Bingham (1869) L.B. 4 Ch. 735. 

Euher v. Steiner (1836) 2 Scott 804; SocUU Anonyme Metallurgique de 
Prayon v. Koppel (1933) 77 S.J. 800. Compare Fetgusson y, Fyjfe (1841) 8 
Cl & F. 121, where a similar doetrine is laid down for Scotland. See also 
the discussion in Biggim v. Ewing's Trmtees [1926} S.C. 440. Compare 
African Banking Corpn, Omen (1897) 4 O.B» 263; Carmll v. Wallace (1878) 
9 H.S.B. 166; Finch y. Finch (1876) 46 LJ.Ch. 816. See also Bondholders 
SecuHUes Corporation v. Manville [1933] 4 B.L.B. 699. 
as Barns v. Quine (1869) L.B. 4 Q.B. 663. 
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s. 2 (3) {lex /on)— twelve years. A, ten years after the execution of the bond, 
brings an action in England upon it against X. A can maintain the action.^*^ 

(4) Set-off- 

16. X in 1856 contracts in Prussia with A for the carriage by A of goods 
by sea from Memel to London. A brings an action against X for the freight, 
and X under Prussian law (proper law of the contract) claims to set off 
money, due to him by way of damages from A, which could not at that date 
be made, according to the rules of English procedure {lex fori), the subject 
either of a set-off or a counterclaim. X is not allowed to set off, against the 
money due to A, the damages due from A to X.^® 


L EX rORI^DOES ypT GOVERN E X ISTENCE OF RIGHT 

17. A brings an action on a contract made by word of moutli between X 
and A in and under the law of a foreign country. It is a kind of contract 
which under the law of England {lex fori) is valid tliough not made in writing, 
but under the law of the foreign country {lex loci contractus) is void if not 
made in writing. A cannot maintain his action, Le., the validity of the 
contract is governed in England, not by the lex fori but by the lex loci 
contracim?^ 

18. A brings an action against X for breach of a contract made in a foreign 
country. It is proved that under the law of that country {lex loci contractus) 
the contract for want of a stamp is unenforceable. If the want of the stamp 
merely deprives A of his remedy in the foreign country, tlien he can maintain 
an action in England for breach of the contract, i.e., the want of the stamp 
merely affects procedure which is governed by the lex fori. If the want of the 
stamp makes the contract void ab initio, then A cannot maintain an action in 
England, i e., the want of a stamp affects a matter of right and is governed by 
the lex loci contractus.^^ 

19. X in 1866 commits an assault upon A in Jamaica. For some time after 
the assault is committed, A might, had X been in England, have maintained an 
action for it there against X. Before X returns to England the legislature of 
Jamaica passes an Act of Indemnity under which the assault is made lawful. 
X then returns to England, and A brings an action against X for the assault. 
A cannot maintain the action, le., the character of the act done by X, or A^s 
right to treat it as a wrong, is governed, not by the lex fori, but by the lex loci 
delicti commissi.^^ 


See Alliance Bank of Simla v. Carey (1880) 5 C.P.I). 429. Whether this case 
IS rightly decided? 

’’^en an appeal must be brought within a defined time, failure to take the 
necessary steps bars the right; Lopez v, Burslem (1843) 4 Moo.P.C. 300. 

28 Meyer v. Dresser (1864) 16 C.]B.(k.s.) 646; 33 L.J.CP. 289. Contrast 
MacFarlane v, Norns (1862) 2 B. & S. 783 ; in a suit in England a debtor 
in a foreign bankruptcy is entitled to set off against the trustee any claim 
admissible under the foreign Bankruptcy Act. Since the Judicature^ Acts came 
into force, the value of the goods not carried could {semble) be claimed under 
a counterclaim. Conf., also, Allen t. Kemble (1848) 6 Moo.P.C. 314 (as 
explained in Rouquette T. Otermann (1875) L.B. 10 Q.B. 625, 540, 641); 
Maspms v. Mildred (1882) 9 Q.B.D. (C.A.) 630; (1883) 8 App.Cas. 874. 

28 Compare Bristow v. Sequeuille (1850) 5 Ex. 276. 

8® See Alves v. Hodgson (1797) 7 T.B. 241. 

81 See PMllipa T. Eyre (1870) L.B. 6 Q.B. X (Ex Qh.). 

Would the action have been maintainable if X had returned to England 
and A had commenced the action, but not broi^ht the case to trial, b^ore 
the passing of the Jamaica Act of Indemnity? .!&e answer is presumably in 
the negative, at any rate if the Act of Indemnity declares that the acmons 
questioned are to be deemed to have been legal ah in%t\o. Compare M. 
Moxham (1876) 1 P.D. (O.A.) 107, HI, per James, L.J. 

n. 
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20. A, a feme covert, who by the law of her domicUe can sue by herself for 
trade debts, brings an action against X. It is no defence that a married 
woman could not then sue in England. But she cannot sue jointly with her 
husband as trade partners.^ ^ 

21. A and B, two syndics of a French bankrupt, bring an action against X 
in respect of a chose in action of the bankrupt. It is proved that they are 
under French law the proper representatives of the bankrupt’s estate. They 
are proper parties to the action 

22. In an administration action A claims for a debt against X’s estate. He 
has in respect of another debt, which is time barred in England, obtained 
abroad satisfaction by execution levied on X’s foreign assets. A’s claim is 
valid and he is not required to bring into hotchpot what he obtained abroad.^^ 

23. A, a mother, and X, her daughter, both German nationals domiciled in 
Germany, were killed in London in an air raid by the same explosion, and it 
could not be proved which of the two survived the other. X was entitled to 
movables under the will of A, if she survived A. By German law, it is 
presumed that A and X died simultaneously. By English law, the younger is 
presumed to have survived tlie elder. The question was whether the administra- 
tion of the estate of A was to proceed on the footing that X survived A, and 
this was a question for German law. It was held that both the German and 
English provisions with respect to survivorship were matters of substance, and 
that the German rule therefore applied, so that X had no claim to the 
movables.®* 


Rule 194. — In any matter to which in the opinion of 
an English court foreign law is applicable, any differences 
alleged to exist between foreign and English law must 
be proved by expert evid ence to the satisfaction of the 
court, as matters of fact, not of law, and in the absence 
of prnnf the fArcip rn law wiR bC held to 1^6 

identical with the English law respectingthe matter in 

— 

Comment 

It is th« duty of 4iieuC2urt to decide whe n foreign law should be 
a pplied to any matte r itrteg-Si^iciaL^^ 

3^ Cosio V, De Betnales (1824) 1 C. & P, 266. The joinder of parties is a matter 
of procedure, the right to acquire property and bring actions depends on 
substantive law. 

AUi)on V. Furnipal (1834) 1 C.M. & B. 277, 296. So foreign trustees in 
banlcraptcy can sue; Re Davidson's Settlement Trusts (1873) L.E. 15 Bq. 383; 
Maeaulay v. Guaranty Trust Co. of New York (1927) 44 T.L.B. 99; Be 
Lawson's Trusts [1896] 1 Ch. 176; a trustee under a foreign assignment; 
Dulaney v* Merry d Bon [1901] 1 K.B, 536; a foreign administrator in the 
domicile in respect of the balance of administration ; Be Lorillard [1922] 
2 Oh. (0 .a;) 638. 

Be Bowes [1889] W.K. 53 That is, the time-barred debt is recognised as valid 
and capable of enforcement whenever it is not a question of conflict with the 
lea fon as to limitation of action, 

«« Be Cohn [1945] OL 6; 61 L.Q.B. 840. Compare Leong Sow Nom v. Chin Yee 
tow [1984] 8 686; criticised by Faloonbridge, pp. 267-68 (presumption 

of marriage), 

«« Gheahire, Chap, 5; Wolfft 207-10; Faleonbridgef Chap, 46; Bestatementt 
621-25; Goodrich, e. 
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hil t the court is not uiK^fr any , 


the provisions ofj oreign law. Any matters in which there may be 
difierencel^etween foreign and English law must be proved by the 
party who relies on the difference by means of expert evidence 
to the satisfaction of the court, which is bound to apply English 
law if the burden of proving the foreign law is not fully carried out-®* 

< Foreign law % it has been said/' ' is a question of fact to an 
English court ; the judgment of a foreign judge is not binding on an 
English court, but is the opinion of an expert on the fact, to be 
treated with respect, but not necessarily conclusive ^ The rule that 
it is for the court alone and not for a jury to pronounce on the 
foreign law is due to the Administration of Justice Act, 1920, s. 
15,^° superseding the old rule which left the matter as one of fact to 
the jury; it has been held that this enactment applies to criminal 
proceedings also, and a conviction in which the rule was ignored was 
quashed on this ground alone/^ It is of importance to note that, 
if no evidence i$ offered of the difference t^tween English and 
fo reign law, or if tne evidence is the judge is bound 

a pply English law - however clear it may be that such law is no t^ 
re ally the same as^e forei pm subject, . There is one 

exception to this rule ; the House of Lords has judicial cognisance 
of the laws of which it is the final Court of Appeal, and it has been 
expressly decided in the case of Scottish law that it will take 
judicial notice of it, and will not be bound by the evidence of that 
law given in the court below if it does not hold it accurate.^^ The 
same rule applies to Northern Ireland. 

Who are eaypert mtnesses T he mk is now clear that any 
person addulTM as an- exti^ert mi^be in some, real sense officially 


37 Dynamif^ Ahtiengesellsohaft v. Rto Ttnto Go. [1918] A.C. 260, 301, per Lord 
Parker. For Scotland, see Htggins v. Bwtng's Trustees [1925] S.C, 440. 
JSfouvelle Bangue de VUfuon v. Ayton (1891) 7 T.LJt. (C.A.) 377. Compare 
The Colorado [1923] P. 103, 111, per Atkm, L.J. The same doctrine is, of 
course, possibly to be applied m colonial courts with curious results: Schnaider 
V. Jajfe (1916) 7 C.P.D. 696: is it presumed that a foreign marriage is m 
community of property unless that is excluded by ante-nuptial contract? For 
refusal to presume similarity of statute law, see Purdom v. Paoey d 6o. (1896) 
26 S.O.E. 412. 

3® Cuarasvty Trust Go. of New York v. Hunnay ds Co. [1918] 2 K.B. (G.A,) 623, 
667, per Scrutton, L.l,; 638, per Pickford, LJ. hazard Bros. v. Midland 
Bank [1933] A.C. 289, 297‘-8. See also Macnamara v. S.S. Batteras [1931] 
Ir.B. 73, 337; [1933] Ir.B. 675. 

For county courts, see County Courts Act, 1934, e. 94. 

jR. 7, HmriMer [19^] 2 K.B. {C.C.A.) 786. ^ ^ 

*2 Cooper V. Cooper (1888) 18 App.Cas. 88; Elliot v. Jo%cey [1935] A.C. 209. 

^3 Sit/sem Peerage Case^ (1844) 11 Cl. & F. 85, 134, per Lords Cottpham and 
Lanffdale (Boman Catholic bishop's e-vidence). For cases of insufdcient qualifi- 
cation, see Bfistom v. Seguemlle (1800) 19 L.J.Bx. 289 Cartvmght v. 
Cartwright (1878) 26 W.B. 684: Baglish barrister not qualified to giye evidence 
of Canadian law.lpeoauae of 

Bee B. v. Naoum {1911) 24 O.t.B. 306; Reinhlatt v. Gold (1928) Q.B. 45 
K.B. 136; [1929] S.G.B. 74 (Canada); B. v- IHoh [1935] B.13.L.B. 90 (isfew 
Zealand). 
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expertjn ±0 es tablish, though he neeA 

necessarily be a practi ci ng a j nr q gJ Something no doubt 

turns on the matter to be proved; a former Gov^toer of a colony 
and an English barrister have been permitted to prove the law of 
marriage consular officers and diplomatic representatives 
accustomed officially to deal with legal questions are competent wit- 
4 nessesj^"' as well as notaries used to prepare documents according to 
the foreign law."^® Lawyers entitled by examination or diploma to 
be admitted to the bars of foreign countries have been allowed to 
give evidence/^ and the Reader in Roman Dutch law of a miiver- 
sity whose work included preparing pupils for the examinations for 
admission to practise law in countries where such law is observed.^® 
But mere study of a foreign law at a university not of that country 
is insufficient, and, though a Spamsh lawyer may give binding 
evidence as to Spanish law, he will not be reckoned an expert in the 
law of Nicaragua without proof that he is qualified to practise 
there/® at any rate on a point where the whole issue is whether 
there is any evidence of a special sense being given to a term used 
in a will made in Nicaragua, a decision to which no exception need 
be taken, A private person is not qualified as a witness, and, 
accordingly it is impossible to address to such a person interroga- 
tories in an action asking him to pronounce an opinion on foreign 
law even of his own country.®® 

foreign laws jor On 

this point it is impossible to la^T down any absolnte rule, the courts 
wisel^^ ^ving avoided any proi ^x ix o ament yr h ich might unduly 
f etter They recogffi se obvious the impossibility 

ex ^t on theJbasis of expert evidence, bu t by a prudent oxeroicc . 
oToSc iimQn $en^ they have shown themsel/es willing to wa ive proof 
by expe rts where suc h is manifestly unnecessary, as, for^instance, 
on points which must be toxmally proved; but need really^ no expert 
testimony, which may be costly or difficult to procure. This is 
specially noteworthy in the willingness shown of late to allow 
colonial marriage laws to be produced in evidence in copies, whose 
authenticity is secured by the Evidence (Colonial Statutes) Act, 
1907, the court then being satisfied by mere examination of the Act 
without expert aid.®^ On all matters of doubt, of course, expert 

Cooper-King v. Cooper-King [1900] P. 65; Wilson v. Wilson [1908] P. 167, 

In Goods of Prince Oldenhurg (1884) 9 P,]>. 234; In Goods of Dost Aly Khan 
(1880) 6 P,D. 6. 

In Goods of Whitelegg [1899] P. 267, 

Barford v. Barford [1918] P, 140, 

Bradley v* Bhodesta Consolidated^ Lid* [1910] 2 Ob. 95* 

Be Manners [1928] 1 Ob. 226; Be Turner [1906] 27; In Goods of 

Bonelli (1875) 1 P.B. 69. 

PerUk Petroleum Maatsehappij v. Dean [1924] 1 K.B. (C.A.) Ill, 

Boo r* Boe a^l7) 116 792; Gibson v. Gibson [1921] W.N. 12; Taylor v. 

Taylor [192B] W.K, 66. Contrast Brown v. Brown (1917) 116 702, 
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evidence is essential, and the court will, if it thinks fit, put its own 
interpretation on the language, ‘ and is not bound to accept the 
view of either set of witnesses, though it must be guided by the 
views of the foreign experts as to which of the documents have the 
force of law and as to the meaning of any technical terms The 
right of independence in this sense was asserted by Lord Stowell,^^ 
and exercised freely by the Privy Council in Bremer v. Freeman^^^ 
where they decided in accord with a ruling of the Court of Cassation 
against the validity of a will made in English form by a British 
national domiciled in France. 


Judicial Ascertainment of Fa 


Ascertamnaen 


may send a case 


tarn the view 'o 








to may give an 






House of 
would lie 


e court by which the opinion is given. T te opinion is 
not made binding on the court from which the case '^s sentT for 


ury either as evidence or con-. 


elusive evidence of the law; the eflect of the Administration of 
Justice Act, 1920, s. 15, must be to destroy this possibility of sub- 
mission, and presumably to make the opinion binding. 

In the case of foreign law in th^ r.f term the 








evidence, but this is subie 


to Jhe right of the court if not satisfied that the foreign court has 
correctlvnmderstood the facets or has given a correct view of the 


Russtan Commercicil aud Industrial Bank v. Comptoir d'Escompte de Mulhouse 
[1923] 2 K.B. 630, 656, per Scnitton, LJ. Though witnesses are essential, 
the court will look at the passages dted to discover their proper meaning: 
De Bieche v. South American Stores^ Ltd. [1935] A.C. 148; Concha v. 
Murrieta (1889) 40 Gh.D. 543; Buerger v. Nev> York Life Insurance Go. (1927) 
96 L.J,K.B, 930; Macnamara v. 8.S Hatteras [1931] Ir.E. 73, 337; [1933} 
Ir.R. 675; Lazard Bros. v. Midland^ Bank [1933] A.C. 289, 297-8. The- 
court will have regard not only to their own view but to that of a competent 
foreign legal authority: Princess Palsy Olga v. Weisz [1929] 1 K.B. 718. 
See for a similar view in Scotland, Kolhtn d Sons v. Kinnear ds Go. [1930} 
S.C. 724, 737, 738; in Canada, Meagher v. Aetna Insurance Co. (1873) 20 
G-r. 354, A court should follow the foreign courts* interpretation of statute 
law: Allen v. Standard Trusts [1919] 3 W.W.R. 974. 

53 Lindo V. Belisario (1795) 1 Hagg.Cons. 216; Dalrymple v. Dalrymple (1811)^ 
2 Hagg.Cons. 54, cited hy Lord Langdale, Nelson v. Bridport (1845) 8 Beav.' 
527, 637. 

5^ (1857) 10 Moo.P.C. 306; compare D% Sora v Phillips (1863) 10 H.L.C. 640; 

Concha v. Murrie^ (1889) 40 Oh.D. 643. 

57 Duncan v. Lawson (1889) 41 Ch.I), 394; Sawrey-Cookson v. Sawrey^Cooksm 
(1905) 13 So.L.T. 606; Tepham v. Portland (1863) 32 L.J.Ch. 257, An 
application was refused in MacBougall v. Ghitnaois [1937] S.G. 390. 
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foreign law to remit the ca&e to the same or another court of the 
foreign country for a further opinion. British courts are similarly 
required to give opinions if desired by foreign courts. But the 
procedure under the Acts of 1859 and 1861 seems never to have 
attained favour, and in the latter case it is dependent on the making 
of conventions with foreign States ; one instance of action under it 
is alone apparently recorded/® 


See Ord. XXV, r. 5; Guarcmi/g Trmi Oo. of N$w Yofk v. Banna^ 2 

K.B. (O.A.> 686, 673, as to the right to make declaratory judgments. 

Annwal Pruotice, note to Ord, XXXVn, r. 6* 
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meaning of, 171 
tn rem — 

co-respondent, action for damages against, whether is, 373, 374 
foreign judgment in, effect of, 399, 428-430 
jurisdiction in, 25 
meaning of, 206-206 
possession, of, jurisdiction in, 208 
status, with regard to, jurisdiction in, 25 
succession, with reference to, jurisdiction in, 26 
vexatious or oppressive, jurisdiction of court to stay, 316-322 

Administration, 

alien enemy, right to grant of, 168 
assets, meaning of, 298 
bankruptcy, in, 808-809 

bonds and bills of exchange, ‘ situation * of, in, 304 
debts— 

admissibility of, in, 812 
priority of payment of, in, 812 
distribution, distinguished from, 811, 813 
domicile irrelevant m, 811, 812 
English grant of — 

law applicable to, 812 
meaning of, 297-300 
executor, meaning of, in, 297, 298 
foreign assets, of, law applicable to, 812-813 
foreign grant of— 

effect of, in England, 460-461 

extension of, to England, under Colonial Probates Act, 1892. .461-462 
personal representative under- 

court may order transfer of deceased’s assets to, 465, 812 
liability of, in England, 458-460 
meaning of, 297 

movables of deceased, title of, to, 466-458 
powers of, 811-812 
right of, to grant, 451-454 
grant of— 

English, extrarterritorial effect of, 335-337, 888-344 
meaning of, 297, 300 
property which passes under, 338-342 
goods on high seas, ‘ situation ’ of, in, 304 
jurisdiction of English courts as to, 297-311 
jurisdiction of foreign court as to^ 38^-387 
meaning of, 297, 2^ 
movables, of, 811-314 

admissibility of debts in, 812 

assets liable for English and foreign debts in, 811 

871 
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Adkinistbation — continued, 
movables , of , — continued . 

distiibution, does not include, 811, 813 
domicile of deceased, not affected by, 811, 812 
foreign country, when situated in, 336—344 
lex fori normally governs, 811, 812 
priority of creditors in, law governing, 812 
Northern Irish giant of, extension of, to England, 460-461 
personal representative in, meaning of, 297—299 
postponement of sale of assets is a matter of, 813 
principal and ancillary, 811, 812 
property, meaning of, in, 297, 298 
property, ‘ situation ’ of, in, 303-304 
domicile, effect of, on, 301, 309 
special exceptions as to — 

bonds and bills of exchange, 304-305 
company, shaics in, 306—307 
debt, 307-309 
goodwill, 307 
judgment debt, 306 
partnership, share in, 306 
patents and trade marks, 307 
ship, 304 
specialty, 305 
trust estate, share in, 307 
succession, distinguished from, 813 

ADMIlflSTRATOB , 

meaning of, 297, 298 

powers of, over property of deceased, 336-342 

Abmibaltv, 

claims in, as to — 

booty of war, 212 

building, equipping and repairing ships, 212 

carriage of goods, 213 

damage done by ship, 210 

damage to ships, 209—210 

mortgages of ships, 212 

necessaries to ships, 211 

possession of ships, 208, 209 

salvage, 208, 210-211 

title to ships, 207-209 

torts in respect of goods carried in ships, 213 
towage, 211 

■use or hire of ships, 213 
wages of master or seamen, 211-212 
foreign court of — 

pdgment of, effect of, 430 
jurisdiction of, 865 

High Court of, former jurisdiction of, 218-214 
jurisdiction in matters of, 205-215 

Ai>o3ra5i> 

domicile of, 102 
status of, 468 

AjOOMtON, 

as affecting following matters — 
status, 511-614 
succession, 511-514 

Awbbiohtmbot, Oontbact of {excluding Cabbiaue, Coktraot of), 
authority of shipmaster when executing, 668-^9 
by what law governed, 664-669 
mode of performing particular acts under, 667-668 
York-Autwerp rules, when incorporating, 676 
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Agency, 

contract of, 710-712 

formal validity of, 716 
power of attorney as, 713 n. 42 


Agent, 

authority of — 

as between self and principal, by what law governed, 710-712 
expiration of, 714 

proper law, with regard to selection of, 716 
revocation of, 714, 716 n. 66 
third party, with regard to, 714-718 
company director as, power of, to bind shareholders, 714 
contract through, 710-718 

principal s rights and liabilities as regards third parties, as affecting, 
712—718 

* courtier ’as, 717 

liabilities of, as regards third parties, by what law governed, 713 n. 45 
partner as, authority of, 717 

rights of, as regards third parties, by what law governed, 713 n. 45 

servant, when, what law governs contract of agency, 711 n. 32 

service of writ out of England, where contract made by or through an* 

176-177, 179 J 5 * 

warranty of authority by, 713 n. 45 
wife, as, to pledge husband’s credit, 711 

Air, Contbaot of Cabeiage by. See Gaebiage, Contbact op. 

Air roROB Sbevioe, Person in. See Military, etc., Servioe, Person in. 

Alien. See also Alien Enemy. 

bankruptcy jurisdiction, as to, 278, 280 n. 13, 283, 287-289 
deportation of, effect upon jurisdiction of English courts in matrimonial causes, 
234-235 

interned, not entitled to habeas corpus ^ 163 n. 16. 
jurisdiction of Bnghsh courts over, 161 

Alien Enemy, 

actions against, 162 
actions by, 162-166 

administration, letters of, right of, to be granted, 163 
definition of, 162 

divorce, right of, to petition for, 163-164 

executor or administrator, as, 164 n, 25 

jurisdiction of High Court in respect of, 161-166 

licence or protection of Crown, living in England under, 162-166 

partner, as, 164 

shareholder as, 164 

statutes of limitation running against, 164 n. 25 
Alimony, 

foreign order for, when ‘ final and conclusive 406-407 
jurisdiction of English courts to entertain application for, 221-222 
summary jurisdiction in connection with, 242 

Allbguncb, 

intention to change, not element in change of domicile, 94-95 
jurisdiction of foreign court, as basis of, 356-357 

AMBASSAnOR, 

domicile of, 118^ 128-124 

English jurisdiction over foreign, 181, 184, 136-140 

jurisdiction of foreign court "oyer, 847*-348 

suite of, jurisdiction of English courts over, 132, 136, 141 
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Animus Manendi, 

element in home and domicile, 77-80, 91-96 
expressions of intention as evidence of, 114-116 
motive as element m, 92, 125-126 

as affecting invalid’s domicile, 121-122 
residence as evidence of, 116-126 
residence sometimes used as including, 91 n. 71 
to reside permanently, must be, 93—94 
voluntary, must be, 92-93, 120-121, 125—126 

Arbitration, 

agreement for, as ground for staying action, 322-324 
award, foreign, when enforceable as foreign judgment, 433-436 

Arrestment, 

effect of Scottish judgment in, 416 
Assets , 

meaning of, 298 

Assignment. See also Banisruptoy; Cheque; Movables; Immovables. 
invalid foreign judgment m rem may be effective as, 399-400 

Attobnby-Gbneral , 

legitimacy claims, notification of, to, 271, 274 
Australian States, 

* countries * for conflict of laws, are, 42 n. 24 

Average Adjustment, 

by what law governed, 676-677 

marine insurance contract, effect of, on, 677-678 

York-Antwerp rules, as affected by, 676 

Average, Partioular. See Particular Average. 


Bane Deposits, 

* situation ’ of, in relation to jurisdiction in administration, 307 
Banner’s Confirmed Credit. See Confirmed Credit, Banker’s. 
Bankruptcy, 

acts of, what are, 276-281 
administration in, 808-809 

distribution of assets under, 808 
double proof, rules of, in, 808, 861 n. 7 
fraudulent preferences, effect of, in, 809 
lex fori generally governs, 808 
alien, jurisdiction of Suglish courts in, over, 287-289 
antecedent transactions, effect of, on, 809 
assignee in, by foreign law, powers of, over immovables, 637 
assignment in^ — 

extra-territorial effect of, 827-332 
immovables, effect of, on, 544-646 
contract, disdiarge of, as exception to rules of, 661, 664 
debtor, meaning of, in, 276, 278-279 
discharge in, extra-territorial effect of, 333 
foreign, effect in England of, 487-460 
{a) as an assignment — 

foreign country except Ireland and Scotland, when in, 438-443 
immovables, as affecting, 438-440 
movables, as affecting, ^0-443 
Irish, when, 487-438 

more countries than one, when in, 443-444 
Scottish, when, 437^138 
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Bankbitptoy — continued. 

(b) as a discharge- 

fraud, whether impkchable for, 460 
Irish, when, 448-460 
proper law of contract, under, 444r-448 
Scottish, when, 448-450 

want of jurisdiction of foreign court, whether impeachable for, 449-450 
jurisdiction of English courts in, 276-291 

(a) where jurisdiction does exist, ^7-291 
creditor’s petition, on, 287-291 

absence of debtor from England at time of petition, jurisdiction not 
afEected by, 287, 288 

creditor or debtor an alien, jurisdiction not affected by, 287, 288 
debt not contracted m England, jurisdiction not affected by, 287 , 288 
place where debt contracted, jurisdiction not affected by, 288 
creditor’s or debtor’s petition, on, jurisdiction not excluded by fact of 
debtor being already adjudged bankrupt by foreign court, 290-291 
debtor’s petition, on, 289-291 

(b) where jurisdiction does wot exist, 281-287 
creditor’s petition, on — 

debt not hquidated, when, 284-286 

debt owing to petitioning creditor not amounting to j650, when 284-286, 
debtor not domiciled in England or within year before petition not 
ordinarily resident or carrymg on business in England, when, 
284-286 

debtor not domiciled or ordinarily resident or carrying on business in 
England, when, 284-286 
on creditor’s or debtor’s. petition— 

no act of bankruptcy, when, 281-283 
person not a ‘ debtor *, when, 281-283 

Northern Ireland, person domiciled in, jurisdiction of English courts over, 
m, 284 

order of English court in, extra-territorial effect of, 326 
petition, meanmg of, 278-281 

property passing to trustee in, not governed by lex fori, 809 
Scotland, person domiciled m, jurisdiction of English courts over, in, 284 

Bankextptoy Ettlbs, 1915, 
referred to, 285 n. 30 

BeXiGIUM 

comes within Foreign Judgments (Eeciprocal Enforcement) Act, 1983. .428 

Bebnb, Convention op, 

carriage of passengers by rail, as unifying law as to, 671-672 

Bigamy, 

choice of law problem in nulhty cases, as raising, 263-264, 268 
nullity proceedings, as ground for, 245, 251 
polygamous marriages, m relation to, 226 

Bill of Exchange, 
acceptance of, 683 
form of, 684-687 
supra protest, form of, 684-687 
amount of, how calculated, 699-700 ^ 

banker’s confined credit, when drawn by virtue of, what law governs, 688 
capacity to make a, 682 

conflict of laws with regard to, genera! rules of, 678-683 
consideration for a — 
meaning of» 682 
need for, 682 
when illegal, 691-692 

damages, measure of, when dishonoured, 701-704 
delivery of^ 688 
discharge of, 692^-698 
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Bill of Exchange — continued. 
dishonour of — 

interest payable as damages for, 709 
notice of, by what law governed, 697-699 
place of, as affecting measure of damages, 704 
due date of, how determined, 700-701 
effect of, 691 

foreign, distinguished from inland bill, 680-681 
forgery, effect of, on, 694-697 
formation of, by what law governed, 682 
form of — 

requirements as to, 682-683 
what IS, 685 

where drawn in one country and negotiated, accepted or payable in 
another, 684-687 

where issued out of U.K , 684-687 
holder of, duties of, by what law governed, 697-699 
indorsement of— 
form of, 684-687 
place of, 683 

inland, distinguished from foreign bill, 680-681 
interest, whether recoverable as damages under, 701-704 
interpretation of, 680 n. 39, 682, 696-696 
by what law determined, 687-697 
legality of, 691-692 
locus contractus of, 682-683 
material or essential validity of, 680 n. 39, 691 
maturity of. See ‘ due date of 
movable, tangible, probably is, 694-695 
nature of, 679-680 

negotiability of, law governing, 705, 706 

negotiation of. See ‘ transfer of *. 

payment in due course of, by what law governed, 693 

presentment of, for acceptance or payment, by what law governed, 697-699 

proper law doctrine— 

has limited application to, 681-682 
measure of damages uuder, as governing, 702-704 
protot of, sufficiency of, by what law governed, 697-699 
public policy, as affecting formation of, 682 n. 56 
re-exchange, when recoverable as damages for dishonour of, 702-704 
signature, place of, not as such locus contractus ^ 681 n. 53, 683 

* situation ’ of, in relation to administration and succession, 304-306 
stamp requirements of, where issued out of U.K., 684-687 

transfer of, 693-697 

Bill of Lading. See Affreightment, Contract of. 

Bona Yaoantia, 

title to movables regarded as, law governing, 818 
Bond, 

* situation * of, in relation to administration and succession, 304-806 
Boots: of War, 

jurisdiction of English courts over, 312 
Bottomry Bond, 

jurisdiction of foreign court in action on, 865 
law of the flag as goyeming, 666 
meaning of, 208 

Bbbtton Woods A,orbbmrnt, 

. effect of, on contractuai obligations, 752 

Bristol Channel, 

English juriediotion in, limits of, 205 n* 6 
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British Subject, 

petition for ngiit to be deemed a, jurisdiction over, 270, 272-273 
will of personal estate by, 544-546 

British Territory, 
meaning of, 40 

Business Name, 

registration of, 201 n 71 


Canadian Provinces, 

‘ countries ’ in conflict of laws, are, 42 n. 24 
Capacity, 

contract, to, 619-624 

legatee’s, to take under wills of movables, 820 
marriage contract or settlement, to make, 790-792 
marriage, for, 760-763, 780-783 
power of appointment, exercise of, as to, 843-845 
wills, of movables, to make, 818-820, 842, 843 

Carriage, Contract op. See also Apfrbightment, Contract of. 
by what law governed, 669-674 
lex expeditionist whether governed by, 670 n. 80 
mode of performance, by what law governed, 671 

Carrier. See also Carriage, Contract op. 

liability of, whether contractual or delictal, 671-674 


Caste, 

status, as affecting, 467 


Cause op Action, 
situs of, 304 


■vX 


Channel Islands, 

law districts, whether separate, 42 n. 24 
‘ United Kingdom not mcluded in, 40 


Characterisation, 

discharge under foreign bankruptcy as question of, 445 

examples of, in Enghsh law, 71-73 

incidental question, the, compared with, 73-76 

nature of problem, 62-64 

primary and secondary, theory of, 68-70 

rules of construction, of, 647-648 

suggested solutions to problem of, 66-71 

Charge d’affaires, 
jurisdiction over, 135 


Charity, 

foreign, jurisdiction of English court as to,. 151-152 


Charterfarty. See Afpreeghtmbnt, Contract op. 


Chattel, See Movable; Immovable; Chattel Beal; Dbasbhold, 


Chattel Beal* See aU6 BEASHaoLD. 

immovable, definition of, whether included in, 40, 45 

Cheque. See also Bill op Exhangb; Nbgotiablb Instrument, 
assignment, when operates as, 683 
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Child. See also Paeent and Child. 
custody and maintenance of, 221-222 

decree for, by foreign court, when enforced in England, 376, 431 

Choice of Law, 

general principles as to, 2-8 

Chose in Action. See also Movable; Debt; Bill of Exchange. 
movable, definition of, included in, 41, 46 
situation of, 46, 303-311 

Civil Death, 
status, as, 467 

Civilised Cotjntey, 

acquired rights, how far depend on acquisition in, 15-16 
meaning of, 15-16 

Classification. See Characterisation. 

COLUSIONS, 

at sea, law governing, 806 
compulsory pilotage, while under, 807 
territorial waters, in, 807 

Colony, British, 

grant of administration in, extension of, to England, 461-462 
marriages in, proof of, 221 

Colour, 

status, as affecting, 467, 469 
Comity, 

enforcement of foreign law, whether a matter of, 6-7 

Committee op Lunatic. See also Lunatic. 

probably cannot change lunatic’s domicile, 120 

Commodity Clause, 

measure of debtor’s obligation, as, 732 

Community of Property, 

Erench law regarding, in case of husband and wife, 788, 796, 798 

Company. See also Corporatton. 
contracts of, law governing, 714 

share in, ‘ situation ’ of, in administration and succession, 306-307 
unregistered, definition of, 291 n. 64, 292 
winding up of, jurisdiction of English courts over, 291-296 
England, when company registered in, 298-296 
foreign and unregistered, when, 291-296 
Northern Ireland, when company registered in, 291-293 
Scotland, when company registered in, 291-293 

unregistered company, when has a principal place of business in England, 
29^296 

unregistered company, when has principal place of business in Scotland or 
Northern Ireland, 291-296 

winding up of, order of English court for, extra-territorial effect of, 826, 
838-386 


^ Confirmation of Executor, 

extension of Scottish, to England, 460-461 

, CONFIRMBD OrBDXT, BaIOTR’S, 

bill of exchange, drawn by virtue of, 688 
by what law governed, 688 
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Ck)NFISOATION BY FOEEIGN GoVBRmiBKT, 

intangible movables, transfer of, as effecting, 674 
tangible movables, transfer of, as effecting, 563-564 

OONFMOT OF LaV^S, 

general principles of, 11-36 
mstory of, 6 

method of treatment of, 8-11 
names of, 7-8 
nature of, 3-6 

distinguished from domestic law, 4 
reasons for necessity for, 6-7 
sources of, 10-11 

OONNEOTING FaOTOB 
explained, 62 

Consul, 

domicile of, 118, 124 

Contraband Control, 
referred to, 216 n. 61 

Contract, 

affreightment, of. See Affreightment, Contract op. 
agency, of, 710-712 

formal validity of, 716 
power of attorney, as, 713 n. 42 

agent, by, principal’s nghte and liabilities under, by what law governed, 
712—718 

capacity to, by what law governed, 619-624 
immovables, with regard to, 541-644, 669-660 
carriage of. See Carriage, Contract op. 
consideration as element in. See * Formation of 
' construction of. See ‘ interpretation of 
damages for breach of— 

as affected by rate of exchange, 723-724, 745-746 
assessed m accordance with proper law of contract, 734, 738 
interest, whether included in, under dishonoured bill of exchange, 701-704 
measure of, 650, 691 n. 25 

must be converted into sterlmg for litigation in England, 746 
rate of interest allowed in, ,862 

debt created by, by what currency to be discharged, how determined, 649 
discharge of, 661-666 

bills of exchange, in regard to, 692-693 
duress in formation of, 616^19 
effect of, 645, 648-651 

immovables, with regard to, 641-644, 657-662 
movables, with regard to, 662-663 
essential validity of. See ‘material validity of’, 
foreign sovereign, by, 591-592 
formal validity of, 624-629 

immovables, with regard to, 534, 541-644, 657-€62 
movables, with regard to, 662-^3 
when concluded abroad by U.E. company, 626 n. 27a. 
formation of, 616-619 
fraud in formation of, 616-619 

frustration of, by supervening illegality under lex lod soluiionk^ 639-640 
^ming. See ‘ wagering and gammg ’. 

Hague Eules, incorporation of, into, 685, 587-688, 666-667 
immovables, with regard to— 

capacity to make a, 641-544, 659-660 
’ formalities for, 684, ^-544, 657-662 

interpretation and effept of a, 541-644, 657-662 
material or essential validity of, 635, 541-644, 667-662 
insnranoe, of, 676, See also Marine Insurance, Contract of. 
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Contract — continued. 

interpretation of, 645-648 

iminovables, with regard to, 541-544, 657-662 
movables, with regard to, 662-663 

jurisdiction as to, when made in England or to be governed by Enfflish law 
189-192 ^ 

locus contractus^ how determined, 598-599 
locus solutionis, how determined, 602-604 
manne insurance, of See Marine Insurance, Contract op. 
material validity of, 630-645 

lex loci contractus, how affected by, 631-637 
lex loci solutionis, whether affected by, 634-645 
where proper law is English, 638 
where proper law is foreign, 637-645 
immovables, with regard to, 535, 541-544, 657-662 
movables, with regard to, 662-663 
misrepresentation in formation of, 616-619 
mistake in formation of, 616-619 

mode of performance of, how determined, 594, 600-602, 667-668, 671 

movables, with regard to, 662-663 

place where made, how determined, 598-599 

place where to be performed, how determined, 602-604 

proper law of — 

affreightment, contract of, as governing, 665-669 

agent’s powder to select, 716 

arbitration clause, inferred from, 589-590 

bill of exchange, limited application to, 681-682, 688, 692, 702-704 

carnage, contract of, as governing, 669-674 

contract of agency, as governing, 711 

contract thi'ough agent, as governing, 712-718 

defined and explained, 679-584 

discharge, validity of, as depending on, 444-448, 661-656, 692-693 

evasion of law, possibly as affecting, 686-689 

foreign sovereign’s being party, whether affects, 691-593 

formalities of contract, as governing, 624-629 

formation of contract, as governing, 616-619 

history of doctrine of, 696-598 

immovables, contract with regard to, as governing, 533, 535, 541-644, 
657-662 

intention as to, when expressed, 584-589 
intention as to, when unexpressed, 689-604 
interpretation and effect, as determining, 645-661 
lex loci contractus, as determining, 693-599 
lex loci solutionis, as determining, 594, 599-604 
marriage contract or settlement, as governing, 641-544 
material or essential validity of, as governing, 630-645 
movables, contract with regard to, as governing, 662-663 
presumptions as to, 593-604 
renvoi, doctrine of, whether applies to, 581 
revalorisation, as determining right to, 648, 653 
submission to junsdiction, inferred from, 589 
two theories as to, 679 n, 3 

‘ ut res magis valeat quam pereat \ as governing, 590-591 
public policy as affecting validity of, 604-607 , 667 
remoteness of damage in, not a question of procedure, 862 
statutes, incorporation of, into, 585-589 
unenforceable by English rules of procedure, 861-862 
validity of— 

. English Act of Parliament, when opposed to, 604, 607-616 
English public policy, when opposed to, 604-607 
English rules of procedure, when opposed to, 610-611 
wagering and gaming, 610-616, 691-692 

CONTRIBUTION) Gbnbbai. Avbeagb. See Average Adjustment. 

CoNVBmaNOE, Considerations or, 

jurisdiotian^ founded on, 34-35 
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Convention on Execution op Arbitral Awards, 1927, 

foreign award between parties affected by, enforceability of, 434-436 

Convict, 

domicile of, 119 

Copyright, 

assignment of, 672 

Co-respondent, 

jurisdiction of English courts ovei, for award of costs and damages, 2*28-230 
jurisdiction of foreign court over, for award of costs and damages, 373-374 

Corporation. See also Company. 
capacity of, 477-479 
domicile of, 126-128 

enemy character, having, actions by, 165-166 

extinguishment of, 476-477 

foreign 

dissolution of, 157 

domestic issues between members of, 476 
members of, liability of, by foreign law, 478 
partnership, foreign, whether a, 476 n. 1 
residence of, 127-128, 354 
service of writs on, 173-174, 179 
status of, 476-479 

Costs, 

security for — 

foreigner, in case of, 161, 859 

wife’s costs, by husband, in divorce action, 220-221 

Counter-claim, 

lex fori generally governs questions of, 869, 860 n. 5 
Country, 

foreign, meaning of, 39, 42 
law of a. See Kbnvoi. 
meaning of, 39, 41 

domicile, in connection with, 83 


Court, 

meaning of, 39 

‘ of competent jurisdiction meamng of, 346-346 
‘ proper meaning of, 345-346 

Courtier, 

agent, as, 717 

Creditor. See also Bankruptcy. 

duty of, to collect foreign debts, 190 

Curator. See G-uardian; Lunatic. 

Currency, 

foreign, obligations m, 718 — 753 
how interpreted, 648 

payment of debts, for, by what law determined, 649 


Damages, 

currency in which assessed, 734, 738 

dishonour of bill of exchange, place of, as affecting, 704 

measure of, 650, 691 n, 25 . . , 

bill of exchange, when dishonoured, with regard to, 701-704 
contract, with regard to, 650, 691 n. 25 
principle of Nominalism governs claims for, in contract and tort, 723 
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Damages — continued. 

procedure, a matter of, in actions based on foieign toit, 862 

rate of exchange, as affecting, for breach of contract or tort, 723, 724, 745 74$ 

re-exchange, when recoverable as, for dishonoured bill of exchange, 702-704 

remoteness of, with regard to contract, 650, 691 n. 25 

sterling, must be translated into, 723, 746, 746 

unliquidated, claims for, governed by principle of Nominalism, 723 

Debt. See also Chose in Action. 

assignment of. See Movables, intangible, assignment of. 

attachment of, 577-580, 654-666 

discharge of, expressed in foreign currency, 740-743 

foreign curiency, expressed in, conversion into sterling of, 745-749 

garnishment of, 577-578, 654-656 

interest payable on, 709 

judgment, * situation ’ of, m administration and succession, 306 
payment of. See Contbaot, discharge of ; Currency ; Lex Loci Solutionis. 
rate of exchange, as affecting, 724, 745-749 
revalorisation of, 725, 726 

English domestic law, not part of, 725, 726 
law of contract, a matter of, 725, 726 
‘ situation ’ of, in administration and succession, 307-309 

Debtor. See also Bankruptcy. 

in bankruptcy proceedings, meaning of, 276, 278-279 

Dependency, British, 

marriage in, proof of, 221 

Dependent Person, 

change of domicile by, 86, 100-101 
domicile of, 86, 90, 100, 101-111 

acquisition of, impossible through own act, 109-110 
change of, when impossible, 101 
when independent by foreign law, 101-102 
domicile of choice, of, 86, 90, 100-101 
lunatic IS not a, 44 
meaning of, 40, 44 


Deportation, Person Liable to. 

domicile of, 118-119 

Deposits in Bank. See Bank Deposits. 

Deserted Wife, v 

position of, as regards jurisdiction in matrimonial causes, 232-235 

DmoMAorao Pbividbgb, 

jurisdiction, as affecting, 181-141, 347-348 

Distbibutton of Assets, 

lesxi domicilii at death, governed by, 814, 816 
person dying domiciled in foreign country, of, 815 
by administrator, 815 
by court, 816-816 

retrospective legislation, effect of, on, 815 

Dxvobob, 

, alien enemy^s right to petition for, 168-164 

ancillary religf in, jurisdiction of foreign court as to, 372, 375, 431 

cause for, effect on domicile of wife, i07 

choice of law in, 236-287 

domicile of wife, effect on, 110, 111 
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DivoBCB—cowtmwed. 

foreign, decree of. See also Jurisdiction of Foreign Court 
effect of, 43CM32 
renYoi, as regards, 60 

when granted under Matnmomai Causes (War Marriages) Act, 1944 or 
similar legislation, 380-381 <? / > > 

foreign marriage, proof of, as required m action for, 221 
jurisdiction of* English courts in, 25, 216-236 
allegiance of parties immaterial to, 216, 220 
ancillary rehef, to grant, 222 

annulment of English marriage by foreign court, as affectmg, 233 
change of domicile during proceedings, effect of, on, 219 
confined to monogamous marriages, 222-224 
co-respondent, over, for costs and damages, 228-230 
deportation of ahen, effect of, upon, 234-235 
deserted wife, whether extends to, 232-233, 234-235 
domicile, generally based on, 216-220, 230-236 
statutory exceptions, 234-236 

domicile of parties at time of marriage immaterial to, 216, 220 
place of marriage immaterial to, 216, 220 
place of offence immaterial to, 216, 220 
residence of parties immaterial to, 216, 219 
suggestions for reform of, 216 n. 1, 232 n. 7 
jurisdiction of foreign court in, 368^81 
non-judicial, jurisdiction of foreign court over, 370-372 
registration of, under Indian and Colonial Divorce Jurisdiction Acts, 1926— 
1940. .379-380 

Scottish courts’ jurisdictional rules in, 217-218 

security for wife’s costs, when required m action for, 220-221 

service out of jurisdiction in, 172 n. 6, 220 

theories as to, 217-219 

Divorobd Person, 

penalties on, by foreign law, 469 n. 28 

Dombstio Law, 
definition of, 3 

distmguished from conflict of laws, 4 
lex fon, included in definition of, 41, 47 

Domioilb, 

abandonment of — 

compared with abandonment of home, 81, 87, 90 n. 69 
necessary element in acquisition of new domicile, 94 
acquisition of, 87-111 
air force service, person in, of, 118, 124 
ambassador’s, 118, 123-124 

ante-nuptial, incapacity by, effect of, on mamage, 265 
area of, 83-84 
ascertainment of, 111-128 

evidence required for, 112-126 
legal presumjjtion as to, 112 
capacity for marriage, law of, governs, 760 
change of, 86, 87, 97-101. See also ‘ choice of ' 

corporation, cannot be effected by, 127 
dependent person, by, 86, 100-101 
choice, of 

abandonment of, evidence to establish, 97 n. 6 
acquisition of, 89-90 
defined, 87--88 

dependent person’s, 86, 90, 100-101 _ 

foreign law, compliance with, unnecessary for, 96-97 
how changed, 98-101 ^ 

intention as to, alone not sumcient, 95 . 

must be to abandon former domicile, 94 
must be to reside permanently, 93 , 

must be voluntary, 92-93 
need not be to change allegiance, 94-95 
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DomoiLE — continued . 
choice, of — continued. 

intention as to, whether must be conscious, 93 
legitimated person’s, 89 
motive, as element in, 92 
re-ac<jmsition of, 100 
consul’s, 118, 124 
convict’s, 119 
corporation’s, 120-128 

debtor’s, relevance oi, in English bankruptcy proceedings, 288 

declaration of intention to retain, 95-96 

dependent person’s. See Dependent Peeson. 

deportation, person liable to, of, 118-119 

divorce, effect of, on, 110 

exile’s, 118, 119 

home compared with, 77-80, 81-83, 90 n. 69, 109 
husband’s, determines voidability of marriage, 761 
infant’s. See Infant. 
intention, as element in, 91-94 
invalid’s, 118, 120-122 

jurisdiction as to English immovables under Inheritance (Family Provision) 
Act, 1938, as determining, 649-560 
jurisdiction of English court, based on, in 
divorce, 216-220, 230-236 
nullity, 244, 247-260, 255, 257 
restitution of conjugal rights, 237-241, 243 
separation, 237-241, 243 
jurisdiction of foieign court, based on— 
divorce, m, 36?-380 
generally, 356 
nullity, in, 381-383, 384 
succession matters, in, 386-387 
jury, whether determinable by, 220 n. 30 
legal person’s, 126-128 
lunatic’s, 118, 119-120 
married woman’s See Married Woman. 
matrimonial- 

displacement of law of, in marriage contracts, 793 
intended matrimonial residence distinguished from, 762 
law of, as governing validity of marriage, 260-263, 264 
marriage contracts, law of, as governing, 789-793 
capacity, in respect of, 790-792 
construction, in respect of, 789, 794 
where there is change of domicile, 796-798 
meaning of, 542, 789 

movables of spouses, law of, as goveining, 787-792, 794, 795 
meaning of, 40, 43, 77 
military service, person in, of, 118, 124 
nationality, distinct from, 88 n. 67 
naval service, person in, of, 118, 124 
nullity of marriage, effect of, on, 107-108, 111 
officials, 118, 122-123 

oriental and non-Christian country, resident in, of, 118, 124-126 
origin, of, 84, 87-89 

abandonment of, evidence to establish, 97 n. 6 
assumption of law, an, 88 
birth, every person receives at, 84 
defined, 67, §8 
foundling’s, 88-89 
how changed, 97-98 
illegitimate child’s, 88-89 
legitimate child’s, $8-89 
. legitimated person’s, 88-89 
posthumous child’s, 88-89 

resumption of, by abandonment of domicile of choice, 99-110 
particular place, residence in, not essential to, 88-84 
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Domioili — continued. 
prisoner ’a, 118 

^^309^^^* situation of, effect of, on, m administration and succession, 301, 

refugee’s, 118, 119 
residence — 

as element m, 91, 92-93, 96 
distinguished from, 187 
retention of, until changed, 84, 86 

not effected by mere declaration, 95-96 
servant’s, 118, 125 
student’s, 118, 125 

Donatio Moetis Causa, 

transfer of tangible movables, a, 560 

Dueess, 

formation of contract, as affecting, 616-619 


Effective Payment, 

agreement for, validity of, 742-743 

Eibb, 

courts of, power of, to wind up Enghsh companies, 292 n. 66 
‘ United Kingdom not mcluded m, 40 

Election, Dooteine of, 

foreign land, heir to, as apphcable to, 660-666 
nature of, 833 

rules as to, in case of wills, 833-835 
Scottish law as to, 833 

England, 

law of. See Eenvoi. 
meaning of, 39, 43, 213 n. 53 

English Watees, 
meaning of, 205 

Entailed Interests, 

legitimacy as affecting claims to, 488, 494-495, 497, 501-504 
Estoppel, 

American doctrine of, in relation to validity of divorces, 375-376 
Evasion op Law, Doctrine of, 

proper law of contract, as possibly affecting, 686-589, 634-637, 659 
Evidence, 

lex fori, as governing questions of, 859, 860 n. 6, 863 

Exchange Control Legislation, 

Bretton Woods agreement, under, 752 

confiscatory measure, if amounting to, effect of, 750, 751, 752 

contractual obligations, effect of, on, 750-763 

debtor’s place of business, if part of law of, effect of, 751, 752-753 

lex loci solutionis, if part of, effect of, 760, 762 

proper law of contract, if part of, effect of, 750, 761, 762 

public pohcy, as ground fcxr enforcmg, 752 

ExcHANGBf, Bate of, 

damages for breach of contract or tort, as affected by, 723, 724, 745, 746 
payment of debts, as affected by, 724, 740, 741, 746-749 

ExHiB. See Eepuobe. 
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Ex-Tebbitorial Status, 

marriage, validity of, eSect of, upon, 768 


Family Kelations See Husband and Wife: Paeent and Child; Guabdian* 
Legitimacy; Legitimation, Adoption; Lun\tic; Cueatob; Committee. 

Flag, Law of the See Law op the Flag 

' Fobeign 

meaning of, 39, 42 

under Bills of Exchange Act, 688 n. 2 

under Foreign Judgments (Beciprocal Enforcement) Act, 1933.. 420 n. la 

Fobeign Adjustment Clause, 

marine insurance, contract of, how affected by, 677-678 

Fobeign Cubrbnoy. See also Exchange Control Legislation; Gold Clause, 
Money of Account; Money op Payment; Nominalism, Principle of. 
assessment of damages for breach of contract in, presumption of Enghsh law 
as to, 734 

damages assessed in, effect of currency fluctuations on, 719 
debts expressed in, payment of, 718-719 
index clause, when linked to, 732 
lex monetae, in general governs, 719, 720, 721, 722, 741 
multiple currency clause attached, with, 782 
rate of conversion governing claims in England for, 746-749 
redemjjtion of mortgages, when security for, 722 
devalorisation of debts expressed in, 726 
discharge of debt by payment in, 719, 720, 721, 722, 727 
discharge of obligations expressed in, 740-743 
fluctuations in value of, effect of, on payment of debts, 719 
judgment for payment of, in English court, 744, 745 
legal tender, determination of, for discharge of debt expressed in, 721 
payment of debts or damages in, claims for, must be translated into 
sterling, 723, 724, 745-749 

payment of, into court abroad, effect of, in Enghsh law, 743 
Fobeign Judgment. See Judgment, Fobeign. 

Fobeion Law. See also Jubisdiotion of Foreign Court; Judgment, Foreign; 
Benvoi. 

Act of Parliament, when opposed to, effect of, on contract, 604-607 

ascertainment of, question for court alone, 867 

assumed to be same as English, unlese contrary proved, 866, 867 

criminal proceedings, questions of, in, 867 

'domicile- 

acquisition of, not affected by, 96-97 
independent persons’, under, 101-102, 109-110 
'expert evidence of, whether binding on English court, 868-869 
who may give, 867-868 
.guardian by, powers of, 473 

illegality of performance by, effect on validity of contract, 637-646 
infant by. See Infant. 

infant under English law, when of full age by. See Infant. 

|udicial ascertainment of, 869-870 
judicial notice of, when House of Lords may take, 867 
legislative authority as to, 14 
penal, enforcement of, 162-164, 168-169, 408 
political, enforcement of, 162, 166-167 
;proof pf, a matter of fact, 8^, 867 
by expert evidence, 86^69 
, expert witnesses for. who are, 867-868 
may be dkpensed with in certain cases, 86S-869 
onus of, lies on party asserting difference from English law, 867 
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Fobbign Law — continued. 

public policy, when opposed to— 
contract, effect of, on, 604-607 
recognition of foreign judgment, effect of, on, 408-409 
revenue, enforcement of, 162, 164-165, 159, 408 
rights acquired under, 11-22 
when recognised, 11-17 
when not recognised, 17-22 
status under. See Status, penal. 

Foreign Principal. See Agency; Agent 

Foreign Sovereign, 

claims to public property abroad by, 156 

deposed, personal property of, jurisdiction of Enghsh courts over, 156, 1 ^ 

jurisdiction of English court over, 131, 132-134, 137, 138-140 

jurisdiction of foreign court over, 347 

security for costs may be required from, 161 n. 3 

smte or family of, jurisdiction of English court over, 135 

Foreign State, 

judicial cognisance of— 
boundaries of, 131 n. 3 

de ]ure or de facto nature of government of, 131 n. 3 
enemy or neutral character of, 131 n. 3 

Foundling, 

domicile of origin of, 88-89 
France 

comes within Foreign Judgments (Eeciprocal Enforcement) Act, 1933.. 423 

Fraud. See also Misrepresentation. 

change of infant’s domicile, imjoeachable for, 106-107 
discharge from bankruptcy, foreign, as ground for impeaching, 450 
invahdity of foreign judgment, as ground of, 390-396 

Garnishment. See Debt. 

General Average Contribution. See Average Adjustment. 

Geneva Convention, 

bills of exchange and promissory notes, as affecting, 679 , 681 n. 53, 689 
Gold Clause, 

American attitude to, 729, 731 

convertibility of sterling in relation to, 728 n. 27 

‘ Feist ’ construction of, 731 

gold value clauses, construed as, in English law, 727-728, 730, 731 
interpretation of, 730, 731 

invalidation of, by legislation, not contrary to public policy, 728, 730 

legislation, as affecting, 728, 730 

lex loo% solutionis t applicability of, to, 729 

retrospective effect of invalidating legislation on, 729 

validity of, law governing, 727, 729, 730 

Goodwill, 

‘ situation ’ of, in administration and succession, 307 


Goods. See also Movables. . . „ , , , , 

high seas, on, or m transitu , when situate in England for purposes of 
administration, 304 


Guardian, 

domicile of, effect of. 


on ward’s domicile, 102, 104-106 


foreign law, by— ^ ., 5 , 13 ^ 0^7 

powers of, over immovables in Englandr o37 
powers of, over person and movables, 473, 484-487 
infant without, cannot change own domicile, 101 
jurisdiction of Bnglish courts to appoint, 269-270 
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Hague Rules, 

mcoiporation of, into contracts, 585, 587-588, 666-667 

Heib. See also Legitimacy , Legitimation. 

foicign land, to, when put to hi-s election, 550-556 

Heritable Bond, 

when an immovable, 522 

High Commissioner for Dominions, 
jurisdiction over, 135 n. 25 

Home, 

abandonment of, 79, 80-81 

compared with abandonment of domicile, 81, 87, 90 n. 69 
acquisition of, 80-81 
children’s, 81 
definition of, 78, 79 
dependent person’s, 78 n. 9, 81, 109 

domicile compared with, 77, 78, 79-80, 79 n. 11, 81-83, 90 n. 69, 109 
guardian’s, determines dependents’ home, 81 
infant’s, 82, 109 
loss of, 79 

married woman’s, 81, 82, 110 
residence compared with, 77 

Husband and Wife, 

authority of husband, 480 

authority of wife, to pledge husband’s credit, by what law governed, 711, 717 
rights of, to maintenance, 221-223 
succession, rights of, as between, 796-798 

Illegitimate Person, 

domicile of, 88-89, 102, 103 
status of, 471 n. 35 

Immovables, 

assignee in bankruptcy by foreign law, powers of, over, 537 

assignment of, m bankruptcy, 544-646 

capacity to transfer, 531-583 

contracts with regard to. See Contracts. 

essential validity of disposition of, 534-535, 650 

foreign- 

heir to, when ^t to his election, 560-556 
jurisdiction of English courts as to, 141-161 
title to, 141-142 
trespass to, 141-144 

formalities for disposition of, 533-634, 536 

general devise of, lex situs determines what is included in, 547-548 

guardian by foreign law, powers of, over, 637 

lurisdiction— 

English, as to, 168-170, 349 
foreign, as to, 141-151, 343-850, 366-367 
Inheritance (Family Provision) Act, 1938, under, 549-550 
land on trust for sale, as, 526 
leasehold as, 45, 525 
lex situs determines what are, 521-528 
marriage as assignment of foreign, 535 
material validity of disposition of, 534-586, 560 
meaning of, 40, 45 
mortgage as, 525 

movables distinguished from, 522-528 

per^a^^r United Kingdom, when effect of will of, by British subject, 586, 
prescription of, 537 

quasi-contract, claims in, in relation to, 754 
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Immovables —continued . 
rentcharge as, 525 

rights over, governed by lex situs, 529-541 
exceptions to above, 541-556 

Settled Land Act, 1925, capital moneys arising under, whether, 526-527 
situate abroad, cases involving title to, as regards doctrine of renvoi, 59-60' 
succession to, 535-537 
will of. See also Will. 

by what law interpreted, 547-548 

revocation of, by testator’s subsequent marriage, 648-549 

Incidental Question, The, 

characterisation, compared with, 73-76 

Independent Peeson, 
meaning of, 40, 44 

Indbk Clauses, 

payment of debts m foreign currency, effect of, on, 732 
India, 

grant of administration in, extension of, to England, 461, 462 
Infamy, 

status, as affecting, 467 
Infant, 

dependent person, le, 44 
domicile of, 82, 90, 100-101, 102 

change by widowed mother, 102-105, 106 
fraudulent change of, by mother, impeachable, 106-107 
intellectual incapacity after majority, effect of, on, 105-106 
marriage, may be affected by, 109 n. 73, n. 75 
when of full age by foreign law, 101-102, 109-110 
when without parents, 102, 110 
whose marriage is annulled, 90 n. 65 
foreign law, by 

domicile of, 90 n. 65 
payment out of court to, 473 n. 50 
foreign law, majority by, how far affects 
domicile, 109-110 
grant of admimstration, 473 n. 50 
legacy, payment of, 473 n. 50 
payment out of court, 473 n. 50 
guardian of — 

appointment of, 269-270 
cannot change infant’s domicile, 102, 110 
guardian, without a, 44 

cannot change domicile, 101, 110 
marriage of, may affect domicile, 109 n. 73, n. 75 
marriage settlement by, 790-792 
widow, domicile of, 90 n. 66, 110 n. 80 


InjunOtion, 

jurisdiction to grant, 193-194 


Insanity, 

nullity proceedings, in, 266 


Insubanoe. See also Marine Insurance, Contract of. 
contract of, by what law governed, 675 
policy of — 

moneys payable under, whether English ^ant needed to obtain, 811 
* situation ^ of , in relation to administration and succession, 307 


Intention, 

domicile, as affecting. See Domioilb, nhoice of. 

proper law of contract, as affecting. See Conteaot, projser law of. 

residence, as affecting. S&e Animus Manendi. 
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Interest, 

damages, payable by way of, 708 

bills of exchange for dishonour of, 709 
contractual interest, distinguished fiom, 708 n. 17 
lex fon, governed by 708 
lex loci delicti inapplicable to, 708 n. 16 
debt or other loan, payable on, depends on contract, 709 
determined by ‘ proper law of contract 708-709 
lex loci solutionis as affecting payment of, 709 
money, whether amounting to, 709 

Internal Law Sec Domestic Law. 

iN'rEBNATIONAL CoURT OF JUSTICE, 

diplomatic privilege of servants of, 136 

iNTERNATtONAL PROTOCOL ON AEBlTRmON CLAUSES, 1923, 
agreement under— 

foreign award in pursuance of, enforceability of, 434-436 
jurisdiction to stay action, effect of, on, 823 

iNTESTAcr. ^ See also Succession. 

determination of, whether partial oi whole, 830, 831 

Invalid, 

domicile of, 118, 120-122 
Ireland, Kcrthern. See Northern Ireland. 

Isle op Man, 

‘ United Kindom not included in, 40 
Tus Ebliotae, 

widow’s right to in Scottish law, 797 
lus Belicti, 

widower’s light to m Scottish law, 797 


Jactitation of Marriage, 

Jurisdiction as to, 244 n. 69 
proceedings for, 241 n. 60 

Jews, 

religious marriages of, j'unsdiction over, 223-224 

Judgment Debt. Sec Debt. 

Judgment, English, 

extra-territorial eSect of, 326-327 
in rem^ meaning of, 206 n. 9 

Judgment, Foreign. See also Jurisdiction op Foreign Court. 
arbitration award, when enforceable as, 433-436 
divorce, of, effects of, 430-482 
effect of— 

generally, 888 
invalid, when, 398-400 

assignment, may be effective as, 399-400 

exception for certain Scottish and Northern Irish judgments, 398-399 
in penenamf effects of, 403-427 
cause of action, when, 408-411 

ori^nal cause of action, whether extinguished, 410-411 
registration under Foreign Judgments (Reciprocal Knforcement) Act, 
1933, when possible, w9-410 

when cause of action would not have supported action in Bngland, 
408—409 

defence, when, 411-413 
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Judgment, Foreign — continued 
in rem, effects of, 428-430 

Court of Admiralty, when given by, 430 
movables, on title to, 428-430 
invalidity of, grounds of, 157 
fraud, 390-396, 418 
jurisdiction, want of, 388-390, 417-418 
natural justice, proceedings opposed to, 396-398 
judicial separation, of, effects of, 430-432 
meaning of, 345-346 

nullity of marriage, of, effects of, 430-432 
registration of, effect of— 

under Administration of Justice Act, 1920.. 398 , 417-420 
under Foreign Judgments (Reciprocal Enforcement) Act, 1933.. 324 , 393, 
409-410, 420-427 

under Judgments Extension Act, 1868...326, 398, 413-417 
succession, m matters of, effects of, 432-433 
validity of— 

effect of, 401-403 

pnma facie presumption as to, 400 

Judicial Separation, 

choice of law in, 241-242 
foreign decree of, effects of, 430-432 
jurisdiction of English court in, 223, 237-241, 243 
jurisdiction of foreign court in, 372 

Jurisdiction, General Principles of, 
actions in fersonam^ in, 26-28 
actions in rem, in, 25 

actions with regard to divorce and status, in, 25 

basic question m conffict of laws, as, 2 

convenience, considerations of, founded on, 34-35 

meaning of term ‘ jurisdiction 129-130 

objections to, 28-36 

place of obligation, founded on, 31-32 

possession of property, jurisdiction founded on, 33-^ 

residence as, 29-31 

stated, 22-28 

submission as, 24, 166-168 
succession, actions with reference to, in, 26 
land, to, 30 


138-140 


JuBiSDio^noN OF English Court, 
disouseed, 129-344 

extends to ship of Royal Navy, 43 
extent of, by whom determined, 43 n, 31 
submission to, 166-168, 199-201 

foreign sovereign or ambassador, by, 

(a) when jurisdiction does not exist, 131-160 
act of State, to enforce, 152, 157-158, 160 
bankruptcy proceedings, in, 281-287 
defendant not in Bn^nd, when, 180-183 
divorce proceedings, in, 222-224, 230-236 
foreign charity, in administration of, 151-152 
foreign penal laws, to enforce, 152-154, 158-159 
foreign political laws, to enforce, 152, 155-157 
foreign revenue laws, to enforce, 152, 154-156, 159 
persons* in respect of certain, 131-141 
alien enemy, 162-166 
ambassador, 131, 134, 136, 137, 138 
ambassador's suite, 182, 185-136, 187 
corporation, having enemy character, 165-166 
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JuBiBDiCTiON OF ENGLISH CouBT — Continued. 

(a) when jurisdiction does not exist — continued. 
persons, in respect of certain — continued. 

foreign sovereign, 131, 132-134, 137-138 
person protected by statute, 132, 136 
subject-matter, in respect of certain, 141-151 

foreign immovables, lecovery of damages for trespass to, 141, 142-144 
foreign immovables, title to, 141-142 
wmding-up proceedings, in, 291-293 

(b) when jurisdiction exists, 161-170, 180-183, 205-230, 234-281, *287-291, 

293-324 

foreigner enticed within jurisdiction, 173 n. 10 
m respect of what kinds of action — 

administration actions, 149-150, 170, 297-311 

Admiralty action, 150-151, 170, 205-215 

bankruptcy proceedings, 170, 276-281, 287-291 

care and protection of infants, proceedings in re-^pect of, 483 

divorce proceedings, 170, 216-2^, 232-236 

foreign land, action for breach of contract in lespeet of, 143 

guardians, appointment of, proceedings for, 269-270 

in personam, actions, 171-204 

where defendant is in England at service oi writ, 171-179 
Carnage by Air Act, 1932, limitation in, 175 
defendant may be subject to juiisdiction through agent 
making contiact in England, 176-177, 179 
where defendant is a corporation, 173-174. 178-179 
where defendant is out of England, 183-204 

oonstiuction, etc., of act or document affecting land in 
England, 184-186 

relief against defendant domiciled or ordinarily resident in 
England, 186-187 

trust, action for execution of, as to property in England, 188- 
189 

where action against partners sued in firm name, 201-204 
where action brought under Carnage by Air Act, 1932.. 
198-199 

where action concerns land in England, 183-184 
where action founded on tort committed in England, 192 
where agreement between parties to contract as to jurisdic- 
tion of court, 199-201 

where contract is broken in England, 189-190, 191-192 
where contract made in England personally or through agent 
trading or residing in England or is to be governed by 
English law, 189-192 
where injunction is asked for, 193-194 
where mortgage of personal property is to be enforced, 197-198 
where person out of England is necessary party, 194-197 
judicial separation proceedings, 237-241, 243 
legitimacy proceedings, 170, 270-273 
legitimation proceedings, 273-275 
nullity proceedings, 170, 244-269 

restitution of conjugal rights, proceedings for. 237-241, 248 
stay action, proceedings to, 81^324 
succession, actions in regard to, 297-300, 311-815 
winding-up proceedings, 293-296 
in respect of what persons, 161-168 
aliens, 161 

alien enemies, 162-166 
ambassadors, 138-140 
• ambaseador’s suites, 141 
foreign sovweigns, 188-140 

person precluding himself from objecting to jurisdiction, 166-168 
im respect oi what subject-matter, 168-170 
foreign immovables, 145-151 

’ immovables, English, under Inheritance (Family Provision) Act, 1988, 

549-550 
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Jurisdiction op Foreign Court, 

generally, 2 n. 5, 14r-15, 28, 129-130 
terms used m discussing, definition of, 345-346 
want of, as ground for invalidity of judgment, 388-390 
where jurisdiction does not exist, 347^50 
divorce proceedings, 374-376 
in personam^ action, 362-364 
■wheie jurisdiction exists, 350-387 

administration and succession, matters of, 386-387 
divorce proceedings, 368-374, 376-381 
ancillaiy relief m, 372 

co-respondent m, action for damages against, 373-374 
non-judicial, 370-372 
in personam i action, 350-364 

where defendant is resident in foreign country, 351, 354-356 
domicile, whether sufficient, 355 
presence, mere, whether sufficient, 354-355 
where defendant is a subject, 351, 356-^57 
where there is submission to jurisdiction, 351, 357-361 
in rem, action, 365-367, 386 
judicial separation proceeedmgs, 372 
nullity proceedings, 381-385 


L\ND. See also Immovables. ^ , 4. iqq ijia 

English, service of wiit out of England in respect of, loo lob 


foreign— 

heir to See Election, Doctrine of. 
jurisdiction as to, 2, 22-23 , 30, 348-350 ^ 

title to, cases involving, as regards doctrine of renvoi, o9-bU 
held on trust for sale, an immovable, 526 


L\w District, 

possible synonym for ‘ country 


’ in Conflict of Laws, 


42 


r^AW OP Place of Adjustment, j i. j. 

contract of marine insurance, eflect on, of adjustment 
with, 677-678 
meaning of, 675-677 


taken in accordance 


Law of ras Flag, 

proper law of contract of affreightment, as determining, 665-669 
shipmaster’s authority, as governing, 668-669 


Leasehold, 

immovable, as, 46, 525 

legitimation, as affecting devolution of, 503, 


Legacy, 

Legal Tender, , ^ 

determination of, by lex monetae^ 721, 727 
legielation creating, effect on gold clause, of, 

Legatee, 

capacity of, 820 


LEomM, 


Sciple of, as restricting freedom of disposition fa Scottish law, 797 
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Legitima Portio, 

raateiial or essential validity of will, question of, 549-550, 827-S29 

LEGITIMACry, 

declaration of — 

Attorney-G-eneral, notification to, in claims foi, 271 
jurisdiction as to, 270-273 

entailed interest, as affecting claims to, 488, 494, 495, 497, 501-504 

heir, as affecting claim as, 488, 494-496, 501-504 

leaseholds, devolution of, as affecting, 503 

nature of, 487-496 

status of, 468 

whether a question of status, construction, or validity of marriage, 488-496 

Legitimated Person, 

domicile of, 88-89, 102, 103 

Legitimation, 

acknowledgment, by- 

common law, at, 505-507 
foreign statute, under, 505-507 
Legitimacy Act does not apply to, 498 
adoption, by— 

Legitimacy Act does nob apply to, 498 
common law, at, 496-607 
construction, whether a question of, 501 
declaration of— 

Attorney-General, notification to, in claims for, 274 
county court, by, 274 
prisdiction as to, 278-276 

entailed interests, as affecting claims to, 497, 501-504 
heir, as affecting claim as, 497, 501-504 
leaseholds, devolution of, as affecting, 603 
Legitimacy Act, 1926, by, 607-511 

Bntish nationality, acquisition of, as affecting, 511 
devolution of property, as affected by, 607-608 
dignity or title of honour, succession to, as affected by, 608 
relative seniority, as affecting, 610 
per suhsequens matnmonium — 
common law, at, 496-607 
status created by, 20, 468 
statute, by, 498, 507-611 
recognition, by— 

Legitimacy Act, 1926, does not apply to, 498, 505-507 
status, whether a question of, 501 

Letter or Credit. See Confirmed Credit, Banker’s. 

Lax Actus, 

bill of exchange, transfer of, as governing, 693-697 
intangible movables, transfer of, as affecting, 573-576 
tangible movables, transfer of, as affecting, 558-560, 564-565 
when differs from lea situs t 560-564 
when goods in transit, 664-666 

Im Bomiotlix, 

how far it affects or governs the following matters: 
capacity to marry. See Mabruge, 
distribution of movables of deceased, 814-816 
election, doctrine of, in relation to immovables, 560-556 
election, doctrine of, in relation to movables, 888-885 
married person’s rights as to property, 1 79^798 
movables, intangible, assignment of, 570-^71, 573-575 
|>oiygamous marriages, validity of, 226-227 
power of appointment, exercise of, by will, 847-84$, 853-856 
revocation of will by testator’s subsequent marriage, 548-549, 887-836 
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Lex Domioilii — continued, 

how far it aSects or governs the following matters — continued, 
status, 466-468, 469-476 

succession to movables, 798, 814-816, 818 et seq, 
wife’s authority to pledge husband’s credit, 711 
wills, formal validity of, 823 
Wills, mterpietation of, 647-648 
meaning of, 41, 46 

succession, m reference to, 814-815 

Lex DoMioim Oeiginis, 

formal validity of will of British sub 3 ect, as affecting, 823-825 

Lex Expbditionis, 

carnage, contract of, as governing, 670 n 80 

Lex Pori, 

how far it affects or governs 

administration of movables, 811, 812 
bankruptcy proceedings, 808-809 
hona uacantiay 818 
counter-claims, 859, 860 

debts or damages assessed m foreign currency, lecovery of, 745, 748 

domicile, 96-97 

evidence, 859, 863 

limitation of actions, 859, 861 

limitation of actions with regard to foreign immovables, 545-546 

measure of damages, 800-801 

movables, intangible, 674 

partners, procedure in suit against, 476 n. 1 

procedure, all matters of, 869-866 

remedies, 859 

set-off, 859 

status, 470 n. 32 

termination of voyage, whether lawful, 677 
torts, 799 , 800 
meaning of, 41, 47 

Lex Loci Actus, 

how far it governs or affects 
bill of exchange — 

dishonour, notice of, of, 697-699 
presentment of, 697-699 
protest of, 679-699 
transfer of, 698-697 
marriage- 

capacity for, 778, 779 
form of, 764-766 
validity of, 769, 761 
movables, intangible, assignment of, 675 
quasi-contract, claims 766 n. 11, 767 n. 19 
will, validity of form of, 823-825 , 839, 840 
meaning of, 41, 47 

JjSX Loci ObtiBbratioitis, 

capacity to marry, as governing, 778-779 

formalities of marriage, as governing, 768, 763-768, 779, 783-784 

jurisdiction of foreign court in nullity of marriage, as governing, 381, 383-384? 

Lbx Loci Coktraotus, 

agent, authority of, as between self and prmmpal, as governing, 710-712 
agent’s authority in contracts with third parties, as governing, 716 
bSl of ea^change— 

form of, as governing, 684r^7 ’ 
interpretation of, as governing, ^7-697 

measure of damages when dishonoured, whether controls, 702-704 
capacity to contract, whether affects, 619-624 
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I/EX Loci CoNTHAcros— contmued. 

carnage, contract of, as governing, 669-674 

formal validity of contracts, as governing, 624-629, 660 

how determined, 598-599 

marriage, form of, as governing, 758, 763-765 

marriage settlements, as governing formal validity of, 790 

material validity of contracts, how affects, 631-635 

meaning of, 41, 46 

negotiable instrument, as determining pioper law of, 682-683 

proper law of contract, as possibly deteimining, 444-448, 593-599, 619-624 

unincorporated bodies, as affecting liability of, 478 

TjEX Loci DjanioTi Commissi, 

camel’s liability, as affecting, 671-674 
determination of — 

American law, in, 804 
English law, m, 803-804 
German law, in, 804 
high sea«, on, 805-806 
uncivilised countries, in, 805 
ioits, as affecting, 799, 800, 801-802, 865 

Lkx Loci Solutionis, 

agency, contract of, as governing, 711-712 
bill of exchange — 

amount of, when determines, 699-700 

discharge of drawci and indorser of, as governing, 693 

clue date of, as affecting, 700-701 

measure of damages when dishonoured, whether controls, 702-704 
payment in due course of, as governing, 693 
validity and effect of, as possibly determining, 691-692 
contract, mode of performance of, as determining, 594, GOO-602, 671 
currency to be used for payment of debt, as determining, 649 
exchange control legislation in, as invalidating contract, 750, 752 
gold clause, validity of, judged by, 729 
how determined , 602-603 
interest, payment of, as governing, 709 
material validity of contract, how affects, 634-645 
when proper law is English, 638 
when proper law is foreign, 637-638, 638-645 
meaning of, 41, 46, 47 

money of payment, as determining, 740, 741, 742 
negotiable instrument, as determining proper law of, 682-683 
piopcr law of contract, as determining, 594, 506-604 

Lex Monetae, 

currency, units of, ae interpreting, 648 
incorporation of, in transactions giving rise to debts, 722 
legal tender, determination of, in accordance with, 721 
payment of debts expressed in foreign currency, as governing, 719, 720, 721, 
722, 741 

Lex Situs, 

attachment of debt, as governing, 577-578 
bill of exchange, transfer of, as governing, 69^97 
bona mcantia, title to movables regarded as, as governing, 818 
capacity? to transfer immovable, whether governed by, 531-538 
determines whether thing movable or immovable, 521-528 
essential validity of dispoeition of land governed by, 534-535 
formalities for disposition of land governed by, 583-534, 536 
exception under Wills Act, 1861, .536, 644-546 
garnishment of debt, as governing, 577-578 
general devise, what is included in, as determining, 547 
heir’s right of recourse, as governing, 813 
immovable, rights over, governed by* 629-541 
exceptione to above, 541-656 
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Lex Situs — continued. 

intangible movables, assignment of, as affecting, 571, 575, 577-578 
marriage as an assignment of foreign immovables, effect of, governed by, 535 
material validity of disposition of land governed by, 634-536 
meaning of, 41, 47, 530 
movables, title to, as affecting, 661-564 

foreign personal representative’s, 455-457 
when situs changes, 666-570 
negotiability of instruments, as governing, 806 
prescription of immovable, governed by, 537 

proper of law of contract concerning land, whether, 533 , 534, 535, 541-544, 
657-662 

quasi-contract, claims in, m relation to immovables, as governing, 764 

succession to land governed by, 635-537 

tangible movables, transfer of, as affecting, 558-560, 560-564 

Libel, 

foreign country, in, action in respect of, 800 , 801-802 

Limitation of Actions, 

alien enemy, as applying to, 164 n. 25 
foreign, characterisation of, 69 
foreign immovable, with regard to, 545-546 
lex fori generally governs, 859, 860, 861, 864 

Lis Alibi Pendens, 

staying action, as ground for, 320-322 

Local Pobm. See Contbact, formal validity of. 

Local Law, See Dombstio Law. 

Lunatic, 

court's discretionary powers as to property or stock of, 517, 519-520 
dependent person, is not a, 44 
donoioile of, 118, 119-120 

English committee, effect of appointment of on powers of foreign cm’ator, 518- 
619 

estate of, administration of, as exception to temtonal limitation of jurisdiction 
of English courts, 326 
foreign curator's 

powers over movable property of, 617-520 
powers over person of, 616-617 

powers of management and administration of estate of, 515-516 
extra-territorial effect of, 326 
real estate, claims to, by heir of, 502 


Maintenance, 

foreign order for, when ‘ final and conclusive 406-407 
Iziheritance (Pamily Provision) Act, 1938, under, jurisdiction as to immovables, 
649-550 

jurisdiction of English courts to entertain application for, 221-222, 223 

Mabinb Insubancb, Contbact op, 
by what law governed, 674-675 

exception m case of average adjustment, 677-678 


Mabitimb Law, 

general, as applied in England, 806, n. 46 
' same in England and Scotland, 806 n. 46 
torts on high seas, as affecting, 805-806 


HaBITBIE 1jI3BN, 

meaning of, 206 n. 9, 207 n. 3 
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Marriage, 

capacity for, 760-763, 780-783 

affinity, prohibited degrees of, as affecting, 781 
consanguinity, prohibited degrees of, as affecting, 781 
Foreign Mairiage Act, unaffected by, 774 

intended matiiinonial residence, law of, as governing, 760, 762, 763 781 
782 

intention of woman as to, irrelevant, 761 

law of domicile, whether depends on compliance with, 768, 760, 761 778 
780-783, 784-786 

lex loci celebraitoms, sometimes affected by, 778, 779 
nationality, as governing, 760 
penal incapacity, as affecting, 786 
state of war, effect of, on, 780 n. 61 

want of, when marriage void for, as affecting nullity proceedings, 259-261 
263-264 * 

cohabitation and repute, by, whether valid in England, 764 
common law form of, 759, 771 

consent of parents to, whether a question of form, 760-761, 766, 766-768, 778 
contract, effect of on property of parties. 786-795. See also Kabrugs 
Settlement. 

domicile, law of, as governing validity of, 260-263, 264 

English, meaning of, 368 

foreign- 

meaning of, 368 
proof of, 221 
form of— 

British ship, on board, 768, 771 
Catholic countries, in, 769 
common law, at, 759, 771 

episcopal ly ordained priest, whether presence of, necessary element in, 
770, 771 

exterritoriality, effect of, on, 768, 768, 769, 775 
foreign embassies, at, 768, 769 
foreign factories, at, 768, 769 
Foreign Marriage Act, (1892), under, 769, 773-776 
British embassies, at, 773 

lex loct celebratmits, must also satisfy requirements of, 774 
* marriage regulations ’ also subject to, 774, 775 
official residence of ‘ marriage officers at, 773 
general rules as to, 768-759, 763, 783 

lex loci contractus, regulated by, 768, 761, 764-766, 774, 778, 780 
lines of British army abroad, in, 768, 771, 772 
local form, m accordance with, 768, 763-766 

where impossible for British subjects, 769, 770, 776 
members of forces serving abroad, for, 769, 772, 773 
Mohamedau countries, in, 769 
ordinary form of lex loci, need not be, 766 
want of, 779, 783 

Hindu, celebrated according to rites of a monogamous sect, jurisdiction over, 
223 

illegality of, 783 

incapacity for, existing only under foreign law, 784-786 
incestuous, not recognised by English law, 777 n. 44, 780 
Jewish, religious, matrimonial jurisdiction of English courts over, 223-224 
monogamous, meaning of, 222-228 
movables of parties to marriage, how affected by, 787, 788 
common law, at, 787-788 
marriage contract, where, 787-789, 794 
marriage contract, where no, 796-797 
succession, in resj^ct of, 796-798 
vested rights, when acquired in, 797 
wills, where already made, 837-838 
. nullity, foreign decree of, effect of, on, 767 

per mrba de praesmti, recognisable in England, 764, 771, 772 
no longer possible in Scotland, 766 n, 63, 776 n. 36 
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Marriage— conhnued 

polygamous, choice of law as to, and effect of, 224-228 
prohibited degrees, within, 245 
piohibition of, by English law, 781-782 
by foreign law, 783 

proxy, by, whether valid in England, 764 
religious, if not recognised by local law, void in England, 764 
1 evocation of will by testator’s, 548-549, 837-838, 841-843 
validity of, general rules as to, 4-5, 758-769 

Act of Parliament, declaration by, as to, 786, 787 
depends on both capacity and form, 768, 769, 779 
formalities, as to, 626 
legitimacy, as affecting, 488-496 
lex domtcilii, unaffected by intention to evade, 765, 766 
lex loci celebrationis , formerly sole criterion of, 759 
lex loci contractus, as governing, 761 
Royal Marriage Act, efiect of, on, 777-778 
void or voidable- 

domicile of wife, effect of, on, 248 
meaning of, and distinction, 245-247 
nullity proceedings, importance of, in, 249-250, 251-254 
voidability of, questions of, governed by law of husband’s domicile, 761 

Maebxagb Settlement, 

application of, to property subsequently acquired, 794 
capacity to make, law governing, 790-792 
construction of, 789, 794 

change of domicile, effect of, on, 794, 795 
proper law as to, what is, 541-544 
essential validity of, 790 
formal validity of, 626-626, 790 
infants’, 790-792 

movable property of parties, effect of, on, 788, 794 

subsequent change of domicile, not affected by, 788, 794-796 
operation of law, arising by, 787 
power of court to vary, on divorce, 222 
proper law of contract, as governing, 789-792 
as to movables, 794 

presumption as to law of matrimonial domicile, 789 
displacement of, 793 
revocation of, 791-792 

Married Woman. See also Husband and Wife. 
dependent person, is, 44 
domicile of, 81, 82, 101, 107-109 
payment out of court to, 473 n. 60 

Master of Ship. See Shipmaster. 

Matrimonial Causes Bulbs, 1947, 

Rule 8 (3), 220 
Buie 74 (2), 220 n. 30 

Mbbohant Ship, 

British, whether part of ‘ England’, 48 

Militabt, Naval or Air Eobob Service, Person in, 
domicile of, 118, 124 

Misrepresentation. See also Ebaud, 
formation of contract, in, 616-619 

Mistake, 

formation of contract, in, 616-619 
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Mobilia Sequuntue Peesonam, 

administration and succession, m, application of maxim, 309 
maxim, discussed, 559, 570-571 

Money of Account, 

ascertainment of, a question of constiuction, 734, 736, 737 
in ohhgatione, legaided as being, 735 
intention of parties, as governing, 737 
money of payment, as opposed to, 735, 740 
presumption of English law as to, 734, 737 

Money of Contract. Sec Money of Account. 

Money of Payment, 

determination of, 740-743 

* effective payment when agreement for, 742-7^13 
English domestic law, undei, 741, 742 
lex loci solutionis, as governing, 740, 741, 742 
money of account, as opposed to, 735, 740 
rate of exchange, as governing, 740, 741, 742 

Moratorium, 

effect of, what law governs, 653-654 
Mortgage, 

declaration or redemption of, judgments for, 746 
equitable- 

foreign land, over, 659-660 
immovable, as, 525 

personal pioperty, of, jurisdiction in respect of action for sale or foreclosure of 
197-198 

redemption of, when debt expressed m foreign currency, 722 
Movables, 

administration of deceased person’s, 336-342, 386-387, 811-814 

child’s, rights of foreign domiciled parent over, 483-484 

contracts with regard to, 662-663 

election, doctrine of, as affecting gifts of, 833-835 

immovables, distinguished from, 522-628 

intangible- 

bill of exchange, whether can be, 694-695 . 

distinguished from tangible, 657-458 
situs of, 658 

whether capable of assignment, 570-672 
intangible, assignment of— 

attachment and garnishment, when effected by, 677-678 
formal validity of, 675 
intrinsic validity of, 673-676 
lex actus i as afected by, 673-675 
lex situs, as affected by, 577-678, 662-663 
priorities under, 671, 67^677 
proper law of assignment, as affected by, 673-677 
whether possible, governed by proper law of debt, 570-672 
jurisdiction— 

English, over, 168-170 
foreign court’s, over, 365-367 
ixx action with reference to succession to, 26 
legatee of, when put to his election, 660-566 
Ux Situs‘s 

determines what is a, 621-628 
title to, as governing, 339-342, 818 
marriage, effect of, on wills of, 837-838 
meaning of, 40, 46 

power of appointment by will over, 843 

right of repayment out of, when available, 813 

Settled Land Act, 1926, capital moneys arising under, whether, 625-627 
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^loYABLES— continued. 

situate abroad, cases involving title to, as regards doctrine of renvoi, 60 
situs of, 303-304 

succession to, rules as to. See Succession; Will. 
tangible — 

bill of exchange probably is, 694-695 
distinguished from intangible, 667-668 
transfer of, 658-670. See also Bill of Exchange, 
lex actus, as affected by, 558-660, 564-565 
lex Situs, as affected by, 558-660, 660-564, 662-663 
proper law of, 559-560. And see lex actus, supra, 
when lex actus differs from lex situs, 560-564 
title to— 

foreign judgment in rem, effect of, on, 428-430 
when situs changed, 665-670 
transfer of — 

depends on whether tangible or intangible, 557-558 
intangible, 670-578 
tangible, 558-570 
will of — 

interpretation of, by what law governed, 832-833 
revocation of, by testator’s subsequent marriage, 648-549 


Name, 

person not in England carrying on business in other than own, jurisdiction in 
respect of, 203 

Name, Business. See Business Name. 

NATIONALITy, 

debtor’s, relevance of, in English bankruptcy proceedings, 288 

domicile, distinct from, 88 n. 67 

guardian, jurisdiction to appoint, based on, 269 

mtention to change, not element in change of domicile, 94-95 

jurisdiction of foreign court, whether can be based on, 357 

naturalisation does not necessarily involve change of domicile, 114 n. 97 

Natueausation, 

change of domicile, does not necessarily involve, 114 n. 97 
Natueal Justice, 

proceedings opposed to, as ground of invalidity of foreign judgment, 396-398 
Naval Serviob, Pebson in. See Militaby, etc., Sbbvioe, Pjbsbson in. 
Nbobssabies, 

foreign ship, supplied to, jurisdiction in respect of claim for, 211 

Negotiable Instbumbnt. See also Bell op Exchange; Pbohcssoby Note. 
characteristics of, 705-706 
foreign. 705-707 
how made negotiable, 705 

Act of Parliament, by, 706, 706, 707 
agreement of parties, by, not sufS-cient, 707 
lex Situs, must satisfy requirements of, 706-707 
mercantile custom by, 705 , 706, 707 
indorsement of, 706 

valid, when, though not stamped under foreign law, 154 

Nominalism, Pbinoifle op, 

all civilised countries, adopted by, 720 
' breach-day rule an exception to, 724, 747 
domestic law, rule of, in England, 719-720 
lex oausae, applied as part of, 721 
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Nominalism, Principle of — continued. 

presumed intention of parties, lests on, 728 
protective clauses, as negativing operation of, 727 
statement of, 718-719 

unliquidated damages, claims for, applies to, 723 

Northern Ireland, 

bankruptcy in, efcct of, 290-291 

company legistered in, vunding-up proceedings of, jurisdiction over, 291-293 
company, unregisteied, having principal place of business in, umdmg-up 
proceedings of, juii&diction over, 291-296 
courts of, cannot wind up English companies, 292 n. 66 
divorce junsdiction of, 236 n. 27 

domicile or residence m, as excluding English jurisdiction, 189-190, 191-192 
leave to seive writ in, 182 

Nuisance, 

service of writ out of jurisdiction in claim for, 198-194 

Nullity of Marriage, 

actions for decree of, in England, 244-268 
choice of law m actions for, 259-268 

capacity, where want of alleged, 269-268 

characterisation of choice of law problem as matter of form or capacity, 
259-262 

void, wheic maruage alleged to be, 263-266, 268 
bigamy, cases of, 263-264, 268 
incapacity of one of parties, 266 
insanity, cases of, 265 
prohibited degrees, mairiage within, 263 
vant of ago alleged, 263 
w’ant of consent, 264-265, 268 
voidable, vhere marriage alleged to be, 266-268 
change of domicile since marriage, 266-267 
ground for avoidance existing by law of husband's domicile but not 
recognised by English law, 266 
domicile of woman, effect of, on, 107-108, 111, 248 
foreign decree of, effect of, 430-432 
jurisdiction of English courts in, grounds of, 244-259, 272 
bigamy, 251 

celebration of marriage in England, 244, 250-262, 257 

decree of foreign court, 244, 255, 258 

domicile of both parties in England, 244, 247-248, 267 

domicile of petitioner in England, 244, 248-250, 267 

domicile of respondent m England, 256 

hardship, 265-266 

residence of both parties in England, 244, 252-255 , 268 
residence of petitioner in England, 252-264 
residence of respondent in England, 264, 266 
respondent not contesting junsdiction, 266-256 
statutory, 256-267, 258-259 
jurisdiction of foreign courts in, 381-885 


Nun, 

status of, 467 n, 12 


OmoiAL, 

domicile of, 118, 122-123 


OaiBisrrAL and Non-Christian Coun'iry, Eesidrnt in, 

domicile of, 118, 124-125 


FtoNT AND Child, 

authority of ^rent, 480-483 

movables, cfeild’s, rights of foreign domiciled parent over. 483-484 
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Pabtioular Average, 

Foreign Adjustment Clause, under, 678 

Partner, 

agent, as, authority of, 717 
Partnership, 

alien enemy as co-plaintitf with, 164 
double proof, rules of, in cases of, 808, 861 n. 7 
toreign, whether a corporation, 476 n. 1 

jurisdiction against, when carrying on business in England, 201-204 
share in, ‘ situation ’ of, in administration and succession, 306 

Patent, 

assignment of, 572 

* situation ’ of, in administration and succession, 307 

Payment into Court, 
effect of, 743 

Peerage. See Title of Honour. 

Penal Law, 

foreign, enforcement of, 152-154, 158-159, 408 
Person, 

meaning of, 39, 41 

Personal Property, 

movables, distinct from, 45-46 

wills of, under Wills Act (1861), 823-826, 826-827 

Personal Representative, 

foreign, rights and liabilities of, 451-460 
meaning of, 297, 298-299 

Pilotage, 

claims for, 212 n. 38 

Place op Adjustment, Law op. See Law op Place op Adjustment. 

Place op Obligation, 

jurisdiction founded on, 31-32 

Policy op Insurance. See Insurance, Policy of. 

PonTtoAL Law, 

foreign, enforcement of, 152, 156-167 

Polygamous Marriage, 

effect of, on legitimacy, 488 

jurisdiction m matrimonial causes, as regards, 224-228 
status created by, 20-21, 467-468 
what law decides what is a, 226 

Possession, 

action of. See Action. 
jurisdiction founded on, 33-34 

Posthumous Child, 

domicile of origin of, 88-89 

Power op Appointment, 
donee of, 844 » 845 
donor of, 844 

English instrnment, creation of, by, 843 
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Power of AFPOiSTMENT>--continited. 

foreign instrument, cieated under, 855-856 
law governing exercise of, 855-856 
fraud upon a, appointment as being, 848 
general bequest, when effective as exercise of, 852-855 
special and general, distinction between, 845, 855-856, 858 
special, law of creating instrument as governing, 855-866 
will, by, in exercise of— 

attestation, requirements as to, 861-852 
capacity, requirements as to, 843, 844 , 845 
essential validity, requirements as to, 844, 855-856 
formal validity, requirements as to, 845-852 
interpretation and effect of, 844, 852-855 

Power op Attobnry. Agency, Contract of 


Pbesobiption, 

limitation of actions, distinguished from, 861 
lex fon> not governed by, 861 

Pbbsekob, . , , , 

when equivalent to residence, 77, 91, 361, 354-365 

Peikst, Eoman Catholic, 
status of, 469 

Principal. See also Agent; Agency. 

holding-out, doctrine of, as affecting liability of, 715-716 
relations of— 

agent, with, 710-712 
third party, with, 71^^718 

undisclosed 

pnvity of contract between, and third parties, 71o-7l4 
rights and liabilities of agents when acting for, 713 n. 45 


Peisoneb, 

domicile of » lie 

war, of, in England, service of writ on, 172 
Private International Law. Sec Confliot op Laws. 

PRXaB JURIBCIOTION, 

English courts, of, 215 
forwgn court, of, 366 

PROOBDUBEt e 

administration of assets, a matter of, 811-812 
appeal, time for, a matter of, 865 n. 27 
arrest, a matter of, 861 

contracts unenforceable by English rules of, 861-862, 863 
counterclaim, a matter of, 859, 860 
damages, a in action based on foreign tort, 862 

deffnition of, 859 

English statute^ esUblishing of, 861-862 
evidence, a matter of, 859 , 860 n. 6, 863 
foreign acquired right®, aa affected by, 21 
l$x prif genera-p.y governed by, 859-866 

limitation of actions, a matter of, 859, 861, 864 ^ ^ .ono 

matters of, characterised as distinct from matters of enhstance, 69-<» 
movables, intangible, assignment of, who must be joined m action 
rule of, 

recovery of debts in foreign currency, whether matter of, 748^749 

remoteness of damage in contract is not a matter of, 862 

rights regardiJ^f » not affected by foreign law, 860 « aiin « 2 

s^rity xot coets» whether alien required to give, a question of, 859 n* 

setoff, a matter of, 859, 860, 866 

substantive rights, as opposed to. 869, 861, 865 ^ 

, yalidit^jr of contract, as affe*i;ed by Bngli^ rules of, 610-616 


in> 



INDEX 


905 


Prooedube in Matrimonial Causes, Committee on, 
report of, 267-268 

Prodigal, 

contract by, whether enforceable in England, 615 
status of, 467, 469 

Promissory Note. See also Bill op Exchange. 
nature of, 679-680 

Proper Law of Assignment. See Movables, intangible, assignment of. 

Proper Law of Contract. See al&o Contract. 
agent’s contracts, as governing, 712-718 

damages for breach of contract, as determining currency in which assessed, 734 

discharge in bankruptcy, as affecting, 444-448 

exchange control legislation as part of, effect of, 760, 751, 752 

explained, 579-604 

gold clauses, as governing, 727-731 

interest, payment of, as governing, 708-709 

marriage settlements, as governing, 789-792, 794 

money of account, as determining, 734-737 

quasi -contract, claims in, where governed by, 764 

Proper Law op Debt. See Proper Law op Contract; Movables, intangible, 
assignment of. 

Proper Law op Transfer. See Movables, transfer of. 

Property. See also Movables ; Immovables. 
meaning of, 297 

PuBMo Policy, 

foreign acquired rights, as affecting recognition of, 19-22 
foreign State, interference with authority of, as to, 22 
penal status, as to, 20-21 

recognition of foreign judgments, as affecting, 408-409 

torts, English Conflict of Laws rule as to, whether part of, 21-22 

validity of contracts, as affecting, 604-607, 667 


Quasi-Contraot, 

applicability of contract and toit rules to, 754, 756 
contract, claims in, arising out of, 764 
definition of, 764 

dutjr of restitution in, arises by operation of law, 765 
enrichment, claim in, based on, 764, 765 
land, claims in, relating to, 764 

Law Beform (Frustrated Contracts) Act, 1943, application of, to, 766 n. 11 
lex loot actus, application of, to, 766 n. 11, 767 n. 19 
proper law of, determination of, 764, 765 

rights and obligations under, determined by proper law, 754, 766 
Baoial Legislation, 

enforceability of, in English court, 155 n. 53, 156, 167 

Bboognition op Foreign Government, 
acquired rights, effect of, on, 13 n. 22 
corporation, foreign, effect of, on, 477 

Beoourse, Bight op, 

heir to foreign immovables, of, 813 

lex situs, governed by, 813 " 

Bbfugbe, 

domicile of, 118* 119 
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Power op Appointment— 

foreign instrument, created under, 856--856 
law governing exercise of, 866-856 
fraud upon a, appointment as being, 848 
general bequest, when effective as exercise of, 852-855 
special and general, distinction between, 845, 855-856, 868 
special, law of creating instrument as governing, 865-856 
will, by, in exercise of — 

attestation, requirements as to, 861-862 
capacity, requirements as to, 843, 844 , 845 
‘ essential validity, requirements as to, 844, 855-856 
forma] validity, requirements as to, 845-862 
interpretation and effect of, 844, 852-855 

Power op Attorney. See Aoency, Contract of 

Presoription, 

limitation of actions, distinguished from, 861 
lex foriy not governed by, 861 

Presence, 

when equivalent to residence, 77, 91, 351, 354-365 

Priest, Bohan Cathouo, 
status of, 469 

Principal. See also Agent; Aoenoy. 

holding-out, doctrine of, as affecting liability of, 715-716 
relations of— 

agent, with, 710-712 
third party, with, 712-718 
undisclosed — 

pnvity of contract between, and third parties, 713-714 
rights and liabilities of agents when acting for, 713 n. 45 

Prisoner, 

domicile of, 118 

war, of, in England, service of writ on, 172 

Private International Law. See Conflict of Laws. 

Prize Jurisdiction, 

English courts, of, 215 
foreign court, of, 366 

PftOOBDURB, 

administration of assets, a matter of, 811-812 
appeal, time for, a matter of, 866 n. 27 
arrest, a matter of, 861 

contracts unenforceable by English rules of, 861-862, 868 
counterclaim, a matter of, 869, 860 
damages, a matter of, in action based on foreign tort, 862 
definition of, 859 

English statutes establishing rules of, 861-862 
evidence, a matter of, 869, 860 n. 6, 863 
foreign acquired rights, as affected bj, 21 
hx /ori, generally governed by, 859-8^ 
limitation of actions, a matter of, 859, 861, 864 
matters of, characterised as distinct from matters of substance, 69-73 
movables, intangible, assignment of, who must be joined in action in, 
rule of, as to, 674 

recovery of debts in foreign currency, whether matter of, 748-749 
remoteness of damage in contract is not a matter of, 862 
rights regarding, not affected by fordgn law, 860 
security for costs, whether alien required to give, a question of, 859 n* 2 
«et-o6P, a matter of, 869, 860, 866 
. substantive rights, as opposed to, 860, 86l, S66 
vaMdity of contract, as awo'^ted by English rules of, 610-616 
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Pboobdurb in Matrimonial Catises, Committee on, 
report of, 267-268 

Prodigal, 

contract by, whether enforceable in England, 615 
status of, 467, 469 

Promissory Note. See also Bill op Es(3Hangb. 
nature of, 679-680 

Proper Law of Assignment. See Movables, intangible, assignment of. 

Proper Law op Contract. See also Gontbact. 
agent’s contracts, as governing, 712-718 

damages for breach of contract, as determming currency in which assessed, 734 

discharge in bankruptcy, as affecting, 444-448 

exchange control legislation as part of, effect of, 760, 751, 752 

explained, 579-604 

gold clauses, as governing, 727-731 

interest, payment of, as governing, 708-709 

marriage settlements, as governing, 789-792, 794 

money of account, as determining, 734-737 

quasi-contract, claims in, where governed by, 764 

Proper Law of Debt. See Proper Law of Contract; Movables, intangible, 
assignment of. 

Proper Law of Transfer, See Movables, transfer of. 

Property. See also Movables j Immovables. 
meaning of, 297 

Public Policy, 

foreign acquired rights, as affecting lecognition of, 19-22 
foreign State, interference with authority of, as to, 22 
penal status, as to, 20-21 

recognition of foreign judgments, as affectmg, 408-409 

torts, English Conflict of Laws rule as to, whether part of, 21-22 

validity of contracts, as affecting, 604-607, 667 


Quasi-Contraot, 

applicabihty of contract and tort rules to, 754, 765 
contract, claims in, arising out of, 764 
definition of, 764 

duty of restitution in, arises by operation of law, 766 
enrichment, claim in, based on, 754, 755 
land, claims in, relating to, 764 

Law Reform (Prustrated Contracts) Act, 1943, application of, to, 756 n. 11 
lex loot actus f application of, to, 766 n. 11, 767 n. 19 
proper law of, determination of, 764, 756 

rights and obligations under, determined by proper law, 754, 755 
Baoial Legislation, 

enforceability of, in English court, 156 n. 53, 166, 157 

Beoognition of Foreign Government, 
acquired rights, effect of, on, 13 n. 22 
corporation, foreign, effect of, on, 477 

Bbooubsb, Right of, 

heir to foreign immovables, of, 813 
lex situs i governed by, 813 


Refugee, 

domicile of, 118, 119 
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Registration of Foreign Judgment. See Judgment, Foreign. 
Religion, 

status, as affecting, 467 
Remedy, 

lex fon, as governed by, 859, 860, 861, 862 

Bbntchargb, 

immovable, as, 525 

Benvoi, 

capacity to oontiacfc, maybe influenced by, 623 n 14 

contracts, inapplicable to, 582 n, 12, 690 n. 12 

criticisms of doctrine of, 66 

English cases as to, 51—54 

exceptional situations under, 59-61 

incidental question, the, compared with, 73-76 

problem of, 47-61 

three theories as to, 50-51 
scope of doctrine as to, 55-66 

Residence. Sec also Domicile; Home; Presence. 
antmus manendt^ sometimes included in, 91 n. 71 
corporation’s, 127-128 ’ 

debtor’s, relevance of, in English bankruptcy proceedings, 288 
domicile, as element in, 91, 92-93, 95, 187 

length of residence merely evidence of domicile, 116-117 
mode of residence as evidence of domicile, 117 
/ nature of residence, as affecting domicile, 117—126 

whether sufficient per se to shift onus of proof, 113 n. 89 
jurisdiction, as basis of — 

foreign court, of, 851, 364-356 
generally, 29-31 

judicial separation proceedings, in, 237-241, 243 
nullity proceedings, m, 244, 252-255, 258 
restitution, of conjugal rights, in, 237-241, 243 
married woman’s, separate, effect of, on domicile, 107 
meaning of, as distinct from domicile, 77 n. 4, 187 
particular place, in, not essential to domicile, 83-84 
presence, when equivalent to, 77, 91, 351, 354-355 

Restitution of Conjutgal Bights, 

choice of law in action for, 241-242 
defence to, by wife, does not affect her domicile, 107 
jurisdiction of English courts as to, 237-241, 243 
confined to monogamous marriages, 223 
j’urisdiction of foreign court as to, 372 

Revalorisation, 

English domestic law, not part of, 725, 726 
foreign currency, when expressed in, 725, 726 
law of contract, a matter of, 726, 726 
right to, by what law determined, 648, 653 

RaVBNUB liAW, 

foreign, enforcement of, 152, 154-155, 169, 408 
Eight, 

enforcement of, governed by lex 861 

existence or nature of, not governed by lex fori^ 860, 861, 865 

foreign law, under- 

enforcement of, compared with recognition of, 16-17 

when recognised in England, 11-17 

when refused recognition in England, 17-22 
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Boyal Navy, Ship op. See Ship of the Roy\l Navy. 

Eules of Supeemb Couet, England, 

Order I, r. 1, as to issue of writ of summons, 172 

Order II, r. 4, as to refusal of court to permit issue of writ, 182 

Order IX, r. 1, as to entry of appearance, 172 

Order IX, r 2, as to substituted service of writ, 172, 180, 194 

Order IX, i. 8, as to seivice of a writ in England on a corporate body, 173, 

Order IX, r. 8a, as to service of petitions, etc , out of England, 176, 203 
Order IX, r. 14b, as to service of process in Admiralty causes, 181 

Order XI, i 1, as to service of writs out of England, 180-204, 309, 313 n. 7 

where act, deed, etc., affects English land, 184-186 
where action brought under Carnage by Air Act, 1932. .198-199 
where contract made in England, etc , is to be enforced, 179, 189-192, 
197, 198 

where injunction is sought or nuisance to be prevented, 193-194 
where mortgage of personal property is to be enforced, 197-198 
where person out of England is necessary party, 194-197 
where relief sought against person domiciled or ordinanly resident in 
England, 186-188 

where subject-matter is land in England, 183-184 
, where tort is committed in England, 192 

wheie trusts are to be executed under English law, 188-189 
Order XI, r. 2 as to jurisdiction in case of person domiciled or resident in 
Scotland or Northern Ireland, 135, 180, 182, 194 
Order Xl, r 2a, as to jurisdiction by consent of parties to a contract, 168, 180, 
199, 203 

Order XI, r 6, as to service of notice of writ m lieu of wnt, 180 
Order XI, r. 8a, as to service of petitions, etc , out of England, 181, 286, 313 
n. 7 

Order XI, rr. 11-12 a, as to mode of service of notice of writs abroad, 180 
Order XVI, r, 11, as to joinder of parties, 204 
Order XVIa, as to third party notices, 204 

Order XXI, r. 11, as to counterclaim by defendant against plaintiff and others, 
204 

Order XXXVII, r. 6b, as to mode of service of notice of writ, 180-181 
Order XLVI, r. 1, as to charging orders, 198 
Order XLVIIIa, r. 1, as to actions against partnerships, 180, 201-204 
Order XLVIIIa, r 3, as to mode of service of writ, 202 
Order XLVIIIa, r. 8, as to execution against partnership property in England, 
203 

Order XLVIIIa, r 11, as to person carrying on business within the jurisdic- 
tion m name or style other than his own name, 203 
Order LXVII, r. 5, as to substituted service of originating summons, 313 n. 7 
Order LX VIII, r. 1 (d), as to rules in divorce proceedmgs, 181 

Salvage, 

Admiralty jurisdiction as to, 208, 210-211 
jurisdiction of foreign court in, 365 
meaning of, 208 

Scotland, 

bankruptcy in, effect of, in England, 290-291 
assignment, as, 437-438 
discharge, as, 448-450 

company registered in, winding-up proceedings of, jurisdiction over, 291-293 
company, unregistered, having principal place of business in, winding-up pro- 
ceedings of, jurisdiction over, 291-296 

deceased domiciled m, extension of confirmation of executor as to personal 
estate of, 460^61 

domicile or residence in, as excluding Enghsh jurisdiction, 189-190, 191 
extension of certain judgments of courts of, to England, 413-417 
leave to serve writ in, 182 

registration of judgments under Foreign Judgments (Beciprocal Enforcement) 
* Act, 1983, may be effected ifi, 427 
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Soots Law, 

divorce jurisdiction of, 217-21S, 233 n. 17, 236 n. 27 
Seoubity for Costs, 

alien, if resident, normally need not give, 161 n. 3, 859 n 2 
wife’s, in divorce action,* 220-221 

Separation Agreement, 

wife’s domicile unaftetted by, 107 

Servant, 

domicile of, 118, 125 
Service of Writ, 

jurisdiction, connection of, witJb, 171-173, 179, 314 
out of jurisdiction — 

action in personam ^ not generally allowed in, 180 
exceptions to above, when allowed* 180-204 

agreement to submit to j'unsdiction, 190-201 
' Carnage by Air Act, 1932, actions under, 198-199 

construction, enforcement, etc., of act or document affecting land in 
England, 181-182, 184-186 
contract broken in England, 189-190, 191-192 
contract made m England or to be governed by English law, 189-191 
debtor, against, under Bankruptcy Buies, 1915.. 285 n, 30 
injunctions as to acts in England, 193-194 
mortgage of |^rsonal property situate in England, 198-199 
nuisance in England, prevention or removal of sought, 193-194 
partners sued in firm name, 201-204 
person out of England necessary party, 194-197 
relief sought against person domiciled or ordinarily resident in 
England, 181-182, 188-187 

subject-matter of action, land situate in England, 183-184 
torts committed in England, 192 
trusts of English property, 188-189 
matrimonial causes, m, 220 


Set-Off, 

lex fori, generally governed by, 869, $60, 865 
SbttiiSd Land Act, 

capital moneys under, whether movables or immovables, 526-527 
SamjaMBNT. See Marriage Setti.embnt. 

Shit. See also AmmAiirz. 

damage done by, claim for, jurisdiction over, 209-210 
Eag, Taw of, as affecting, ^4 
foreign governn:ient.’s, jurisdiction over, 132-133 
jurisdiction over, 206-216 
mortgage of, 212 

possession of, actions concernmg, 208, 209 
registration of, as determining law of the flag, 664 
sipus of, 666 

administration and suaeseion, in, 304 
title to, actions concerning, 207-208, 209 
use or hire of, claims concerning, 213 

Shit of the BovAn Navy, 

England, definition of, included in, 40, 43 
jurisdiction of High Court extends to, 48 

Shithastbe, 

, authority of, under contract of affreightment, by what law governed, 666, 668, 
717 

wages and disbursements, claim for, hy, iurisdiction AVAr. oii~ato 
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Slave, 

status of, 467, 471 n. 34 

SOLATIIJM, 

claim for, against caiiier, 671-672 
SovEEBiGN. See Fobeign Soveeeign. 

Specialty Conteact, 

‘ situation * of, m relation to administration and succession, 806-306 
Spbs Sxjoobssionis, 

law of domicile at death, generally governed by, 797, 798 
State, 

meaning of, 89, 42 
Status, 

adopted child's, 468 

capacity to marry involves question of, 761 
capacity, whether distinct from, 466 
corporation’s, 476-479 

interpretation of wills, questions of, distinguished from, 832 
Jurisdiction in action with regard to, 25 
legitimated person’s, 20, 468 

legitimation per suhsequens created by, 20, 468 

lex domicthi, by, effect of, 466, 468, 469-476 
nature of, 466-466 

penal (or privative), under foreign law — 

foreign acquired rights, as affecting, 26-21 
transactions in England, as affecting, 466-469 
polygamous marriage, created by, 20-21 
religion as affecting, 465-469 
whether legitimacy a question of, 487-496 

Statute, 

English. See Act op Paeliambnt. 
moratorium, granting a, effect of, 663-664 

Stock, 

meaning of, within Lunacy Act, 1890. .619 n. 26 


Student, 

domicile of, 118, 126 

Succession. See also Administeation. 

foreign Judgment as to, binds English courts, 821 
immovables, to, 635-637 

intestate, to movables of, law governing, 798, 814, 817-818 
jurisdiction of English courts as to, 26, 297 , 299-300, 311-316 
jurisdiction of foreign courts as to, 386-387 
hx domicilii, meaning of, in reference to, 814-315 
meaning of, 297 

rights of husband and wife as to, law governing, 796-798 
testamentary. See Will. 

Sm JuEis. Bee Independent Person j Dependent Pbeson, 
Buevxvoeship, 

question of, presumption as to, 816 
substance, a matter of, 866 
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Tebeitobial Waters, 

collisions in foreign, law applicable to, 807 
part of— 

* Bntish Tciritory 40 

‘ England 40, 43 > 

‘ United Kingdom 40 

Testator, 

personal capacity of, law governing, 818-819 

proprietary capacity of, a question of essential validity, 819 

succession to movables of, law governing, 818-859. See also Wiel. 

Thibi) Pabty Noitcb, 

service of, out of jurisdiction, 204 

TX'rLB OF HONOtTR, 

inquiry into, by what law governed, 537 n. 55 
legitimacy of hen to, 488, 494-495, 497, 501-504 

property devolving with, succession to, as affected by Legitimacy Aot . 19^, 
608, 510 

succession to, as affected by Ijegilirnacy Act, 1920.. 508, 510 
Tobt, 

action for, must lie both by lex loci and English law, 800-802 
carrier’s liability in, 671 

claims for, must be tianslated into sterling in English litigation, 746 

committed abroad, when actionable here, 799, 800 
committed in England, jurisdiction as to, 192 

compulsory pilotage, as affecting liability for, in foreign territorial \vat:«»r«, 807 
damages in, sometimes assessed in foreign currency, 723, 738 
defences available, m actions of, 800 
divergence of English from American law. as to, 799, 804 
goods carried in ships, in respect of, 213 
high seas, on, law governing, 805-^6 
indemnity, effect of foreign act of, on liability for, 807 
lex loci delicti co7nmmt, determination of, in law of, 803-804 
American law, in, 804 
German law, in, 804 
high seas, on, 805-800 
uncivilised countries, in, 806 
libel in foreign country, action in respect of, 801-802 
measure of damages for, governed by lex fori, 800-801 
nationality, no effect on liability for, 804 
payment into court abroad, effect of, on liability for, 743 
quasi-contracts, not governed by rules as to, 754, 756 
territorial waters of foreign country, in*, 807 

trespass to land in foreign country, not actionable as, in England, $0^ 
unemlised countries, in, 806 

Towaob, 

Admiralty jurisdiction afi to, 211 

Tbadb Harks, 

assignment of, 572 

* situation ’ of, m administration and succession* 307 
Tradino with the 

as affecting recognition of foreign acquired rights, 18 n* 

Transfer. See Immovables; Movabm. 

Trespass, 

action lor, in relation to foreign lands, not allowed in England, 805 
Trust, 

jurisdiction in pereemam under, 188-189 

property situate in England of, jurisdiction over, 188-189 
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Teust Estate, 

‘ situation ’ of, in administration and succession, 307 

Teust fob Sale, 

land on, an immovable, 525 

Tutoe. See Guaedian, 


Unincoepoeated Companies, 

foreign, liability of members of, 478 

United Kingdom, 
meaning of, 40 

United Nations, 

diplomatic privilege of servants of, 136, 348 
Unjust Eneichment. See Quasi-Conteaot. 
USUEY, 

law governing questions of, in contract, 709 


Vesting Oedee, 

Trustee Act, 1925, under, extra -territorial effect of, 327 


Wae, Booty op. See Booty op Wae. 

Waed. See Guaedian. 

Waesaw Convention, 

carriage of goods by air, as affecting, 670-674 
Widow, 

domicile of, 110, 111 

determines domicile of cbild, 102, 103, 104, 106 
when infant, 90 n. 65, 110 n. 80 
remarriage of, effect on domicile of child, 106 

Wife. See Husband and Wife Maeeied Woman. 

Will, 

r. of immovables — 

election, as affected by rule of, 550-566, 833-835 
essential validity of, 534-535 
formalities of, 534 

renvoi, as regards, 60-61 
interpretation of, 535-537, 547-548, 832-833 
revocation of,, by subsequent marriage, 548-549, 837-838 
n. of movables, 814-868 

British subjects, of, under Wills Act (1861), 819, 822-826 , 826, 839, 840 

caj^acity foir making, law governing, 818-820, 842, 843 

change of domicile after execution, effect of, on, 839-842 

election, rules as to, in, 838-835 

essential validity of, law* governing, 819, 827-881 

execution, when mvahd for want of due, 822 

foreign court’s decision as to, effect of, in England, 821 

formal validi^ of, law governing, 819, 821, 822-826, 839-842 

Inheritanc^Eamily Provision) Act, 1938, application of, to, 829 • 

- in|e^retation and effect of, law govermng, 819, 824 ~il. 38, 831-833, $39, 

law of domicile at date of execution, ma^ be valid if satisfying, 822, 889 
'|:kw of domicile at death, in general governs, 819, $30-831 
legatee, capacity of, to take under, 8^ 
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— conlinuGcl. 

II. of movables — continued. 

personalty in United Kingdom, formalities of will of, 536, 544-546 
power of appointment, exercise of, by, 843-858. See Poweb of Appoint- 
ment. 

probate, admission to, effect of, on validity of, 828 
revocation of, generally, 832, 835, 838-841 

subsequent marriage, by, 837-838, 840-841, 857 
subsequent will or codicil, by, 836-837 
Wills Act (1861), validity of, by, 822-826, "839-842 

Win DING -UP OF Company. Sec Company. 

Witness, , 

foreign law as to, who may be, 867-868 

Writ. Sec Ser'^|Ci^ of Writ. 


Yobk-Antwebp^ BurJis 

average adjustiuMru, Bs'govefilmg, 676^ 







